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PREFACE. 


The  existence,  and  established  character  of  Mr.  Lewin^s  very  valuable 
*^  Treatise  on  the  Law  of  Trusts  and  Trustees,^  may  seem  to  call  for 
some  apology  for  the  appearance  of  the  present  Work.  It  might 
perhaps  be  sufScient  for  the  writer  to  state,  that  his  own  Work  had 
been  commenced  previously  to  the  appearance  of  that  of  Mr.  Lewin ; 
but  in  truth  it  will  be  seen  on  ezaminatiouy  that  the  object,  as  well  as 
the  arrangement  of  the  two  Treatises  are  very  dissimilar  in  many 
material  respects.  The  present  Work,  as  appears  from  its  Title,  is 
written  principally  for  the  information  and  guidance  of  Trustees  in 
the  discharge  of  their  office,  and  the  Law  of  Trusts  has  not  been 
gone  into  further,  than  appeared  absolutely  essential  for  the  develop- 
ment of  that  object.  However,  even  with  this  limited  purpose  in 
view,  a  Treatise  on  the  Law  relating  to  Trustees  involves  in  a  greater 
or  less  degree  the  consideration  of  the  whole  Law  of  Real  and 
Personal  Property,  and  the  difficulty  of  effecting  a  clear  and  continuous 
arrangement,  which  should  embrace  all  the  branches  of  the  subject,  is 
proportionably  great.  The  defects  on  this  point,  as  well  as  many 
of  those  attending  the  execution  of  the  Work,  are  sufficiently  apparent 
even  to  the  writer  himself:  but  he  feels,  that  those  who  will  discover 
the  imperfections,  must  also  be  sensible  of  the  difficulty  of  avoiding 
them,  and  will  therefore  be  disposed  to  make  the  requisite  allowances, 
and  with  this  conviction  he  has  greater  confidence  in  bringing  his 
Work  before  the  Public. 

6,  New  Square,  Lincoln's  Inn, 
26th  May,  1845. 
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A  TREATISE 


ON  THB 


LAW   RELATING   TO    TRUSTEES, 


INTRODUCTION. 


A  Trustee,  in  the  widest  meaning  of  the  term,  may  be  defined  to  9®'*«"1  dcfini- 
be,  '^  A  person,  in  whom  some  estate  interest  or  power  in  or  affecting  trustee, 
property  of  any  description  is  vested  for  the  benefit  of  another.^ 
This  definition  however  would  include  executors  and  administrators,  J^«^«*«^ 

'  meaning  of  the 

goardians  of  infants,  and  committees  of  lunatics^  as  well  as  assignees  term,  asfonn. 

in  bankruptcy  and  insolvency,  and  others  fiUing  any  fiduciary  situation.  S^thh  ^^T* 

It  would  also  extend  to  bailees,  factors,  and  agents,  whose  duties  in 

their  fiduciary  characters  are  recognized,  and  enforced  at  common  law. 

But  the  term  '^  trustee^  in  its  more  defined  acceptation  has  acquired  a 

meaning  distinct  from  any  of  those  characters ;    the  persons  filling 

which  are  also  amenable  to  other  jurisdictions,  besides  that  of  the 

Court  of  Chancery.     It  is  not  intended,  that  those  branches  of  the 

subject  should  be  objects  of  discussion  in  the  following  pages,  which 

will  be  confined  to  the  law  relating  to  trustees  in  the  usual  and  more 

restricted  meaning  of  the  term,  against  whom  the  only  remedy  is  by 

the  writ  of  subpcena  issuing  from  the  Court  of  Chancery. 

In  consequence  of  the  strict  construction  put  upon  the  Statute  of  2cf  m^*<? 
Uses  by  the  judges  of  the  day,  the  estate  of  the  old  feoffee  to  uses  was  tnutees. 
preserved  with  little  alteration  in  that  of  the  modem  trustee  (a). 
However,  the  coiurts  of  equity,  in  the  exercise  of  their  new  jurisdic- 
tion, avoided  in  a  great  degree  those  mischiefs,  which  had  made  uses 
intolerable  (5).  This  new  species  of  estate  was  gradually  modified  and 
altered  to  meet  the  continual  changes  in  the  state  of  society,  and  the 
progressive  wants  of  the  community;  and  it  has  been  applied  by 
analogy  to  personal  property,  as  well  as  to  a  great  variety  of  cases 
which  never  could  have  been  in  the  contemplation  of  those  by  whom 
it  was  originally  introduced  (c) .     In  the  existing  state  of  society,  it  is 

(«)  BL  Com.  333 ;    Co.  Litt.  290,  b. ;  (b)  2  BI.  Ck)m.  336. 

Bull  n.  1.  3;  2  Fonbl  Eq.  B.  2,  Ch.  1,  s.  4;  (c)  2  Stor.  Eq.  Jur.  211. 

ffn^km  f.  Bopkhu,  I  Atk.  691. 
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INTBODUCnON. 


difficult  to  conceive  how  the  reqiusite  drcolation  of  property  conld  be 
established  and  maintained  without  the  interposition  of  some  such 
machinery  as  the  system  of  tmstees  readily  supplies.  The  utility  of 
this  system,  and  its  adaptation  ix>>  the  jeants  of  the  community,  is  suffi- 
ciently shewn  by  its  almost  universal  prevalence.  A  vast  portion  of  the 
property  of  the  eomtry  is  at.tUs  moment  Tested  ai  tmstees^  JHid  tlie 
variety  and  iaSly  increasing  number  of  associations  and  institutions, 
which  afford  an  employment  for  capital,  is  continually  adding  to  the 
extent  and  importance  of  this  branch  of  our  national  jurisprudence. 
Jorudiction  of  Courts  of  equity,  from  their  inherent  jurisdiction,  assumed  from 
Sm2c8^*'        the  beginning  the  exclusive  control  over  trustees  in  the  discharge  of 

their  duties,  whether  affecting  real  or  personal  estate.  There  are  few 
cases  arising  from  matters  of  trust,  (with  the  exception  of  bailments, 
and  rights  founded  on  contract,)  of  which  the  courts  of  common  law 
are  capable  of  taking  cognizance  (d).  In  the  exercise  of  this  juris- 
diction certain  rules  have  been  established  by  the  practice  of  the 
courts ;  and  it  has  been  remarked  by  Lord  Hardwicke,  *'  that  these 
rules  should  not  be  laid  down  with  a  strictness,  to  strike  terror  into 
mankind,  acting  for  the  benefit  of  others,  and  not  for  their  own ;  and 
that  as  a  trust  is  an  office,  necessary  in  the  concerns  between  man  and 
man,  and  which,  if  faithfully  discharged,  is  attended  with  no  bbobH 
degree  of  trouble  and  anxiety,  it  is  an  act  of  great  kindness  in  any 
one  to  accept  it.  To  add  hazard  or  risk  to  that  trouble,  and  to  subject 
a  trustee  to  losses,  which  he  could  not  foresee,  and  conse(iuently  could 
not  prevent,  would  be  a  manifest  hardship,  and  would  be  deterring 
every  one  from  accepting  so  necessary  an  office"  («). 

A  recent  eminent  writer  on  Equity  Jurisprudence  (/),  whilst 
admitting  the  propriety  of  these  remarks,  adds  a  doubt,  whether  the 
courts  of  equity  have  always  proceeded  upon  the  broad  and  liberal 
basis,  which  the  observations  of  Lord  Hardwicke  tend  to  establish ; 
and  he  remarks  upon  what  he  terms  ^*  the  artificial  rules  '^  established 
by  the  courts,  in  the  exercise  of  their  control  over  the  conduct  of 
trustees.  However  this  may  be,  it  is  obviously  of  the  greatest  impor- 
tance in  the  numerous  transactions  which  are  of  daily  occurrence, 
that  the  law,  as  settled  by  these  rules,  should  be  accnratdy  ascertained 
and  universally  known ;  and  this  it  has  been  imperfectly  attempted, 
in  the  following  pages,  to  collect  and  methodise  trom  the  several 
decided 


(d)  3  BL  Com.  431;  Go.  latt  290,  b.,         («)  MM§ki  w.  Bmi  ^  P^mmik,  1  ^A, 

ButL  note;  2  Fonbl.  Eq.  B.  2,  Ch.  1;  3      126;  8.  C  3  Atk.  480. 
Stor.  Bq.  Jnr.  208.  (/)  2  Stor.  Eq.  4S0. 
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PRELIMINARY  CHAPTER. 


BspoRE  the  relaiion  of  trustee  can  be  constituted,  there  must  neces- 
sarily exist:  1st,  A  subject-matter  proper  for  a  trust;  2nd,  A 
person  competent  to  create  a  trust;  3rd,  One  capable  of  holding 
pri^rty  as  trustee ;  and,  4th,  A  person  for  whose  benefit  the  trust- 
property  may  be  held,  who  is  known  by  the  somewhat  barbarous 
appellation  of  ^'  eeHui  que  trust'* 


Fntflrr. — JVhat  may  he  the  Subject-matter  of  a  Trust. 

All  property  of  a  valuable  nature,  not  only  everything  that  may  be  What  may  be 
legaUy  transferred  or  disposed  of,  but  also  many  things  which  the  rules  ^  ^  * 
of  common  law  do  not  recognize  as  available  property,  or  at  any  rate  j^  Talnable 
do  not  permit  to  be  dealt  with  by  assignment ;  such  as  choses  in  action,  property, 
and  possibilities  of  every  description,  as  well  as  mere  naked  powers  and 
authorities,  may  be  made  the  subject-matter  of  a  trust  (a). 

Although  the  courts  of  equity  in  England  cannot  in  suits  concerning  Foreign  pro- 
lands  situated  out  of  the  limits  of  their  jurisdiction  make  any  decree  ^^  ^^' 
directly  affecting  the  realty  (&),  yet  they  will  support  a  trust  of  such 
lands  against  a  trustee  resident  within  the  jurisdiction  by  a  decree 
operating  in  personam  (c).  Thus,  questions  involving  trusts  of  real 
property  in  Ireland  (d),  in  the  Island  of  Sark  («),  and  the  West 
Indies  (/),  have  been  entertained  by  the  Court  of  Chancery  here; 
and  it  seems,  that  a  similar  jurisdiction  would  be  exercised  in  the  case 
of  lands  within  the  dominions  of  a  foreign  state  (g). 

According  to  the  law  of  England,  and  of  almost  every  other  country,  And  pecaontf. 
personal  property  has  no  locality ;  but  is  subject  to  the  law,  which 

(«)  lCfBia.Dig.71t.l2Ch.L;£rodfoiiy.  4  W.  27. 
TVcvor,  2  P.  Wma.  191 ;  Wrnnht  ▼.  Wright,  (<Q  B.  of  KUdare  v.  Etuiaee,  1  Vem. 

1  Ves.  aen.  411.  421 ;  Cartmight  v.  Pettui,  2  Ch.  Ca.  214 ; 

(6)  S.  of  Kildare  t.  Buiiaee,  1  Vera.  B.  qfArgUute  v.  Mutehamp,  1  Yem.  75. 
421 ;   Bo^mrd«au    v.  Bou$t  1  Atk.  543 ;  (e)  Totter  t.  Carteret,  2  Vem.  495. 

Carteret  j,  Patty,  2  Sw.  323,  n.  (/)  Ld,  Cranttoun  y.  Jokneton,  3  Yea. 

(e)  P«m  T.  Ld.  Saitimore^  I  Yea.  sen.  182. 
454     Com.  Dig.  (Chancery),  S  X.,  4  £.,  (g)  Angue  ▼•  Angui^  1  West.  23. 
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governs  the  person  of  the  owner.  It  follows  that  the  foreign  peraoiial 
property  of  a  British  subject  may  properly  become  the  object  of  a 
trust,  which  will  be  recognized  in  this  country  (h). 

But  no  valid  trust  can  be  founded  on  an  interest  derived  from  an 
illegal  contract,  or  established  in  contravention  of  the  general  policy 
of  the  law  (t).  Thus,  in  the  case  of  an  officer's  half-pay  {k) ;  or  a 
gaoler's  fees  (/)  ;  or  a  right  to  property  depending  on  the  issue  of  a 
suit  then  pending  (m) ;  or  any  interest,  the  assignment  of  which  is  foi^ 
bidden  by  the  law  on  the  ground  of  public  policy  (n) ;  the  court  will 
not  recognize  any  trust,  which  is  attempted  to  be  attached  on  a  dispo- 
sition  of  such  property, — for  such  a  trust  would  be  in  direct  violation 
of  those  rules  of  law. 

Copyholds  were  not  comprised  in  the  Statute  of  Uses  (o) ;  but  it  has 
long  been  settled,  that  they  may  be  subject  to  a  trust ;  and  the  trust 
will  be  binding  on  the  lord,  if  taken  notice  of  on  the  court  rolls  (p). 
Previously  however  to  the  passing  of  the  statute  4  &  5  Will.  IV .  c.  83, 
it  seems,  that  copyholds  would  not  have  been  bound  by  a  trust,  in  case 
they  had  escheated  to  the  lord  by  the  failure  or  forfeiture  of  a  trustee, 
where  the  admission  of  the  trustee  was  expressed  on  the  rolls  to  be 
absolute  (q).  But  this  distinction  is  done  away  with  by  that  statute, 
which  empowers  the  Court  of  Chancery,  in  all  such  cases,  to  enforce 
the  execution  of  trusts  of  copyholds  in  favour  of  the  parties  beneficially 
interested. 


All  penons,  to 
the  extent  of 
their  capacity, 
to  convey. 


Second. — Who  may  create  a  Trustee. 

With  regard  to  the  capacity  of  creating  a  trustee,  (independently 
of  any  power,  conferred  by  a  previous  instrument,  which  will  be  the 
subject  of  future  consideration,)  it  may  be  broadly  stated,  that  every 
person,  who  is  capable  of  making  a  valid  disposition  of  property  of  any 
description,  has  also  the  power  of  attaching  such  limitations  or  decla- 
rations to  the  act  of  disposition,  as  will  convert  the  person  taking  the 
legal  estate  into  a  trustee  for  the  parties  to  whom  the  beneficial 
interest  is  given. 

The  estate  of  the  trustee,  if  created  by  persons  not  su%juri$^  will  be 
valid  only  to  the  extent  of  their  legal  capacity  to  convey. 
F^mutwotrU,       Therefore  an  appointment  by  2k  feme  cover te  of  a  trustee  of  her  real 


Persons  non 
mdjwriM. 


(A)  Smith.  Merc.  Law,  567  ;  HtU  v. 
Reardon,  2  Russ.  608,  629. 

(i)  Exp.  Dytier,  1  Mer.  172;  CktrtUv. 
Perry,  6  Vei.  739  ;  Bxp.  Houghitm,  17 
Yes.  251 ;  Campbell  ▼.  Thompton^  2  Hare, 
140. 

{k)  Stone  y.  Lidderdale,  2  Anst.  533. 

(0  Mithwoldy,Walbmk,2\es. ten. 2ZS. 


(m)  Sievent  ▼.  BegweU,  15  Yes.  156. 

C  ii)  Stone  ▼.  Lidderdalef  ubi  eupra. 

(0)  Gilb.  Ten.  170;  Co.  litt.  271,  b., 
n.  1.,  YIII. 

(p)  Burmese  T.  Wheate,  1  Ed.  232;. 
Weaver  y.  Maule,  2  R.  &  M.  97. 

(q)  Att.^Gen,  v.  D.  qfLeede,  2  M.  &  K. 
343. 
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estate,  most  be  executed  with  the  formalities  required  by  the  recent 
act  for  the  abolition  of  fines  and  recoveries.* 

So,  where  an  infant  makes  over  property  to  a  person  upon  trusts,  by  In&nts. 
any  act  of  assurance,  which  is  voidable  only,  and  not  void,  the  estate 
of  the  trustee  will  remain  good,  until  the  assurance  be  avoided  (r). 
Although  it  might  be  a  question,  whether  a  resulting  trust  would  not 
arise  in  such  a  case  in  favour  of  the  infant  (s).  Previously  to  the 
statute  1  Viet.  c.  26,  an  infant  of  the  age  of  fourteen  years  might  have 
appointed  a  trustee  of  personal  estate  by  will  (t) ;  but  now,  by  the 
7th  sect,  of  that  act,  it  is  declared,  that  no  will,  made  by  any  person 
under  the  age  of  twenty-one  years,  shall  be  valid. 

A  person  non  compos  mentis^  being  in  general  incapable  of  disposing  Penons  now 
of  his  property  by  deed  or  contract,  cannot  appoint  a  trustee.  But  it  ^^^^ 
seenos  that  a  feoffment  by  such  a  person,  with  livery  of  seisin,  cannot 
be  avoided  by  him  at  law,  although  his  heir  may  enter  after  his 
death  («).  However,  it  is  conceived,  (from  analogy  to  the  case  of  a 
declaration  of  uses  on  a  fine,  levied  by  a  person  in  a  similar  state  ox 
incapacity,)  that  no  declaration  of  trusts  on  such  a  feoflment  could  be 
supported  in  equity,  which  in  such  a  case  would  raise  a  resulting  trust 
in  favour  of  the  feofibr. 

Previously  to  the  statute  for  the  abolition  of  fines  and  recoveries,  if 
an  infant,  or  an  idiot,  or  lunatic,  were  permitted  to  levy  a  fine,  or 
suffer  a  recovery,  and  he  made  a  declaration  of  its  uses,  the  estate  so 
created  would  be  good  at  biw,  until  the  fine  or  recovery  were  re- 
versed (x).  But  in  cases  of  that  nature  a  court  of  equity  would 
unquestionably  interpose  the  doctrine  of  resulting  trusts,  and  would 
relieve  against  the  parties  taking  the  legal  estate,  by  treating  them  as 
trustees  for  the  person  making  the  conveyance  (y).  This,  however, 
applies  to  the  question  of  the  creation  of  trustees  by  implication,  which 
^  be  considered  in  a  future  place. 

Before  the  Statute  of  Uses  the  sovereign  might  have  dedared  uses  The  lOTereigii. 
upon  his  letters  patent  (z).    By  common  law,  and  also  by  the  statute 
39  8e  40  Geo.  III.  c.  88,  he  has  the  power  of  disposing  of  his  personal 
estate  by  will  (a) ;  and  there  can  be  little  doubt,  but  that  any  dechua- 

(r)  Co.  liit.  248,  a. ;  Hearh  ▼.  Oreen-  («)  2  Rep.  58,  a. ;   4  Rep.   124  ;  Bac. 

M^i  1  Ves.  304.  Uses,  355  ;  Sand.  Us.  214. 

(«)  4  Cnns.  Dig.  130.  (y)  4  Crois.  Dig.  130 ;  5  ib.  253. 

(0  Hmt^t.  Orembank,  1  Ves.  sen.  303;  U)  Bac.  Us.  66 ;  Sand.  Us.  213. 

Lew.  Trust.  24.  (a)  1  Wms.  Exors.  11. 

(«)  Co.  litt.  247,  b. 


But  a  feme  eoverte,  with  respect  to  propertv  settled  to  her  separate  use, 
» regarded  in  equity  as  a  feme  sole.  She  may  therefore  convey  her  equitable 
mterest  in  anch  property,  whether  real  (Major  v.  Lanaley,  2  R.  &  M.  355)  or 
personal,  (Fettiplace  v.  Goiyee,  1  Ves.  sen.  p.  46,)  to  trustees,  for  the  benefit 
of  herself  or  otbersy  as  effectually  as  if  she  were  unmarried. 
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Of  personal 
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tion  of  trust,  made  upon  a  valid  legal  transfer  of  property  hy  the 
sovereign,  would  be  capable  of  being  enforced  in  a  ooort  of  eqaity. 
Thus,  the  vafiditj  of  a  grant  of  the  Deceacn  prae-saoiiey,  by  a  wanant 
under  the  royal  sign-manual  to  trustees  for  certain  purposes,  was  not 
disputed  in  a  recent  case  (b) ;  although  it  was  deteradncd,  that  no 
definite  right  had  been  conferred  by  the  wammt  upon  the  ceitui$  qm 
trusts^  which  could  be  enforced  by  them  against  the  truBtees.* 

In  like  manner  all  corporations  of  every  description,  subject  to  the 
restrictions  imposed  by  the  disabling  statutes,  have  at  law  a  geneni 
right  of  alienating  thdr  property  (c)  :  and  their  consequent  power  of 
appointing  trustees,  on  any  disposition  made  by  them,  is  oo-extenaive 
with  this  right  (d). 

No  alien  is  capable  of  holding  real  property  in  this  country  (e).  He 
has  no  ability  to  make  a  feoffment,  grant,  or  lease  (f) ;  nor  can  he 
confer  any  legal  or  equitable  right  or  interest  in  real  estate  by  contract, 
or  other  disposition.  An  alien  enennf^  unless  residing  in  this  conntiy 
with  the  king^s  license  express  or  implied,  is  eqtnlly  ineapable  of 
holding  or  disposing  of  asiy  personal  property.  But  an  alienyHtfinl  Boqr 
acquire  property  in  goods,  money,  and  other  personal  estate,  except 
chattels  real,  with  the  same  powers  of  disposition,  as  a  British  subject. 
He  may  therefore  convey  such  property  upon  trusts,  either  by  act 
inter  vioosy  or  by  will  (^). 

Attainder  for  treason  or  felony  woiks  a  forfeiture  of  the  real  estate 
of  the  offending  party,  which  has  relation  backwards  to  the  time  when 
the  act  was  committed  (A);  and  it  would  therefore  invalidate  any 
conveyance  upon  trusts,  made  by  the  attainted  party  subsequently  to 
the  commission  of  the  crime.  However,  by  the  statute  54  G^.  HI. 
c.  145,  *'  no  attainder  for  felony,  except  high  treason,  petit  treason,  or 
murder,  shall  extend  to  the  disinheriting  any  heir,  nor  to  the  prejudice 
of  any  other  person  than  the  offender  himself  during  his  Ufe/*  It 
follows  therefore,  that  a  hand  fide  conveyance  upon  trusts  by  an 
attainted  person  who  comes  witldn  the  operation  of  that  act,  would  be 
supported  to  the  extent  of  any  interest  given  after  his  decease. 

The  forfeiture  of  goods  and  chattels  takes  effect  on  the  conviction 
of  the  party  of  treason  or  felony,  and  has  no  relation  backwards : 


R.  &  M.  35 ;  Tide  «t  Sietmu  t.  BagwU, 
15  Yes.  152. 

(e)  Jfi^or  (if  CoUhnttr  ▼.  Lowtm,  1 
y.  &  B.  226. 

(<f)  Att-Gen.  ▼.  AMpinail,  2  M.  &  Cr. 


613 ;  Ait'Oeii.  t.  IHbeK,  1  Gr.  &  Fb.  1. 

U)  Com.Dig.(A]ie&),a4;lBLGom.371. 
(/)  Co.  Litt.  42,  b. 

(S)  Com.  Dig.  (Aliea),  a  5,  7|  1  fil 
Com.  372. 

(A)  4  BL  Com.  380. 


*  By  the  statute  39  &  40  Geo.  III.  c.  88,  the  soirereign  is  authorised  to 
grant  trust  properly,  which  has  escheated  to  the  crown,  to  trustees,  for  the 
purpose  of  executing  the  trusts. 
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therefore  a  tndtor  or  felon  may,  if  hcmAfiie  and  for  a  good  oonsidefar 
tioQ,  convey  hk  persmal  property  to  tmsteeB  for  other  persons  at  any 
time  before  his  convietion.  Bat  if  the  transaction  be  coUusiTe,  the 
law,  and  particolarly  the  statute  13  Eliz.  c.  5,  will  reach  them,  and 
recover  them  for  the  king  (i). 

Outlaws  also,  thoo^  it  be  but  for  debt,  are  incapable  during  their  Ontltwi. 
oaUawry,  of  appointing  trustees  of  their  personal  property  by  act  inter 
mow  or  wiIl(A)  ;  for  their  goods  and  chattels  are  forfeited  during  that 
time. 

By  the  operation  of  the  Bankruptcy  Acts(/)i  the  whole  present  Banknq^. 
property  of  a  bankrupt,  as  well  as  what  he  may  acquire  before  obtain* 
mg  his  oertaficate,  becomes  ipto  facto  vested  in  his  nnnignoofl  by  virtue 
of  their  appointment.  An  unc^ificated  bankrupt  is  therdbre  disabled 
from  passing  any  interest  in  property,  to  any  other  person,  either  as 
trustee  or  otherwise.  However  it  seems  that  his  right  to  his  allow- 
ance, and  the  surplus  of  his  estate,  is  an  interest  that  remains  vested 
in  him  with  all  the  incidents  of  property  (m).  It  follows,  that  a  bank- 
rupt may  make  a  valid  disposition  of  such  an  interest,  either  upon 
trusts  or  otherwise. 

By  the  recoit  act  for  abolishing  arrest  on  mesne  process  (1  &  2  iM^nnto. 
Viet.  c.  110,  8.  27),  the  order  of  the  Insolvent  Court  made  upon  the 
petition  of  a  prisoner,  has  the  effect  of  vesting  in  the  provisional 
asagnee  the  whole  real  and  personal  estate  of  the  insolvent,  either 
present,  or  what  he  may  acquire  before  he  becomes  entitled  to  his 
final  discharge.  An  insolvent  therefore,  subsequently  to  such  an 
order,  is  equally  incapacitated  with  an  uncertificated  bankrupt  from 
ODnveying  property  to  a  trustee. 


Thibo. — Who  may  be  a  Trustee. 

There  is  no  equitable  doctrine  more  firmly  established,  than  that  a  who  may  be  a 
trust,  ome  properly  created,  shall  never  fail  on  account  of  the  death,  ^">'^' 
disability,  or  non-appointment,  of  the  trustee.     The  court  will  in  aU 
caaes  follow  the  subject-matter  of  a  trust  into  the  hands  of  the  holder, 
uolesB  he  be  a  purchaser  for  valuable  consideration  without  notice^  and 
treat  him  as  a  trustee  (n). 

However  it  vray  rarely  happens,  that  a  trust  is  declared,  without  a 
contemporaneous  af^intment  of  a  trustee  for  its  execution,  who, 
unless  otherwise  incapacitated,  will  take  the  legal  interest  in  the  pro- 

(0  4  Bl.  Com.  3B7;  Perkint  ▼.  BradUy,  (»)  Aii^mQen,  v.  Dowitkifff  Amb.  550  ; 

1  Hire,  219.  Bennei  v.  DavU,  2  P.  Wma.  316 ;    Souiey 

{i)  2  BL  Com.  499 ;  and  see  Ait.^Oen.  ▼.  OUek^Mmktrg'  Oow^tmi^,  1  Br.  C.  C.  81 ; 

T.i2felmlt,8  Jiiriat,230.  Sand.  Us.  349;  2  Fonbl.  Bq.  142,  n. ;   1 

(0  6  Geo.  nr.  c.  16,  88.  63  to  68;  1  ft  8  Madd.  Cb.  Pr.  580;  Co.  litt.  113,  a.,  n.  2 

^nn.  IV.  c  56,  8S.  25  and  26.  and  ib,  290,  b.  n.  1,  VI. 

(a)  Rfptffie  S^^frd,  2  <H.  ft  J.  128. 
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perty  subject  to  the  performance  of  the  trust.  And  it  may  be  stated 
generally,  that  all  persons,  who  are  capable  of  taking  a  beneficial 
interest  in  property,  as  well  as  some  others  besides,  may  hold  as 
trustees  for  other  persons  (o). 

Thus  femes  eoverte^  infants,  idiots,  and  lunatics,  and  other  persons 
who  are  non  suijuris^  may  become  trustees,  subject  of  course  to  their 
legal  incapacity  to  deal  with  the  estate  vested  in  them ;  wherever  that 
incapacity  has  not  been  relieved  by  the  remedies  devised  by  the  legis- 
lature for  that  purpose. 

And  there  is  no  question,  but  that  a  husband  may  hold  property  as 
a  trustee  for  the  separate  use  of  his  wife  (p). 

When  trusts  were  first  introduced,  it  was  held,  that  none  but  those 
who  were  capable  of  being  seised  to  an  use,  could  be  trustees  :  this 
doctrine  however  has  been  long  since  exploded  (9). 

Thus  it  has  long  been  settled,  that  a  corporation  may  be  a  trustee 
in  the  same  manner  as  an  individual  (r).  And  corporations  may  to 
this  day  be  constituted  trustees  of  personal  property  to  the  same 
extent  as  private  persons  («) ;  but  in  consequence  of  the  Statutes  of 
Mortmain,  unless  a  corporate  body  possess  a  license  from  the  crown, 
it  cannot  now  acquire  or  hold  fresh  real  estate,  either  beneficially,  or  as 
a  trustee  for  the  benefit  of  others.  Thus  a  devise  of  lands  to  a  body 
corporate  on  trust  is  void  at  law,  and  the  legal  estate  descends  to  the 
heir  at  law :  but  the  trust,  if  sufficiently  created,  will  in  such  a  case 
fasten  itself  upon  the  estate,  and  the  heir  will  be  decreed  to  be  a  trustee 
to  the  uses  of  the  will  (^).. 

It  does  not  appear  to  have  been  ever  directly  decided,  whether  a 
trust  could  be  enforced  against  any  property,  either  real  or  personal,  in 
the  hands  of  the  sovereign.  There  are  not  wanting  dicta  in  favour  of 
the  affirmative  of  this  proposition.  Thus,  in  Penn  v.  Baltimore^  Lord 
Hardwicke,  after  observing  that  the  Duke  of  York.  whUe  a  subject, 
was  to  be  considered  as  a  trustee ;  adds,  "  why  not  afterwards  as  a 
royal  trustee !  It  is  a  notion  established  in  courts  of  revenue  by  modem 
decisions,  that  the  king  may  be  a  royal  trustee  (ti).''  And  apparently, 
on  the  authority  of  these  cases,  it  has  been  laid  down  in  treatises  of 
established  authority,  that  the  king  may  be  a  trustee  (x).  In  the  great 
case  of  Burgess  v.  Wheate  (y\  the  Master  of  the  Rolls  (Sir  Thomas 
Clarke)  draws  a  distinction  between  trust  estates  vested  in  the  crown 
by  escheat,  and  those  to  which  it  becomes  entitled  by  forfeiture.     He 


(0)  2  FonhL  Eq.  139,  n. 

(p)  Bemtet  ▼.  Davie,  2  P.  Wms.  316. 

U)  1  Sand.  Us.  348. 

(r)  Green  ▼.  Ruikeryinrih,  1  Yes.  sen.  468 ; 
Att.'Gen.  t.  Foundlmg  Hcepiialf  2  Yes. 
Jon.  46  ;  Ait^Gen,  y.  Lemd^eld,  9  Mod. 
287. 

(«)  Att^Gen,   ▼.    Inmmongen*   Co,    2 


Beay.  313. 

(0  PewUjf  T.  (^odt-maker^  Co.  1  Bit). 
C.  C.  81. 

(«)  Pemi  T.  Ld.  BoUimoref  1  Yes.  sem 
453  i  Tid.  et  B.  qf  Kiidare  ▼.  Buetace,  1 
Yern.  439 ;  re  Boberte,  3  Atk.  309. 

(jr)  1  Sand.  Us.  349;  1  Cnns.  Dig.  403. 

^  1  Ed.  177. 
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says,  ^^  the  crown  takes  an  estate  by  forfeiture,  subject  to  the  engage- 
ments and  encumbrances  of  the  person  forfeiting.  The  crown  holds  in 
this  case  as  a  royal  trustee.  But  in  general,  I  apprehend  an  escheat 
is  taken  free  from  any  equitable  claim  («)."  Lord  Mansfield  in  his 
judgment  in  the  same  case  supports  the  position,  that  failing  the  heirs 
of  the  trustee,  the  king  would  take  the  estate  in  a  court  of  equity  sub- 
ject  to  the  trust  (a) ;  but  the  lord  keeper  (Lord  Northington)  declined 
giving  an  unnecessary  opinion  on  that  point  (&).  With  regard  to  the 
question,  whether  the  king  upon  a  legal  estate  should  be  liable  to  an 
equity  of  redemption  i  that  learned  judge  observed,  *^  I  do  not  know, 
that  it  has  ever  been  so  determined.  Lord  Hale  thought  the  king 
should,  because  it  is  an  ancient  right,  which  the  party  is  entitled  to 
inequity.  Baron  Atkyns  thought  the  same,  because  he  saw  the  same 
equity  against  the  crown,  as  against  a  common  person  (c).  Yet  it  is 
observable,  that  there  is  in  that  case  {PawUU  v.  Attomey-Oeneral)  a 
recognition  of  the  equity  without  any  declaration  of  the  remedy.  Whe- 
ther this  remedy  has  since  been  settled  in  the  Exchequer,  where  ahne 
it  can,  I  really  do  not  know ;  but  I  hope  it  is  so  settled,  for  I  see  a 
great  deal  of  equity  to  support  the  opinion  of  Hale  and  Atkyns.  I  hope 
that  there  is  no  equity,  that  the  subject  is  not  entitled  to  against  the 
crown.  But  I  own,  upon  very  diligent  enquiry  and  consideration  of 
the  case,  I  at  present  think  the  arms  of  equity  are  very  short  against 
the  prerogative ^(<2). 

It  will  be  observed,  that  the  several  dicia  in  favour  of  the  existence 
of  this  equity  against  the  crown  are  all  extra-judicial ;  and  the  judges, 
while  advocating  the  right,  declare  their  incapacity  to  enforce  it  (e)  in 
a  suit  against  the  sovereign.  In  two  instances,  where  it  became 
necessary  to  decide  the  point,  the  relief  was  refused  (/). 

However,  in  consequence  of  the  alteration  of  the  law  by  statute,  the  In  cate  of 
question  with  regard  to  trust  property,  vested  in  the  crown  by  escheat,  SotS^*™** 
cannot  now  arise.  By  the  statute  39  &  40  Geo.  III.  c.  88,  s.  12,  the 
sovereign,  in  case  of  the  escheat  of  trust  property,  was  empowered  to 
make  grants  of  it  to  trustees,  for  the  purpose  of  executing  the  trusts ; 
and  by  the  recent  act  for  the  amendment  of  the  law  relating  to  the 
escheat  and  forfeiture  of  real  and  personal  property  held  in  trust  (9), 
a  still  more  effectual  remedy  is  provided ;  for  by  the  2nd  and  Srd 
sections  of  that  act,  no  trust  property  will  in  future  be  the  subject  of 
escheat  in  any  case,  in  consequence  of  the  failure  or  forfeiture  of  a 
trustee ;  and  the  6th  sect,  provides,  that  in  all  cases  of  that  nature. 


f  1)  Bm 
U)  Jd, 


Burgeu  y.  Wkiate,  1  Ed.  203.  Burgui  ▼.  Wheaii,  1  Ed.  255 ;  Pitm  T. 

229.  Ld.  BaUimort,  1  Yes.  sen.  453. 
ib)  Jd.  246.  (/)  PawUtt  Y.  AtL-Qtn.,  Hard.  467 

[e)  PawMi  ▼.  AiL'Otn.  Hard.  467.  IUev€  v.  Ati.^Oen.,  2  Atk.  223. 
Id)  BwffOM  T.  jrUate,  1  Bd.  255-6.  (^)  4  &  5  WUl.  IV.  c.  23. 

U)  Pawieti  y.  AU^^Qtfu^   Hard.  469 ; 
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wkiidi  may  hare  already  ooemredi  the  troBt  pn^arty  ahall  be  under 

the  controvil  of  the  CJrart  of  Chaneeryy  for  the  nae  of  the  poriifla 

benefieialfy  inlereBted^ 

In  other  cases,       With  regard  to  trust  property  beoommg  Tested  in  the  penon  of  tba 

'*'^'  aorereign  by  deseeut,  or  by  repreaentatioD  to  the  origiiial  tmatee,  or 

^ihich  he  may  have  hdid  as  tmaiee  previooaly  to  hia  aeqnbiDg  the 
crown;  and  also  in  the  improbable  caae  of  his  being  peraonalty 
appointed  a  trostee ;  it  would  ^>pear  that  the  qneetioo,  wheiher  ha 
would  or  would  not  hold  subject  to  the  trust,  still  remama  open  (A). 

AH  the  principlea  of  equity  aeem  to  be  in  favour  of  the  right  of  the 
cestui  que  tnmt  in  such  caaes.  The  arguments  of  the  Maator  of  the 
Bolls  (Sir  Thomas  Ckrke),  m  his  daborate  judgment  in  Bwrg^em  y. 
Wkeate^  in  favour  of  the  lord  by  escheat  not  being  bound  by  a  trust, 
are  founded  mainly  on  the  nature  of  the  tenure  of  prcqierty  by  escheat^ 
and  do  not  apply  to  the  caaes  now  under  consideration.  The  obserair 
tions  of  Lord  Hardwicke,  in  Penit  v.  Lord  B(Mmore  (0»  go  directly 
to  support  the  equity  against  the  crown ;  and  it  may  be  observed  m 
support  of  it,  that  it  is  admitted  that  the  sovereign  may  be  constituted 
an  executor  (k) ;  and  in  that  character  he  will  of  oourse  hdd  pro- 
perty upon  trust. 

However,  the  existence  of  this  right  against  the  sovereign  does  not 
seem  to- hare  been  ever  judicially  determined,  still  less  tiie  mode  of 
enforcing  it.  This,  if  any,  would  appear  to  be  by  a  petitioii  of  right 
in  the  Court  of  Exchequer  (Q ;  or  in  future  in  the  Court  of  CSumoery, 
sinee  the  transfer  of  the  equitable  jurisdiction  of  the  Exchequer  to  that 
court  by  the  recent  statute  (m). 
▲  mAiet^  Previously  to  the  passing  of  the  statute  4  &  6  Will.  IV.  c.  28,  the 

lordbyescheit.  quggtion,  whether  a  subject — ^taking  trust  property,  on  the  fiulnre  or 

fbrfeitnre  of  the  trustee,  as  lord  by  escheat — would  be  bound  by  the 
trust  does  not  seem  to  have  been  settled.  Oases  are  not  wanting, 
which  support  the  claims  of  the  cestui  qui  trust  under  such  circum- 
stances (n).  It  is  dear,  that  if  the  lord  had  in  any  way  recogniaed 
the  existence  of  the  trust,  as,  for  instance,  by  admitting  the  trustee 
to  a  coyphold  tenement  upon  trusts  expressed  in  the  admission,  he 
would  hold  as  trustee  for  the  parties  beneficially  entitled  (o).  But  the 
weight  of  authority  seems  to  have  been  in  favour  of  the  lord'^s  taking 
in  these  cases  discharged  from  any  trust,  which  he  had  not  recog- 
nized (p),  as  in  the  case  of  a  mortgagee  admitted  absolutely  to  a 

(A)  See  Perm  v.  Ld.  Baltimore,  1  Yes.  (m)  5  Vict.  c.  5,  s.  1. 

453.  (n)  Geay  y.  Bearerqftf  Caii.  67  ;  JBalet 

(t)  1  Vet.  sen.  453 ;  vid.  et  Hovendei^  ▼.  ▼.  EnpUmd,  Free.  Chen.  200 ;  Burgete  ▼. 

Ld.  Atmeele^f  2  Sch.  &  Lef.  617.  Wheaie,  1  Ed.  230. 

at)  I  Wms.  Exon.  113.  (o)  Wem>er  v.  Maule,  1  R.  A  M.  97- 

(/)  Com.   Dig.    (Prerogitive),   D.    79 ;  (f)  Stepheme  v.  Baiiit,  Nels.  107 ;  Htrg. 

PawMt  V.  Att^Gen,  nbi  e^t.  /  Beene  v.  Jur.  Ex.  vol.  i.  390 ;  2  FonbL  Eq.  170,  n. ; 

Att'Gen,  ubi  sup, ;  Burgeee  y.  Wheedle,  1  3  Cniis.  Dig.  418. 
Ed.  255. 
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oopyliold,  and  dying  without  hem(g).  However,  the  equity  of  the 
eatui  que  trust  is  now  dearly  eBtabliiAed  againrt  the  lofd,  by  the 
recent  statute;  and  the  qnestieii  therefore  cen&ot  be  the  oecasioa  tof 
any  future  dilfeulty. 

It  seems  that  an  alien  may  take  hunds,  or  hereditaments,  by  par*  Alieni,  when, 
dttse  or  otherwise,  but  that  on  offioe  found  they  go  to  the  king  (r).  It 
migfat,  therefore,  before  the  statute  4  &  5  WUl.  IV.  e.  28,  have  been 
ft  question,  whether,  if  real  estate  were  oonyeyed  to  an  afien  as  a 
tnistee,  the  legal  estate  would  not  have  passed  by  the  conyeyanee,  and 
esdieated  to  the  crown,  on  offioe  found,  discharged  of  the  trust* 
However,  without  doubt,  an  alien  friend  may  well  become  a  trustee  of 
80ch  personal  chattels  as  the  law  allows  him  to  hold. 

PreTiously  to  the  recent  statute  4  &  5  Will.  IV.  o.  28,  traitors,  Tntiton,ftioiu, 
fdoos,  and  outlaws^  during  the  continuance,  and  to  the  extent  of  their  ^^'^^"^ 
incapacity  to  be  the  holders  of  property,  were  also  incapable  of  being 
tnstees ;  but  by  the  3rd  section  of  that  act  the  dkabifity  of  such 
persons  to  hold  property  upon  trust  has  been  removed. 

Trust  property  vested  in  a  bankrupt,  according  to  the  construction  Banknipitf  and 
pnt  upon  the  Bankruptcy  Acts,  does  not  pass  to  the  assignees  («)  ;  and  ^^''^^^^ 
lyan  analogons  construction,  an  assignment  by  an  insolvent  under  tiie 
statute  7  Geo.  IV.  c.  67,  or  since  the  passing  of  the  statute  1  &  S 
^et.  c.  110,  an  order  of  the  Insolvent  Court  under  the  27th  section  of 
tills  act,  would  not  pass  property  vested  in  him  as  a  trustee  (t).    The 
legal  estate  therefore  in  trust  property,  vested  in  a  bankrupt  or  insolvent 
previously  to  his  bankruptcy  or  insolvency,  remains  in  him  unaffacted, 
untH  it  be  divested  by  legal  transfer  (a) ;  and  A  fortiori  such  petsons 
bftve  incurred  no  legal  incapacity  to  prevent  them  from  taking  pro^ 
perty  of  any  description,  conveyed  to  them  subsequently  as  trustees, 
in  case  any  one  should  be  disposed  to  place  such  confidence  in  them. 

A  person  by  a  proper  declaration  may  convert  himself  into  a  trustee  The  owner  of 
of  property  vested  in  him,  without  divesting  himself  of  the  possessioii  ^^^  ^^' 
of  the  legsd  estate  (x). 

It  may  be  observed,  that  at  law  no  person  can  be  a  trustee,  unless  Trustee  most 
he  takes  a  vested  legal  interest  in  the  trust  estate  (tf).  legal  interest. 


VomsXB.—Who  may  be  Cestui  que  Trust.  Who  may  be 

All  persons  who  are  capable  of  taking  an  interest  in  property  at  trutt. 
law,  may,  to  the  extent  of  their  legal  capacity,  and  no  further,  become  All  v^^ 

if)  Aii^Om.  r.  D.  fifLHd$,  2  M.  &  K. 

343. 

(r)  Co.  litt.  2,  b. ;  Com.  Dig.  (AUen),  C.  v.  Purr,  1  Keen,  551 ;  Meek  ▼.  KeitleweU, 

(«)  aeoti  T.  AmMM,  Wffles,  402 ;  Car-  1  Haie,  469  ;  AteheHey  v.  Vermmf    10 

Pf^ier  T.  MameU,  3  B.  &  P.  40;   Glad-  Mod.  518 ;  1  Sngd.  V.  &  P.  171,  and  cases 

*<o««  T.  HaimeH,  1  M.  ft  S.  526 ;  S^.  died ;  Thorpe  v.  Owen,  5  Bear.  224. 
Gtw^f  1  M.  &  M.  258.  (y)  Owen  v.  Omen,  I  Atk.  496. 

(0  Lewis,  Tnst.  258. 


(u)  Bxp,  Pamier, 2  Deac  &Ch.684.        tajdagtbc  legal 
(*)  Bap.  Pye,  18  Ves.  149 ;  Wheailey  «*««• 
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The  80Tereig;ny 
when? 


Corporations. 


Not  bankrupt! 
or  insolTento. 


Noraliena. 


entitled  to  the  trust  of  such  property  in  equity  (z).  The  beneficial 
interest  in  property  may  also  become,  and  frequently  is,  vested  in 
objects  as  cestuis  que  trusts^  whose  existence  is  not  recognized  at  law. 

By  the  old  law,  it  appears  that  the  king  could  only  take  the  use  of 
land  when  the  use  had  been  found  of  record  (a) ;  but  it  has  never  been 
decided  that  the  Court  of  Chancery  would  refuse  to  enforce  the 
execution  of  a  trust  of  real  estate  in  favour  of  the  crown,  if  declared 
otherwise  than  by  matter  of  record.  In  the  case  of  Burgess  v.  Wheate^ 
in  which  the  right  of  the  crown  to  take  the  trust  of  an  estate  on  the 
failure  of  an  heir  to  the  cestui  que  trusty  was  elaborately  considered, 
that  objection  to  the  title  of  the  crown  was  not  attempted  to  be  urged. 
But,  however  this  may  be,  it  appears,  that  a  trust  oi  personal  property 
may  be  constituted  in  favour  of  the  crown,  in  the  same  manner  as  in 
the  case  of  a  private  person  (ft).  Even  by  the  old  law  it  seems  that 
the  king  might  take  real  estate  by  devise,  though  not  of  record  (c) ; 
and  it  is  therefore  conceived  from  analogy,  that  the  court  would  be 
bound  to  recognize  a  trust  even  of  landj  where  it  is  created  by  devUe 
in  favour  of  the  king. 

The  law  does  not  permit  the  Statutes  of  Mortmain  to  be  evaded  by 
the  mere  substitution  of  an  equitable  for  a  legal  estate.  Therefore 
corporations  cannot  acquire  an  interest  in  real  estate,  as  cestuis  que 
trusts^  without  a  license  from  the  crown  to  hold  in  mortmain  (d). 
The  statute  43  Geo.  III.  c.  107,  establishes  an  exception  in  favour  of 
the  corporation  of  Queen  Anne's  Bounty,  which  it  exempts  from  the 
operation  of  the  Mortmain  Acts.  With  regard  to  their  capacities  for 
the  acquisition  of  personal  property,  corporations  in  general  are  on  the 
same  footing  as  private  persons. 

The  operation  of  the  Bankruptcy  and  Insolvency  Acts  extends  to 
property  vested  beneficially  in  the  bankrupt  or  insolvent.  An  uncer- 
tificated bankrupt  therefore,  or  an  insolvent  before  his  final  discharge, 
cannot  become  entitled  as  cestui  que  trust.  We  may  except  a  bank- 
rupts right  to  his  allowance,  and  to  the  surplus  of  his  estate,  which, 
as  we  have  seen,  are  interests  vested  in  and  assignable  by  him  (e). 
The  wearing-apparel  and  tools  of  an  insolvent,  to  the  value  of  20/., 
which  are  expressly  exempted  from  the  operation  of  the  S7th  sect,  of 
1  &  2  Vict.  c.  110,  will  also  form  an  exception  to  this  rule. 

On  the  same  principle,  that  equity  follows  law,  no  person,  under 
legal  incapacity  to  hold  property,  will  be  permitted  to  acquire  a  right 
to  the  beneficial  enjoyment.  Thus,  although  an  alien  friend  may  td^e 
an  equitable  as  well  as  a  legal  property  in  chattels  personal^  yet  he 


(t)  1  Sand.  Us.  339. 
(«3  ' "    --  - 


Gilb.  Us.  44 ;  Bac.  Abr.  (Uses  and 
Trusts),  E.  2. 

{b)  MiddUion  T.  Spiewr,  1  Bro.  C.  C. 
201  ;    BrummtU  y.  M^Phtrton^  5  Rvss. 


263 ;  1  Sand.  Us.  339,  n. 
(c)  Com.  Dig.  (Prerogative),  D.  66. 
{d)  Co.  litt.  99,  a. ;  1  Sand.  Us.  339,  n. 
(f)  Supra, 
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cannot  protect  himself  from  forfeiture  by  taking  a  conveyance  of  real 
estate  in  the  name  of  a  trustee  (/).    And  the  same  may  be  predicated  Or  truton, 
of  traitors,  felons,  and  outlaws,  during  the  continuance  of  their  legal  i^wb. 
incapacity. 

However,  in  addition  to  the  persons  who  are  capable  of  taking  the 
l^al  estate,  the  equitable  interest  in  both  real  and  personal  estate 
may  be  held  for  the  benefit  of  many  objects  as  cestuis  que  tnistSy  whose  objects  of 
separate  existence  as  the  recipients  of  property  is  not  recognized  or  c*»*"*»^^«  '>»«■• 
admitted  by  the  conmion  law.  Such  are  those  numerous  institutions 
and  associations  which  have  not  been  invested  with  any  legal  personi- 
fication by  letters  patent,  or  charter  of  incorporation,  but  which,  under 
the  general  appellation  of  charitableuses  were  gradually  permitted  by 
the  couiis  of  equity  to  acquire  the  beneficial  enjoyment  of  a  large 
portion  of  the  property  of  the  country. 

The  statute  9  Oeo.  II.  c.  36  (usually  called  the  Statute  of  Mort- 
is^,) has  much  curtafled  the  power  of  disposing  of  real  estate  in 
&Tour  of  charitable  uses.  But  at  the  present  day  trusts  of  real  estate 
may  be  raised  in  favour  of  such  objects,  and  will  be  supported  by  the 
Court  of  Chancery,  as  long  as  they  do  not  infringe  upon  any  of  the 
provisions  of  that  statute,  which,  it  may  be  observed,  has  received  a 
very  strict  judicial  construction.  However,  the  capacity  of  such  objects 
to  take  the  beneficial  interest  in  personal  property  is  not  affected  by 
the  Mortmain  Act,  and  the  court  is  always  disposed  to  put  a  liberal 
ccmstructioii  upon  such  dispositions  in  favour  of  charitable  uses  (g). 

In  these  cases  there  are  usually  no  persons  capable  of  enforcing 
their  rights  as  ceffteif  que  trusts^  but  their  interests  will  be  represented 
by  the  Attorney-General,  as  the  officer  of  the  crown.  It  is  not  pro- 
posed to  consider  in  this  place,  what  are  the  several  objects  in  whose 
favour  the  court  will  enforce  a  trust  of  this  nature ;  it  wiU  be  sufficient 
for  our  present  purpose  to  observe,  that  charitable  uses  are  objects 
capable  in  equity  of  taking  a  beneficial  interest  in  property  both  real 
and  personal  as  cestuis  que  trusts  to  the  extent  limited  by  the  legisla- 
ture. The  extent  and  nature  of  those  limitations,  and  their  effect 
upon  the  validity  of  trusts  of  this  description,  will  be  reserved  for 
foture  consideration. 

An  ill^timate  child,  when  bom,  or  in  ventre  sa  mere,  may  beyond  Not  fature  me- 
all  doubt  be  the  object  of  a  trust :  but  a  trust  in  favour  of  illegitimate  ^^  ^^' 
children,  not  in  existence,  but  to  be  bom  thereafter,  will  not  be 
enforced  (A). 

(/)  SugcL  V.  &  P.,  2nd  toL  9th  ed.  106 ;       White  v.  White,  ib.  423  ;  2  Fonbl.  Eq.  211. 
1  Saod.  U».  339,  n. ;  3  Cb.  Rep.  35.  (A)  Wilkinton  v.  WUhiman,  1  N.  C.  C. 

(S)  Moggridge  ▼.  Thaekwell,  7  Ves.  78 ;      657. 


(  1*  ) 


PART  I. 


THE  CONSTITDTION  OP  TBX78TBES. 


Thx  legal  owner  of  property  is  primi  facie  entitled  to  its  beneficial 
enjoyment ;  and  in  order  to  conyert  him  into  a  trustee,  there  must  be 
a  sofficient  indication  of  the  intention  of  the  parties,  that  he  should 
hold  the  estate  for  the  benefit  of  others. 

A  person  may  be  constituted  trustee : — ^Ist,  By  express  declaration ; 
2nd,  By  implication  or  construction  of  law ;  3rd,  By  way  of  substitu- 
tion in  the  place  of  a  trustee  already  created;  and  4th,  When  so  con- 
stituted, he  must  assent  to  and  accept  the  trust. 


DIVISION  I. 

THK  CONSTITUTION  OF  TKOSTBES  BT  EXPRBSS  DBCLABATION. 

The  dedaration  constituting  a  party  trustee  may  be  made,  either  by 
parol,  or  by  instrument  in  writing.  And,  first, — Of  the  creation  of 
trustees  by  parol  declaration  :  in  treating  of  which,  it  is  proposed  to 
consider — ^Ist,  What  may  be  the  subject  of  a  parol  trust ;  and,  2nd, 
What  win  be  a  iralid  declaration  of  such  a  trust. 


CHAPTER  I. 

Part  I.  ^^be  gbbashin  ov  TBumns  tn  pabMi* 

Div.L  _-^ 

ChaftbrI. 

Sior.  1.  Sbct.  1. —  What  may  he  the  eubjeet  cfa  Pare!  Tnut. 


BefoK  tlie  Uses  in  the  beginning  were  of  a  secret  nature,  and  dep^ided  merely 

^         on  a  parol  agreement  or  declaration  between  the  feoifee  to  uses  and 


BughthAm       the  cestui  que  use  (a).    But  eren  before  the  Statute  of  Frauds,  this 
nird'^^?     F™<^ip^6  d<>^  ^<^  seem  to  haye  been  applieaUe  to  all  cases;    and 


in  many  instances  it  appears  to  have  been  a  matter  of 

doubt,  whether  at  common  law  uses  could  be  raised  by  parol,  or  even 

by  writing  without  a  seal  (i). 

Lord  Chief  Baron  Gilbert  has  extracted  a  principle  from  the 

(a)  Sand.  Uies,  210.  («)  2  Stor.  Eq.  Jar.  212. 
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lAidi  aeems  to  recoadle  their  appareat  oontrariety.    That  eminfittt     Xaat  *L 
miter,  in  his  ^*  Treatiee  osi  Usea,"  ohserres,  <*at  eommon  law  a  «e    f  if^'Swi  f 
lugfat  have  been  raised  by  word  upon  a  conYeyanee,  tkai  pasHd  the      SkoiuiL 
jMuemen  by  aone  aoleimiaet,  as  a feoffiaent.      But  whai^.ihere  ima 
DO  soeh  aet,  there  tt  fleens  a  deed  deelasmtoiy  of  tfaeiiee  was  aeeea^^ 
farwa  fiBoflhieiit  mi^t  be' made  at  conunoo  lai¥  by  paroU sonug^t  the 
oBesbedecbredbyparQl.    Butwhereadeed  was  necessary  for  paaaiag 
tlie  estate  itodf,  it  was  also  requisite  for  the  dedarsticm  of  theinses. 
Tkm  a  man  oooU  sot  oovenant  to  stand  seised  to  a  use  witiiioot  a 
deed,  bnt  a  bai^gain  and  sale  by  parol  haa  raised  a  use  without  "^(c). 
And  this  distinction  appears  to  be  supported  by  the  observatioDS  of 
Lord  Thurlow  in  his  judgment  in  the  case  of  Farcfyoe  v.  Willis  (d). 

In  considering  this  question,  it  is  material  not  to  lose  eaght  of  the  Parol  avermentB 
distinction  between  the  raising  of  an  use  originally  by  verbal  dedara-  *J^^^!ji? 
tiODfl,  and  tiae  admisaion  of  parol  averments  to  prmfe  or  support  it 
when  Esised.  Whatever  may  have  been  the  law  on  the  former  point, 
there  seems  to  be  no  doubt,  but  that  such  averments  were  allowahfe 
in  the  latter  case,  subject  to  i^e  roles  as  to  the  admission  or  exclusion 
of  psiol  evidenee  («). 

Trusts  succeeded  to  uses. — It  seems,  therefore,  that  before  the  Tnutsofraal 
Statateof  Frauds  a  valid  trust,  either  of  real  or  personal  estate,  might  Sute^^be 
have  been  created  by  parol  declaration,  if  not  in  all  cases,  at  any  rate  created  by 
wherever  a  deed  was  not  requisite  at  law,  for  passing  the  estate  or  statou^^ 
property  itsdf.  Frauds. 

The  7th  sect,  of  the  stat.  29  Car.  II.  c.  3,  (usuiJly  called  the  The  7th  lection 
Statute  of  Frauds,)  enacts,  "That  aU  declarations,  or  creations  of  o^*^*****"^. 
trusts  or  confidences  of  any  lands,  ten^nents,  or  hereditaoa^its,  shall 
he  manifested  and  proved  by  some  writing,  signed  by  the  party,  who 
18  by  hw  ^labled  to  declare  such  trust,  or  by  his  last  will  in  writing, 
or  else  shall  be  void."  The  8th  sect,  exempts  from  the  operation  of 
the  act  trusts  arising  or  resulting  by  the  implication  or  construction 
of  law. 

It  will  be  observed,  that  the  7th  sect,  merely  requires  that  the  Parol  tnwtr of 
trust  should  be  manifested  and  proved  by  writing ;   and  upon  the  con-  ^^"^^^f ' 
Btniction  put  upon  these  words  it  has  been  decided,  that  a  trust  of  ingthe  statute. 
Und  may  be  still  effectually  created  by  parol ;   and  in  order  to  satisfy 
the  statute,  it  will  be  sufBci^it  to  show  by  written  evidence  the 
existence  of  the  trust  (/).      This  distibctimi,  although  at  first  sight  it    . 
inay  appear  of  little  moment,  has  been  attended  by  consequences  of 
ooittideiable  importance. 

If  the  trust  were  considered  to  derive  its  existence  ab  initio  from 

(e)  Gnb.  Us.  270,  1.  l)oumman*t  case,  9  Hep.  10. 

W  3  Bto.  C.  C.  587.  (/)  Fortter  v.  Hale,  8  Ves.  707 ;  8.  C. 

{•)  Ffrd^et  t.  Wiliii,  3  Bro.  C.  C.  587 ;      5  Yes.  308 ;  RantUM  v.  Mot^om^  12  Yea.  74. 
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The  dedirttion 
of  tmitf  when 
nude,  relates 
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creition  of  the 
trust. 

Mesne  disposi- 
tions of  eetlirf 
que  inut,  be- 
tween the  crea- 
tion and  the 
declaration  of 
the  trusty  sup- 
ported. 


7th  sect,  of 
Stotuteof 
Frauds  applies 
only  to  lands. 


the  written  declaration,  the  trust  estate  could  not  form  part  of  the 
disposable  property  of  the  cestui  que  trust,  previously  to  the  execntion 
of  that  declaration ;  and,  moreover,  up  to  that  time,  it  would  be  liable 
for  the  acts  and  incumbrances  of  the  ostensible  owner.  But  now 
the  declaration,  when  made,  has  relation  backwards  to  the  time  of  the 
creation  of  the  trust,  of  which  it  is  the  evidence,  and  consequently 
gives  etkct  to  all  intermediate  acts  of  disposition  made  by  the  cestui 
que  trusty  between  the  declaration  of  the  trust  and  its  actual  creation ; 
while  it  defeats  the  rights  which  parties  claiming  under  the  trustee 
might  have  otherwise  acquired.  This  is,  of  course,  subject  to  the 
protection  always  given  in  equity  to  persons  in  the  situation  of  bond 
fide  purchasers  for  valuable  consideration  without  notice. 

Thus,  where  a  freeman  of  London  purchased  real  estate  in  the 
name  of  another  person,  without  any  trust  being  expressed  at  the 
time,  and  the  freeman  died,  having  devised  the  estate,  and  after  his 
death  the  trustee  declared  that  he  held  in  trust  for  the  freeman :  this 
declaration  was  held  good,  so  as  to  entitle  the  devisee  in  opposition  to 
the  widow,  who  claimed  the  estate  by  the  custom  of  London  (g). 

So,  where  a  copyholder  made  an  absolute  surrender  to  ii.,  and  died ; 
and  after  his  death  A.  admitted  that  the  surrender  was  made  to  him 
in  trust  for  the  surrenderor,  and  after  his  death  for  the  purposes  of 
his  will ;  the  devisees  under  the  copyholder's  will,  and  not  his  custo- 
mary heir,  were  held  to  be  entitled  (A). 

On  the  same  principle  in  a  case  where  a  lease  was  granted  abso- 
lutely to  a  person,  and  the  grantee  afterwards  became  bankrupt,  and 
subsequently  to  his  bankruptcy  made  a  declaration  that  the  lease  had 
been  granted  to  him  as  a  trustee  for  another  person :  it  was  held  by 
the  Vice-chancellor,  and  the  decision  was  affirmed  on  appeal  by  Lord 
Lyndhurst,  that  the  assignees  of  the  bankrupt  were  not  entitled  to  the 
lease  (t).* 

The  7th  section  of  the  Statute  of  Frauds  applies  only  to  ^'  lands, 
tenements,  and  hereditaments.^     Therefore  the  law^  as  it  affects 


{g\  AmhroH  v.  Amhrot,  1  P.  Wms.  322. 
(A)  WUwfn  y.  Dent,  3  Sim.  385. 


(i)  Ottrdner  ▼.  Xowe,  2  S.  &  St.  346 ; 
8.  C  5  Rnss.  258. 


Effect  of  a  post 
nuptial  settle- 
ment, which 
recites  a  parol 
agreement 
made  before 
marriage. 


*  On  a  similar  principle  it  has  been  held,  that  a  settlement  made  after 
marriage,  which  recites  a  parol  agreement,  entered  into  preriously  to  the 
marriage,  will  be  good  against  creditors  notwithstanding  the  statute  of 
Elizabeth.  Montaeute  v.  MaxweU,  1  Str.  237;  Hodgson  v.  Uutehenson^ 
5  Yin.  Abr,  522,  pi.  34;  Dundas  v.  Dutens,  1  Yes.  jun.  196,  and  iS^.  C. 
2  Cox,  235 ;  and  see  Du  Beil  v.  T^onipfofi,  3  Beav.  475.  But  there  seems 
to  be  considerable  doubt  whether  these  decisions  would  now  be  followed,  if  a 
similar  question  arose  at  the  present  day.  See  Morgan  v.  BandaUy  12  Yes. 
74 ;  Sjmryeon  v.  Collier,  1  £d.  55 ;  Battersbee  v.  Farington,  1  Sw.  106,  and 
2  Sugd.  Pow.  247,  (6th  Edit.) 
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chattels  personal,  remains  unaltered ;  and  a  valid  trust  of  such  pro-  Part  I. 

perty  may  not  only  still  be  created,  but,  if  necessary,  established  and  chapter  i. 

proved  by  mere  parol  declarations  (A).  Sbct.  i. 


With  regard  to  the  question  of  what  property  is  within  the  scope  paroi  trusts  of 
of  the  7th  section, — ^it  has  been  repeatedly  decided  that  leasehold  2^'^/****® 
interests  are  within  the  statute  (Q.      But  it  seems  that  money,  what  property 
secured  by  a  mortgage  whether  in  fee  or  for  term  of  years,  is  not.  ^.7^*^"*  ^^ 
And  a  parol  trust  of  a  mortgage  debt  will  still  be  supported  (m).*  Leaseholds. 
Nor  does  the  statute  apply  te  a  share  in  a  mining  co-partnership  (n),  Not  mortgage 
or  to  any  other  shares  which  are  personal  estate.  ^^^^ 

There  may,  perhaps,  still  be  a  question,  whether  copyholds  and  Qutere?  Copy- 
customary  freeholds  are  or  are  not  included  in  the  7th  section.    It  is  ton^y'^e^ 
clear,  that  they  are  not  within  the  5th  and  6th  sections  of  the  same  Isolds, 
statute  (o) ;  but  that  decision  seems  to  have  proceeded  solely  upon 
the  peculiar  operation  of  a  devise  of  lands  of  that  tenure,  and  it  has  no 
necessary  application  to  the  case  of  a  creation  or  declaration  of  a 
trust. 

In  the  case  of  Doe  dem.  Cook  v.  Dancers  (p).  Lord  EUenborough 
expressly  stated,  that  wills  of  copyholds  are  not  within  the  7th  section 
of  the  Statute  of  Frauds  (p)  ;  and  previously  to  the  statute  1  Vict. 
0.  26,  it  was  the  opinion  of  writers  of  the  highest  authority,  that  a 
deme  of  copyholds  by  parol  might  be  good  by  custom  notwithstanding 
the  statute  {q).  However,  all  question  on  this  point  is  now  set  at  rest 
by  the  recent  Will  Act  (I  Vict.  c.  26,)  the  9th  section  of  which  enacts. 
That  no  will  shall  be  valid,  unless  it  shall  be  in  writing,  and  executed 
as  provided  by  the  act. 

In  the  case  of  Devenish  v.  Baines  (r),  the  court  was  of  opinion,  that  Parol  creitions 
where  by  the  custom  of  the  manor  an  estate  might  be  created  by  parol,  copyholds  are 
a  trust  of  such  parol  estate  might  likewise  be  raised  without  writing,  within  the  sta- 
notwithstanding  the  statute.     This  seems  to  be  the  only  case  that  at 
all  favours  the  position,  that  parol  creations  of  trust  of  copyholds  by 
act  inter  vivos  are  not  within  the  operation  of  the  7th  section  of  the 
statute.     It  will  be  seen  on  examination,  that  the  case  was  decided  on 

{k)  Fmtyee  v.  WiUi$,  3  Bro.  C.  C.  587 ;  (n)  Fbrtter  ▼.  Hale,  3  Yes.  696 ;  8.  C. 

Bmiowr. Tnmukemd,!  M.& K.610;  Bayley  5  Yes.  308. 

▼.  Bouleoit,  4  Bass.  347 ;  M^JMUUn  ▼.  Jen-  (o)  TuffneU  ▼.  Pagie,  2  Atk.  37 ;  Carey 

4yw,  1  Hare,  461  ',8.0.1  Phill.  153,  7.  ▼.  A»kew,  2  Bro.  C.  C.  59. 

(0  JUddle  T.  Bmertmh  1   Yem.   108 ;  (p)  Doe  dem.  Cook  v.  Daweere,  7  East, 

Hutekme  ▼.  Lee,  1  Atk.  447  ;  Fbreter  v.  299,  322. 

Bale,  3   Yes.  696 1  8.  C.  5  Yes.  308  ;  fe)  1  Jarm.  Pow.  Der.  61 ;  1  Watk.  Cop. 

Gardner  t.  Rowe,  5  Ross.  258.  130. 

(m)  JMIaeU  ▼.  Oea^ton,  2  Yem.  294 ;  (r)  Prec.  Chan.  4. 
^ai«o«  T.  TewmekoHd,  1  M.  &  K.  510. 


*  It  would  seem  to  follow  from  this  case,  that  legacies,  annuities,  and  other 
sums  of  money  charged  on  land,  do  not  come  within  the  operation  of  the 
statute,  respectmg  parol  declarations  of  trust  of  lands. 
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Part  I. 

Dnr.  I. 

Ghaptbr  I. 

Sect.  1. 


Landa  in  colo- 
nies, or  foreigB 
states,  not 
within  the 
statute. 


The  king  not 
bound  by  the 
statute. 


But  charitable 
trusts  are  within 
it. 


another  point,  and  the  opinion  was  therelbre  deariy  extrajudicial; 
moreover  the  circnmstances  seem  only  to  warrant  the  application  of 
those  expressions  to  a  customary  devise  by  parol ;  and  at  the  most 
they  only  authorize  the  raising  of  a  trust  by  verbal  dedaration,  which, 
as  we  have  already  seen,  may  still  be  done,  notwithstanding  the  sta- 
tute. Both  copyholds  and  customary  freeholds,  if  not  within  the 
words,  are  certunly  within  the  spirit  of  the  7th  sect. ;  and  no  objec- 
tion arising  from  the  tenure  of  such  property  can  in  this  case  be  urged 
in  favour  of  their  being  exempted  from  its  operation ;  an  exemption 
which,  even  in  the  case  of  the  5th  and  6th  sects.,  has  been  regarded 
with  disapprobation  by  the  courts  («). 

It  may  be  observed  that  in  the  recent  case  of  Sadnno  v.  Towns- 
hend(t\  in  which  the  question  arose  of  the  validity  of  a  paool  dedara- 
tion  of  trust  of  a  mortgage  of  copyholds,  the  exemption  of  property  of 
that  tenure  from  the  operation  of  the  7th  sect,  was  not  attempted  to 
be  urged  on  behalf  of  the  party  claiming  under  the  trust ;  and  the  case 
throughout  proceeded,  as  if  there  was  no  difference  in  that  respect 
between  copyholds  and  freehdds. 

It  has  been  decided,  that  the  Statute  of  Frauds  applies  only  to  such 
English  colonies  as  were  founded  at  the  time  when  the  act  was 
passed  (u).  Those  colonies  which  have  been  established  subeequently, 
are  not  bound  by  that  or  any  other  English  act  of  parliament  in  which 
they  are  not  named;  unless,  indeed,  its  ad^tion  may  have  been  sanc- 
tioned by  their  own  legislature  (x)  * ;  and  the  court  in  dealing  with 
real  estate  in  a  foreign  country  will  be  g^ded  by  the  law  of  evidence  as 
prevailing  in  that  country  (y).  It  follows  therelbre,  that  the  validity 
of  a  parol  trust  of  property  in  a  British  colony  or  foreign  state  must 
depend  upon  the  law  of  the  country  where  the  property  is  situated. 

It  is  settled  that  the  sovereign  is  not  bound  by  the  Statute  of 
Frauds,  and  on  that  ground  parol  evidence  has  been  admitted,  to 
prove  a  verbal  trust  of  lands  for  stq^erstitiaus  uses  in  support  of  the 
king's  title  (0).  But  where  it  was  attempted  to  ajqily  the  same 
principle  to  trusts  far  daritabk  purposes,  and  paiol  evidence  was 
offered  to  prove  such  a  trust,  the  court  rejected  the  evidence,  and 
decided,  that  trusts  for  charities  were  within  the  7th  sect  (a).   It  may 

(*)  Wagtiajgr  v.  Wa§9ti^^  2  P.  Wms. 
258 ;  Do9  v.  Datoen,  7  East,  322. 

(/)  1  M.  &  K.  506. 

M  Mem.  2  P.  Wms.  75. 

(«)  Goodrich  y.  Sheddon,  8  Yes.  481  ; 
Beeket  v.  Manden,  4  M.  &  S.  1  ;  Ait.- 
Gen.  T.  Stewart,  2  Mer.  145,  n. 

(y)  TiUloeh  ▼.  JBartley,  1 Y.  &  CoU.  N.  C. 


114. 

(jr)  Ait.'Oen.  ▼.  Jmue,  3  Atk.  146 ;  Att- 
Oem.  Y.  LawMn,  ib,;  Kmp  ▼.  PwrttHftoih 
ib. 

(a)  AdHMffton  v,  Cnuh  3  Atk.  150 ; 
MuekimioH  y.  Brmm,  6  Ves.  52 ;  Stnei- 
Umd  ▼.  AUridge,  9  Yes.  616. 


*  However,  it  has  been  decided,  that  real  property  of  an  Englishman  in 
India  did  not  pass  by  a  will,  attested  by  two  witnesses,  but  descended  to  his 
heir  at  law.     Gardiner  v.  FeU,  IJ,  &  W.  22. 
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abo  be  zemarked  here,  that  Lord  Hardwieke's  obeeryaticHiSy  as  reported      Part  I. 
m  the  case  otAdlingicn  v.  Coiwi,  appear  to  throw  conaiderable  doubt    c^lraa  i 
on  Uie  correctaess  of  the  general  rule,  aecording  to  which  the  king  has      Sxcr.  i. 
been  held  not  to  be  bound  by  the  statute. 

It  has  been  seen,  that,  by  the  8th  sect.,  trusts  arising  or  resulting  Not  resniting 
by  the  implication  or  ccHistmction  of  law,  are  expressly  exempted  fipom  ^^^^**^ 
the  operation  of  the  statute :   and  as  trusts  of  that  nature  were  dis- 
posable by  a  bare  dedaration  by  parol  before  the  act,  they  must  still 
be  considered  as  on  the  same  footing  (i). 

A  oourt  of  equity  will  not  permit  the  Statute  of  Frauds  to  be  set  up  Parol  tnuts  of 
as  a  defence  by  a  party  infected  with  fraud ;  and  parol  trusts  of  real  j^^^a'of^*^ 
estate  have  frequently  been  established  in  direct  contradiction  to  the  fraud. 
statute  on  tiie  ground  of  fraud.      Thus  where  a  person  obtains  a  gift 
of  prq>erty  upon  a  parol  assurance  to  the  donor,  that  he  will  dispose  of 
it  either  wholly  or  partiaUy  in  a  particular  way ;  the  court  will  compel 
the  performance  of  such  an  engagement  (c).    But  this  is  a  subject 
whieh  will  be  reserved  more  conveniently  for  discussion  in  a  future 
dispter  (df). 

Sbct.  i.—WlMt  mil  he  a  valid  Trust  by  Parol 

In  order  to  fasten  a  trust  on  property  of  any  description  by  means  Natan  of  the 
of  parol  declarations,  the  expressicsis  used  must  amount  to  a  clear  and  ^j^Jj^S^fl^r 
explicit  declaration  of  trust.     They  must  also  point  out  with  certainty  nusiiig  apmi 
the  subject-matter  of  the  trust,  and  the  person  who  is  to  take  the 
beneficial  interest.      Loose  and  indefinite  expressions,  and  such  as 
indicate  only  an  incomplete  and  executory  intention,  are  insufficient 
for  this  purpose. 

Therefore  where  a  mother  had  assented  to  a  recommendation,  made 
to  her  by  a  third  person,  to  make  a  settlement  upon  her  daughter,  and 
had  requested  her  adviser  to  give  instructions  to  her  solicitors  to  pre- 
pare a  proper  deed  for  the  purpose,  but  afterwards  refused  to  execute 
the  deed ;  it  was  held,  that  the  expression  of  the  mother's  inchoate 
intention  to  settle  the  property  was  not  such  a  declaration  of  trust,  as 
the  court  could  act  upon  («). 

But  a  declaration  by  a  person  on  investing  money  on  a  mortgage, 
'^  that  the  security  was  to  be  made  in  the  name  of  his  brother  Job,  us 
he  intended  the  mortgage  to  be  for  his  benefit ^  and  that  it  would  then 
ie  his^^*  has  been  considered  sufficient  (/).  And  in  like  manner  a 
trust  was  decreed  on  a  verbal  declaration,  that  an  investment  of  stock 

{h)  BdiariM  T.  Cmi^Um,  2  Yern.  294 ;  262 ;  Tide  poit,  Prmg  y.  Prmg^  2  Vera. 
BciiAtw  T.  IWnrttwrf,  1  M.  &  K.  610.  99 ;  KimgmMm  y.  Kmgmium^  ib.  559. 


(e)  Xknmwk  t.  Btmu,  Free  Chan.  3 ;  {jX)  y'ldepoit,  Div.  II.,  Ch.  II.,  Sect.  1. 

Wtiker  ▼.  WMer,  2  Aik.  98 ;  Podmore  t.  (•)  Bayley  v.  Bouie^ti,  4  Ross.  345. 

Oumdng,  7  Sim.  649 ;  BtUehim  t.  Lee,  1  (/)  Benbow  t.  Tnnuhend^  1  M*  ft  K« 

Atk.  447 ;  OUmUrlain  t.  Ai^ar,  2  V.  ft  B.  606. 

c2 
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Part  I. 
Div.  I. 

Chaptbr  I. 
Sbct.  2. 

They  must  be 
contempora- 
neous with  the 
gift. 

No  nancapatiye 
williinoe 
1  Vict.  c.  26. 


Parol  trust, 
once  created, 
cannot  be  re- 
voked. 

How  to  be 
proved. 


Not  by  evidence 
in  contradiction 
to  a  written 
instrument. 


was  in  trust  for  four  children  equally  (g).    But  in  that  case  the  parol 
expressions  were  supported  by  a  contemporaneous  written  entry.* 

Where  it  is  attempted  to  convert  a  primA  facte  absolute  gift  into  a 
trust  by  means  of  verbal  declarations,  the  expressions  must  be  used  con- 
temporaneously with,  or  in  contemplation  of,  the  act  of  disposition  (A). 
And  it  must  be  remembered,  that  even  in  that  case  they  will  be  inad- 
missible for  the  purpose  of  contradicting  any  written  instrument  (t ). 

Since  the  statute  1  Vict.  c.  26,  no  parol  declaration  can  be  made  to 
take  effect  as  a  nuncupative  will;  but  it  has  been  decided  that  a 
donatio  mortis  causd  may  be  made  to  a  trustee  for  a  particular  pur- 
pose (A).  And  such  a  gift  does  not  seem  to  be  affected  by  the  late 
Will  Act. 

It  is  to  be  observed,  that  a  trust,  once  effectually  created  by  parol, 
cannot  subsequently  be  extinguished  revoked  or  altered  by  the  party 
creating  it,  any  more  than  a  more  formal  assurance  (I). 

The  evidence  of  a  person  claiming  the  beneficial  interest  in  property 
under  a  parol  declaration,  is  inadmissible  for  the  purpose  of  establish- 
ing the  trust  in  his  own  favour ;  but  there  is  no  objection  to  the  testi- 
mony of  the  creator  of  the  trust,  who  has  parted  with  the  whole 
interest,  nor  d  fortiori  to  that  of  the  trustee  himself  (m). 

No  evidence  can  be  admitted,  for  the  purpose  of  engrafting  a  parol 
trust  upon  an  instrument,  which  purports  to  be  an  absolute  gift  (n), 
(excepting  in  cases  of  fraud  or  mistake)  (p) ;  however,  it  has  been 
frequently  decided,  that  a  plaintiff  is  entitled  to  an  answer  to  allega- 
tions contained  in  a  bill,  suggesting  the  existence  of  a  parol  trust  in 


(ff)  KUpm  ▼.  JTt/jptn,  1  M.  &  K,  520 ; 
and  see  Wkeatlejf  ▼.  Purr,  1  Keen,  551. 

(h)  See  Kiipin  y.  Jrt/;?tit,  1  M.  &  K.  537. 

(0  Lemam  ▼.  Wkiiley^  4  Russ.  423. 

ik)  Bhtnt  T.  Bwrrfho,  4  Bro.  C.  C.  75. 
'    (/)  KUpin  y.  Kiipin,  1  M.   &  K.  531, 
639 ;  Adlmgifm  y.  Conn,  3  Atk.  151. 

(m)  Fordyee  y.  Willis,  3  Bio.  C.  C.  581, 


2,  3;  Strode  y.  Wimekuter,  1  Dick.  397. 

(n)  Imkam  v.  CkOd,  1  Bro.  C.  C.  92; 
BartMt  y.  Piekengill,  1  Ed.  515  ;  Ltmm 
y.  WkUley,  4  Ross.  423. 

(o)  Irnham  y.  Child,  1  Bro.  C.  C.  92; 
CrippM  y.  Jee,  4  Bro.  C.  C.  472  ;  Podmore 
y.  Owifiiiii^,  7  Sim.  644,  665. 


As  to  yoluntary 
tmsts  created 
by  paroL 


*  Where  the  transaction  is  altogether  voluntary,  a  trust  will  not  be  enforced 
as  against  the  donor  upon  a  parol  declaration,  unless  a  complete  executed  trust  be 
clearly  proved.  Therefore  where  a  testatrix  drew  a  cheque  on  her  banker  in 
favour  of  A.,  and  verbally  directed  A.  to  apply  it  in  making  up  a  l^acy  sbe 
had  given  to  B.,  to  a  certain  value ;  and  no  communication  on  the  subject 
was  made  to  B.  by  the  testatrix  in  her  lifetime ;  Sir  J.  Wigram,  V.  C, 
reinsed  to  enforce  the  trust  against  the  estate  of  the  testatrix  in  favour  of  B,, 
Hughes  v.  Stubbs,  1  Hare,  476 ;  and  see  MeFadden  v.  Jenkyns,  Id.  438. 
There  seems  to  have  been  no  doubt  however  in  that  case,  but  that  A.  was  a 
trustee  for  the  testatrix  and  her  representatives.  The  same  doctrine  applies 
alike  to  voluntary  trusts,  whether  they  are  created  by  parol,  or  written  decla- 
rations ;  and  the  reader  is  referred  to  a  subsequent  part  of  this  work,  where 
the  law  respecting  voluntary  trusts  is  more  fully  considered. 
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SDch  a  case  (p)  ;  and  a  general  demurrer  to  a  bill  of  that  nature,  will      Part  I. 
be  OTemiled  (y).     But  no  relief  will  be  given  where  the  defendant     q^^^^  I. 
denies  by  oath,  in  his  answer,  the  trust  alleged  by  the  bill  (r) ;  except       Sect.  2. 
indeed  in  cases  of  fraud,  which,  if  otherwise  established,  would  warrant  Except  in  caiea 
the  interference  of  the  court  under  any  circumstances  («).  of  frMd,if 

Where  there  is  an  absolute  conveyance  to  a  person,  but  under  a 
secret  trust  for  purposes  which  the  law  will  not  suffer  to  take  effect, 
the  donee  will  hold  absolutely  for  his  own  benefit ;  unless  he  admit  the 
tmst  by  his  answer,  or  it  be  otherwise  established  in  evidence  against 
him(0. 

With  regard  to  what  will  be  a  sufficient  written  manifestation,  or  What  Boffident 
proof  of  the  creation  of  a  trust,  to  satisfy  the  Statute  of  Frauds,  we  the^stSuteo^ 
have  seen  that  the  7th  sect,  requires  ^^  a  writing,  signed  by  the  party  Frauds. 
legally  entitled  to  declare  the  trustJ" 

These  words  will  be  satisfied  by  a  written  document  of  any  descrip-  Any  writing 
tion ;  and,  accordingly,  a  bond  to  assign  as  cestui  que  trust  shall  ^^r^^  ^ 
direct  (tt),  or  a  covenant  to  purchase  and  convey  lands  to  specified 
nse8(a;),  or  a  recital  contained  in  a  deed(^),  as  well  as  written  state- 
ments, of  a  much  looser  and  more  informal  description,  such  as  those 
contained  in  a  bill  or  answer  {z)  in  Chancery,  or  even  in  notes  or  letters 
m  the  handwriting  of  the  party  (a),  have  been  considered  sufficient  to 
take  a  parol  trust  out  of  the  statute.  But  it  must  be  borne  in  mind, 
that  the  same  principles  of  construction  will  be  applied  to  trusts  proved 
by  evidence  of  this  description,  as  in  other  cases ;  and  the  objects  and 
nature  of  the  trust  must  always  appear  from  such  documents  with 
sufficient  certainty,  as  well  as  their  connexion  with  the  property  in 
question  (&). 

By  the  express  words  of  the  statute,  the  required  declaration  may  Or  wiU. 
be  made  by  vrill ;  but  if  the  instrument  containing  such  a  declaration, 
by  reason  of  some  informality,  could  not  be  supported  as  a  will,  it 
might  nevertheless,  if  signed  by  the  party,  be  a  sufficient  evidence  of 
the  creation  of  the  trust,  to  take  it  out  of  the  statute  (c). 

The  writing  which  is  to  furnish  the  evidence  of  the  trust,  must  be  By  whom  it 
agned  by  the  party  legally  entitled  to  declare  it.    If  it  be  not  previous  '"''**  ^®  "'S^®^- 


(p)  Muekiettom  ▼.  Brown,  6  Yes.  52  ; 
SMckimd  T.  Aldridffe,  9  Vet.  516;  Cham^ 
M^in  V.  Agar,  2  V.  &  B.  259 ;  Newton  ▼. 
Pdham,  1  Ed.  514,  dted. 

(q)  Muckluion  t.  Brawn,  6  Yes.  52. 

(r)  Fordyee  v.  WiUit,  3  Bro.  C.  C.  576 ; 
^artUit  T.  Pieier9gill,  1  Ed.  515. 

(«)  Strickland  ▼.  Aidridge,  6  Yes.  520 ; 
Poimore  ▼.  Oumdng,  7  Sim.  665. 

(0  Cotimgion  y.  Fleteher,  2  Atk.  156. 

(«)  Mooricrqfl  y.  Dowding,  2  P.  Wms. 
514. 

{*)  Barl  qf  Plymouth  y.  Hickman,  2 
Vern.  167 ;  BUUt9  y.  Blakc^  2  Bro.  P.  C. 
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0  I>^gO  ▼•  J>^99i  2  p.  Wms.  412. 
(z)  Butler  y.  Portarlington,    1  Con.  & 
Law.  15;   8,  C.  I  Dr.  &  W.  20;  Hamp- 
ton Y.  Spencer,  2  Yern.  288  ;   WiUon  y. 
Dent,  3  Sim.  385. 

(a)  (/Hara  y.  (yNiel,  7  Bro.  P.  C.  227  ; 
Foreter  y.  Hale,  3  Yes.  707  ;  Crook  y. 
Brooking,  2  Yern.  106 ;  Morton  y.  Tewart, 
2  N.  C.  C.  67. 

[b)  Foreter  y.  Hale,  3  Yes.  708. 
[e)  Nab  y.  Nab,  10  Mod.  404  ;  1  £q.  Ca. 

Abr.  404,  PL  3. 
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OmMmON   OF  TBU8VBB8   BY   PABOL. 


Part  I. 

DiT.  I. 

CHAPntt  I. 
Sbct.  2. 


Parol  cvldcBOd 
reoeii^dto 
proTo  ft  tmtty 
where  donbt 
created  by 
written  doca- 
mentB. 


to  or  contemporoneoiiB  with  the  aot  of  dispoBitioii^  the  party,  legally 
entitled  to  declare  the  trust,  will  be  the  truetee  himself;  for-irfiflo  a 
person  has  once  devested  himself  of  all  interest  in  property,  by  an 
absdote  conyeyance,  it  is  no  loiq;er  competent  for  him,  eitiier  by  parol 
or  written  declaration,  to  conyert  the  party  taking  under  4snich  a  con- 
veyance, into  a  trustee  (d).  It  would  be  otherwise  indeed,  where  the 
circumstances  of  the  transaetion  were  such,  as  to  raise  a  resiAiing  or 
implied  trust  upon  the  conveyance ;  in  which  case,  the  person  entitled 
to  such  an  interest,  would  clearly  have  the  right  at  any  time  to  dedare 
the  trust  (e). 

Where  there  is  any  written  evidence  that  the  person  apparently 
entitled  is  not  really  so,  that  will  open  the  door  to  the  admission  of 
parol  evidence  to  prove  the  trust,  notwithstanding  the  statute.  As 
where  there  are  entries  in  the  books  of  the  grantee,  of  payments  made 
by  him  to  or  on  account  of  the  grantor,  which  payments  were  incon- 
sistent with  the  grantee's  takmg  the  beneficial  interest  (/). 


(d)  Adlmgiom  ▼.  Cbm,  3  Atk.  145. 

(e)  Belkuit  v.  Compton,  2  Yem.  294. 


(/)  Ow*  ▼•  ^^f  4  Bio.  C.  C.  472. 
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CHAPTER  II. 

OP  THB  CIUUTIOX  OF   TBUSTBB8   BT   INSTRUMENT   IN   WfilTlNO. 

I.  Of  the  Instrument  by  which  a  Person  may  he  created  Trustee. 
n.  What  direct  Fiduciary  Expressions  will  create  a  Trust. 
in.  Where  a  Power  wiU  be  a  Trust, 
TV.  Where  Wards  of  Recommendation,  ^.,  will  raise  a  Trust. 

Y.  Of  the  effM  of  a  Voluntary  Disposition  in  Trwt. 


Sect.  1. — Of  the  Instrument  by  which  a  Person  may  be  d'^^/' 

created  Trustee.  Chaptbr  li. 

Sbct.  1. 


At  common  law  if  any  instrmnent,  operating  as  a  legal  disposition 
of  property,  contained  a  direction  or  declaration,  that  the  party  taking  p^^^  ^^ 
under  it  should  hold  for  the  benefit  of  another,  the  conscience  of  the  oommon  law. 
donee  was  affected,  and  he  took  the  legal  estate  as  a  trustee  for  the 
beneficial  owner.  The  Statute  of  Uses  was  passed  with  the  view  of 
preyenting  the  trustee  from  taking  any  interest  at  all  under  such  a 
disposition  of  real  property,  and  of  vesting  the  legal  as  well  as  the 
equitaUe  ownership  in  the  person  to  whom  the  beneficial  enjoyment 
WIS  given. 

However,  in  consequence  of  the  strict  construction  put  upon  that  Since  the  sta- 
sftatttte,  the  power  of  vesting  real  estate  in  trustees,  either  by  deed  or  ^^  ^^  ^'^' 
will,  remained  almost  to  as  great  an  extent  as  before.  It  has  been 
laid  down,  that  there  are  three  direct  modes  of  creating  a  trust  of 
lands,  notwiihstanding  the  statute ;  1st,  Where  a  use  is  limited  upon 
a  use, — as  in  a  conveyance  or  devise  to  the  use  of  A.  and  his  heirs,  to 
tbe  use  of  jB.  and  his  heirs ;  2nd,  Where  copyhold,  or  leasehold 
eatates  are  limited  by  deed  or  will  to  a  person  upon  any  use  or  trust ; 
and  3rd,  Where  the  donee  to  uses  has  certain  trusts  or  duties  to 
perform,  vridch  require  that  he  should  have  the  legal  estate  (a).  In 
all  these  cases,  however,  the  question  is,  not  whether  the  first  taker 
shall  hold  beneficially,  or  as  a  trustee,  but  whether  he  takes  any  legal 
esUte  at  all  under  Uie  limitation  to  him ;  and  the  farther  considera- 
tion of  this  subject  will  be  reserved  more  conveniently  for  future 
discussion  (&). 

The  Statute  of  Uses,  it  is  scarcely  necessary  to  add,  does  not  afifect 
tke  power  of  disposing  of  chattels  personal. 

A  trustee  of  real  or  personal  property  may  be  created  by  any  formal  2^*^J^S^^ 

deed  or  will  or 
(a)  Bae.  Us.  335  ;  2  Bl.  Com.  336  ;  1  {b)  Pott,  Part  II.,  Ch.  I.  wiitten  deda. 

Cniii.  Dig.  Tit.  12,  Ch.  I.,  i.  4  to  36.  «tion. 
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THE   CREATION   OF   TRUSTBES   BY   INSTRUMENT   IN   WRITING. 


Part  I. 

Div.  I. 

Chaptbr  II. 

Sect.  1. 


The  declaration 
of  the  trust  may 
be  by  a  separate 
instrument. 


Bat  most  be 
oontempora- 
neooi  with  the 
conTeyance. 


A  dedaration  of 
tnist  may  be 
made  by  any 
writing  how- 
eTer  informal. 


By  such  a  de- 
daration, a 
person  may 
make  himself 
a  tnistee  for 
another. 

Tnistees 
created  by  act 
of  parliament. 


instrument,  whether  deed  or  will,  which  passes  the  legal  title  to  the 
trust  estate,  and  contains  a  proper  declaration  of  the  trust ;  or  without 
any  transmutation  of  possession  the  owner  of  property  may  convert 
himself  into  a  trustee  of  it  by  a  proper  declaration  of  the  trust. 

Nor  is  it  necessary,  that  the  declaration  of  the  trust  should  be  con- 
tained in  the  same  instrument,  which  vests  the  legal  estate  in  the 
trustee;  although  such  is  the  more  convenient  as  well  as  the  more  usual 
course.  In  Inchiquin  v.  French  (c),  Lord  Thomond  by  his  will  gave 
20,000/.  to  Sir  W.  \V.,  and  by  a  deed-poll  of  the  same  date^  referring  to 
his  will,  he  declared  that  the  legacy  was  given  in  trust  for  C. ;  and  Lord 
Hardwicke  held,  that  the  trusts  of  the  legacy  were  well  declared  by 
the  deed-poll.  So  in  Wood  v.  Cox  (cf),  a  testatrix  bequeathed  all  her 
personal  estate  to  A.  for  his  own  use  and  benefit,  trusting  he  would 
act  in  conformity  with  her  wishes ;  on  the  same  day  she  made  another 
testamentary  paper^  giving  several  legacies;  and  Lord  Cottenham 
held,  that  A.  was  a  trustee  for  the  payment  of  those  legacies. 

But  where  there  is  an  absolute  conveyance  by  deed,  or  other  act 
inter  vivos,  the  instrument  by  which  the  trust  is  created,  must  be  made 
in  contemplation  of  or  contemporaneously  with  the  conveyance.  For, 
except  in  the  case  of  fraud,  no  subsequent  instrument  executed  by  the 
grantor  would  operate  to  deprive  the  grantee  of  his  right  to  the 
beneficial  interest  (e). 

And  even  if  the  gift  be  by  will,  no  trust  will  be  raised  on  any  instru- 
ment, subsequently  executed,  unless  it  operate  as  a  revocation  of  the 

wm(/). 

Hence  it  is  obvious,  that  it  is  not  the  legal  conveyance,  or  transfer 
of  the  property,  but  the  declaration  of  the  trust,  that  operates  in  the 
creation  of  the  trustee.  And  it  is  by  no  means  necessary,  that  this 
declaration  should  be  made  by  a  formal  deed  or  wIU.  A  simple  letter, 
or  memorandum,  or  any  writing  of  a  similar  untechnical  and  informal 
character,  will  be  sufficient,  if  it  clearly  express  the  gift  to  be  in  trust, 
and  sufficiently  connect  the  trustee  with  the  subject-matter  of  the 
trust  (9). 

And  a  person  without  parting  with  the  legal  possession  of  property 
may,  by  a  similar  declaration  of  trust  in  favour  of  another,  convert 
himself  into  a  trustee  for  the  third  party  (A). 

In  addition  to  the  ordinary  mode  of  creating  trustees  in  the  trans- 
actions between  private  indiriduals,  it  may  be  observed,  that  trustees 


i: 


(c)  1  Cox,  1. 

Id)  2  M.  &  Cr.  684 ;  and  tee  SimbU  ▼. 
Sargout  2  Keen,  255}  S.  C.  3  M.  &  Cr. 
507 ;  8mUk  y.  AHmrtoU^  1  Ruaa.  266. 

(«)  Adimffiom  ▼.  Cbmi,  3  AUl.  145, 151; 
CnM  T.  CtmU,  1  M.  &  K.  511 ;  Kiipm  t. 
Kiifim,  id.  520,  532. 

(/)  3  Atk.  152. 


(y)  Smiik  y.  Attenoii,  I  Ruas.  266 ;  KU- 
pm  y.  Kilpm,  1  If.  &  K.  520;  SttMt 
y.  Smrfomt  3  M.  ft  Cr.  503  ;  M^i9m  y. 
Tnpmrt,  2  N.  C.  C.  67. 

(A)  Sxp.  Pf€,  18  Yea.  149  |  Meek  y. 
Kettiewtil,  1  Hare,  469 ;  Hm§ke9  y.  Stuibt, 
id.  478 ;  WkttitUg  y.  Fwrr,  1  Keen,  553. 
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are  frequently  appointed  by  special  acts  of  parliament,  for  the  parti*      Part  I. 

cular  or  general  purposes  directed  by  the  statute.     However,  trustees    chafteb  n. 

thus  specially  created,  do  not  materially  differ  in  their  ordinary  duties       Skct.  i. 

and  functions  from  other  trustees ;  and  they  are  equally  amenable  to 

the  jurisdiction  and  supervision  of  the  Court  of  Chancery  (t). 

By  the  statute  48  Oeo.  III.  c.  149,  a  declaration  of  trust  in  writing  Written  deda- 

miist  be  stamped,  in  order  to  be  admissible  as  evidence;  and  therefore  ™*i«n  of  trust 

DiQBt  be 
if  there  be  reason  to  suppose  that  the  original  instrument  was  un-  stampecL 

stamped,  the  court  will  not  receive  a  draft  copy  as  secondary  evidence 

of  its  existence  (A) . 

A  written  declaration  of  trust  by  the  trustee  constitutes  a  perfect  Such  a  deda- 

equitable  title  in  the  cestuU  que  trusts^  and  will  prevail  over  the  claim  ^^^^  ^ 

of  the  assignees  of  the  trustee,  if  he  subsequently  become  bankrupt,  in  cct/tn*  ^m 

although  the  trust  property  remain  in  his   name  and  under  his    '^ ' 

controul  (Q. 

Sect.  2. — What  direct  Fiduciary  Expressions  will  create  a  Trust. 

When  there  is  a  disposition  of  property  by  deed  or  other  formal  Question  as  to 
instrument,  operating  inter  vivosy  it  rarely  happens  that  any  question  ^^^  ^mJ^ 
can  arise,  whether  a  person  takes  beneficially,  or  as  a  trustee  for  nons  usuaUy 
others.  The  cases  on  this  point  have  usually  arisen  on  the  construction 
of  gifts  by  will ;  although,  in  deciding  upon  the  effect  of  an  executory 
and  informal  instrument,  not  of  a  testamentary  nature,  the  court  will 
adopt  the  same  principles  of  construction  as  have  been  established 
respecting  wills  (tn). 

Any  expressions  manifesting  an  intention  that  the  donee  of  property 
is  not  to  have  the  beneficial  enjoyment  of  the  whole,  or  some  part  of  it, 
will  be  binding  on  the  conscience  of  the  trustee,  and  will  in  equity 
effectually  exclude  any  daim  by  him  to  the  beneficial  interest  (n). 

For  this  purpose,  it  is  by  no  means  necessary  that  the  donee  should  The  term 
be  expressly   directed  to  hold  the  property  to  certain  "uses,"  or  ,|^2ilMtfyto 
^^in  trust,**^  or  as  "  trustee; "  although  such  terms,  having  a  defined  create  a  trustee, 
and  technical  meaning,  are  more  usually  as  well  as  more  properly 
employed.     It  is  one  of  the  fixed  rules  of  equitable  construction,  that 
there  is  no  magic  in  particular  words ;  and  any  expressions  that  show 
imequivocally  ike  intention  of  the  parties  to  create  a  trust,  will  have 
the  same  effect.     It  was  said  by  Lord  Eldon,  that  the  word  "trust,^^ 
not  bemgmade  use  of,  "is  a  circumstance  to  be  attended  to,  but  nothing 
more ;  and  if  the  whole  frame  of  the  will  creates  a  trust,  for  the  par- 

(0  See  Cotirili  ▼.  Hop^/oh,  2  Vem.  5 }      2  Y.  &  B.  369 ;  JervoUe  v.  D.  qfNorthum' 
Buehmum  y.  HamOtim,  5  Yes.  722.  berland,   1  J.  &  W.  574  ;  see  Stubbt  t. 


ik)  Htfe  y.  Clm-ke,  1  K.  C.  C.  534.  Sargou,  2  Keen,  255,  273  ;  ^.  C.  3  M.  &  Cr. 

(0  Pmitti  ▼.  Wright,  2  Hare,  120.  503 ;  Crqft  ▼.  Adam^  12  Sim.  639. 

(m)  Comdem  ^Uneoin  t.  D.  qf  Ntw-  (•)  See  Mwriet  ▼.  BUhcp  qf  Durham,  10 

tutu,  12  Yet.  227 ;  BlacMmm  t.  Sitibkif  Yes.  537. 
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Part  I. 

Div.  I. 

GtiApnui  11. 

StfCT.  2. 

Instances  of 
expressions 
which  will 
create  a  Inut. 


The 

mnsl^beiiiipv- 

ralive. 


But  wiU  be 
obligatory, 
notwithstand- 
ing a  discre- 
tionary power 
of  selection  or 
distribution. 


ticidar  pnrpoBe  o£  satisfying  which  the  estate  is  devised,  the  bar  is  the 
same^  thou^  the  word  ^  tnmt '  is  not  used  "  (o)« 

Thus,  where  a  gift  in  a  will  is  es^uressed  to  be  ^^far  the  benefit  ^  of 
others  (p) ;  or  to  be  at  the  disposal  of  the  donee  *^far"  hetaelf  *  and 
children  (q) ;  or  ^^  towards  her  support  and  her  family  ^  (r)  ;  or  *'  to 
enable  the  donee  to  provide  for  or  nuiintain  *'  his  children  {s) ;  or  ^^for 
the  express  purpose  of  enaUinp  him  to  present ""  to  certain  per8onB(0 ; 
or  where  the  testator  ^^  orders  and  directs  "  the  dcmee  to  take  care  oj 
and  provide  for  an  individual  (tc) ;  or  where  the  gift  is  expressed  to 
be  made  *^  to  the  end  "  or  ^^  to  the  intent "  that  the  donee  should  apply 
it  to  certain  purposes  (x).  In  all  these  cases  the  terms  emjAc^ed  have 
been  held  sufficient  to  fasten  a  trust  on  the  conscience  of  the  donee; 
and  it  would  be  possible  to  multiply  instances  of  a  similar  construetioii 
to  a  much  greater  length,  were  it  not  conceived  that  thoee  akeady 
adduced  have  abundantly  exemplified  the  doctrine  of  the  court  on  this 
point ;  showing  that  in  every  case  the  general  purpose  and  intention 
of  the  donor,  and  not  the  use  of  one  particular  term  or  another, 
will  decide  the  question,  whether  a  party  does  or  does  not  take  in  a 
fiduciary  character  (y)  -f*. 

In  all  cases,  however,  the  fiduciary  words  must  be  imperative  on  the 
donee ;  and  if  they  confer  a  mere  power  or  authority,  and  leave  it 
entirely  at  his  discretion  to  apply  or  not  to  apply  the  gift  to  the  desig- 
nated purpose,  no  trust  will  be  created  (z). 

But  if  a  trust  in  favour  of  certain  objects  be  once  created  ex  vi  ier- 
minorum^  a  discretionary  power  of  selection  or  distribution  in  the 
donee,  however  ample,  will  not  do  away  with  the  effect  of  the  trust 
previously  declared,  or  render  him  less  a  trustee  for  the  objects  of  that 
power  (a). 


8) 


[o)  Kimf  ▼.  DmUm,  1  Y.  &  B.  27S. 
0  Jubier  Y.Jmbbert  9  Sim.  503;  RaiJk§i 
V.  Ward,  1  Hare,  445 ;  Inderwiek  v.  In- 
dmwieif  S  Jiir.  53. 

(q)  Crockett  v.  Crockett,  I  Hare,  451. 

(r)  Woode  t.  Woode,  1  M.  &  Cr.  401. 

(e)  Brown  ▼.  CoMomajor,  4  Yes.  49S; 
BamUy  y.  Gilbert,  Jac.  354 ;  WethereU  v. 
WUion,  1  Keen,  80. 

(/)  StnUe  ▼.  Sargmh  2  Keen,  256  ;  and 
3  M.  &  Cr.  507. 

(«)  Broad  ▼.  Booan,  1  Bust.  511,  n. 

(jr)  J9iirrel/T.Bi(rre//,Amfal.  660;  iSaiAct 
V.  Ward,  1  Hare,  445. 


(y)  See  OUbori  t.  BmmH,  10  Sim.  371$ 
Thorp  T.  Owan,  2  Hare,  607 ;  KUvmgton 
T.  Oray,  10  Sim.  293. 

(z)  Morieo  v.  Biikapqflhttkmn,  10  Yes. 
536 ;  Ommaney  v.  Butcher,  T.  &  R.  270 ; 
Oibbe  V.  Brnmeer,  2  Y.  &  B.  297;  BaU  t. 
Vardy,  I  Yes.  jon.  270 ;  Thorp  v.  Omen,  2 
Hare,  607 ;  Bandall  ▼.  Hearle,  I  Anstr.  124. 
See  poet,  Sect.  3,  as  to  where  a  pmnr  inSi 
beatziut. 

(a)  BurreU  y.  BurreU,AjaM,  660;  Hock- 
ley ▼.  Maaihy,  I  Yea.  jon.  ISO;  ITaM  ▼« 
WaUmffgr,  2  R.  &M.  78;  vide/iotr,  Sect.  3. 


*.  It  is  immaterial  that  the  donee  in  trust  is  himself  entided  to  a  partial 
beneficial  interest,  as  one  of  the  objeets  of  the  teatator^s  faoimty.  Woods  v. 
Woods,  1  M.  &  Ct.  401 ;  Crockett  v.  Crockett,  1  Hare,  451. 

f  The  effect  of  dubious  fiduciary  expressions  in  creating  an  obligatoiy 
trust,  is  necessarily  considered  to  some  extent  in  the  two  foUowiog  seetions, 
to  which  the  reader  is  referred. 
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Where  a  gift  is  conch^ely  and  absolutely  inqwreaBed  with  the      Part  I* 
chaiaeter  of  a  trust,  the  trustee  wQl  net  in  any  event  be  entitled  to    qh^xu  il 
the  benefieial  ei^oymeni,  althoogh  the  pavticidar  object  of  the  donev^s      Ssct.  2. 
bonnfy  becomes  nnaUe  to  take  it;     **  Wherever,^^  said  Lord  Eldon,  ingenenda 
'^  there  is  a  pbin  declaration,  that  a  person,  to  whom  property  is  ffiven,  tnutee  takes  no 
IS  to  take  it  m  trust;  there,  though  the  trust  is  not  declared,  or  is  rest  on  the 
ineflbetually  dedared,  or  becomes  incapable  of  taking  e£fect,  the  pavty  ^^^  ^  ^^^ 
takmg  will  be  a  ■  trustee, — if  not  far  those  who  were  to  tahe  by  the 
uuirumenif  for  those  who  tahe  under  the  disposition  of  the  law  (6)." 

As  a  general  rule,  therefore,  if  the  particular  purpose  declared  does  But  a  resulting 
not  extend  to  exhaust  the  entire  beneficial  interest,  or  for  any  reason  ^]^^  ?"^ 
cannot  be  carried  into  execution,  the  donee  will  hold  the  interest  thus  or  next  of  kin 
und]iq>06ed  of  as  trustee  by  resulting  trust  for  the  heir  or  next  of  kin  ^^  ^^^  ^^°^^' 
of  the  donor.     This  rule,  howev^,  and  its  exceptions,  wUl  be  reserved 
more  conyeniently  for  discussion  in  a  future  chapter  (c)« 

According  to  the  general  principles  of  construction,  the  court  will  Fiduciary 
atways  strive  to  give  effect  to  every  part  of  an  instrument.   Therefore,  ^JJJJed  br 
where  a  bequest  to  a  person  is  couched  in  such  terms,  as  would,  if  words,  gi^g 

the  tnislM  the 


en- 


uncontrouled,  undoubtedly  convert  him  into  a  trustee,  but  expressions  i)eBeAoial 
are  added,  indicating  an  intention  to  give  him  the  beneficial  enjoyment,  joyment. 
— ^as,  for  instance,  where  it  is  given  him  '^  for  his  own  use  and  benefit ;" 
the  court  vrill  endeavour,  if  possible,  to  give  effect  to  those  additional 
words,  and  will  decree  the  donee  to  take  absolutely  and  not  as 
trustee  (cQ. 

Sect.  3. — Where  a  Power  will  create  a  Trust. 

In  the  abstract,  the  distinction  between  a  power  and  a  trust  is  suffi-  Distinction 
dently  marked  and  obvious.     "  Powers,''  as  Lord  C.  J.  Wilmot  has  J^^J  a 
said,  "are  never  imperative  ;  they  leave  the  act  to  be  done  at  the  will  trust. 
of  the  party  to  whom  they  are  given.      Trusts  are  always  imperative, 
and  are  obligatory  upon  the  conscience  of  the  party  intrusted  (e)."   In 
practice,  however,  it  frequently  happens  that  a  power  and  a  trust  are 
so  intimately  blended,  either  by  the  express  terms  or  by  necessary  con- 
struction, that  it  becomes  a  question  of  great  nicety  to  determine, 
whether  the  direction  is  or  is  not  imperative  on  the  conscience  of  the 
donee,  so  as  to  amount  to  a  trust. 

Lord  Eldon,  in  his  judgment  in  the  case  of  Brown  v.  HiggSj  after  A  power  in  the 
clearly  stating  and  supporting  the  distinction  between  a  power  and  a  ^^^ 
trust,  adds,  "  there  is  not  only  a  mere  trust  and  a  mere  power,  but 

{b)  Morice  ▼.  Biskop  qf  Dwrkam,  10  319 ;  and  see  Meredith  v.  Heneage,  1  Sim. 

Ves.  537.  555. 

(c)  Pete,  DIv.  II.,  Ch.  I.,  Sect,  3.  (t)  Whn.  23 ;  Brown  t.  Hiffge,  8  V«. 

(d)  iMwIm  r.  SHaw,  I  LI.  6c  Gon\.  UA ;  570;   2   Sugd.  Pow.   173,  6th  ed. ;   see 
Wood  ▼.  Our,  1  Keen,  317  ;  and  2  M.  &  Godolphin  v.  Godolphinj  1  Yes.  21. 

Cr.  684 ;  Bardiweii  ▼.  Bardiwellf  9  Sim. 
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Part  I.  there  is  also  known  to  the  court  a  power,  which  the  party,  to  whom  it 
Chaptiii  II.  ^  ff^^^i  ^  entrusted  and  required  to  execute.^  And  his  lordship 
s»cT.  3.  afterwards  states  the  principle  of  the  cases  to  be,  ^^  that  if  the  power 
is  a  power,  which  it  is  the  duty  of  the  party  to  execute,  made  his  duty 
by  the  requisition  of  the  will,  put  upon  him  as  such  by  the  testator, 
who  has  given  him  an  interest  extensive  enough  to  enable  him  to 
discharge  it,  he  is  a  trustee  for  the  exercise  of  the  power,  and  not  as 
having  a  discretion,  whether  he  wiU  exercise  it  or  not ;  and  the  court 
adopts  the  principle  as  to  trusts,  and  will  not  permit  his  negligence, 
accident^  or  other  circumstances,  to  disappoint  the  interests  of  those, 
for  whose  benefit  he  is  called  upon  to  execute  it  (/)." 

In  this,  as  in  most  other  similar  cases,  the  difficulty  is,  to  apply  the 

general  rule  to  the  particular  case.     When  it  is  laid  down,  that  it 

must  be  the  duty  of  the  donee  of  the  power  to  exercise  it,  the  doubt 

still  remains,  as  to  what  will  create  such  a  duty,  independently  of  any 

Whether  a        imperative  directions  in  the  will.     On  this  point  it  may  be  observed, 

hdda^nt  in    ^^^  ^®  question,  whether  a  power  is  simply  such,  or  one  in  the  natuie 

fvrom  of  of  a  trust,  has  hitherto  arisen  almost  invariably  on  powers  in  favour  of 

blood ?QiMrff/  children  or  relations;  and  it  might  be  a  question,  admitting  of  very 

grave  argument,  whether  the  construction,  that  has  been  adopted  in 
those  cases,  would  be  extended  to  strangers  (g). 
Diitinctioii,  In  examining  the  doctrine,  as  laid  down  above  by  Lord  Eldon,  as 

donee  of  the  ^^^  ^  ^^®  decided  cases  on  this  subject,  there  appears  to  be  a  material 
power  takes  an  distinction  between  those  cases  where  the  absolute  interest  is  given  to 
and  where  only  the  donee  of  the  power,  and  where  consequently  the  exercise  of  the 
fidS^^*tMSr  P^^®'  ^^*^  ^^^  efiect  only  out  of  that  interest,  and  where  the  person 
or  no  interett.    by  whom  the  power  is  to  be  exercised,  takes  only  a  previous  estate  far 

lifsy  to  which  the  power  is  only  collateral  (A). 

In  the  former  case  the  donee  of  the  power  himself  would  be  entitled 
beneficially  upon  his  refusal  or  omission  to  exercise  it ;  and  the  inten- 
tion or  wish  of  the  testator  to  qualify  the  gift  to  him  would  thus  be 
disappointed.  Consequently,  in  such  cases,  the  court  has  always 
endeavoured  to  give  eflbct  to  the  apparent  intentions  of  the  testator  by 
treating  the  donee  as  a  trustee  for  the  objects  of  the  power  ({)• 

But  where  the  execution  of  the  power  is  not  to  take  effect  out  of  the 
interest  of  the  person  by  whom  it  is  to  be  exercised, — as  where  it  is 
given  to  a  tenant  for  life  to  be  exercised  after  the  determination  of  his 
life  estat-e ;  or  ci  fortiori  where  the  party,  to  whom  it  is  given,  takes 
no  beneficial  interest^  the  same  argument  on  behalf  of  the  objects  of 
the  power  does  not  hold  good,  and  the  decisions  in  favour  of  their 


(f)  Br^wn  y.  Biggi,  8  Vet.  570,  4,  396. 


j)  /onM   T.  Chmgk,  2  Yes.  367  ;  see  (i)  Harding  ▼.  Olgrn^  1  Atk.  468  ;  Brown 

BuU  T.  Vardg,  1  Vet.  jun.  270 ;  2  Sngd.  ▼.  Higpt,  4  Yes.  jnn.  708 ;    8.  C.  S  Vet. 

Pow.  175,  6th  ed.  561 ;  Farbei  ▼.  Bmil^  3  Mer.  437  ;  Birek  t. 

(A)  See  Oroulme  ▼.  CYonling,  2  Cox.  fr«<2e,  3  Y.  &  B.  198. 
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taking,  in  default  of  the  exercise  of  the  power,  are  not  so  uniform.      Part  I. 
Indeed  where  they  have  been  held  to  be  entitled,  in  default  of  appoint-    cJ^^^'ij, 
ment,  the  decision  has  proceeded,  not  on  the  ground  that  the  power       Sbct.  3. 
was  in  the  nature  of  a  trust  in  their  favour,  but  that  the  bequest 
operated  as  a  direct  gift  to  the  objects  in  default  of  the  exercise  of  the 
power  (A). 

In  JBuU  V.  Vardy  (Q,  a  testator,  without  giving  his  wife  any  interest  lurtances  of 
in  his  general  estate,  empowered  her  to  give  away  at  her  death  1,000/.,  ^^^^^ 
100/.  of  it  to  A.^  and  100/.  to  B. ;  the  rest  to  be  disposed  of  by  her  trust. 
will.     The  wife  died  without  having  made  any  disposition  of  the  1,000/., 
or  any  part  of  it.     On  a  suit  by  A.  against  the  wife's  executor,  claim- 
ing the  100/.,  the  Court  of  Exchequer  held,  that  this  was  no  absolute 
legacy,  but  a  naked  power  in  the  wife,  and  dismissed  the  bill. 

In  the  Dtihe  of  Marlborough  v.  Godolphin  (m),  a  gift  by  a  testator 
of  30,000/.  to  his  wife /or  life^  and  after  her  decease,  to  be  divided  and 
distributed  to  and  amongst  such  of  his  children,  and  in  such  manner 
and  proportion,  as  she  should  appoint,  was  held  by  Lord  Hardwicke  to 
be  a  mere  power,  and  not  a  trust  for  the  children  in  default  of  appoint- 
ment. His  lordship  appears  to  have  drawn  a  distinction  between  a 
gift  *^  amongst  my  children  as  A.  should  appoint,"  which  he  considered 
a  trust,  and  a  gift  ^^  amongst  euch  of  my  children,  &c./'  which  he  held 
to  be  a  mere  power  (n). 

In  Crossling  v.  Crossling  (o),  there  was  a  devise  of  real  estate  to  the 
^efor  life^  with  a  direction  that  "she  should  dispose  of  the  same 
amongst  testator's  children  by  her  at  her  decease  as  she  should  think 
proper.^  The  wife  did  not  exercise  this  power;  and  the  Court  of 
Exchequer  refused  to  restrain  the  heir  from  proceeding  with  an  eject- 
ment against  the  children,  holding  that  this  devise  did  not  create  a  trust 
for  them,  but  vras  a  mere  power  in  the  wife,  which  she  never  executed. 

In  the  case  of  Brawn  v.  Higgi{p)^  already  mentioned,  an  estate 
was  devised  to  one  of  the  sons  of  8,  B.^  as  the  father  should  direct  by 
a  conveyance  in  his  lifetime  or  by  his  will ;  and  though  the  point  did 
not  call  for  decision.  Lord  Alvanley  seemed  to  think  this  a  mere 
power:  an  opinion  which  is  supported  by  the  concurrence  of  Sir 
E.  Sngden  (q). 

However,  at  the  present  day,  the  courts  will  endeavour,  if  possible,  Qoxxi  endea- 
to  construe  a  bequest  of  this  description  into  a  gift  by  implication  to  ^??"  ^  '"^  * 
the  objects  of  the  power,  in  default  of  its  being  exercised :  and  if  the  cation  to  the 
cases  of  Duhe  of  Marlborough  v.  Godolphin^  or  Crossling  v.  Crossling^  objecta  of  the 

pOWCJTi  in  QC' 

fault  of  ap- 

Qc)  Bidl  T.  Var^f  1  Ves.  jon.  271 ;   2  seems  that  this  distinction  can  no  longer  be  pointment. 

Sugd.  Pow.  177;  and  see  Cox9  v.  Bastetf  supported,  vide /wt/. 

3  Ves.  155, 164.  (o)  2  Cox,  396. 

(0  1  Yes.  jno.  270.  Ip)  4  Yes.  jun.  708. 

(m)  2  Yea.  61  s  5  Yes.  jnn.  506.  {q)  2  Sugd.  Pow.  180,  6th  ed. 

(a)  See  2  Sngd.  Pow.  178.    Howerer,  it 
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Part  I.  ^^^j^  again  to  occur,  there  is  little  doid)t  but  that  the  children  wooid 
Cbavtbr  II.  ^  h^l<l  to  take  under  the  terms  of  the  bequeet,  although  the  power 
^"^'  ^'  were  not  exercised  in  their  favour  (r).  Thus  where  the  tenant  for 
life  is  desired  at  his  death  *'  to  give  it  amongst  hU  children  as  he 
should  think  fit  ^  {s)  ;  or  where  the  residue,  at  the  death  of  the  teniiit 
for  life,  *'  is  to  be  disposed  of  amongst  her  children  as  she  should  think 
proper^  {t) ;  or  where  there  is  a  gift,  after  the  death  of  testator's  wife, 
to  such  of  his  grandchildren  as  she  should  appoint  (tt)  (and  many  other 
instances  of  the  same  nature  might  be  given) ;  the  power  has  been 
held  to  extend  only  to  the  selection  from,  or  distribution  amongst,  the 
class  of  objects ;  and  in  default  of  the  exercise  of  that  power  they  will 
be  all  equally  entitled  (x). 

The  case  of  ^rotrn  v.  Pocock{y\  before  Sir  L.  Shadwell,  V.  C,  is 
a  remarkable  instance  of  the  disposition  of  the  courts  to  adc^t  this 
construction  in  favour  of  the  objects  of  a  power.  There  a  testatrix 
directed  a  sum  of  8,000/.,  three  per  cents.,  to  be  set  apart»  and  the 
dividends  paid  weekly  to  A,  and  B.  during  their  lives;  and  by  a 
codicil  she  gave  i^A.the  power  of  leaving  a  moiety  of  that  fund  to 
and  for  the  benefit  of  his  wife  and  children,  in  such  manner  as  he 
should  by  will  duly  executed  give  and  bequeath  the  same.  JL.  died, 
having  made  an  invalid  appointment  of  the  fund ;  and  the  Vice- 
Chancellor  decided  that  it  was  clear  that  the  testatrix  mtended  the 
wife  and  children  to  take,  and  therefore  that  there  was  a  gift  to  them 
by  implication  subject  to  the  power.  In  the  very  recent  case  of  Crofi 
V.  Adam  (0),  a  widow  upon  her  second  marriage  settled  a  fund  in 
trust  for  her  own  separate  use  for  life^  and  declared  that  sid>ject 
thereto  the  fund  should,  as  and  when  she  should  think  fit  or  be  admsed, 
be  settled  in  trust  for  the  benefit  of  A.  her  daughter  by  her  first 
marriage,  and  her  daughter's  intended  husband  and  her  children,  in 
such  manner  and  for  such  rights  and  interests  as  shoidd  be  agreed 
upon  either  previous  to  or  after  the  marriage  of  A.  with  her  oonsmit: 
and  that  she  (the  widow)  should  be  at  free  liberty  and  have  full  power 
and  authority  to  settle  the  fund  or  any  part  of  it  in  trust  for  the 
immediate  benefit  of  her  daughter  and  her  children;  but  if  the 
daughter  should  not  be  married  in  her  mother's  lifetime,  then  that  the 
fund  should  be  in  trust  for  the  dau^ter's  benefit  and  a  vested  interest 
in  her  at  21,  with  a  trust  over  on  tiie  death  of  the  daughter  without 
marrying  in  the  mother's  lifetime.    It  was  held  by  the  Yioe-CSianoellor 

(r)  See   Lord   Eldon's   observAtions  in  Jon  ▼.  Andrew,  1  Yes.  57;   Hbekley  t. 

Brown  y.  Hiffgt,  8  Yes.  576  ;  iride  et  2  Mar$by,   1  Yes.  jon.  143 ;  Longwtoore  t. 

Sagd.  Pow.  179,  180.  Brown,  7  Yet.  124  ;  FmoUr  t.  &mier,  2 

(«)  Mann  v.  Limbury,2  Sagd*  Pow.  181.  T.  &  J.  506 ;  TFaUh  y.  Wdimgtr,  2  R.  & 

It)  Kemp  v.  Kemp,  5  Yes.  849.  M.  78 ;  Kennedy  t.  Kinffeton,  2  J.  &  W. 

(«)  Wiite  Y,  BoddingUm,  3  Bro.  C.  C.  431. 

95.  (jf)  6  Sim.  957. 

(«)  Detoy  ▼.  Hooper^  2  Yern.  665 ;  Modi-  (jr)  Croft  ▼.  Adam,  12  Sim.  639. 


A  POWER  IN  THE  NATQBB  OF   A   XStnaX* 


81 


of  England,  that  this  was  not  a  power,  but  a  trust  for  the  daughter      Part  I. 
and  her  husband  and  children,  although  the  motiier,  if  she  thought    chaiotr'ii 
fit,  might  modify  the  interests  of  the  cestui  que  trusts  (z).  Sect.  3. 

Where  there  is  an  express  limitation  over  in  default  of  the  power  Such  an  impii. 
being  exercised,  that  of  course  will  exclude  the  implication  of  any  gift  ^*ion^cluded 
arising  from  the  terms  of  the  power  itself  (a). 


over 
in  default  of 


There  has  been  already  occasion  to  observe,  that  where  a  gift  is  ^^^  ^^  *^® 

ODce  dearly  impressed  with  the  character  of  a  trust,  a  discretionary  Existence  of  a 

power,  however  ample,  of  controuling  its  application,  will  not  alter  that  discretionary 

efaaiBcter  (b).    And  it  is  immaterial,  whether  the  trustee  in  such  cation  in  the 


takes  a  braeficial  interest  jointly  with  the  objects  of   the  i^f^J^^^*^* 
power  (c);   or  whether  the  power  be  merely  a  collateral  <Hie,  eitiier  gencyofthe 
from  ihe  trustee  taking  no  beneficial  interest  in  the  trust  estate  (cI),  ^^'^' 
or  from  its  attaching  only  after  the  determination  of  the  life  estate 
given  to  hhn(c). 

The  circmnstance  that  the  discretionary  power  goes  to  the  selection  Norwilla  simi- 
from  amongst  a  class  of  objects,  as  well  as  the  distribution  or  apportion-  JSectionfioin 
ment  of  their  interests,  will  not  afifect  the  stringency  of  the  trust ;  for  amongst  the 
it  seems  that  the  distinction  taken  by  Lord  Hardwicke,  in  the  Duke  ^  ^ 
of  Marlborough  v.  Godolphin  (/),  cannot  now  be  supported  {g). 

And  though  the  power  of  selection  extends  to  one  class  of  persons, 
or  another i  in  the  alternative,  it  has  been  held  that  the  trust  will  be 
equally  binding  on  the  donee  (A). 

In  all  these  cases,  if  the  discretionary  power  be  not  exercised,  the  if  discretion 
whole  of  the  objects  who  were  within  the  power,  will  in  general  take  object  tSc^' 
equally,  and  no  one  else  can  be  entitled  (i).  equaUy. 

In  some  of  the  earlier  cases  the  court  has  assumed  the  right  of  The  eoort 
exercising  a  discretionary  power  of  selection  or  application  given  to  ^dhCT^OTw 
trustees  (A).     This  jurisdiction,  however,  is  now  disclaimed;  and  the  power  given  to 
court  will  not  only  abstain  from  exercising  such  a  power  itself,  but  will 
even  refuse  to  interfere  with  or  to  controul  the  trustee  in  the  exercise 
of  his  discretion,  tmless  improper  conduct  be  shown  (Z) ;  and  even  in 


(;r)  Crf^  t.  Adam,  12  Sim.  639. 

(c)  Priiekard  t.  Jmrnekant,  Amhl.  126 ; 
S.  C,  5  Yes.  596,  n. ;  2  Sugd.  Pow.  183. 

(i)  ^ti/tf,  Sect.  2. 

(e)  JBurreiiy.  Afrrv//,  AmbL  660;  Raiket 
Y.  Wmtd,  1  Hare,  445 ;  Hoekley  v.  Maw- 
hey,  1  Ves«  jnn.  143 ;  Hardrng  v.  Glyn,  1 
Atk.  469 ;  Brotm  ▼.  Hifffff,  4  Yes.  708 ; 
^bf«ft  ▼.  BaU,  S  Mer.  437. 

{d)  JUade  y.  lUade,  5  Yes.  744. 

(e)  K€am§dy  t.  Kim^tUm,  2  J.  &  W.  431 ; 
Mm'fmm  ▼.  filwtwm,  1  Tannt.  289 ;  WaUh 
T.  fPWlMfcr,  2  IL  ft  M.  78  I  Catterton  t. 
SntkerUutd,  9  Yea.  445 ;  Kemp  v.  Ktmpf  5 
Yea.  849. 

(/)  2  Vet.  61. 

is)  Hardmg  t.  QI^  1  Atk.  469  %Wm9 
▼.  Boddimgton,  3  Bro.  C.  C.  95 ;  2  Sugd. 


Pow.  480 ;  Brown  v.  Higgs,  4  Yes.  708 ; 
and  8  Yes.  561 ;  Cruwys  ▼.  Colman,  9  Yes. 
319  ;  Birch  y.  Wade,  3  Y.  &  B.  198. 

(h)  Brown  y.  Higge,  4  Yes.  708  ;  5  Yes. 
495  ;  and  8  Yes.  561 ;  Langmore  y.  Broom, 
7  Yes.  124 ;  Jones  y.  Torin,  6  Sim.  255 ; 
see  PrevoMt  v.  Garte,  2  Mad.  458. 

(t)  Kennedy  y.  Kingston,  2  J.  &  W.  431 ; 
WaUh  Y.  Wailingtr,  2  R.  &  M;  78 ;  Kemp 
Y.  Kemp,  5  Yes.  849. 

{i)  Wturbwrton  y.  Warhwrianf  2  Yem. 
420 ;  Longmore  y.  JSroom,  7  Yes.  124 ;  2 
Sugd.  Pow.  190;  Wareham  y.  Brown,  2 
Yem.  153 ;  Lewie  y.  LewU,  1  Cox,  162. 

(/)  Alexander  y.  Alexander,  2  Yes.  640 ; 
Kemp  Y.  Kemp^  5  Yes.  849.  See  Wood  y. 
RichardiontA  BeaY.  174  ;  Pratt  v.'Chnreh, 
id.  177,  n. 
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Part  I.      that  case  the  improper  appointment  will  merely  be  set  aside,  and  the 
C^pnii'  II.   ^^^^  ^^^  ^  devolve,  as  if  the  power  had  not  been  exercised  (m). 

Sbct.  4. 


Three  requisites 
Ibrnisiiiga 
tmst  on  words 
of  rscoflnneii* 
dation. 


1st  Words 

sufficiently 

imperatiTe. 


Sbct.  4. — Where  Wards  of  Recommendation^  ^c,  will 

create  a  Trust, 

It  frequently  happens,  that  an  absolute  gift  of  property  is  made  to 
a  person  by  will,  accompanied  by  expressions,  indicating  a  wish  on  the 
part  of  the  testator,  that  certain  other  parties  should  participate  in  the 
beneficial  enjoyment.  The  strong  disposition  of  the  courts  to  give 
efiect  to  the  intentions  of  testators  has  given  rise  to  a  species  of  trusts 
founded  on  expressions  of  this  nature,  and  difiexing  in  some  respects 
from  absolute  trusts*  These  recommendatory  trusts  will  be  enforced 
in  favour  of  the  particular  objects  or  purposes  thus  designated, 
although  they  will  be  insufficient  to  impress  the  gift  with  the  character 
of  a  trust  generally  ;  and  if  the  particular  object  or  purpose  designated, 
cannot  take  or  fail,  the  first  taker  will  be  entitled  to  the  benefit  of  the 
failure,  and  will  hold  absolutely  dischaiged  from  any  trust. 

It  has  been  established,  by  a  series  of  cases,  that  where  a  bequest 
is  accompanied  by  words  expressing  a  command,  recommendation, 
entreaty,  wish,  or  hope,  on  the  part  of  the  testator,  that  the  donee  will 
dispose  of  the  property  in  favour  of  another,  a  trust  will  be  created  :^ 
Ist,  If  the  words  on  the  whole  are  sufficiently  imperative ;  2nd,  If  the 
subject  be  sufficiently  certain ;  and  3rd,  If  the  object  be  also  sufficiently 
certain  (n). 

I.  With  regard  to  the  nature  of  the  recommendatory  expressions, — 
no  particular  words  are  necessary.  It  has  been  said  by  Lord  Redesdale, 
that  it  is  sufficient  for  a  testator  to  express  a  desire  as  to  the  dis- 
position of  the  property ;  and  the  desire  so  expressed  amounts  to  a 
command  (o). 

Thus  the  words  "  desire  "  (p),  "  will  and  desire  "  (y),  "  request "  (r), 
"wish  and  request^  («),  "entreat"  (0»  "recommend"  (m),  "hope"  (a?), 
"  in  the  fullest  confidence  ^  (y),  "  not  doubting  "  (z),  '*  trusting  and 


(m)  5  Ves.  849. 

(»)  MuHm  ▼.  lOneigktley,  2  Yes.  jun. 
335  ;  Ptna  ▼.  Om^/os,  8  Yes.  380  ;  Wrigki 
▼.  Atkuu,  T.  &  R.  157  ;  Knigkt  t.  Knigki, 
3  Beav.  172. 

(o)  Cmy  Y.  Cory,  2  Sch.  &  Lef.  189. 

(p)  Mogifridg€  ▼.  TkaekwU^  7  Yes.  36  ; 
Afofon  T.  Umbury,  dted  in  Vemom  ▼.  Fer- 
wm,  Ambl.  4  ;  Harding  ▼.  Gfyn,  1  Atk. 
468 ;  Ottwyt  ▼.  Cobnan^  9  Yes.  319  ;  Ligge 
T.  Atgiil,  T.  &  R.  265»  n. 

(9)  BaUi  ▼.  England,  2  Yen.  466 ;  Birdk 
▼.  Wadi,  3  Y.  &  B.  198 ;  Forhu  v.  BaU, 
3  Mer.  437. 

(r)  Nawlan  ▼.  NeUigan,  1  Bro.  C.  G. 
489 ;  Pienom  t.  Oamat,  2  Bro.  C.  C.  38 ; 
Ead€  T.  Sadi,  5  Mad.  118. 


(«)  Fbieg  ▼.  Parrg,  5  Sim.  138 ;  8.  C, 
2  M.  ft  K.  138. 

(0  Praooit  T.  C3ark€,  2  Mad.  458 ;  Ttg- 
lor  T.  Oeorge,  2  Y.  ft  B.  378. 

(«)  Maiim  y.  Kmmgkiiag,  2  Yes.  jun. 
333 ;  TibHUM  y.  JUHiig,  19  Yes.  656 ; 
Horwood  Y.  Wui,  1  Sim.  ft  St.  387 ;  Ford 
Y.  FomUr,  3  BesY.  146 ;  OYerruling  Cimi^i 
Y.  Cuni^e,  Amb.  686. 

(dr)  Hariand  y.  Drigg,  1  Bro.  C.  C.  144. 

(y)  Wrigki  y.  AtJthu,  1  Y.  ft  B.  313 ; 
S.  C.  T.  ft  R.  143;  Podmort  y.  Gunnhiff 
7  Sim.  644. 

{s)  Maaeg  y.  Sherman^  Ambl.  520; 
Portont  Y.  Baker,  18  Yes.  476 ;  Taglor  v. 
Otorge,  2  Y.  ft  B.  378. 
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wholly  confiding  "  (a),  have  been  considered  sufficient  to  raise  a  trust.      Part  I. 
where  the  two  other  requisites,  viz.^  certainty  of  the  objecti  and  the    chaptbr  II. 
subject  are  also  complied  with.  Sbct.  4. 

Where  however  the  expressions  used,  either  in  themselves  or  a  mere  power 
when  coupled  with  the  context,  are  such  as  confer  only  a  power  of  ^^  imperative. 
diqK>8ition  on  the  donee,  and  the  application  or  non-application  of  the 
property  to  the  purpose  designated  is  left  entirely  at  his  discretion, 
no  trust  will  be  created.  Thus  where  a  testator  ^^ empowered'*  his 
wife  to  give  away  at  her  death  certain  sums  to  parties  named  in 
his  will,  and  the  wife  died  without  making  any  appointment :  it  was 
decided  by  Lord  Chief  Baron  Eyre,  that  no  trust  was  created  in 
favour  of  those  parties,  it  being  a  mere  naked  authority  in  the  tes- 
tator's wife  (J). 

And  if  the  testator  himself  declare,  that  the  words  of  recommenda-  Or  if  testator 
tion  are  not  to  be  considered  as  words  of  injunction,  it  is  clear  that  ^^  t)M*Sc 
thev  will  not  create  an  obligatory  trust  against  the  donee.      Thus  in  a  request  is  not 
very  recent  case  a  testator,  after  giving  his  daughter  an  absolute  ^^^    mp«™- 
power  of  appointment  by  will  over  certain  property,  '^  recommended^ 
though  he  did  not  absolutely  et^oin^  his  said  daughter  to  distribute  the 
same  at  her  decease  amongst  her  daughters  in  equal  shares."     And  it 
was  held  by  Sir  K.  Bruce,  V.  C,  on  the  principle  above  stated,  that 
these  words  were  merely  precatory,  and  created  no  trust  (c).    In  the 
same  case  a  question  was  raised  whether  the  words,  *^  /  most  earnestly 
wish^  that  my  said  sons  may  give  or  settle  their  respective  shares  on 
their  respective  daughters  in  preference  to  their  sons" — created  a 
trust  for  the  daughters :  but  the  Vice-chancellor  declined  to  express 
an  opinion  on  this  point,  which  it  became  unnecessary  to  decide  (ef). 

In  modem  times  a  strong  disposition  has  been  indicated  on  the  Modem  doc- 
part  of  the  judges  not  to  extend  the  doctrine  of  raising  a  trust  upon  J^Snafcra- 
words  of  recommendation,  &c.,  &c.,  but  as  far  as  the  authorities  will  struing  words 
allow,  to  give  the  words  their  natural  and  ordinary  effect ;  unless  it  be  ^^^qq  ^^  -^^^ 
clear,  that  they  are  intended  to  be  used  in  a  peremptory  sense.      It  '•tive. 
has  been  remarked  by  a  learned  judge,  (Sir  A.  Hart,)  that  'Hhe  first 
case,  that  construed  words  of  recommendation  into  a  command,  made 
a  will  for  the  testator ;  for  every  one  knows  the  distinction  between 
them.     The  current  of  decisions  of  late  years  has  been  against  con- 
verting the  legatee  into  a  trustee  ^^  («). 

In  the  case  of  Sale  v.  Moore  (/)»  a  testator  gave  his  residue  to  his  Instanoea 
wife,  **  recommending  to  her  and  not  doubting  that  she  would  consider  pr^ion8*havc' 

been  held  not 

(a)  Wood  T.  C9X,  1  Keen,  317;  S.  C.  590.                                                               to  create  a 

2  M.  &  Cr.  684  ;  GHffitht  ▼.  Evfm$,  5  Bear.  (d)  2  N.  G.  C.  592.                                    trust 

241.  (ff)  Sale  v.  Moore,  1  Sim.  540 ;  vid.  et 

{h)  BuU  T.  Vardy,  1  Yes.  jun.  270  ;  and  Meredith  v.  Heneage,  1  Sim.  551 ;  Wrighi 

•ce  XmdaU  ▼.  ffearie,  1  Anst.  124 ;  and  t.  Atkin9,l\.  &  B.  315;  Ex  parte  Payne, 

amie.  Sect.  3 ;  Cose  t.  Bauet,  3  Yes.  157.  2  Y.  &  Coll.  636. 

(c)  romtff  ▼.  Mmrtim,  2  N.  C.  C.  582,  (/}  SaU  ▼.  Moore,  1  Sim.  534. 

D 


3» 


QMCATION  OF  «D8Ti   BT  PmtDATOiRY  WOBM. 


Pakt  I. 

DiT.  I. 

CBAPna  II. 

Sbot.  4. 


nisiBg^  ML  tnttf 
contfovilod  by 
the  genenl  in- 
tmUon  to  Obt 
oontniy. 


near  relaiionfly  m  he  would  have  done,  if  he  had  survived  her.*'  Sir 
A.  Hart,  V.  C,  considered  those  ezpreesions  too  loose  to  raise  a  trast 
for  the  testator  s  next  of  kin,  and  decided  that  the  wife  took  the  residue 
absolutely  (e).  And  in  another  case,  vdbere  a  testator  made  a  residuary 
gift  to  his  brother  Arthur,  ^  to  enable  him  to  assist  auch  of  the  children 
of  his  brother  Francis,  as  Arthur  might  find  deserving  of  ^Ksounge- 
ment."  Sir  L.  Shadwell,  V.  C,  determined,  that  no  trust  was  orealed 
in  favour  of  the  childrwi  of  Prancis  (/).  In  Lechmere  v.  Lca}ie(g\  a 
testatrix,  having  given  the  bulk  of  her  property  to  h^  two  eldest 
daughters,  added  a  codicil,  which  concluded  thus,  *^  If  th^  die  sin^ 
tfcovne  they  will  leave  wkai  l&ey  have  amongst  their  brothers  sod 
sisters,  of  their  children;*'  and  it  was  held  by  Sir  J«  Leach,  M.  R., 
that  those  words  expressed  the  expectation  of  the  testatrix,  but  wsre 
not  intended  to  create  an  obligation  upon  the  two  eldest  daughters  (g). 
And  in  Pcpe  v.  Pope  (A),  it  was  detenmned  by  Sir  L.  Shadwell,  V.  C, 
that  a  gift  by  a  testator  of  the  capital  of  his  business  to  his  wife, 
**  trusting  that  she  wUl  act  justly  and  properly  to  and  by  all  our 
children,^  was  a  gaatanl  expression  of  a  wish,  and  did  not  create  a 
trust  (A).  The  whole  of  the  authorities  on  this  point  have  been  reviewed, 
and  the  principle  of  the  cases  considered  by  Lord  Langdale,  M.  R.,  in 
his  masterly  judgment  in  the  recent  case  of  Knight  v.  Knight  (i). 
In  that  case,  after  making  an  absolute  gift  of  real  uid  personal  estate, 
the  testator  added,  ^'  I  trust  to  the  justice  of  my  successors,  in  conti- 
nuing the  estates  in  the  male  succession  according  to  tiie  will  of  the 
founder  of  the  family;"  and  Lord  Langdale  considered  that  those 
words  were  not  sufficiently  imperative,  to  create  a  trust  in  &voor  of 
the  male  line  (£)• 

The  efiect  of  expressions  of  this  nature*  in  creating  a  trust,  depends 
entirely  on  the  supposed  intention  of  the  donor,  to  be  gathered  from 
the  whole  tenor  of  the  instrument  (A) ;  therefore  words,  which  when 
taken  by  themsdves  would  clearly  create  a  trust,  have  frequently  be^ 
oontrouled  in  tiieir  (^ration  when  they  are  annexed  to  expressions, 
purporting  to  give  the  ahsolute  enjojrment  and  disposal  of  the  property 
in  question  to  the  donee  (Q.  Thus  the  words  ^^frte  and  unfettered^* 
accompanying  the  strongest  expressions  of  request^  have  been  held  to 
prevent  the  words  of  request  from  being  imperative  («).  And  where 
agift  in  one  case  was  expressed  to  be  *^^eU  tie  sole  amd  entire  ditpeeal*' 
of  the  testator's  vnfe  (a) ;  and  in  another  case  was  made  to  a  testa- 
tor's son,  ^^his  heifB,  executors,  administrators  and  mmgim,  to  and  for 


(«)  8aU  ▼.  Moore,  1  Sim.  534. 
(/)  Bemoom  ▼.  WkUimm,  5  Sim.  22. 
(f  )  LoekmoM  v.  Xme,  2  M.  4t  K.  197. 
(A)  Pvpo  ▼.  P^po,  10  Sim.  5. 

t)  Kmiekt  ▼.  A^A/,  3  Beav.  14S,  17S. 

k)  M999iaom  v.  Moort,  2  ¥«.>».  €33. 


I 


Xmekt  ▼.  Sm^,  3  Beay.  174  ;  Wood 
T.  Objr,  2  M.  &  Cr.  684 ;  yid.  et  Bimtd  t. 
Bltmd,  9  Mod.  478 ;  S.  C.  2  Cox,  349. 

(m)  Merodith  ▼.  Htmeeee^  I  Sim.  542, 
&55 :  Kmgkt  ▼.  Kmfkt,  3  Beav.  174. 

(m)  J7<y  V.  Itefcr,  6  Sim.  568. 
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hk  and  their  own  tnc  and  hmi€fit^{o)  ; — those  expressioiis  seem  to      Part  I. 
hK9B  materially  aaaiBted  the  oouit  in  coming  to  the  deciBion,  that  the    c^pm'  n. 
wotds  of  reoommondation  added  to  the  g^ft  were   not  eufficiently       Skot.  4. 
imperative  to  convert  the  partiea  taking  into  tnnteee. 

And  tiiongh  the  word  *^  tmet  ^  be  made  uee  o^  yet  if  it  be  coupled 
with  sodi  expveesiooB  as  show  an  intention  on  the  part  of  the  giver 
nofctoliniitoreontroul  the  discretion  of  the  donee;  as  where  a  testator 
^trusts  to  the  liberality  or  to  the  justice  "  of  his  devisees  to  do  sonie- 
fhii^  in  &vour  of  certain  individuals,  no  inq)erative  trust  will  be 
created  (p). 

The  case  of  Young  v.  Martin  (q),  which  has  been  already  stated,  is 
abo  one  of  this  description. 

The  second  requisite  for  creating  a  trost  l^  means  of  expressions  of  2iid.  This  tiA- 
this  nature  is,  that  the  subject  of  the  recommendation  or  wish  be  ^^,  ^^^j^  ^    * 
certain. — For  this  purpose  the  property  to  which  the  trust  is  intended  certain. 
to  i^ply    must  be  clearly  described.       Therefore    in    Knight   v.  The  property 
Knight  {ry^  where  a  testator,  being  entitled  to  several  estates  real  ^smbed^and  ^ 
and  personal,  made  an  absolute  gift  of  his  real  and  personal  estates ;  specified. 
and,  after  referring  to  the  estates,  vdiich  he  took  under  his  grand- 
&th6r*s  will,  oendttded  by  *^  trusting  to  the  justice  of  his  successors 
in  continuing  ^Me  eiiatm'  in  the  male  succession  according  to  the 
win  of  his  grand&ther;^  Lord  Langdale,  M.  R.,  considered,  that  the 
property,  ^frfiich  was  the  subject  of  the  recommendation,  was  not 
described  with  sufficient  accuracy ;   it  b^g  uncertain,  whether  it  was 
the  testator's  intention  to  include  the  personal  estate,  or  anything 
besides  the  estates  of  his  grandfather,  to  which   he  had  himself 
succeeded  (r).     And  in  a  later  case  a  testator,  after  giving  everything 
he  died  possessed  of  to  his  daughter  for  life,  added  *^  whatever  she  can 
transfer'^  to  go  to  her  daughters ;  and  it  was  held  by  the  same  learned 
judge,  that  it  was  impossible  to  say  what  was  the  subject  intended  by 
the  expresnons,  ^'  whatever  she  can  transfer ;"  and  therefore  that  the 
gift  to  the  daughters  was  void  for  uncertainty  («). 

However  any  description,  no  matter  how  untechnical  or  inartificial,  ^at  a  suffi- 
win  be  sufficient,  as  long  as  it  points  out  clearly  what  is  the  property  ^^  of^^* 
to  which  the  trust  is  intended  to  q)ply. — Therefore  the  subject  has  been  "abject  ? 
considered  to  be  defined  with  sufficient  accuracy  by  the  description  of 
^^  what  fortune  he  (the  first  taker)  should  receive  under  the  testator's 
wiU^  {t) ;  or,  '*  what  (the  first  taker)  has  in  her  own  power  to  dispose  of 
that  was  mine"  (u) ;  or,  "  the  share  of  my  property  I  have  bestowed  on 


!' 


o)  BmtitmM  ▼.  BanbwU,  9  Sim.  819.  (r)  Knight   ▼•  Knight,    8    Bear.    179. 

p)  Kmghi  ▼.  Knight^  8  Bear.   177  ;      Affirmed  Dom  Proc.  8  Jnriflt,  928. 


^id.  et  Ghrlif  ▼.  Rifpon,  6  Mad.  484  ;  (t)  Ptint  V.  Bvgket,  6  Bear.  842. 

(0  ^-     -  - 


Ay  T.  JTm^,  6  Sim.  MS  ;   WUttm  t.  (I)  Piermm  ▼.  Oamtf,  2  Bro.  C.  C.  88. 

Mt^,  11  Yea.  205.  (v)  Cmrngt  ▼.  CMimii,  9  Yea.  819. 


(r)  21I.C..&WI. 
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Part  I.      her"  (u) ;  so  where  a  testator  devised  all  his  lands  and  hereditaments 
Chaptbr  II.    ^  ^^^^  leasehold  as  freehold  and  copyhold  to  his  mother  and  her  heirs  for 
Sbct.  4.       ever,  in  the  fullest  confidence  that  she  would  devise  ^'  the  property**  to 
his  family ;  Lord  Eldon  considered  that  the  suhject  was  described  with 
sufficient  certainty,  although  his  lordship  seems  to  have  regarded  it  as 
doubtful  whether  the  word  property  would  include  the  timber  as  well 
as  the  soil  of  the  estate  (:r).    And  the  ''  residue"  of  a  testator's  estate 
tStet  certain  purposes  are  answered,  though  a  subject  to  be  ascertained, 
is  nevertheless  so  clearly  and  certainly  ascertainable,  that  it  will 
amount  to  a  sufficient  designation  (y). 
Unoertainty  as        But  any  words,  by  which  it  is  expressed,  or  from  which  it  may  be 
^mi  Vpower'    implied,  that  the  first  taker  has  the  power  of  withdrawing  any  part  of 
in  the  fint  taker  the  Subject  from  the  object  of  the  wish  or  request,  or  of  ^>pyling  it  to 
part  of  it  from    bis  own  use,  will  prevent  the  subject  of  the  gift  from  being  considered 
the  trust.  certain  (z). 

This  principle  of  construction  was  established  at  a  very  early  period, 
in  the  case  o{  Attorney- General  v.  Hall{a\  decided  in  the  year  1736. 
A  testator  gave  the  residue  of  his  personal  estate  to  his  son  Francis, 
and  the  heirs  of  his  body  ;  but  in  case  his  son  should  leave  no  heirs  of 
his  body,  then  he  gave  *'  so  much  as  he  should  he  possessed  of  at  the 
time  of  his  death**  to  the  corporation  of  Goldsmiths  in  trust,  for  charity; 
and  it  was  held  by  Sir  J.  Jekyll  and  Lord  Chief  Baron  Reynolds,  that 
the  trust  for  the  charity  did  not  take  eifect  on  the  death  of  the  son 
without  heirs  of  his  body  (a).  So  in  Bland  v.  Bland  (b),  a  testatrix 
gave  all  her  real  and  personal  estate  to  her  son.  Sir  John  Bland,  his 
heirs,  executors,  administrators  and  assigns,  charged  with  debts  and 
legacies ;  and  concluded  thus  *^  it  is  my  earnest  request  to  my  son, 
Sir  J.  Bland,  that  on  failure  of  issue  of  his  body,  he  will  some  time  in 
his  lifetime  settle  the  said  premises,  or  so  much  thereof  as  he  shall 
stand  seised  of  at  the  time  of  his  decease^  so  and  in  such  manner  as 
that  on  failure  of  issue  of  his  body  the  same  may  come  to  my  daughter 
and  the  heirs  of  her  body."  And  the  Lord  Chancellor  decided  that  no 
trust  was  created  in  favour  of  the  daughter  and  her  heirs  (b). 

Upon  the  same  principle  where  the  desire  or  recommendation 
expressed  by  tiie  testator  is,  that  the  first  taker  should  '^  give  what 
should  be  left  at  her  death**  to  his  children  or  grandchildren  (c) :  or 
that  she  would  ^Ueave  the  remainder  of  her  property**  (after  paying 
certain  specified  pecuniary  legacies)  to  his  nephews  who  are  named  (d): 

(«)  Prevost  y.  Clarke,  2  Mad.  458.  201,  n. ;  Stranff§  t.  Barnard,  2  Bro.  C.  C. 

<»)  Wright  v.  AiJtintf  G.  Coop.   115;  586. 

S.  a  T.  &  R.  157.  (e)  Wpnnt  r.'Hawimg,  1  Bro.  C.  C.  179; 

(y)  Knight  ▼.  Knight,  3  Beav.  173.  Ptuhnum  ▼.  PMUiter,  8  Ves.  7  ;  WiUon  t. 

(i)  Knight  T.  Knight,  3  Beay.  174.  Major,  11  Ves.  205  ;  Buil.  y.  mng$tim,  1 

(a)  Ait.'Otn,  y.  Hall,  cited  2  Cox,  355.  Mer.  314  ;  TUbitts  y.  TihbUte,  19  Ves. 

(b)  Bhnd  y.  Bland,  2  Cox,  349:  yide  664. 

et  Le  Maitrt  y.  Banmiter,  Free.  Chan.         (d)  Bade  y.  Bade,  5  Had.  118. 
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or  that  if  she  dies  single,  '^  she  will  leave  what  she  has  amongst  her 
brothers  and  sisters,  or  their  children  "^  (e) ;  or  that  ^^  should  she  not 
marry  again,  and  have  other  children,  her  affection  for  their  daughter 
would  induce  her  to  make  their  daughter  her  principal  heir  "  (/)  ;  or 
that  '^  should  she  marry  again,  she  might  convey  ^  what  property  she 
might  then  possess '  to  trustees,  for  the  benefit  of  her  children  ^  (ff) ; 
in  none  of  these  cases  would  the  court  decree  the  execution  of  the 


Part  I. 

Div.  I. 

Chajptee  II. 

Sect.  4. 


On  the  same  ground,  where  a  testator  gave  all  his  real  and  personal 
estates  to  his  wife,  her  heirs,  executors  and  administrators,  ^*  trusting 
that  she  would,  in  fear  of  Ood  and  in  love  to  the  children  committed 
to  her  care,  make  such  use  of  it  as  should  be  for  her  own  and  their 
spiritual  and  temporal  good,  remembering  always,  according  to  circum- 
stances, the  church  of  God  and  the  poor ; "  the  Vice-Chancellor  held 
the  wife  absolutely  entitled  to  the  property,  there  being  no  ascertained 
part  of  it  provided  for  the  children,  and  she  being  at  liberty,  at  her 
pleasure,  to  diminish  the  capital  either  for  the  church  or  for  the 
poor  (A). 

The  refusal  of  the  courts  to  establish  a  trust  upon  a  wish  expressed  Sach  expres. 
by  a  testator,  that  the  first  taker  should  "  remember,"  "  consider,''  or  ^g^w"2*' 
*'  act  justly  and  properly  by,"  any  particular  objects^  and  other  expres-  do  not  siiffi. 
sions  of  that  nature,  would  seem  to  be  also  in  part  attributable  to  the  ^^g^,^^^ 
rale  now  under  consideration ;  inasmuch  as  such  expressions  rarely 
designate  with  any  accuracy  the  part  of  the  property  which  is  to  be 
subject  to  the  trust  (»)• 

3rd. — With  regard  to  the  certainty  requisite  in  describing  the  3rd.  The  object 
objects  or  persons  to  take  under  trusts  of  this  nature ;  it  is  by  no  ^^^^^^^^^ 
means  indispensable  that  they  should  be  mentioned  by  name.   A  more  tain, 
general  description, — as  by  referring  to  them  as  a  class, — ^will  be  A  reference  to 
sufficient,  if  the  context  clearly  and  definitely  fixes  the  persons  who  dasswUlbea 

are  to  take.  d^^tion 

Thus  a  trust  will  be  established  upon  words  of  recommendation,  &c.  ^^^^  ^  „  ^^ 
in  favour  of  the  "sons,**^  "children,"  or  "grandchildren,"  either  of  dren,"  "Rela- 
the  testator  himself,  or  of  other  persons  mentioned  in  the  will  (k)  :  ^^ndants."  *' 
and  where  the  designation  has  been  the  "  relations "  (0,   or  the 
^'  descendants  "  (m),  or  "  female  descendants  "  (n),  of  an  individual ; 


(e)  Uekmere  ▼.  LoffU,  2  M.  &  K.  197. 

C/)  Hoy  V.  Matter,  6  Sim.  568. 

is)  Popt  Y.  Popt,  10  Sim.  1  ;  vide  et 
flonpood  T.  Wett,  1  S.  &  S.  387. 

(A)  OiriU  ▼.  Rippim,  5  Mad.  434. 

(i)  Cwtii  ▼.  Rqtpim,  5  Mad.  434  ;  Sale 
T.  Moore,  1  Sim.  534 ;  Pope  y.  Pope,  10 
Sim.  I  ;  x«  Maiire  t.  Bannister,  Prec. 
Clian-  201,  n. ;  BardsweH  v.  Bardewell,  9 
Sim.  319. 

(k)  Mamm  t.  Umbury,  cited  Ambl.  4 ; 


Mauey  v.  Shearman,  Ambl.  520;  Malm 
V.  Kneightley,  2  Yes.  jun.  333  ;  Prevoet  v. 
Clarke,  2  Mad.  458;  Ford  y.  Fowler,  3 
Beay.  146. 

(/)  Harding  y.  Glyn,  1  Atk.  469  ;  Birch 
y.  Wade,  3  V.  &  B.  198;  Forbee  y.  Ball, 
3  Mer.  437 ;  Wright  y.  Atkins,  T.  &  R. 
161. 

(m)  Pierson  y.  Garnet,  2  Bro.  C.  C.  38. 
226. 

(fi)  Parsons  y.  Baker,  18  Yes.  476. 


38  OBBATION   OF  TBUnS   BT   FRaOATOBT  WOKIIIL 

Part  I.      Hai  has  been  oonsidered  sufficiently  certain,  wIieAer  the  subject  were 
CH^n.   real  or  pe»on.l  estate. 

s«cT,  4.  With  regard  to  the  term  "  family,^  the  decisions  i^pear  to  be  some- 

Whether  the      what  at  variance  with  each  other.     In  Harkmd  t.   Trigg  {o\  the 
}f^"y^y"  testator's  brother  was  entitled  to  a  freehold  estate  under  his  frther'a 

18  Biimciently  ,  . 

certain.  will,  as  tenant  for  life  in  remainder  after  the  death  of  his  bvother, 

^^"^^^  with  remainder  to  his  children,  in  strict  settlement.     The  testator, 

being  possessed  of  some  leasehold  estate  for  lives,  and  also  some  lor 
terms  of  years,  devised  the  leasehold  for  lives  to  the  trurtees  of  his 
father's  will,  to  the  sanie  uses  as  the  estate  limited  to  them  by  the 
will ;  ^*  and  all  other  his  leasehold  estates  in  Sutton  he  ga^e  to  his 
brother  for  ever,  hoping  he  would  continue  them  in  the  famify : '' 
Lord  Thurlow  decided,  that  those  words  created  no  trust  of  the  kaae^ 
hold  property  at  Sutton,  as  they  did  not  clearly  demonstrate  an 
object  (o). 

In  Barnes  v.  Patch  (p),  a  testator  in  certain  events  gave  the 
remainder  of  his  estate  to  be  equally  divided  between  hie  hrother^s  and 
sister's  families.  And  it  was  held  by  Sir  William  Grant,  M.  R.,  that 
the  children  of  the  brother  and  the  sister  were  entitled  equally  per 
capitOj  to  the  exclusion  of  their  parents,  both  to  the  real  and  personal 
estate  (p). 

In  Cruwys  v.  CoJnuan  (9),  the  expressions  were,  ^^  I  nuike  my  only 
sister  (Bridget  Cruwys)  whole  and  sole  executrix  to  evexTthing  I  have, 
fbr  her  own  life.  And  it  is  my  absolute  desire,  that  ^e  bequeaths  at 
her  own  death  to  those  of  her  own  family^  what  she  has  in  her  own 
power  to  di£^>oee  of,  that  was  mine,  provided  they  behave  well  to  her 
with  decency  and  afifection."  The  sister  died,  having  declared  by  h» 
will,  that  she  meant  to  make  no  disposition  of  the  testatrix'*s  property ; 
and  Sir  William  Grant,  M.  R.,  held,  that  there  was  a  trust  fbr  ihe 
next  of  kin  of  the  testatrix  (q). 
Wright  Y.  The  next  case  is  the  much  litigated  one  of  Wright  v.  Atkms  (r).  In 

that  case  Wright  Edward  Atkins  by  his  will  gave,  devised  and 
bequeathed  all  his  lands  and  hereditaments  whatsoever  and  whereeo* 
ever,  as  well  leasehold  as  freehold  and  copyhold,  to  his  mother 
Charlotte  Atkins  and  her  heirs  for  ever,  '^  in  the  fullest  confidence^ 
that  after  her  decease  she  would  devise  the  property  to  kk  family^* 
and  he  gave  and  bequeathed  to  his  said  mother  all  his  goods,  chattels 
and  personal  estate  for  her  own  benefit.  Ihe  first  suit  of  Wright  v. 
Athins{r)  was  instituted  by  the  testator's  uncle  and  heir  at  law, 
John  Atkins  Wright,  who  had  become  entitled  by  representation  to 
two  incumbrances  charged  on  the  devised  estates,  for  the  purpose  of 

io)  Herlmid  t.  Trigg^  1  Bja  C.  C.  U2.  (r)  Wright  ▼.  uMte,  17  Yd.  2Ms  &  C 

{p)  Bamu  ▼.  Patch,  8  Ves.  604.  19  Vc«.  299 ;  and  Coop.  111. 

(q)  Oruwg»  t.  Colwumt  9  Yea.  319. 


Athim, 


PAiar  t. 

Dnr.  U. 

CflAFm  IL. 

Sact.  4. 

fattmig  those  mcumfaBuieeft  dischargad  :  and  in  that  sa%  the  question 
arose  whether  Charlotte  Atkins  was  bound  in  keqi  down  the  interest 
ci  the  inenmbFaafses-;  itr  tiierelore  became  incidentally  neoesaary  to 
detennine»  whether  she  was  tenMit  foe  life,  or  in  fee  of  the  estates 
devised  to  her.  At  tiie  oripnal  heaaan^.  Sir  William  Grant,  M.  B., 
was  of  opinion  that  the  words  in  question  were  soffieient  to  create  a 
trust,  and  decreed  that  Charlotte  Atkins  was  only  tenant  for  life  of 
ills  devised  estates  («).  In  oonsequenee  of  Sir  William  Orant^s 
deetsion,  an  injnnotion  was  afterwards  granted  by  the  Lord  Chao- 
oeiior  (Lord  Eldon),  to  restrain  Charlotte  Atkins  firom  eutting  timber 
on  the  estates  (t) :  and  hia  lordship  subsequently  affirmed  the  decree 
made  by  Sir  William  Orant  at  the  origmal  hearing,  wh^i  the  case  was 
farovght  brfore  him  on  appeal  (u).  An  appeal  was  tiien  presented  to 
the  House  of  Lords,  fay  whom  the  previous  decisions  were  reversed,  so 
far  as  they  declared,  that  Charlotte  Atkins  was  only  tenant  for  life(x). 
The  case  came  finally  before  the  court  again  on  an  application  for  a 
&aah  injunction  to  restrain  Mrs.  Atkins  from  cutting  timber ;  whan 
Lord  Eldon,  after  observing,  that  upon  reconsideration  he  was  per* 
feedy  satisfied  that  there  was  no  ground  for  saying,  that  Mrs.  Atkins 
was  only  t^iant  for  life,  refused  to  grant  the  injunction  against  her, 
and  ordered  that  she  should  be  at  liberty  to  cut  the  timber  in  a 
httsband4ike  manner,  as  tenant  in  fee,  upon  giving  security  for  the 
vafaie,  or  bringing  the  value  into  court  (y).  Jn  Grant  v.  Lynam  {z\ 
there  was  a  bequest  of  personal  estate  to  the  testator  s  wife  for  life, 
with  a  direction  for  her  to  bequeath  the  same  to  any  one  cr  more  of  the 
te$iaiiOr*s  own  family  she  might  think  proper.  It  was  decided  by  Sir 
J.  Leach,  M.  IL,  that  the  donee  had  a  power  to  select  any  object  of 
bounty  amongst  the  testator's  relations  or  family,  though  not  the  next 
of  kin«  But  if  the  donee  did  not  exercise  that  power,  then  the  word 
^^fiunily"  waste  be  construed  "next  of  kin"  (z);  and  in  the  late  case 
of  Griffitis  v.  Bvan.  (a),  the  term  "  my  nearest  fkmily,"  was  held  to 
create  a  trust  for  the  heir,  the  subject  of  the  devise  being  real 
estate  (a). 

In  ihe  recent  case  of  Liley  v*  Hey  (&),  Sir  J.  Wigram,  Y.  C,  sup* 
ported  the  validity  of  a  devise  of  real  estate  for  the  benefit  of  certain 
"families,"  although  it  was  objected,  that  the  description  was  too 
uncertain  to  be  enforced  (b). 

SobxWoodsv.Wbods  (c),  it  was  held  by  Lord  Cottenham,  that  a  gift 
to  a  wife  for  the  support  of  "  herself  and  family^'''*  was  a  good  bequest 
in  favour  of  the  children,  whom  his  lordship  decided  to  be  entitled 
under  that  description  (c).    And  in  a  still  later  case,  a  gift  of  6,000/. 


r«)  17  Ves.  255.  (jr)  OrMi  y.  Lynamt  4  Rms.  292. 

It)  1  ▼•  &  B.  313.  (a)  Gr^Mt  v.  Bwm,  5  Bmt.  241. 

[«)  19  Tm.  290.  (b)  LUey  ▼.  Hey,  1  Uaie,  580; 

(x)  T.  &  R.  145.  (e)  Wbod^  ▼«  Wbedt,  1  M.  &  Cr.  408. 
(y)  T.  Sc  a  148. 
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to  the  famUjf  of  S.  W.,  was  held  by  Sir  J.  Wigram,  V.  C,  to  entitle 
his  six  children  as  joint-tenants  (d). 

Upon  examination  of  these  several  authorities  therefore,  it  seems  to 
be  clear,  that  a  direct  gift  to  or  for  the  benefit  of  a  *^  family "  or 
^*  families,^  is  a  sufficient  description  of  the  objects ;  and  according  to 
the  circumstances  of  the  property  the  next  of  kin,  or  the  children, 
will  be  held  to  take  (e). 

And  it  is  also  equally  clear,  that  if  there  be  a  gift  to  a  perscm 
expressly  for  lifej  followed  by  words  creating  a  trust  in  remainder  to 
'*  his  family,"  without  giving  any  power  of  selection  to  the  first  taker, 
that  would  be  a  sufficiently  certain  description,  whether  the  devised 
property  consisted  of  real  or  personal  estate,  or  of  both  united  (/). 
But  where  property  is  devised  to  an  individual  in  the  first  place 
absolutely,  and  words  are  added  to  the  gift,  importing  a  trust,  or 
a  power  in  the  nature  of  a  trust,  for  the  devisee,  to  devise  the 
property  at  his  death  to  or  among  the  testator's  ^^  family;"  the  court 
will  not  in  a  suit,  instituted  by  the  heir  at  law  in  the  lifetime  ef  the 
first  taker,  decide,  whether  the  expressions  of  trust  do  or  not  operate 
to  cut  down  the  primA  facie  absolute  interest,  given  by  the  will,  to  an 
estate  for  life ;  but  will  leave  that  question  to  be  disposed  of,  when  it 
arises  at  the  death  of  the  devisee:  and  this  appears  to  be  all  that  was 
decided  by  the  House  of  Lords  on  reversing  the  previous  decisions  in 
Wright  V.  Atkins,  and  by  Lord  Eldon,  when  the  second  suit  of  that 
name  came  before  him  (A).  And  it  was  expressly  decided  in  Grant  v. 
Lynam,  that  where  the  first  taker,  to  whom  a  power  of  selection  was 
given,  died  without  exercbing  that  power,  the  term  *' family  ^  was  a 
sufficiently  certain  description  of  the  objects  to  take,  and  that  the 
trust  would  be  supported  accordingly  (t). 

Harland  v.  Trigg,  owing  to  its  pecuUar  circumstances,  cannot  be 
considered  an  authority  upon  the  general  principle.  In  that  case  the 
parties,  entitled  to  the  freeholds  in  remainder  under  the  father^s  wiU, 
endeavoured  to  establish  their  claim  to  take  the  leaseholds  bequeathed 
by  the  testator  as  answering  to  the  designation  of  his  ^*  family ;"  and 
it  has  been  observed  by  Lord  Eldon,  that  *•*•  it  was  impossible  that  the 
words  *  my  family  ^  in  that  case  could  mean  an  heir  at  law^^(A). 

The  case  of  Cruwys  v.  Colman  is  a  direct  authority  for  considering 
the  term  '*  family  "  a  sufficient  description  of  the  objects,  where  the 
subject  is  personal  estate :  and  although  it  was  determined  by  the 
House  of  Lords,  that  the  decision  of  Sir  Wm.  Grant,  as  affirmed  by 
Lord  Eldon  in  the  first  suit  of  Wright  v.  Atkins  (/),  was  premature, 


(tf)  Wood  ▼.  Wood,  3  Hare,  65. 

(«)  Banui  ▼.  Paieh,  8  Yes.  604 ;  Wood» 
▼.  WoodM,  1  M.  &  Cr.  408 ;  XAUp  t.  Ht^, 
1  Hare,  580. 

(/)  Wrigki  r.Atkimi, Coop.  117, 122;  and 
T.  &  R.  156;  CHrtsyt  y.  Coiwum,9YtM.  319. 


(A)  WHffkt  ▼.  AiJtmi,  T.  &  IL  143,  sect. 
154. 

(t)  Gramt  ▼.  ZfiMm,  4  Riua.  292;  and 
■ee  Griffliki  ▼•  Evam,  5  Bear.  241. 

(k)  Coop.  121. 

(0  17  Yea.  255;  and  19  Yea.  299. 
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yet  those  decisions  would  doubtless  have  considerable  weight,  if  the      Part  I. 
same  point  should  again  be  brought  before  the  court  at  the  proper    qJ^^]^  h 
lime.     However  it  must  be  observed,  that  throughout  Lord  Eldon's       Sect.  4. 
judgment  in  the  second  case  of  Wright  v.  Atkins  (m),  the  tendency  of 
hk  opinion  appears  to  be  strongly  against  holding  the  expressions, 
wUeh  were  the  subject  of  dispute  in  that  case,  to  be  a  su£5iciently 
oertain  description  of  the  objects  of  the  trust. 

It  has  been  remarked  by  Sir   William  Grant  that  ^Hhe  word  The  term 
'iamily^  may  according  to  the  context  have  different  significations  in  havTdifferent^ 
diflerent  wills  "  (n)  ;  and  the  effect  and  construction  of  the  term  must  meanings  ac- 
depend  mainly  upon  the  context,  and  the  circumstances^  in  connexion  the^text. 
with  which  it  is  used  (o).    These  will  of  course  vary  with  every  case, 
rendering  it  impossible  to  lay  down  any  more  definite  rules  of  con- 
struction on  this  point. 

Where  the  designated  objects  of  a  trust  of  this  nature  are  a  specified  A  power  of 
dass  of  persons ;  the  certainty  of  the  description  will  not  be  affected  ^  ^^^^of^ST-"* 
by  the  fact  of  a  power  of  selection  being  given  to  the  devisee.     The  jects  does  not 
whole  cbss  will  take  a  vested  interest,  subject  to  be  devested  by  the  taintyof  the  * 
exercise  of  the  power,  and  if  it  be  not  exercised,  the  whole  class  will  description, 
be  equally  entitled  (p) .  '    Where    the  objects   are  designated   as  A  power  to  ap. 
"relations,"  the  power  would  be  well  exercised  in  favour  of  any  5^n8"or^^ 
relation,  although  not  one  of  the  next  of  kin  (q).     But  in  default  of  ''Family" may 
exercise  of  the  power,  the  next  of  kin  according  to  the  Statute  of  f^^^^^     ^ 
Distributions  only  would  be  entitled  (r).    And  in  like  manner  where  whom? 
"  family  ^'  is  the  term  of  description,  it  seems  that  the  power  might  be 
exercised  in  favour  of  any  one  who  comes  within  the  ordinary  accepta- 
tion of  that  term  ;  although  the  heir  at  law  only  would  take  in  default 
of  its  exercise,  if  the  property  were  real  estate  («)  :  and  the  next  of 
kin,  if  it  were  personal  estate  (t). 

So  the  objects  will  be  sufficiently  certain,  though  the  trust  be  in  A  trust  for 
favour  of  several  persons,  or  classes  of  persons  (u)  ;  or  even  alternatively  J^ijternatively 
in  favour  of  one  person,  or  class,  "  or*'*  another ;  which  latter  case  has  for  one  or  ano- 
been  held,  only  to  confer  a  power  of  selection  between  the  two  classes  (x).      '  *  ^^^* 
And  in  such  cases  all  the  objects  designated  would  take  equally,  if  the 
power  were  not  exercised  (y). 


!; 


[m)  T.  &  R.  143. 

(n)  In  Cruwy»  y.  Colman,  9  Yes.  323. 
See  WoodM  y.  Waod9,  1  M.  &  Cr.  408. 

(o)  Wright  ▼.  Atkin9,  T.  &  R.  158  ; 
TTood*  Y.  WoodM,  1  M.  &  Cr.  408. 

(p)  Harding  ▼.  01^,  1  Atk.  469;  Broum 
▼•  Higgt,  4  Yes.  708  ;  5  Yes.  495 ;  and  8 
^o-  &70;  Cnnpyt  v.  Cb/mtfR,  9  Yes.  319; 
B»rcA  V.  Wade,  3  Y.  &  B.  198. 

(9)  Harding  ▼.  Olyn,  1  Atk.  469 ;  Farbea 
t. £8(/, 3 Mer.  437 ;  leeT.  &R.162. 

{r)  Harding ji.  Olgn,  vbi  wp. ;  Birch  v. 


Wade,  3  Y.  &  B.  198. 

(«}  Wright  y.  AtkinM,  T.  &  R.  156,  159; 
Griffithi  y.  Evam,  5  Beay.  241. 

(/)  Grant  y.  Lynam,  4  Russ.  492  ; 
Cntwye  y.  Colman,  ubi  tup. ;  Wooda  y. 
Woode,  1  M.  &  Cr.  408. 

(m)  Mawn  y.  lAmbury,  cited  Ambl.  4. 

\x)  Longnutrt  y.  Broom,  7  Yes.  124 ; 
PrevoMt  y.  Clarke,  2  Mad.  458 ;  Jonee  y. 
Torin,  6  Sim.  255. 

(y)  Brown  y.  Higge,  4  Yes.  708. 
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OBBATioN  or  mmrrs  mr  nooATOBT  worm. 


FabtK 

Sit.  I. 

GBAvsm  IL 

Sbctw  4. 

"  Charity"  or 
<'  Charitable 
Purposes"  a 
Boffidently 
oertain  object. 


Where  9B  impeiative  trust  is  crested  by  preeatory  words  in  ittvaiir 
of  *^  charity/*  or  **  charitable  purposes,"  the  court  will  grre  eflbct  to  it| 
although  the  particukr  objects  to  take  may  not  be  specified,  or  are 
left  entirely  at  the  discretion  of  the  trustee  (z).  And  it  seems,  that 
where  such  a  trust  applies  to  a  residue^  or  the  carpms  of  a  fitnd^  the 
court  on  application  will  at  once  assume  the  administration  of  the 
trust,  and  will  direct  a  reference  to  the  master  to  approve  of  a  soheme 
for  that  purpose  (a).  But  where  the  subject-matter  is  an  anmuU,  or 
temporary  income  to  be  dii^>osed  of  from  year  to  year,  and  an  unlimited 
discretion  is  left  to  the  trustee  with  regard  to  the  selection  of  the 
objects  and  the  distribution  of  the  fund,  the  court  will  not  in  the  life- 
time of  the  trustee  interfere  with  that  discretion,  by  directing  a 
scheme,  but  will  leave  any  claimant  liberty  to  apply  to  the  court  as 
there  may  be  occasion  (b). 

In  Moffgridge  ▼.  Tkackwell  (e),  a  testator  gave  the  residue  of  his 
personal  estate  to  James  Vaston,  his  executors  and  admmistratoniy 
*^  desiring  him  to  dispose  of  the  same  in  such  charities,  as  he  should 
think  fit,  recommending  poor  clergymen  who  have  large  fkmiUes  and 
good  characters.*'  The  suit  was  instituted  after  the  death  of  Ae 
trustee;  and  Lord  Thurlow  decreed,  that  the  residue  ought  to  be  applied 
in  charity,  regard  being  had  to  poor  clergymen  with  good  diameters 
and  large  families,  according  to  the  recommendation  in  the  will,  and 
he  referred  it  to  the  master  to  settle  a  scheme  for  the  purpose  (c).  In 
consequence  of  an  intimation  by  Lord  Roslyn,  when  this  cause  came 
before  him  on  further  directions,  it  was  subsequently  re-heard  before 
Lord  Eldon,  who  affirmed  Lord  Thuriow^s  decree  after  a  most  dabo* 
rate  argument  {d). 

In  Waldo  t.  Caley(e\  there  was  a  trust  to  pay  the  income  of 
testator's  residuary  personal  estate  to  his  wife  fer  life ;  and  the  will 
then  proceeded  as  follows,  "but  nevertheless  I  do  hereby  most 
solemnly  enjoin,  and  earnestly  desire,  and  I  am  thoroughly  persuaded 
from  the  invariable  fidelity  and  attachment  my  dear  wife  has  alwsjB 
shown  me,  that  she  will  after  my  decease,  with  the  utmost  readiness 
and  cheerfulness,  co-operate  with  my  said  trustees  in  carrying  my 
wishes  into  execution ;  and  therefore  having  made  a  very  considerable 
provision  for  my  said  dear  wife  by  this  my  vnll,  I  do  direct  and  desire 
that  she  will,  with  the  advice  and  assistance  of  my  said  trustees  or  the 
survivor  of  them,  yearly  and  every  year  during  her  life  lay  out  and 


(x)  Moggridge  v.  Tkmciw^,  T  Yes.  36  ; 
WaMo  V.  Gs^,  16  Yes.  206  ;  lAgg9  y. 
AsgiU,  T.  &  R.  265,  n. ;  Uordt  v.  Bari  qf 
iS^I^W*,  2  M.  &  K.  59;  Baktr  v.  Summ, 
1  Keen,  224 ;  Townsend  y.  CarmBf  13  Law 
Jonm.  N.  S.,  Cbtiie.  169. 

(a)  Moggridge  y.  ThackwtU,  7  Yes.  36. 


{h)  mM»  y.  Cak9, 16  Yes.  206 ;  Htirdi 
y.  BaH  ^  St^lk,  2  M.  A  K.  59. 

(e)  Moggridge  y.  TkatkwM.  3  Bio<  C.  C. 
517  \  8.C.\  Yes.  job.  464. 

(d)  Moggridge  y.  TkMhDoa,  7  Yes.  36. 

(e)  WaidB  y.  Clak^  16  Yes.  206. 
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aqiend  ane  mdsty  of  the  net  mcome  of  my  peTSonal  estate  in  prooMh      Part  I, 

tmg  charttaUe  pvposes,  as  well  tboee  of  a  puUie  ae  of  a  private    cJ^m  U. 

utoitty  and  moie  eeperiaHy  in  relieYing  suoh  distressed  persons,  either      Siot.  4. 

the  widows  or  children  of  poor  clergymen,  or  otherwise,  as  my  said  '•"-^"^•^ 

wife  shall  judge  most  worthy  and  desenring  objects ;  giving  a  preference 

alwajs  to  poor  relations.''    It  was  held  by  Sir  Wm.  Gfaot,  M.  R., 

and  his  deeisioQ  was  affirmed  on  appeid  by  Lord  Eldon,  that  there  was 

s  trust  of  one  moiety  of  the  residue  for  charity»  with  a  prderence^  but, 

not  confined  to  poor  relations  of  the  testator :  the  distribution  to  be  at 

the  discretiaD  of  the  wife,  with  the  advice  but  not  sulject  to  the 

contrad  of  the  trustees  (e). 

This  deeision  has  been  followed  in  the  recent  case  of  Horde  v.  JEarl 
af  Suffolk  (y),  where  annual  sums  were  bequeathed  to  persons,  with  ft 
desire  by  the  testatrix,  that  ^^  the  sums  should  be  given  away  by  the 
kgttees  in  charity,  either  to  indiridual  persons,  or  public  institutional 
in  snch  sums,  way  and  manner,  as,  aoeording  to  their  own  discretion 
and  judgment,  they  shoukl  think  fit,  without  the  interferauce  or  controul 
of  any  person  whatever :  "  Sir  J.  Leach,  M.  R.,  decided,  that  there 
VBS  a  valid  trust  of  the  I^iacies  for  charity,  but  that  the  distribution 
was  at  the  discretion  of  the  legatees,  and  he  therefore  refused  to 
direct  any  scheme,  leaving  to  any  party  liberty  to  apply  (/).  In  the 
late  case  of  Baher  v.  Sutton  (A),  a  bequest  of  a  residue  ^^for  such 
religioiis  and  duritable  purposes,  as  in  the  opinion  of  the  trustees 
should  be  deemed  fit  and  proper ; "  was  held  by  Lord  Langdale,  M.  R., 
to  create  a  valid  trust  for  charitable  purposes  (A):  and  in  the  still 
more  recent  case  of  Towmsend  v.  Cams  (t)f  a  trust  by  will  to  dispose 
of  the  residue  ^^  for  the  benefit  of  such  societies,  subscriptions  or  purw 
poses,  (having  regard  to  the  glory  of  God  and  the  spiritual  welfare  of 
his  creatures,)  as  the  trustees  should  in  their  discretion  see  fit,"  was 
supported  as  a  binding  trust  in  fevour  of  charity  (t)* 

Where  the  expressions  used  are  such  as  to  create  a  trust  for  Tniifnr 
'*  charity "  or  "  charitable  purposes  **  at  all  events,  and  the  discre<  ^^"^SL^yt 
tionary  powers  given  to  the  trustee,  however  amply  they  may  be  tlw^nrndim 
^rded,  apply  only  to  the  selection  of  the  objects  or  the  distribution  of  °^^  "°^ 
tkefundy  the  validity  of  the  trust  will  not  be  affected  by  the  existence 
of  those  powers ;  and  the  case  of  Horde  v.  Earl  of  Suffolk  is  a 
remarkable  ilhistration  of  this  rule :  but  if  the  will  be  so  worded  as  to 
render  it  doubtfiil  whether  it  is  not  left  entirely  at  the  discretion  of 
the  legatee  to  apply  or  not  to  apply  the  subject  of  the  bequest  to  any 
charitable  purpose  at  all ;  such  a  direction  cannot  be  enforced  by  iJie 

(«)  Wul^y.  CMy,  16  Yes.  206.  (A)  BaHr  t.  SMmi,  1  Kees,  224. 

(f)  BmHb^  Stri  ^ S^ttv  2  M.  &K.  (0  TYnnwrnJ  t.  Carm,  13  Law  Jmb. 

&9.  N.  S.,  Chanc.  169. 
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Part  I. 

Dnr.  I. 
CHAFTBa  II. 

SicT.  4. 


"PriTEtC 

chsrity"  not  a 
snffideiitly 
definite  object. 


Trust  wiU  m, 
if  the  interest 
gliTen  to  the 
objects  be 
nnoertain. 


The  court  ^rill 
not  giye  effect 
to  a  mere  exe- 
cntory  tmst  on 
precatory 
words. 


court  in  favour  of  any  charity  (A).  However,  in  such  cases,  if  the 
expressions  are  such  as  clearly  show  it  to  have  been  the  intention  of 
the  testator  that  the  legatee  should  not  take  beneficially,  a  resulting 
trust  will  be  decreed  for  the  next  of  kin. 

It  will  be  observed  that  in  both  the  cases  of  Waldo  v.  Caley^  and 
Horde  v.  Earl  of  Suffolk  the  trust  for  charity  was  established,  although 
expressed  to  be  in  favour  of  such  as  were  of  a  private  as  well  as  of  a 
public  nature ;  and  although  in  the  latter  case  it  was  urged  upon  Sir 
J.  Leach's  attention,  that  the  court  would  not  interfere  in  cases  of 
private  charity,  his  Honor  does  not  appear  to  have  attached  any 
importance  to  that  objection.  However  it  had  been  previously  decided 
by  Sir  Thos.  Plumer,  M.  R.,  that  a  trust  for  *^ private  charity  "  ma 
too  indefinite  to  be  carried  into  execution  by  the  court  (/)•  And  this 
decision  has  since  been  recognized,  and  acted  upon  in  more  recent 
cases  (m).  *^  In  what  respect,"  says  Sir  Thos.  Plumer,  in  his  judgment 
in  Ommaney  v.  Butcher^  ^'  does  private  charity  differ  from  bene- 
volence !  Assisting  individuals  in  distress  is  private  charity,  but  how 
can  such  a  charity  be  executed  by  the  court  or  by  the  crown  ?  Private 
charity  is  in  its  nature  indefinite ; — ^how  can  it  be  controuled ! — ^how 
can  it  be  carried  into  execution ! " 

In  some  cases,  although  the  words  may  be  sufficiently  imperative, 
and  the  subject  and  the  objects  sufficiently  certain,  the  trust  may  not- 
withstanding fail,  on  the  ground  that  the  interest  which  the  objects 
are  to  take,  is  not  clearly  defined;  as  where  the  general  expressions 
and  context  of  the  will  show  an  intention  on  the  part  of  the  testator, 
that  the  designated  objects  should  not  be  absolutely  entitled,  but  do 
not  limit  the  precise  interest  which  they  are  to  take.  In  cases  of 
express  executory  trusts,  the  court  will  do  its  utmost  to  carry  out  the 
supposed  intention  of  the  parties,  and  for  that  purpose  will  direct  such 
a  settlement  of  the  property  to  be  executed,  as  it  conceives  wiU  best 
meet  the  views  of  the  person  creating  the  trust  (n) ;  but  there  does 
not  appear  to  be  any  decided  case  in  which  this  jurisdiction  has  been 
exercised  upon  mere  precatory  expressions. 

Thus  in  Meggison  v.  Moore  a  testator  by  his  will  devised  all  his  real 
estate  to  his  sister  for  life,  with  remainder  to  her  children,  as  she 
should  appoint,  and  in  case  of  no  appointment  to  her  children  and 
their  heirs  as  tenants  in  common.  The  sister  had  two  daughters: 
and  the  testator  by  a  codicil  to  his  will,  after  giving  an  annuity  to  one 

(*)  Co»9  V.  BoMHt,  3  Ves.  155,  164  ;  (/)  Ommaney  v.  Butcher,  T.  &  R.  273. 
Moriee  ▼.  Biekop  qf  Durham,  9  Ves.  399  ;  (m)  BlHt  ▼.  Seiby,  1  M.  &  Cr.  293 ; 
10  Ves.  522;  WUliame  v.  Kerthaw,  5  Law  Naeh  ▼.  Moriey,  5  Beav.  177. 
Jonm.  N.  S.,  84 ;  Bltie  y.  Selby,  1  M.  &  Cr.  (n)  JertfoUe  v.  JDuke  </  Northumier- 
286 ;  Ommaney  v.  Butcher,  T.  &  R.  270 ;  land,  1  J.  &  W.  570 ;  Woolmare  ▼.  Bur- 
Kendall  ▼.  Granger,  5  Beav.  300 ;  Tide  ntwt,  1  Sim.  512  ;  Xrf.  Dareheeier  v. 
poet,  DW.  II.,  Ch.  I.,  Sect.  3.  Bjffinyham,  3  Beav.  180,  n. 


CRIATION  OP  TBU8TEE8   BY   YOLUNTART   DISPOSITION.  46 

of  those  daughters,  directed  the  residue  of  his  personal  estate  to  be      Part  I. 
invested  in  land,  and  *'  recommended"  his  sister  to  settle  and  convey    chaptsr  n. 
all  his  estates  and  property,  which  she  might  derive  from  him  after      Sbct.  4. 
his  decease,  to  the  use  of  her  two  daughters  for  life,  in  such  parts,  &c., 
as  she  should  approve,  with  remainder  to  their  respective  issue ;  and 
in  default  of  issue  of  either  of  them,  with  cross  remainders  to  the 
issue  of  the  other,  with  the  usual  powers  and  clauses  in  strict  settle- 
ment.   The  testator's  sister  died  in  his  lifetime,  and  her  two  daughters 
were  his  co-heiresses  at  law.    And  it  was  held  by  the  Lord  Chancellor, 
that  they  were  entitled  jointly  in  fee  to  all  the  real  estates,  including 
those  directed  to  be  purchased  by  the  codicil,  thereby  negativing  the 
existence  of  any  trust  (o). 

So  where  a  testator  devised  his  estate  to  his  daughter,  and  then 
added  ^^  I  strongly  recommend  her  to  execute  a  settlement  of  the  said 
estate,  and  thereby  to  vest  the  same  in  trustees,  &c.,  for  the  use  and 
benefit  of  herself  for  life,  with  remainder  to  her  husband  and  his 
assigns  for  life,  with  remainder  to  all  and  every  the  children  she  may 
h^pen  to  have,  if  more  than  one,  share  and  share  alike,  and  if  but 
one,  the  whole  to  such  one,  or  to  such  other  uses  as  my  said  daughter 
shall  think  proper ;  to  the  intent  that  the  said  estate  in  the  event  of 
her  marriage,  shall  be  eifectually  protected  and  secured."  Lord 
Abinger,  Lord  Chief  Baron,  held,  that  the  daughter  took  an  absolute 
estate  free  from  any  trust  (p). 

And  in  Knight  v.  Knight^  where  the  testator  trusted  to  the  justice 
of  his  successors  in  continuing  the  devised  estates  in  the  male  succes- 
sion,  according  to  the  will  of  the  founder  of  the  family,  his  above- 
named  grandfather,  Lord  Langdale,  M.  R.,  was  of  opinion  that  the 
objects  and  the  order  in  which  the  testator  wished  them  to  take,  were 
indicated  with  sufficient  certidnty ;  but  his  lordship  considered,  that 
there  was  not  sufficient  clearness  to  make  it  certain,  what  were  the 
interests  to  be  enjoyed  by  the  objects,  and  on  that  ground  amongst 
others  refused  to  decree  the  execution  of  any  trust  (q). 


Sect,  5. — Of  the  Effect  of  a  Voluntary  Disposition  in  Trust. 
Where  there  is  a  conveyance  or  assignment  of  the  legal  interest  in  Voluntary  trust 
property  either  real  or  personal  to  trustees,  accompanied  by  a  clear  jf  complete, 
declaration  of  the  trust ;  it  is  immaterial  that  the  transaction  is  a 
pnrely  voluntary  one.     The  title  of  the  trustees  under  such  an  instru- 
ment is  complete  and  irrevocable,  and  will  prevail  against  the  person 
creating  the  trust,  and  all  subsequent  volunteers  claiming  under  him 


f 


o)  Ifdyytioii  ▼.  Ifoortf,  2  Yes.  jun.  630.  (q)  Kmghi   ▼.  Knight,    3    Bear.    179. 

p)  Bx  ptarte  Payne,  2  Y.  &  C.  636.  Aflftrmed  Dom.  Proc.  8  Jurist,  923. 
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ftsov.  5. 


Though  the 
deed  be  not 
oommiiiiicated 
to  the  grantees. 


Seeuiifihe 
tnut  be  imper- 
fect or  execu- 
tory. 


by  devise  or  otherwise  (r)*.  And  if  the  Bettlement  be  of  personal 
estate,  the  title  of  the  parties  taking  imder  it  ivill  be  good  even  against 
subsequent  purchasers :  for  the  statute  27  Elic  does  not  apply  to 
pensonal  estate  («). 

The  iaot  that  the  deed  remains  in  the  posseasioa  of  the  party,  by 
whom  it  is  executed,  and  that  it  is  not  acted  upon,  or  is  even  subse- 
quently destroyed,  will  not  afibct  its  validity,  unless  there  are  some 
other  circumstances  connected  with  the  transaction,  which  would 
render  it  inequitable  to  enforce  its  p«?formanoe  (ty. 

However  it  has  long  been  an  establidied  principle  vrith  courts  of 
equity,  that  they  will  not  interfere  to  |>erfect  the  title  of  a  party 
claiming  merely  as  a  volunteer  "f*.      Therefons  if  the  transaction, 


(r)  Bolton  t.  Solion,  3  Sw.  414,  n. ; 
Som'  V.  AihooU,  U,  411,  n. ;  Jtfftnyt  t. 
J^tryM,  1  Or.  &  Ph.  138 ;  Swdth  v.  1^, 
2  N.  C.  C.  345 ;  Forte»eu0  v.  Bvnetf,  3 
If.  &  K.  36. 

(t)  Bili  Y.  ObrviM,  2  M.  &  K.  503,  512. 


(/)  8eta^  T.  Atkwell,  3  Swanst  411,  n.; 
Btrhw  T.  ir«My«,  Piee.  Choi.  211 ;  Cfc- 
vertf^  y.  Claotring,  2  Yem.  474 :  see  Cect/ 
V.  Butcher,  2  J.  &  W.  573  ;  and  see  poH. 
But  lee  VnUeko  ▼.  QHm,  2  Moll.  267. 


Effect  of 
Toluntary  deeds 
intrust  for 
crediton. 


Good  or  meri- 
torious consi- 
deration not 
suffident  to 
support  an  in- 
complete trust. 


*  An  important  exception  to  this  general  rule  has  been  established  by 
the  authorities  with  regard  to  trust  deeds  for  creditors.  For  if  a  debtor 
Wuntorily  conyey  property  to  truiteea  upon  trusts  for  the  benefit  of  his 
•creditors;  and  the  transaction  is  not  communioated  to  the  creditors,  and  the«r 
do  not  execute  the  deed,  and  are  not  in  any  manner  privy  to  it, — the  deed  will 
merely  operate  as  di power  to  the  trustees,  which  is  rerocable  by  the  debtor; 
and  the  creditors,  even  though  they  be  named  in  the  schedule  to  the  deed, 
cannot  enforce  the  performance  of  the  trust  either  against  the  mdcer  of  tbe 
deed,  or  the  trustees.  Walwyn  y.  CmUis,  3  Mer.  707 ;  S.  C.  3  Sim.  14 ; 
Page  v.  Broom,  4  Russ.  6  ;  Garrard  v.  Ld.  Lauderdale,  3  Sim.  1  ;  Acton  v. 
Woodgate,  2  M.  &  K.  492.  It  seems  however  to  have  been  considered  by 
Sir  J(dm  Leach,  in  Acton  v.  Woodgate,  in  opposition  to  the  opinion  of  Sir  L. 
Shadwell,  V.  C,  in  Gerrard  v.  Ld,  Lmtderdale,  that  if  the  trust  were  com- 
municated by  the  trustees  to  the  creditors  that  would  defeat  the  power  of 
revocation  by  the  debtor,  see  2  M.  &  K.  495.  And  it  has  been  decided,  that 
the  trustees  of  such  a  deed  are  at  any  rale  entitled  to  an  answer  to  a  bill  ^ed 
by  them  against  the  maker  of  the  deed  and  the  person,  in  whom  the  1^ 
estate  of  the  assigned  property  was  vested,  to  obtain  a  transfer  of  that 
property ;  where  the  trustees  had  acted  upon  the  deed  by  makiiig  payments 
m  advance  :  and  Lord  Langdale  in  that  case  appears  to  have  been  inclined  to 
support  the  validity  of  tbe  deed  on  general  grounds.  Hmde  t.  Blake,  3 
Beav.  234. 

t  With  regard  to  the  question  of,  who  are  or  are  not  to  be  r^rded 
as  Tolunteers,  it  is  settled  that  a  valuable  consideration  is  requisite  to  put  the 
court  in  motion.  And  although  Sir  £.  Sogden  (Lord  Chancellor  of  Irebmd) 
decided  in  the  case  of  EUit  v.  Nimmo,  that  the  merii&riaua  oonaidenition  c£ 
blood  would  be  sufficient  to  induce  the  court  to  interfere  for  the  purpose  of 
enforcing  the  performance  of  an  executory  trust ;  Ellis  v.  Nimmo,  1  Lloyd  & 
Gould,  333 ; — ^that  decision  has  been  since  overruled,  and  the  previous  pnietiee 
restored^  by  the  subsequent  cases  of  HMemmy  v.  BeadSu^eoa,  8  Sim.  324,  and 
Jeferys  v.  Jeferya,  1  Cr.  &  Ph.  138,  where  it  was  held  by  Sir  L.  SbadweD, 
y.  G„  in  the  one  case,  and  X«ord  Cottenham,  C«,  in  the  other,  that  a  valtuible 
consideration  only  would  auffice  for  this  purpose.    See  J^krfs  v.  Jejftryh 
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on  wluch  the  Toluntary  trust  is  attempted  to  be  established,  be  alill      PAsa*  I. 
ezecatory  and  incomplete,  the  court  will  decline  to  interpose  (k).  Cbmw'  n. 

But  although  there  may  not  be  any  actual  conveyance  or  assigmaeiit      Sbot.  5. 
lestiug  the  1^^  interest  in  the  property  in  trustees  for  the  objects  of  Trust  may  be 
the  settlor's  bounty,  yet  if  the  rehtion  of  trustee  and  eegtm  qtte  trmt  ^^^' 
be  otherwise  ocMnpletely  and  effectually  constituted,  that  is  regarded  in 
equity  as  a  perfect  titie,  and  will  be  enforced  as  such  on  behalf  of  the 
cef^in  ^e  trust  (x).    This  distinction  was  put  very  forcibly  by  Lord 
Eldon  in  the  case  of  ex  parte  Pye.     *'  It  has  been  decided,'"  said  that 
ksrned  judge,  *^tiut  upon  an  agreement  to  transfer  stock  this  court 
will  not  interfere ;  but  if  the  party  has  declared  himself  to  be  the 
tnatee  of  that  stach^  it  becomes  the  property  of  the  cestui  que  trust 
without  more,  and  the  court  will  act  upon  it"  (y). 

However  the  distinction,  between  what  will  or  will  not  constitute  a 
complete  and  perfected  voluntary  trust,  depends  upon  very  nice  and 
lefined  considerations  (z) ;  and  the  cases  on  the  subject  I4>pear  to  be 
axneiriiat  at  varianoe  with  each  other. 

A  voluntary  agreem«it  or  covenant  to  convey  property  upon  tnist,  An  agreement 
though  under  seal,  is  clearly  executory,  and  will  not  be  enforced  against  oonyey  upon 
the  covenanting  party  (a).     This  rule  was  strikingly  exemplified  in  a  *™* "  incom- 
Rcent  case  before  Lord  Cottenham ;  where  a  &ther  by  a  voluntary 
settlement  conveyed  certain  freehold  estates,  and  by  the  same  deed 
txmsanted  to  surrender  certain  copyhold  lands  to  trustees,  in  trust  for 
the  benefit  of  his  daughters.     The  settlor  afterwards  devised  part  of 
the  estates  comprised  in  the  settlement  to  his  wife,  who  was  admitted 
to  some  of  the  copyholds.    After  the  father's  death  a  bill  was  filed  by 
the  daughters  gainst  the  wife  and  the  trustees  to  establish  the  teusts 
of  the  settlement,  and  the  Lord  Chancellor  granted  the  relief  prayed, 
•B  far  as  it  related  to  the  fireeholds,  but  dismissed  the  bill  with  costs  as 
to  the  copyholds  (&). 

So  any  voluntary  instrument,  which  has  not  the  effect  of  conveying  Or  anabtohiie 
or  transferring  the  legal  interest  in  the  property,  with  which  it  "^S^S'aot 

Mtempte  to  deal,  appears  to  be  on  the  same  footing  as  a  mere  agree-  pass  the  itgai 

estate. 

(a)  OrfMm  T.  SmnUj  3  Bio.  C.  C.  12  ;  «0»  v.  Patrick,  S  Keen.  123 ;  Lsckmtrt  t. 

Atea  ▼.  KUiMi^  6  Vet.  656  $  JbUrokut  ▼.  M.  of  Carli$ie,  3  P.  Wms.  222. 

Smiih,  12  Ves.  39;  Sdwardt  y.  Jmuu,  1  (y)  B$f  parte  Pye,  18  Yes.  149. 

M.  k  Cr.  226  ;  J^crya  ▼.  J^efft,  1  Cr.  (a)  See  StFkddm  v.  Jmkytu,  Phffl.  157. 

&Ph.  136;  DiUm  ▼.  Cippkh  1  M.  &  Cr.  (a)  EUiton  v.  BiHnm,  6  Vet.  656;  Cbf- 

^7.  tern  ▼.  Mimi^,  1  Mad.  176. 

(«)  Pmhert^  t.  Puivertqft,  18  Vet.  99 ;  (b)  J^jftryt  ▼.  J<^ery«,  1  Cr.  &  Ph.  138. 
Wktetkif  ▼.  Pmrr,  1  Keen,  551 ;  Catfm- 

^sUipost,  The  early  case  of  Watts  v.  Bullas,  1  P.  Wms.  60,  appears  to  be 
in  {aToor  of  the  validity  of  the  consideration  of  blood  to  support  a  trust,  at  all 
erenta  as  against  the  heir  of  the  settlor  qfter  his  death.  But  that  dedsion 
<*iuiot  be  rmrded  as  of  mudi  weight  when  opposed  to  the  genend  eanent  of 
fte  later  an&nilies. 
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Part  I. 

Div.  I. 

Chaptbk  II. 

Sbct.  5. 


Unlets  it  is  ac- 
companied by 
some  conclusive 
act,  or  dedaza- 
tion. 


And  whether 
under  seal  or 
not,  is  imma- 
teiiaL 


Or  with  or  with- 
out the  inter- 
vention of  trus- 
tees. 

Or  whether  it 
be,  or  not,  com- 
municated by 
the  owner  to 
the  object  of 
his  bounty. 


ment  to  assign ;  and  it  is  immaterial  that  it  professes  in  terms  to  be  a 
complete  and  actual  assignment  or  conveyance  of  the  property  in 
question.  It  is  obvious,  that  such  a  disposition  is  still  imperfect  and 
incomplete,  and  can  only  be  perfected  by  the  decree  of  a  court  of  equity 
compelling  a  conveyance  by  the  owner  of  the  legal  estate,  consequently 
such  an  instrument  will  not  of  itself  create  a  binding  trust  (c) ;  althoug^h 
it  may  have  that  effect  if  it  be  accompanied  by  some  additional  and 
conclusive  act  or  declaration  constituting  a  perfect  trust  (d). 

Thus  where  a  voluntary  assignment  of  stock  was  made  by  deed  to 
trustees,  for  the  benefit  of  a  person  named  in  the  deed  (e):  or  of  India 
Stock,  and  shares  in  an  Insurance  Company,  the  le^al  title  to  which 
did  not  pass  by  that  mode  of  assurance  (/):  or  of  the  expectant 
equitable  interest  of  a  party  in  a  sum  of  money  as  the  next  of  kin  of 
the  person  entitled  in  possession  (g) ;  or  where  a  memorandum  was 
endorsed  on  a  receipt  for  a  subscription  to  a  navigation  (A),  or  on  a 
bond  (i),  which  memorandum  purported  to  be  an  assignment  by  the 
owner  to  the  party  named  in  the  memorandum ;  in  all  these  cases  the 
court  has  considered  the  gift  to  be  incomplete,  and  has  refused  to 
enforce  it  as  a  trust  against  the  parties,  by  whom  it  was  made. 

Although  some  of  these  cases  appear  to  have  been  much  stronger 
in  favour  of  the  trust  than  others,  the  decisions  clearly  establish, 
that  a  voluntary  assignment  of  property,  which  cannot  be  dealt  with 
by  assignment  at  law^  will  be  equally  ineffectual  for  the  purpose  of 
raising  a  trust,  against  the  assignor,  whether  it  be  or  be  not  under 
seal,  and  executed  in  a  legal  form  (A). 

It  appears  also  to  be  immaterial,  whether  the  gift  in  such  cases  be 
made  directly  to  the  parties,  who  claim  the  trust,  or  to  trustees  for 
their  benefit  (/)• 

In  some  of  the  cases,  the  fact,  of  the  instrument  of  gift  renuuning  in 
the  possession  of  its  author,  and  not  being  acted  on  up  to  the  time  of 
his  death,  seems  to  have  had  some  influence  on  the  court  in  deciding 
against  the  trust ;  and  unquestionably  that  is  a  veiy  strong  circum- 
stance against  it  (m).      But  in  Edwards  v.  Jones^  the  memorandum. 


(c)  Colman  Y.  8areU,  3  Bro.  C.  C.  12 ; 
AnUrohu  y.  Smith,  12  Yes.  39 ;  Sdwardi 
y.  Jane9,  1  M.  &  Cr.  226  ;  Meek  y.  Keitie- 
weli,  1  Hare,  464 ;  afllrmed  on  appeal  by 
Lord  Lyadhnrst,  6th  December,  1843 ;  Dt/. 
Ion  y.  Coppm,  4  Juriit,  427  ;  S.  C.  4  M.  & 
Cr.  647  ;  Beateon  y.  Beaieon,  12  Sim.  281. 

(d)  CoUmitm  y.  Patrick,  2  Keen,  123  ; 
Rjfcrqft  y.  CkrUtie,  3  Beay.  238 ;  Hinde  y. 
Blake,  ib.  234. 

(tf)  Ooiman  y.  Sarell,  3  Bro.  C.  C.  12. 

(/)  Dillon  y.  Coppin,  4  Jurist,  427 ; 
8.  a  4  M.St  Cr.  647. 

(g)  Meek  y.  Kettlewell,  1  Hare,  464  ; 
aiBrmed  6th  December,  1843. 

(A)  Anirohtu  y.  Smith,  12  Yes.  39. 

(0  Edwardi  y.  Jonee,  1  M.  &  Cr.  226. 


(k)  Colmam  y.  Sareli,  3  Bro.  C.  C.  12 ; 
Meek  y.  KettUweU,  1  Hare,  474  ;  BdmardM 
y.  Jonee.  1  M.  &  Cr.  226;  HoUowm^  r. 
Headmgton,  8  Sim.  324.  Bat  from  the  re- 
port of  this  last  case  it  does  not  appear  yrhat 
was  the  natmre  of  the  property  induded  in 
the  settlement. 

(0  In  Anirokue  y.  Smiih,  12  Yea.  39 ; 
Bdwarde  y.  Jonee,  1  M.  &  Cr.  226 ;  and 
Meek  y.  Kettlewell,  I  Hare,  464,  the  gift 
was  direct.  In  Colman  y.  Sareli^  3  Bro. 
C.  C.  12 ;  and  Dillon  y.  Coppin,  4  Jurist, 
427 ;  and  4  M.  &  Cr.  647,  it  was  to  tnis- 

(m)  Antrobui  y.  SmUh,  12  Yea.  39  ; 
Dillon  y.  Coppin,  4  Jur.  427 ;  ^.  C  4  M. 
&  Cr.  647  ;  Vmaeke  y.  GiUe,  2  MoU.  267. 
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• 

assigning  the  bond,  was  not  only  communicated  by  the  donor  to  the      Part  I. 
object  of  her  bounty,  but  was  also  acted  upon  by  the  delivery  of  the    chaptIib  il 
bond  itself  to  the  volunteer :  and  yet  the  court  refused  to  recognize       Sbct.  5. 
this  transaction  as  a  trust  (n).    In  a  recent  case  Sir  J.  Wigram,  V.  C, 
observed,  **  that  the  case  of  Edwards  v.  Jones  shows,  that  the  most 
clear  intention  to  confer  an  interest  by  a  present  act  may  not  be  suffi- 
cient to  create  a  trust  in  favour  of  a  volunteer,  although  made  by  the 
party,  in  whom  the  legal  interest  may  be,  and  communicated  by  that 
party  to  the  intended  cestui  que  trust  "  (o)*. 

It  would  seem  to  follow  from  the  foregoing  decisions,  that  the  court 
will  in  no  case  interfere,  to  enforce  the  performance  of  a  voluntary  trust 
against  its  author,  if  the  legal  interest  in  the  property  be  not  trans- 
ferred or  acquired,  as  part  of  the  transaction  creating  the  trust. 

The  doctrine  of  the  court  however  does  not  appear  in  fact  to  be  so  a  formal  deck, 
confined.     If  a  formal  declaration  of  trust  be  made  by  the  legal  owner  []^*^^*f  ^'* 
of  the  .property,  declaring  himself  in  terms  the  trustee  of  that  property  and  will  be 
for  a  volunteer,  or  directing,  that  it  shall  be  held  in  trust  for  the  ■^'^^P^"* 
volunteer,    the    court  will   consider  such  a  declaration  as  a  trust  Whether  made 
actually  created,  and  will  act  upon  it  as  such(/>).     And  a  simikr  the  l42l"«rtate. 
declaration  or  direction  even  by  the  equitable  owner^  has  also  been 
supported  as  a  valid  trust  (9). 

Thus  in  ex  parte  Duhost^  a  testator  directed  by  letter  his  agent 
at  Paris  to  purchase  an  annuity  for  a  lady.  This  was  done,  but  the 
purchase  was  made  in  the  name  of  the  testator,  who  afterwards 
sent  over  a  power  of  attorney,  authorizing  the  agent  to  transfer  the 
annuity  into  the  name  of  the  lady.  Before  the  transfer  was  made  the 
testator  died,  but  the  agent,  while  ignorant  of  the  death  of  his 
principal  had  actually  made  the  transfer^  which  under  those  circum- 
stances was  valid  by  the  law  of  France.      It  was  held  by  Lord  Eldon, 

(r)  Bdwardt  t.  /o»««,  1  M.  &  Cr.  264.  tlw)ell,  1  Hare,  470 ;  APFadden  ▼.  Jenkint, 

(0)  MeeJt   V.  KetiUweU,   1  Hare,   472  ;  1  Hare,  458 ;  and  Phill.  153,  7  ;  Jame»  t. 

sffinned,  L.  C.  Lyndhurst,  6th  December,  Bydder,  4  Beav.  600;  Thorpe  y.  Owtn,  5 

1843.     See  also  Coningkttm  t.  Plunkeit,  Beav.  224. 

2  N.  C.  C.  245.  {q)  Collinson  v.  Patrick,  2  Keen,  123  ; 

(p)  Ex  parte  Pyt,  18  Yes.  149;  JVkeat-  Ryerqfl  ▼.  Chrisiy,  3  Beav.  238. 

/<3f  ▼.  Purr,  I  Keen,  551  ;  Meek  v.  Kei- 


*  It  is  material  for  the  party  who  seeks  to  enforce  the  trust  in  these  cases, 
to  shew,  that  the  person  making  the  assignment  has  done  all  in  his  power  to 
derest  himself  of  the  property,  and  the  right  to  controul  it.  On  this  ground 
where  the  subject  of  the  assignment  was  stock  in  the  public  funds,  and  the 
legal  title  was  not  completed  by  a  transfer ;  or  where  it  was  India  stock,  or 
shares  in  an  insurance  society,  the  legal  interest  in  which  might  have  been 
transferred  by  the  owner  by  a  different  mode  of  assurance,  which  he  neglected 
to  adopt,  the  transaction  was  regarded  as  imperfect  and  incomplete.  Colman 
V.  Sartll,  3  Bro.  C.  C.  12 ;  Dillon  v.  Coppin,  4  Jurist,  427  ;  iS.  C.  4  M.  &  Cr. 
647,  and  see  Coningham  v.  Plunkett,  2  N.  C.  C.  245. 
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Fart  I.      that  the  testator  had  committed  to  writmg  a  sufficient  dedaratioo, 

COPTER  II.    ^^^  ^^  ^^^^  ^^^  P^^  ^^  ^^^  estate  in  trust  for  the  annuitant  (r). 
Sect.  5.  In  Wheatky  v.  Purr^  a  testatrix  directed  her  bankers  to  place  a 

sum  of  2,000/.  in  the  joint  names  of  the  plainti£^  and  of  herself  as  a 
trustee  for  the  plainti&.  The  sum  was  placed  by  the  bankers  in  their 
books  to  the  account  of  the  testatrix  cdone^  as  trustee  for  the  plain- 
tiffs, and  a  promissory  note  for  the  amount  with  interest  was  given  by 
them  to  her  as  such  trustee.  This  note  remained  in  her  possession  at 
her  death,  and  her  executor  received  the  money,  and  invested  it  in  his 
awn  name.  It  does  not  appear  from  the  report  of  the  case,  whether 
any  interest  on  the  note  was  received  by  the  testatrix  in  her  lifetime. 
Under  these  circumstances  Lord  Langdale,  M.  R.,  held^  that  the 
transaction  amounted  to  a  complete  declaration  of  trust,  and  that  the 
executor  was  a  trustee  for  the  plaintiff  in  whose  favour  the  trust  was 
created  (s).  So  in  the  recent  case  of  M^JFadden  v.  Jenkins  (jt\  A.  had 
sent  a  direction  to  J5.,  who  owed  him  500/.,  to  hold  the  debt  in  trust 
for  a  third  person,  who  was  a  volunteer,  JB,  assented  to  the  direction, 
and  paid  10/.  to  the  volunteer  as  part  of  the  trust  money.  And 
on  appeal,  this  direction  was  considered  by  Lord  Lyndhurst,  C,  as  a 
complete  and  irrevocable  trust,  and  one  that  was  binding  on  AJs 
executors  (Q.  And  in  the  still  later  case  of  Thorpe  v.  Owen(u)j 
where  jB.  in  his  lifetime  had  added  a  sum  of  1,000/.  belonging  to  him- 
self to  a  trust  fund  held  by  him  for  the  benefit  of  his  daughters,  and 
had  invested  the  whole  aggregate  sum  together  in  his  own  name,  and 
he  subsequently  treated  and  admitted  the  whole  sum  including  the 
.  1,000/.  to  be  held  in  trust  for  his  daughters.  It  was  held  by  Lord  Lang- 
dale,  M.  B.,  upon  JS.'s  death,  that  there  had  been  sufficient  to  consti- 
tute a  trust  in  favour  of  the  daughters  (t^).  However,  in  Oaskell  v. 
Gaskell  {x)  a  person  wrote  to  his  bankers,  desiring  them  to  transfer 
certain  sums  into  the  names  of  himself  and  three  other  persons  as 
trustees  for  his  wife  for  life,  and  after  her  death  for  his  son.  The 
tranter  was  made  hy  the  bankers,  but  there  was  some  proof,  that  no 
communication  of  the  transaction  was  made  to  the  other  trustees,  and 
that  the  arrangement  was  made  with  the  view  of  avoiding  legacy  duty. 
Under  these  circumstances,  it  was  held  by  the  Court  of  Exchequer, 
that  the  fund  was  never  out  of  the  settlor's  power,  and  that  he  might 
at  any  time  have  revoked  the  disposition,  and  consequently,  that 
it  formed  part  of  his  personal  estate  (:r).  It  seems  very  difficult  to 
reconcile  this  decision  with  the  principle  established  by  the  series 
of  cases  above  mentioned. 

(r)  Bx  parte  Pye  and  Dubosf,  18  Vcs.  («)  Thorpe  v.  Owen,  5  Bear.  224;  and 

140.  Bee  Jamee  v.  Bydder,  4  Beay.  600. 

(*)  Wheatley  y.Pmrr,  I  Keen,  651.  («)  Oaekeli  v.  Q^ekeU,  2  Young  &  Jerr. 

(/)  ITFadden  t.  Jenkine^  1  Hare,  458 ;  502. 
PhiU.  153. 
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In  these  cases  the  legal  ownership  of  the  property  was  vested  in  the      Paht  I. 
party  by  whom  the  trust  was  declared ;  but  it  has  been  decided  that  a    rJ^^lLl'ir 


mere  equitable  interest  may  also  be  the  subject  of  a  similar  declara-       Sxot.  5. 

tion.     Thus  in  CoUiiuan  v.  Patrick  a  bond  had  been  assigned  to  Orbythebenc- 

tmsteesy  in  trust  for  such  persons,  &c.,  as  ^.  (a  feme  coverte)  should  ficiaix>wnen 

appoint,  and  in  default  of  appointment,  for  her  separate  use.    ^.  by 

deed  volmitarily  appointed  the  sum  secured  by  the  bond  to  one  of  the 

plaintifl^  in  trust  for  the  other  two  plainti& ;   and  Lord  Langdale, 

M.  K.,  considered  that  this  was  a  complete  declaration  of  trust, 

which  the  court  would  execute  (y).     And  in  a  subsequent  case,  where 

a  person,  having  an  equitable  life  interest  in  a  sum  of  money,  vested  in 

a  trustee,  by  a  voluntary  deed  directed  the  trustee  to  apply  part  of  the 

income  for  the  benefit  of  an  infant ;  and  tiie  trustee  accepted  the 

trusts  of  that  deed  and  acted  upon  it ;  it  was  held  by  the  same  learned 

judge,  that  a  valid  executed  trust  was  created,  which  could  not  be 

revoked  (z). 

The  declaration  of  trust,  however,  must  be  complete  and  unequi*  But  the  deda- 
vocal ;  therefore  a  letter  by  a  residuary  legatee  to  executors,  stating  miut  be  oomT 
that  she  would  consent  to  a  gift  of  500/.  to  a  volunteer,  was  considered  piete. 
to  indicate  merely  an  intention  to  give,  and  not  to  create  a  trust  (a). 

Moreover,  although  the  declaration  of  the  trust  be  distinct  and  And  not  execa- 
perfect,  yet  if  its  limitations  are  of  an  executory  character,  the  court  J^^  ^^  ***" 
will  not,  as  against  the  author  of  the  trust,  interfile  on  behalf  of.  a 
volunteer  to  give  them  effect  (b).    And  where  an  equitaUe  interest  is  And  the  tnu- 
the  subject  of  such  a  declaration,  it  seems  to  be  necessary  to  show,  ^^^^^^ 
that  notice  had  been  given  to  the  trustees,  in  whom  the  legal  estate  and  accept  the 
was  vested,  and  that  the  trust  had  been  accepted  by  them  (c)  *. 

However,  decisions  are  to  be  found  in  the  books,  which  it  is  very  Some  dedrions 
difficult  to  reconcile  with  some  of  the  propositions  stated  above.    In  h^^ofroinnt' 
Shane  v.  Cadogan^  Mr.  Cadogan,  being  ^ititied  to  an  equitable  rever-  tary  tnists. 
sionary  interest  in  a  sum  of  money,  assij^ed  it  by  voluntary  deed  to  ^'T*'  ^' 
trustees,  upon  trusts  for  the  benefit  of  Imnself  and  his  wife  for  their 
lives,  with  an  ultimate  trust,  which  took  effect,  for  his  father,  Lord 
Cadogan.     Under  this  trust  the  executors  of  Lord  Cadogan  obtained 
payment  of  the  fund  from  the  trustees,  and  the  bill  was  filed  by  Mr. 

(y)  CollinMon  v.  Patrick,  2  Keen,  123.  (c)  Beat$on  v.  Beat»on,  12   Sim.  281  ; 

(z)  Ryerqft  y.  Chritiy,  3  Beav.  238 ;  and  Mtek  v.  Kwttleweiif  1  Hare,  476 ;  Byer^t 

aee  Hinie  t.  Blake,  ib.  234.  v.  Christy,  3  Beav.  238  ;   see  Godsali  y. 

(a)  Cotieen  y.  Mining.  1  Mad.  176.  Webb,  2  Keen,  99  ;  M'Fadden  y.  Jenkins, 

{h)  Coinum  y.  Sareli,  3  Bro.  C.  C.  12 ;  1  PhOl.  163, 7. 
BoUoway  y.  Mea^Ungton,  8  Sim.  324. 

*  Where  the  interest,  which  is  the  subject-matter  of  such  a  declaration,  is 
a  mere  expectancy  or  possibility,  that  circumstance  will  have  some  influence 
with  the  court  in  determining  that  the  trust  is  not  effectually  created. 
Meek  V.  KettUweU,  1  Hare,  476. 
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Part  I.      Cadogan^s  widow,  who  was  also  his  executrix  and  residuary  legatee, 

CBAma  II.    ^m^^^  ^^^  executors  of  Lord  Cadogan,  to  recover  the  fund,  as  part  of 

SscT.  5.       Mr.  Cadogan's  estate.     But  Sir  Wm.  Grant,  M.  R.,  held  that  the 

transaction  had  created  a  valid  trust,  and  dismissed  the  bill  (d). 

F^t$ieuiy.  ^^  Fortescue  V.  Barneti  the  defendant  made  a  voluntary  assign- 

^^^^^^*'  ment  of  a  policy  of  assurance  on  his  life  to  trustees,  upon  trusts  for 

the  benefit  of  his  sister  and  her  children.  The  deed  of  assignment 
was  delivered  to  one  of  the  trustees,  but  the  policy  remained  in  the 
defendant's  possession,  and  no  notice  of  the  transaction  was  given  to 
the  insurance  society.  The  defendant  subsequently  received  a  bonus, 
and  ultimately  disposed  of  the  policy  itself  to  the  society,  and  received 
the  proceeds.  The  bill  was  filed  by  the  surviving  trustee  of  the  deed, 
to  compel  the  defendant  to  replace  the  amount  of  the  sum  secured  by 
the  policy  and  the  bonus ;  and  Sir  John  Leach,  M.  R.,  held,  that  a 
complete  trust  had  been  created,  and  decreed  according  to  the  prayer 
of  the  bill  (e). 
Obienratioiison  With  regard  to  this  last  case  Lord  Cottenham  has  observed  a  dis- 
boM  decinoiis.  ^jn^jjQn^  which  reconciles  it  in  some  measure  with  the  other  autho- 
rities. *'  There,^^  said  his  lordship,  *'  the  practice  of  the  office  was 
stated  to  be,  that  upon  an  assignment,  the  office  recognized  the 
assignee,  and  the  policy  was  therefore  an  assignable  instrument.  The 
policy  was  not  assignable  at  law,  but  it  was  a  title  which,  by  contract, 
was  assignable  as  between  the  parties  "  (f). 

The  case  of  Shane  v.  Cadogan  has  been  disapproved  of  by  Sir  E. 
Sugden  (g) ;  and  the  observations  of  Lord  Cottenham  in  JSdwardt  v. 
Janes^  and  of  Sir  J.  Wigram  in  Meek  v.  KettleweU  (A),  tend  conside- 
rably to  weaken  its  authority.  However  it  has  been  remarked  by 
Lord  Cottenham,  that  the  claim  in  that  case  *'  was  not  against  the 
donor  or  his  representatives,  for  the  purpose  of  making  that  complete 
which  was  left  imperfect ;  but  against  the  persons,  who  had  the  legal 
custody  of  the  fund  "  (i).  For  it  will  be  observed,  that  the  trustees  of 
the  voluntary  settlement  had  actually  obtained  payment  of  the  fund. 
General  result  It  will  be  seen  from  what  has  gone  before,  that  it  is  extremely 
from  t?e  cases,   difficult  in  the  present  state  of  the  authorities,  to  define  with  accuracy 

the  law,  affecting  this  very  intricate  subject.  However  the  writer 
conceives  that  he  is  warranted  in  stating  the  following  propositions  to 
be  the  result  of  the  several  decisions. 

1st.  Where  the  author  of  the  voluntary  trust  is  possessed  of  the 
legal  interest  in  the  property. 

A  clear  declaration  of  trust  contained  in  or  accompanying  a  deed 

(cO  SlooM  ▼.  Cadogan,  2  Sugd.  V.  &  P.  (A)  1  Hare^475,  and  see  Fanner  v.  Teg- 

Appendix,  No.  26,  9th  ed.  for,  2  R.  &  M.  195. 

U)  Fortetcue  y.JBameti,  3  M.  &  K.  36.  (i)  BdwartU  ▼.  Jotui,  1  M.  &  Cr.  238; 

(/)  In  Edwardt  t.  Jomm,  1  M.  &  Cr.  and  see  the  examiaation  of  this  case  by  Sir 

239.  L.  Shadwell,  V.  C.  E.  in  Beatwn  t.  Beatson, 

isi)  2  Sngd.  V.  &  P.  168,  9th  ed.  12  Sim.  291. 
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or  act,  which  passes  the  legal  estate,  will  create  a  perfect  executed      Fart  I. 
trust,  and  will  be  established  against  its  author,  and  all  subsequent    CHAPTEa  ii 
volunteers  claiming  under  him  (A).  Sect.  5. 

A  clear  declaration  or  direction  by  a  party,  that  the  property  shall 
be  held  in  trust  for  the  objects  of  his  bounty,  though  unaccompanied 
by  a  deed,  or  other  act,  devesting  himself  of  the  legal  estate,  is  911 
executed  trust,  and  will  be  enforced  against  the  party  himself  or 
against  his  representatives,  or  next  of  kin  after  his  death  (Q. 

An  instrument,  purporting  to  be  a  conveyance  or  assignment  ofpro* 
perty^  either  directly  to  the  objects  of  the  party's  bounty  (wi),  or  to 
trustees  in  trust  for  them  (n),  but  which  does  not  operate  to  devest  the 
grantor  of  the  legal  estate^  does  not  create  a  perfect  executed  trust, 
and  its  execution  will  not  be  enforced  in  equity  against  the  party  him- 
self, or  against  his  representatives  after  his  decease.  And  it  is  imma- 
terial whether  the  instrument  be  a  mere  note  or  memorandum  (o) ; 
or  a  deed  under  seal  and  formally  executed  {p). 

If  however  the  title  of  the  parties,  taking  under  such  an  assign- 
ment, (though  not  good  at  law,)  is  recognized  by  an  express  custom  or 
convention,  (as  in  the  case  of  a  policy  of  insurance,)  an  absolute 
voluntary  assignment  upon  trusts  may  have  the  same  effect  as  a  per- 
fect legal  conveyance  {q). 

2nd.  Where  the  author  of  the  trust  is  possessed  only  of  an  equitable 
interest. 

If  a  party,  having  the  equitable  interest  in  property,  execute  a 
formal  instrument,  directing  the  trustee^  in  whom  the  legal  interest  is 
vested,  to  hold  in  trust  for  a  volunteer ;  and  this  direction  is  accepted 
and  acted  upon  by  the  trustee.  That  is  an  executed  trust,  which  will 
be  binding  on  the  party,  who  gives  such  a  direction  (r). 

But  a  formal  assignment  of  a  mere  equitable  interest  in  a  fund,  will 
not  create  an  executed  or  binding  trust ;  especially  if  no  notice  of  the 
assignment  be  given  to  the  trustees  of  the  fund,  or,  if  given,  it  is  not 
accepted  by  them  {s). 

The  decision  of  Sir  Wm.  Grant  in  Sloane  v.  Cadogan  would  seem 
to  establish,  that  a  voluntary  conveyance  of  a  mere  equitable  interest 

(*)  Barlow  v.  Heneage,  Prec.  Ch.  211.  (0)  Antrohua  v.  Smith,  12  Vcs.  39 ;  Ed- 

Vlenerinff  t.  Cloffering^  2  Vern.  474 ;  SearT.  ward*  v.  Jone$t  1  M.  &  Cr.  226. 
Aihweil,^  Sw.4ll,n.;  Bolton  y.  Bolton,  ib.  {p)  Caiman  v.  Sarelt,  3  Bro.  C.  C.  12^1 

413.  n.;  Jeferya  v.  Jefery9,  1  Cr.  &  Ph.  ffolloway  Y,Headington,S  Sim.  324 ;  Meek 

138}  Smith  V.  iyntf,  2  N.  C.  C.  345.  v.  Kettlewell,  1  Hare,  474, 5  ;  IHllon  v.  Cop. 

(/)  Ex  parte  Pye  and  Duhott,  18  Ves.  140 ;  pin,  4  Jur.  427  ;  4  M.  &  Cr.  647. 
Wheatleyy,  Purr,  1  Keen,  551 ;  APFadden  (q)  Fortescue  v.  Bamet,  3  M.  &  K.  36 ; 

y.JenkHu,  1  Hare,  458 ;  S.  C.  1  Phil.  153, 7 ;  sec  Edwarde  v.  Jones,  1  M.  &  Cr.  239. 
Jamet  v.  Bydder,  4  Beav.  600 ;  Thorpe  v.  (r)  Rycrqft  v.  Christy,  3  Bcav.  238 ;  CoU 

Owen,  5  Beav.  224.  linson  v.  Patrick,  2  Keen,  123 }  Meek  ▼. 

(«•)  Antrobua  T.  Smith,  12  Ves.  39  ;  Ed-  Kettlewelh  1  Hare,  471 ;  but  see  Beatstm  v. 

teards  t.  Jones,  1  M.  &  Cr.  228  ;  Dillon  v.  Beatson,  12  Sim.  281. 
Oippm,  4  Jur.  427  ;  5.  C.  4  M.  &  Cr.  647.  (*)  Meek  v.  Kettlewell,  1  Hare,  464-76 ; 

(«)  Colman  T.  Sarell,  3  Bro  C.  C.  12 ;  and  Bee  Beatson  v.  Beatson,  12  Sim.  281. 
HoUowty  V.  Headington,  8  Sim.  324. 
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Part  I.      up<m  trusts,  which  are  declared,  will  have  the  same  effect  in  creating  a 

CBApnKll.    bii^du^S  trusty  as  a  conveyance  of  the  legal  estate.     But  the  authority 

S«cT.  5.       of  that  case,  which  was  considerably  weakened  by  the  disapprobation 

it  has  received  both  from  Sir  E.  Sugden,  and  Lord  Cottenham,  must 

now  be  considered  as  completely  overturned  by  V .  C.  Wigram^s  decision 

in  the  recent  ease  of  Meek  v.  Kettlewell{t)^  which  has  since  been 

affirmed  on  appeal  by  Lord  Lyndhurst,  Chancellor  (te)  *. 

Volontary  aet-        By  the  statute  IS  Eliz.  c.  5,  a  voluntary  conveyance  of  property 

tlcment  TOTd      u^hether  real  or  personal  upon  trusts,  will  be  void,  and  may  be  set 

tors.  aside  as  fraudul^it  by  the  creditors  of   the  settlor,   if  he  were 

indebted  to  the  extent  of  insolvency  at  the  time  of  making  the  settle- 
ment (x). 
And  against  And  a  similar  conveyance  of  real  estate  (including  chattels  real(y)) 

chaiOT^  tf^it'Se  ^  ^^  inoperative  against  the  claim  of  a  subsequent  purchaser  for 
real  estate.         valuable  consideration  under  the  statute  27  Eliz.  c.  4.    And  neither 

the  trustees  or  cesiuis  que  trusts  under  the  voluntary  settlement  have 
any  remedy  against  the  settlor,  or  the  purchaser  in  such  a  case  {z). 
And  it  is  immaterial,  that  the  purchaser  had  notice  of  the  settle- 
ment (a).  However  the  settlor  himself  cannot  come  into  a  court  of 
equity  to  enforce  the  specific  performance  of  a  contract  for  the  sale  of 
the  estate,  entered  into  by  him  after  the  settlement  (5). 
fi^Mttf,  ifper-         Ghattels  personal  are  not  within  the  statute  27  Eliz.  Ci  4,  and  a 

voluntary  settlement  of  such  property  will  therefore  be  valid  against  a 
subsequent  purchaser  (c). 

(i)  1  Hare,  475.  vertqfi  v.  Puheriqft,  18  Yes.  84. 

i«)  13  Law  Joum.  N.  S.,  Chanc.  28.  (a)  Puivertq/t  v.  Pulvertoft^  18  Vcs.  91— 


aonal  estate. 


i: 


(«)  Fl^cktr^.  Sidhy,  2  Y«rn.  490;  Tby-  93. 
lor  Y./onef,  2  Atk.  600.  (b)  Johmon  v.  Legard,  T.  &  R.  294; 

(y)  Sanden  y.  DeheWt  2  Vem.  272.  Smith  t.  Garland,  2  Mer.  123. 

(jr)  Eiftfyn  V.  Templar,  2  Bro.  C.  G.  148 ;  (e)  JbiMf  ▼.  Cfnmeh$rt  1  S.  &  St.  315. 

WilUamion  v.  Williammm,  1  Yes.  516 ;  PuU 


*  In  a  recent  case  at  the  Rolls,  not  yet  reported.  A,  made  a  volantuy 
assignment  of  personal  property,  including  a  mortgage  debt  and  a  pdicy  of 
insurance,  to  a  trustee  in  trust  for  himself  for  life  and  after  his  death  for  his 
nephew  and  niece.  He  afterwards  made  a  will,  bequeathing  the  settled 
property  to  other  persons.  It  was  held  by  the  Master  of  the  Bolls  (Lord 
Langdale),  that  the  court  could  not  act  upon  this  trust,  so  far  as  to  make  a 
declaration  of  the  rights  of  the  parties  claiming  under  the  settlement. 
Ward  V.  Audland,  Rolls,  27th  Feb.  1845,  MS.  A  bill,  previously  filed  by  the 
trustee  and  cestuis  que  trusts  asainst  the  executors  of  the  settlor  for  the 
recovery  of  the  settled  property,  had  been  dismissed  by  the  Yice-Chancellor 
of  England  for  want  of  equity,  and  that  decision  had  been  affirmed  on  appeal 
by  Lord  Cottenham.     8,  C.  8  Sim.  571. 


(  w  ) 


DIVISION  IL 

THE  CONSTITUTION  OP  TRUSTEES  BY  IMPLICATION,  OR 

CONSTRUCTION  OF  LkW. 

The  relation  of  trustee  may  be  constituted  not  only  by  the  express       n^^^/* 
dedaration  of  the  parties,  but  also  by  virtue  of  a  trust,  raised  and     Chaptbr  i. 
created  by  implication,  or  construction  of  law.  ^'^*  ^' 

Trusts  of  this  description  are  either  implied,  or  presumed  from  the  i-  Rc«ultiDgor 
sapposed  intention  of  the  parties,  and  the  nature  of  the  transaction ;  trusto!^ 
when  they  are  known  as  "  resulting  or  presumptive  trusts ;"  or  they  2.  Constructive 
aie  raised  independently  of  any  such  intention,  and  forced  on  the        ^ 
conscience  of  the  trustee,  by  equitable  construction,  and  the  operation 
of  law;  and  such  may  be  distinguished  as  *'  constructive  trusts"  (a). 

These  trusts  are  expressly  exempted  from  the  operation  of  the  These  trusts  not 
Statute  of  Frauds  by  the  8th  sect,  of  that  act,  which  declares,  "  that  tute  of  Frauds.' 
where  any  conveyance  shall  be  made  of  any  lands  or  tenements  by 
which  a  trust  or  confidence  shall  or  may  arise  or  result  by  implication 
or  construction  of  law,  or  be  transferred  or  extinguished  by  an  act  or 
operation  of  law,  then  and  in  every  such  case,  such  trust  or  confidence 
shall  be  of  the  like  force  and  effect,  as  the  same  would  have  been,  if 
that  statute  had  not  been  made.^ 


CHAPTER  I. 

TRUSTEBS    BY   VIRTUE   OF   A   RESULTINO   OR   PRESUMPTIVE   TRUST. 

I.  Where  a  Purchase  is  made  by  one  Pereon  in  the  name  of  another. 
II.  Where  there  is  a  Voluntary  Conveyance  without  any  Declaration  of 

Trust. 
m.  Where  there  is  a  Voluntary  Disposition  0/ Property  upon  Trusts,  which 
are  not  Declared,  or  are  only  partially  Declared,  or  Fail, 


Sect.  1. — Where  a  Purchase  is  made  by  one  Person  in  the  name 

of  another. 

Where,  upon  a  purchase  of  property,  the  conveyance  of  the  legal  On  a  purchase 
estate  is  taken  in  the  name  of  one  person,  while  the  consideration  is  i/ thcTiS^^of 
given  or  paid  by  another,  the  parties  being  strangers  to  each  other,  a  another,  a  re- 
resoltmg  or  presumptive  trust  immediately  arises  by  virtue  of  the  the  person  who 
transaction,   and  the  person  named  in  the  conveyance  will  be  a  ^p^^^con- 

^  ^  sideration : 

(a)  1  Cniia.  Big.  391 ;  2  Story.  Equity      Swanat.  585. 
iv.  406;   and  aee   Oifok  t.  Fnmtaifi,  3 
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Part  I. 

Div.  11. 
Chaftsr  I. 

Sect.  1. 


So,  where  the 
oonBideration 
proceeds  from 
two  or  more 
persons. 


Where  the  pro- 
perty is  copy- 
hold. 


trustee  for  the  party  from  whom  the  consideration  proceeds  (fr): 
and  unless  such  a  resulting  trust  would  break  in  on  the  policy  of  an 
act  of  parliament,  this  will  be  the  case,  whatever  may  be  the  nature  of 
the  property,  and  whether  the  conveyance  be  taken  in  the  names  of 
the  purchaser  and  his  nominee  jointly,  or  in  the  name  of  the  nominee 
without  the  purchaser ;  whether  in  one  name  or  several,  and  whether 
jointly  or  successivi  ;  and  the  principle  proceeds  upon  a  strict  analogy 
to  the  rule  of  the  common  law,  that  where  a  feoifinent  is  made  without 
consideration  the  use  results  to  the  feoffor  (c)  *• 

A  similar  rule  prevails  in  cases,  where  the  consideration  proceeds 
from  two  or  more  persons  jointly,  and  the  conveyance  of  the  legal 
estate  is  taken  in  the  name  of  one  of  them  only.  A  resulting  trust 
will  arise  in  favour  of  the  parties,  not  named  .in  the  conveyance,  in 
proportion  to  the  amount  of  the  consideration,  which  they  respectively 
may  have  contributed.  This  appears  to  have  been  doubted  by  Lord 
Hardwicke  in  the  case  of  Crop  v.  Norton  (d) ;  but  in  the  subsequent 
case  of  Wray  v.  Steel  (e)  the  point  called  for  decision,  and  Sir  Thomas 
Plumer,  V.  C,  following  the  true  principle  decided  in  favour  of  the 
resulting  trust  (e).  The  rule  under  consideration  applies  to  copyhold 
as  well  as  to  other  property  (/).  And  where  copyholds  are  held  for 
three  or  more  lives  successiviy  the  other  cestuis  que  vie  will  in  general 
be  trustees  for  the  individual,  by  whom  the  fine  and  expenses  of  the 
admi&sion  were  paid;  and  the  rule  will  be  the  same,  whether  the 
person  paying  the  fine  puts  his  own  life  in,  as  one  of  the  lives,  or 
^0^  (ff)'  And  it  is  immaterial,  whether  there  is  a  custom  enabling  the 
first  life  to  surrender  the  whole  estate,  or  not  (A). 

However  a  custom  in  a  manor,  that  the  person,  whose  life  is  put  in, 
shall  take  beneficially,  unless  a  trust  is  mentioned  on  the  rolls  of  the 


(b)  WillU  V.  Willu,  2  Atk.  71 ;  Lioyd  v. 
SpilM,  ib.  150 ;  Rider  y.  Kidder,  10  Yes. 
360. 

(c)  Dyer  ▼.  Dyer,  2  Cox,  92;  2  Sagd. 
V. &  P.  134, 9th ed. ;  2  Story  Eq.  Jur.  413; 
2  Mad.  Ch.  Pr.  140. 

(d)  Crop  y.  Norton,  2  Atk.  74 ;  and  9 
Mod.  233. 

(«)  Wray  v.  Steel,  2  V.  &  B.  388  ;  2 
Sngd.  v.  &  P.  140, 9th  ed. ;  and  see  Riddle 


V.  Emerton,  1  Vem.  108,  and  Palmer  v. 
Vouny,  ib.  276. 

(/)  Withers  V,  Witkere,  Ambl.  151. 

Iff)  Hotce Y.Howe,  I  y em.  4lb  I  Withen 
V.  Wit  here,  Amhl.  151 ;  Swift  v.  Davie,  8 
East,  354,  n. ;  Prankerd  v.  PranJterd,  1 
S.  &  St.  1 ;  Benger  v.  Drew,  1  P.  Wms. 
781. 

(h)  Smithy.  Baker,\  IiXk..Z^h\  Withen 
y.  Withers,  kmW.  151. 


*  A  distinction  is  taken  by  Sir  £.  Sugden  in  his  work  on  Vendors  and 
Purchasers,  where  two  or  more  persons  contract  for  the  purchase  of  an  estate, 
which  is  conveyed  to  them  both,  but  the  money  is  paid  by  one  only.  In  that 
case  says  the  learned  writer,  **  the  one,  who  paid  the  money,  cannot  call  upon 
those,  who  paid  no  part  of  it,  to  repay  him  their  shares  of  the  purchase- 
money,  or  to  convey  their  shares  of  the  estate  to  him ;  nor  can  it  be  construed 
a  resulting  trust,  as  such  a  trust  cannot  arise  at  an  after  period ;  and  perhaps 
the  only  remedy  he  has,  is  to  file  a  bill  against  them  for  contribution." 
2  Sagd.  y.  &  P.  931,  9th  edition. 
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manor^  is  a  good  custom.    And  where  a  reversionary  grant  to  a  nephew      Pabt  I. 
w-as  taken  of  a  copyhold  in  a  manor,  where  this  custom  prevailed,  and     chafter  i 
no  trust  was  declared  in  favour  of  the  uncle,  who  paid  the  fine,  the       Sect.  i. 
nephew  was  held  to  be  beneficially  entitled  (t). 

And  in  an  old  case,  where  the  person,  whose  life  was  first  put  in, 
was  expressly  staled  in  the  copy  of  the  admission  to  be  the  purchaser^ 
although  the  fine  was  actually  paid  by  a  third  person,  it  was  held,  that 
the  fine  must  be  taken  to  have  been  paid  as  expressed  in  the  copy,  and 
consequently  that  no  trust  could  be  enforced  (A). 

The  doctrine  now  under  consideration  applies  only  to  purchases ;  Resulting  tratt 
and  if  a  person  in  actual  possession  of  property  make  an  actual  gift  or  ^^^l  ^a 
iranrfer  of  it  to  another,  as  a  general  rule  the  presumption  of  a  not  on  ^«. 
resulting  trust  will  not  arise  (/) . 

A  joint  purchase  by  two  or  more  persons,  who  advance  the  money  No  resulting 
in  equal  proportions,  and  take  a  conveyance  to  themselves  as  joint-  ^Jjjjhwcs'"'* 
tenants,  is  considered  as  a  purchase  by  them  jointly  of  the  chance  of 
survivorship ;  and  in  the  absence  of  any  controuling  circumstances, 
the  survivor  will  take  the  whole  estate  in  equity,  as  well  as  at  law  (m). 
However,  joint-tenancy  is  not  favoured  in  equity,  and  the  court  will 
take  hold  of  any  circumstances  connected  with  the  transaction,  for  the 
purpose  of  preventing  a  survivorship,  and  in  such  cases  will  treat  the 
survivor  as  a  trustee  for  the  benefit  of  the  estate  of  the  deceased  party, 
to  the  extent  of  his  share  in  the  property. 

Thos,  if  the  proportions  of  the  purchase  money  advanced  by  each  Seew,  where 
party  are  unequal,  it  has  been  held,  that  there  will  be  no  survivorship  of ^theTu^^SS 
in  equity  (n).     So  if  two  or  more  persons  take  a  joint  mortgage  money  are 
security  for  a  sum  of  money  advanced  between  them  (o) ;  or  if  the  ^^?    ' 
transaction  be  in  the  nature  of  a  joint  undertaking  or  partnership,  as  mortgage, 
in  the  case  of  a  joint  purchase  of  lands  for  the  purpose  of  improve-  Or  partnership 
ment  and  cultivation  (p)  ;  or  of  a  building  or  farming  lease  taken  by  ®^  *"^  ^ 
several  persons  as  joint-tenants  (q)  :  in  idl  these  cases,  although  the 
estate  will  survive  at  law,  a  resulting  trust  will  be  raised  in  equity  in 
respect  of  the  surviving  shares,  and  will  be  enforced  against  the 
survivor  in  favour  of  the  representatives  of  the  deceased  partner  (r). 

However,  an  exception  to  this  rule  was  introduced  by  the  Ship-  Exception,  in 
Registry  Acts.     If  A.  purchased  a  ship  in  the  name  of  B.,  and  the  ^^""^ ^rtl!^^ 
sale  was  registered  in  the  name  of  B,^  jB.'s  title  could  not  be  dis- 

(0  EdwerdM  ▼.  Fidell,  3  Mad.  237.  (o)  Petty  t.  Styward,  1   Ch.  Ca.   31  ; 

(*)  Chalk  V.  Dmw^n,  1  Ch.  Ca.  310.  and  9  Ves.  597,  n. 

(0  Vide  po»t  Sect.   2,  and  Jtffreyi  v.  (//)  Lake  v.  Craddoek,  3  P.  Wms.  158. 

J*fre}ft,  Cr.  &  Ph.  138 ;  Currant  v.  Jayo,  {g)  J^eryt    v.    Stnall,   1   Vcm.    217  ; 

1  Coll.  N.  C.  C.  261.             .  Haj/es  v.  Kingdome,  ih.  33 ;  Lytter  v.  DoU 

(m)  Moytey,  Gy/«#,2  Vem.  385  ;  2  Sugd.  land,  1  Ves.  jun.  431. 

V.  &  P.  127,  Oth  cd.  (r)  2  Sugd.  V.  &  P.  128,   9th  ed. ;    2 

M  Bigden  v.  Vallier,  2  Yes.  sen.  258.  Stor.  £q.  Jur.  418 ;  2  Mad.  Ch.  Pr.  142. 
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Part  I.  lodged  («)•  So,  where  a  ship  was  purchased  with  partnerdup  properly, 
Chaptba'i.  ^^  ^'^^  registered  in  the  name  of  some  only  of  the  partners,  omitting 
S»CT.  1.  the  names  of  others,  it  was  held  even  against  a  claim  by  creditors, 
that  no  resulting  trust  arose  in  favour  of  the  partners,  whose  names 
were  omitted ;  and  this  decision  has  been  followed  by  Lord  LangcbJe, 
M.  R.,  in  a  case  subsequent  to  the  recent  Registry  Act  of  the  6th 
Geo.  IV.  c.  110  (t).  The  law  respecting  the  registration  of  ships  is 
now  governed  by  the  statute  3  &  4  Will.  IV.  c.  5B  ;  and  the  thirty- 
third  section  of  that  act,  after  enacting  that  no  greater  number  than 
thirty^two  persons  are  to  be  registered  at  one  time  as  the  legal  owners 
of  a  ship,  provides^  that  '^  nothing  therein  contained  shall  aflbct  the 
equitable  title  of  minors,  heirs,  legatees,  creditors,  or  others^  exceeding 
that  number,  duly  represented  by,  or  holding  from,  any  of  the  persons 
within  the  said  number.'' 

The  wording  of  this  section  is  singularly  loose  and  ambiguous,  and  it 
does  not  appear  clearly,  whether  or  not  it  was  intended  to  apply  to  an 
QM«re/  The  ®9*"**^^®  interest  of  the  nature  now  under  consideration.  The  point 
effect  of  the  has  not  since  arisen,  but  should  it  occur  in  future,  it  would  seem  to  be 
wm^l\\^c?55^  open  to  a  party,  who  seeks  to  establish  an  equitable  title  to  a  ship  by 
8. 33.  virtue  of  a  resulting  trust  of  the  nature  above  stated,  to  contend  that 

such  was  the  intention  of  the  legislature  in  passing  the  statute. 

However  this  nuiy  be,  it  is  clear  from  the  words  made  use  of,  that 
the  legislature  at  any  rate  recognized  the  possibility  of  the  existence 
of  an  equitable  interest  in  a  ship  in  contradistinction  to  the  legal 
ownership  as  defined  by  the  register. 

With  the  exception  above  noticed,  the  doctrine  (as  between  strangers 

in  blood)  has  been  incontrovertibly  established,  that  upon  a  conveyance 

of  property,  the  legal  estate  shall  be  held  in  trust  for  the  party  by 

FMxif  of  the       whom  the  purchase  money  is  paid.     For  this  purpose,  the  payment  of 

oonSdera^n^^   the  money  must  be  clearly  proved  («) ;  and  this  may  be  done  by  any 

must  he  dear,     evidence  going  directly  to  the  fact  of  payment ;  or  by  the  admission  of 

the  nominal  purchaser  (x)  ;  or  by  a  statement  in  the  purchase  deed ; 
or  in  the  admission  on  the  court  rolls,  where  the  property  is  copy* 
hold  (y).  But  the  statement  in  the  purchase  deed,  or  admission,  as  to 
the  payment  of  the  money,  is  not  conclusive  against  the  nominee, 
althou^  it  will  require  strong  evidence  to  rebut  it  (r).  In  every  case 
the  evidence  adduced,  must  be  such  as  goes  distinctly  to  the  fiict  of 

(ff)  Bx  parit  Houghton,  17  Yes.  251 ;  2  You.  &  Jerr.  169. 

Mtd.  Ch.  Pr.  142.  (jr)  0*Hara  v.  (Tlttol,  2  Eq.  Ca.  Abr. 

(I)  Ckrtii  ▼.  Perrf,  6  Yes.  739 ;  ex  parto  475  ;  Cottimfftom  t.  lUteher,  2  Atk.  155 ;  2 

TaUop,  19  Yes.  60;   Slater  ▼.  WUlu,  1  Mad.  Ch.  Pr.  141,  Srd  ed.;   Amhvn  t. 

Bear.  354.  Amhrott,  1  P.  Wms.  321. 

(«)  NewtoH  V.  Pruton,  Px«c.  Ch.  103 ;  (y)  Better  y.Dmf,  1  P.  Wms.  780. 

Oaaeoigmo  y.  Tkwmff,  I  Yen.  366 ;  WiilU  (7)  Id, 
▼.  WUHs,  2  Atk.  71 ;  Orovet  t.  Orova,  3 
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pftYment.    Loose  and  equivocal  facts,  each  as  possession  of  the  pro-      Pabt  I. 

perty  by  the  party,  who  is  alleged  to  have  advanced  the  money,  will  not     chaftbr  I. 

be  sufficient  (a).     However  it  will  be  enough  to  prove  circumstances       Sect.  i. 

leading  irresistibly  to  the  conclusion,  that  the  money  could  not  have  what  wOl 

been  paid  by  the  nominal  purchaser :  e.^.,  such  mean  circumstances  "J^JJ?*  ^  ^^^ 

of  the  pretended  owner,  as  render  it  impossible  for  him  to  have  been 

the  purchaser  (J).      But  it  is  doubtful  whether  mere  parol  evidence  ^!|^4  parol 

would  be  admissible  under  any  circumstances  against  the  answer  of  proof  admissible 

the  nominal   purchaser,   denying  the  facts  on  which  the  trust   is  Swerome 

attempted  to  be  established  {c),  although  such  evidence  was  admitted  nominal 
•  I  ,jv  purchaser? 

m  an  early  case  (a). 

Where  the  consideration  money  is  expressed  in  the  purchase  deed  Whether  parol 
to  have  been  paid  by  the  person,  in  whose  name  the  conveyance  has  SSte  STprorc*' 
been  taken,  and  nothing  appears  on  the  face  of  the  deed  to  create  a  payment  (^  the 
presumption  that  the  money  in  fact  belonged  to  another,  it  has  been  a  ^nSa^to^tiie 
subject  of  controversy,  whether  parol  evidence  is  admissible  after  the  purchase  deed 
death  of  the  nominal  purchaser  to  prove  a  resulting  trust.     There  is  title.  Quar^ 
no  question  but  that  such  evidence  is  admissible  in  the  lifetime  of  the 
nominal  purchaser. 

Mr.  Sanders  has  maintained  the  negative  of  this  proposition,  on  the 
ground,  that  the  admission  of  parol  evidence  in  such  cases  would  be 
contrary  to  the  Statute  of  Frauds  (e)  ;  and  he  refers  to  several  of  the 
older  cases  as  authorities  for  this  proposition  (/) :  and  this  opinion 
has  been  adopted  and  even  extended  by  another  writer  of  considerable 
authority  (g). 

However  on  the  other  hand  Mr.  Maddox,  in  his  Treatise  on  Chan- 
cery Practice,  expresses  the  inclination  of  his  opinion  to  be,  that 
parol  evidence  may  be  admitted  under  such  circumstances  (A) ;  and 
Sir  E.  Sugden,  in  his  work  on  Vendors  and  Purchasers,  ably  maintains 
the  same  side  of  the  question,  and  asserts,  that  the  statute  is  not 
more  broken  in  upon,  by  admitting  parol  proof  after  the  death  of  the 
nominal  purchaser,  than  by  allowing  such  proof  in  his  lifetime  (t). 
In  Chalk  V.  Danvers  (A),  which  has  been  already  mentioned,  the  first 
of  three  lives,  put  into  a  copyhold  by  8,  W,,  was  expressly  stated  in  the 
odmistion  to  be  the  purchaser^  although  the  fine  was  paid  in  fact  by 
S,  W, ;  it  was  held,  that  the  fine  must  be  taken  to  have  been  paid 
^  expressed  in  the  admission  (k).     On  the  other  hand,  in  Sir  John 


(a)  Grwetj.  Grovu,  3  Y.  &  J.  169. 

W  Per  Lord  Hardwicke  in  WUlit  v. 
^tilit,  2  Atk.  71  s  and  see  Ryall  y.  Ryallf 
cited  AmbL  413. 

(f)  Nnptom  y.  Preiton,  Prec.  Ch.  103 ; 
f^w  ▼.  WiUii,  3  Bro.  C.  C.  577  ;  Bari^ 
'f«  ▼.  PiekengiU,  1  Ed.  515;  2  Sugd. 
3*  &  P.  135 ;  hot  see  OoMeoiane  T.  Tkwino, 
1  VeriL  366. 

(^  1  Vem.  366. 

(c)  See  Mr.  Sanden't  note  to  Lloyd  v. 


SpiiMt,  2  Atk.  ]  50,  and  Sand.  Uses,  259, 
260,  3rd  ed. 

(/)  Kirk  V.  Webb,  Prec.  Ch.  84  ;  New- 
ton ▼.  Pretton,  ib,  133 ;  GMcoignt  t.  Thtvinff, 
1  Vem.  366 ;  Hooper  ▼.  Splee,  2  Vem.  480 ; 
Crop  ▼.  Norton,  2  Atk.  75 ;  and  see  Chalk 
T.  Dauoere,  1  Ch.  Ca.  310. 

(ff)  Roberts  on  Stat,  of  Frauds,  99. 

(h)  2  Mad.  Ch.  Pr.  141,  3id  ed. 

(t)  2  Sngd.  v.  &  P.  136,  9th  ed. 

(k)  Chalk  ▼.  Danvere,  1  Ch.  Ca.  310. 
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Part  I. 
Div.  II. 

CHArXER   I. 

Sect.  1. 


SembU.  That 
it  may. 


Bntwillbe 
admitted  with 
cantion. 

The  daim  must 
not  he  8tale. 


No  residting 
trust,  where  a 
purchase  is 
made  hy  an 
agent  in  his 
own  name. 


Nor  upon  a  con- 
Teyance  for  va- 
luable consider- 
ation, which  is 
not  paid. 


The  resulting 
trust  in  fiTOur 
of  the  actual 
purchaser  may 
be  rebutted. 


Peachy* 8  case  (/)  it  was  laid  down  generally  by  Sir  Thos.  Clark,  M.R., 
that  if  A.  Bold  an  estate  to  C,  and  the  consideration  was  expressed  to 
be  paid  by  jB.,  and  the  conveyance  made  to  J3.,  the  court  would  allow 
parol  evidence  to  prove  the  money  paid  by  C  So  in  the  case  of 
Leach  V.  Leach  (m),  where  the  plaintiff  after  the  death  of  her  husband 
endeavoured  to  establish  a  claim  to  a  trust  in  an  estate,  on  the  ground, 
that  it  had  been  purchased  by  her  husband  in  his  lifetime  with  her 
trust  money  ;  Sir  Wra.  Grant,  M.  R.,  observed,  that,  as  to  the  ground, 
that  the  purchase  was  made  with  the  trust  money,  all  depended  upon 
the  proof  of  the  fact,  ^^  for  whatever  doubts  might  have  been  formerly 
entertained  on  this  subject,  it  is  now  settled,  that  money  may  in  this 
manner  be  followed  into  the  land,  in  which  it  is  invested ;  and  a  claim 
of  this  sort  may  be  supported  by  parol  evidence  "  (m). 

Upon  the  whole  the  preponderance  of  authority  seems  to  be  in  favour 
of  the  admissibility  of  parol  evidence  in  support  of  a  resulting  trust 
under  such  circumstances,  as  well  after  the  death  of  the  nominal  pur- 
chaser, as  in  his  lifetime ;  although  the  purchase  deed  expressly  state 
the  money  to  be  paid  by  the  nominal  purchaser. 

However  it  is  to  be  observed,  that  where  the  evidence  is  merely 
parol,  it  will  be  received  with  great  caution,  and  ihe  court  will  look 
anxiously  for  some  corroborating  circumstances  in  support  of  it  (n) : 
and  in  cases  of  this  nature  the  claimant  in  opposition  to  the  legal 
title,  should  not  delay  the  assertion  of  his  right,  as  a  stale  claim  would 
meet  with  little  attention  (o). 

Resulting  trusts  of  this  nature  are  strictly  confined  to  cases,  whei'e 
the  purchase  has  been  made  in  the  name  of  one  person,  and  the  consi- 
deration paid  by  another.  Therefore  where  a  man  employs  another 
by  parol  as  his  agent  to  buy  an  estate,  and  the  latter  buys  it  in  his 
own  name,  and  no  part  of  the  purchase  money  is  paid  by  the  principal; 
there,  if  the  agent  deny  the  trust,  and  there  is  no  written  evidence  of 
its  existence,  it  cannot  be  enforced  against  him  ;  for  that  would  be  ia 
the  teeth  of  the  Statute  of  Frauds  (p). 

So  where  the  owner  of  an  estate  conveys  it  to  another  absolutely  as 
a  purchaser  for  a  valuable  consideration,  which  however  is  not  paid, 
but  no  case  of  fraud  or  mistake  is  made ;  the  seller  cannot  by  parol 
evidence  alone  establish  a  trust  for  himself;  and  no  resulting  trust 
arises  on  such  a  transaction ;  but  he  will  have  a  lien  on  the  estate  for 
the  purchase  money  (7). 

As  the  resulting  trust  in  these  cases  is  a  mere  matter  of  equitable 


(/)  SUted  in  2  Sugd.  Y.  &  P.  137. 

im)  Leaek  ▼.  XmcA,  10  Yes.  517. 

(n)  2  Siigd.  Y.  &  p.  138,  9th  ed. ;  and 
see  Sir  WiUiara  Grant*s  oliserrations  in  Leaek 
T.  JLcttcil,  10  Ves.  517,  8. 

(o)  Delane  ▼.  Delame,  7  Bro.  P.  C.  279 ; 
2  Sugd.  Y.  &  p.  136 ;  Bonny  ▼.  Ridyard, 
cited  4  Bro.  C.  C.  138  ;  Beel^ford  t.  Wede, 


17  Ves.  97. 

{p)  BMMtel  T.  Huiehmaim,  1  Dick.  44; 
aHorn  T.  O-JSiW,  2  Br.  P.  C.39 ;  Bcrileti 
T.PicJtenytY/,4Burr.22,5;  lCox,15;  S.C. 
4  East,  577,  n.;  2  Sugd.  Y.  &  P.  139;  2 
Story  £q.  Jnr.  414. 

{q)  LemoM  y.  WkUley,  4  Buss.  423. 
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presumption,  it  may  be  rebutted    by  other    circumstanceSi  which      Part  I. 
negative  that  presumption.    And  for  this  purpose  parol  proof  is     chaftbb  I 
admissible  (r),  for  resulting  trusts  are  left  unaffected  by  the  Statute  of       Sbct.  i. 
Frauds,  and  before  that  statute  a  bare  declaration  by  parol  would  And  parol 
prevent  any  resulting  trust  («).     Moreover  the  evidence  in  such  a  case  eTddenceadmis- 
would  be  in  support  of  the  legal  title.  purpose. 

Therefore  in  case  it  can  be  satisfactorily  shown,  either  by  parol  or  The  tmst  may 
other  evid^ice,  that  it  was  the  intention  of  the  party,  from  whom  the  5>«  rebutted  as 
constderation  proceeded,  that  the  person,  to  whom  the  conveyance  is 
made,  should  take  beneficially,  he  will  be  entitled  to  the  estate  (t). 
And  according  to  the  nature  of  the  evidence  the  presumption  in  favour 
of  the  party,  paying  the  consideration  money,  may  be  rebutted  as  to  or  part  only  of 
part  of  the  estate,  and  prevail  as  to  the  remainder  (u).  *^*  "****' 

However  in  these  cases  the  burden  of  proof  rests  upon  the  volun*  Borden  of  proof 
teer  to  show,  that  the  party,  from  whom  the  consideration  moved,  ^^^^J?*^ 
did  not  mean  the  purchase  to  be  a  trust  for  himself,  but  a  gift  to  the  rebut  the  trust 
stranger  (x). 

It  is  to  be  observed,  that  resulting  trusts  of  this  description  must  a  resulting 
attach,  if  at  all,  by  virtue  of  the  circumstances  of  the  transaction  itself:  ^^l  ^^^^ 
thej  cannot  be  raised  from  subsequent  matter  arising  ex  post  facto  (y).  matter  ex  pott 
In  a  case  where  a  lease  of  a  colliery  had  been  granted  to  the  defendant,  "^^  ^* 
in  trust,  as  was  asserted  by  the  plaintiff,  for  the  plaintiff  and  defendant 
jointly  by  virtue  of  a  parol  agreement  between  them  ;  and  no  fine  or 
other  consideration  was  paid  at  the  time  for  the  grant  of  the  lease,  but 
a  moiety  of  the  rent  had  subsequently  been  paid  by  the  plaintiff  to  the 
lessor ;  it  was  argued  on  behalf  of  the  defendant,  that  from  this  pay- 
ment, being  matter  expostfacto^  no  resulting  trust  could  be  construed 
to  arise  in  fayour  of  the  plaintiff.      The  case  however  went  off  on 
another  point,  and  the  court  does  not  appear  to  have  given  any  opinion 
on  this  question  (z). 

The  rule  respecting  resulting  trusts  of  this  nature  is  not  of  universal  No  resulting 
application.     If  the  person,  in  whose  name  the  conveyance  of  property  ^^'^tc^^. 
is  taken,  be  one,  for  whom  the  party,  paying  the  purchase  money,  is  chaser  is  bound 
under  a  natural  or  moral  obligation  to  provide,  no  equitable  presump-  the^nominee!^ 
tion  or  trust  arises  from  the  fact  of  the  payment  of  the  money ;  but 
on  the  contrary  the  transaction  will  be  regarded  prima  facie  as  an 
advancement  for  the  benefit  of  the  nominee.     In  that  case  therefore  it 
will  be  for  the  party,  who  seeks  to  establish  a  trust  on  behalf  of  the 
payer  of  the  purchase  money,  to  displace  by  sufficient  evidence  the 
presumption  that  exists  in  favour  of  the  legal  title  (a). 

(r)  Bider  t.  Kidder,  10  Yes.  364 :    2  (ti)  Lane  v.  IHghttm,  Ambl.  409  s  Ben^ 

Sogl  138  ;  Beehvw  T.  Tawnekend,  1  M.  &  K.  hwo  v.  T^wnehend,  1  M.  &  K.  6 10. 
5W;  TejfUtr  y.  7Vry/or,  1  Atk.  386.  (*)  2  Sugd.  V.  &  P.  139,  9th  ed. 

(«)  B«ttMf  T.  Ompion,  2  Vem.  294.  (y)  2  Sugd.  V.  &  P.  131. 

(0  Mei^etm^,  Andrew,  1  Yes.  58;  Ben^  [x)  Riddle  t.  Emerton,  1  Yern.  108. 

WW  V.  TbiMtAflMf,  1  M.  &  K.  506.  («)  Murlets  v.  Franklin,  1  Swanst.  17. 
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Part  I. 
Dnr.  II. 

CHAPniR  I. 

Sbct.  1. 


Ab  where  the 
nominee  isa 
child  of  the 
purchaser. 


Or  the  pur- 
chaser has 
placed  himself 
in  loco  parentis 
to  the  nominee; 
or  where  the 
child  is  ille- 
gitimate. 

No  distinction 
between  a  son 
and  daughter. 


So  if  the 
nominee  be  a 
grandchild. 


In  this  respect  the  law  of  trusts  agrees  wiUi  the  law  of  uses,  as 
it  existed  before  the  statute  of  Hen.  VIII.  ^*  For  a  feoffment  to  a 
stranger  before  that  statute  without  consideration  raised  a  use  to  the 
feoffor ;  but  a  feoffment  by  a  father  to  his  son  without  other  conside- 
ration raised  no  use  by  implication  to  the  father ;  for  the  consideration 
of  blood  settled  the  use  in  the  son,  and  made  it  an  advancement  *'(&). 

Therefore  where  a  purchase  of  real  or  peiBonal  property  is  made,  or 
a  security  taken,  by  a  parent*  in  the  name  of  a  ^'  child  "  (c),  or  several 
'* children^ (J);  the  transaction  will  be  looked  upon  as  an  advance- 
ment for  the  child,  and  not  a  trust  for  the  parent :  unlefls  it  can  be 
shovm  to  have  been  the  intention  of  the  parent,  that  the  child  should 
not  take  beneficially. 

The  rule  is  the  same  where  the  purchaser  has  placed  himself  in  loco 
parentis  to  the  nominee  (e).  And  the  fact  of  the  child  or  children 
being  *^  illegitimate  "  makes  no  difference  in  this  respect,  ^'if  Aere 
have  been  a  recognition  and  filial  treatment^  on  the  part  of  the  pur- 
chaser towards  the  child  (/). 

A  distinction  seems  to  have  been  taken  by  Lord  Chief  Baron 
Gilbert  between  a  purchase  of  real  estate  in  the  name  of  a  son,  and  of 
a  ^^  daughter ;"  on  the  ground,  that  though  sons  are  often  provided 
for  by  settlement  of  lands,  yet  daughters  seldom  are,  and  therefore  the 
presumption  is  not  so  strong  (g).  This  distinction  however  does  not 
appear  to  be  borne  out  by  the  authorities,  and  it  seems  that  daughters 
must  be  considered  on  the  same  footing  as  sons  vdth  regard  to  the 
application  of  the  doctrine  in  question  (h). 

If  the  father  be  deadj  the  same  rule  prevails  in  the  case  of  a  pur- 
chase by  a  grandfather  in  the  name  of  his  ^'  grandchild ; "  for  on  the 
death  of  the  father^  the  grandfather  stands  in  loco  parentis  to  the 
grandchild  (i).  In  a  subsequent  case  the  distinction  depending  on 
the  death  of  the  father,  does  not  seem  to  have  been  attended  to  (k). 
And  in  the  recent  case  of  Kilpin  v.  Kilpin  (/),  which  came  before 
Sir  John  Leach,  M.  R.,  and  subsequently  on  appeal  before  Lord 


(i)  Grey  y.  Grey,  2  Swanst.  598. 

(e)  Mwnma  y.  Mumma,  2  Yem.  19 ;  Dyer 
V.  Dyer,  2  Cox,  92 ;  Grey  y.  Grey,  2  Swanst. 
594 ;  Sidnumih  y.  Sidnumth,  2  Beay.  447  ; 
SkeatM  y.  Skeats,  2  N.  C.  C.  9. 

(d)  Finch  y.  Finch,  15  Ves.  43  ;  Murleu 
y.  Franklin,  1  Sw.  13. 

(f )  Ebrand  y.  Dancer,  2  Ch.  Ca.  26 ;  Cur- 
rant  y.  Jayo,  1  CoU.  N.  C.  C.  261. 

(/)  Beeltford  y.  Beekfard,  Loft,  490; 
Kilpin  y.  KUpin,  1  M.  &  K.  536, 542. 


8' 


J)  Gilb.  Lex.  Praet. 

[h)  2  Mad.  Ch.  Pr.  145 ;  2  Sn^  V.  &P. 
148 ;  see  Lady  Gorge's  case,  cited  3  Cro. 
550  ;  and BedweUT.  Frome,  dted  2  Cox,  97 ; 
BaekY.  Andrew,  2  Yem.  120. 

(i)  Ebrand  y.  Dancer,  2  Ch.  Ca.  26 ;  S.  C 
I  Con.  N.C.C.  265,11. 

(k)  Lhyd  y.  Read,  1  P.  Wms.  608. 

(/)  Kilpin  y.  KUpin,  1  M.  &  K.  520 ;  see 
Cmrant  y.  Jayo,  1  GoU.  K.  C.  C.  261,  265. 


Qtueref 

Where  the 
pnrcfaaser  is  a 
mother. 


€€ 


*  All  the  cases,  that  have  arisen,  appear  to  have  been  purchases  bj  a 
father  ;'*  it  may  be  a  question,  whether  the  same  rules  woiud  apply  to  the 

case  of  a  similar  purchase  by  a  "  mother."     In  Lloyd  v.  Bead^  1  P.  Wms. 

607,  the  purchaser  was  a  grandmother,  but  no  attention  seems  to  have  been 

paid  to  that  fact. 
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firongham,  C,  there  was  a  transfer  of  stock  by  an  individual  into  the      Part  I. 
joint  names  of  his  natural  daughter  and  her  husband,  and  their     q^aftui'i 
children ;  and  though  the  point  did  not  call  for  decision,  the  case  of       Sect.  1. 
the  grandchildren  was  treated  throughout  as  being   on  the  same 
footing  with  respect  to  advancement  as  that  of  children,  without 
reference  to  the  death  of  their  father  (Z). 

This  doctrine  of  advancement  obtains  equally  in  the  case  of  a  pur-  Or  wife, 
chase  by  a  husband  in  the  name  of  his  *'  wife  "  (m),  and  the  rule  is  the 
same,  where  the  names  of  children  are  joined  in  the  conveyance  with 
that  of  the  wife  (n). 

However,  the  relationship  between  brothers  is  not  of  such  a  charac-  SecuSf  in  the 
ter,  as  to  raise  the  presumption,  that  a  purchase  by  one  brother  in  the  ^ther.^ 
name  of  another  was  intended  as  an  advancement,  and  not  a  trust  for 
the  benefit  of  the  purchaser.  Therefore  where  a  testator  inserted  his 
brother's  name  in  the  renewal  of  a  lease,  for  which  he  alone  paid  the 
fine  and  rent,  there  would  clearly  have  been  a  resulting  trust  for  the 
testator,  had  not  the  brother  produced  evidence  to  show,  that  it  was 
the  testator's  intention,  that  he  should  take  beneficially  (o).  And  this 
case  has  been  recently  followed  by  a  similar  decision,  where  a  mortgage 
security  had  been  taken  by  one  brother  in  the  name  of  another  (p). 

Again,  where  the  nominee  stands  in  the  relation  of  ^'  mother  "  or  Or  mother  or 
"nephew*"  to  the  real  purchaser,  no  presumption  will  arise  from  such  ^^^  ^' 
relationship  of  any  intention  that  those  parties  should  take  beneficially, 
unless  indeed  the  purchaser  has  placed  himself  in  loco  parentis  to  the 
nominee  (g)  ;  but  the  general  rule  will  prevail,  and  they  will  primA 
facie  hold  as  trustees  for  the  purchaser  (r). 

It  appears  to  be  still  an  unsettled  question,  whether  the  rule  in  Whether  a  pur- 
favour  of  the  advancement  of  the  child  shall  prevail,  where  the  con-  jJjinTiuunea^of 
veyance  is  taken  by  the  father  in  his  own  name  and  that  of  the  child  father  and  son 

...  shall  be  an 

JomtJy.  advancement. 

In  the  case  of  Scroope  v.  Scroope  (5),  this  point  was  decided  in  Q****' ' 
favour  of  the  child :  but  there  the  circumstance  of  the  son  not  being 
provided  for  seems  to  have  been  considered  material  (5). 

In  a  subsequent  case,  where  a  copyhold  had  been  purchased,  and  the 
surrender  taken  to  the  purchaser  and  his  wife  and  daughter  and  their 
heirs ;  and  the  purchaser  afterwards  mortgaged  the  whole  estate  and 
died :  the  purchase  was  considered  an  advancement  for  the  benefit  of 

(0  KUpm  \.  Kilpin,  1  M.  &  K.  520 ;   see  (/>)  Benbow  v.  Townshend,  1 M.  &  K.  506 ; 

Otrrant  v.  Jago^  1  Ck)U.  N.  C.  C.  261,  265.  and  see  Skeatt  v.  Sheata,  2  N.  C.  C.  9. 

(m)  Olouttr  V.  Hewer,  8  Ves.  199,  and  9  (?)  See  Currant  v.  JagOy  1  CoU.  N.  C.  C. 

Ves.  12  ;  Benger  ▼.  Drew,  1  P.  Wms.  780.  263. 

(»)  Kmgdome  v.  Bridges,  2  Vem.  67 ;  (r)  Lamplugh  v.  Lamplugh,  1  P.  "Wms. 

ifac*  T.    Andrew,  ib.   120;     Dummer  v.  Ill;  Taglor  v.  AUton,  2  Ck)X,  97;   cited 

PUcher,  5  Sim.  35;  and  S.  C.  2  M.  &  K.  Edwarda  v.  Fidel,  3  Mad.  237. 

262, 272.  (*)  Scroope  v.  Scroope,  1  Ch.  Ca.  27. 

(o)  Maddiaon  v.  Andrew,  I  Ves.  sen.  58. 
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Pabt  I.      the  wife  and  daughter,  and  a  bill  filed  by  the  mortgagee  to  obtain  the 
CuA^tA  I.    ^^^^^  of  his  security,  was  accordingly  dismissed  (^). 
Skct.  1.  And  in  the  case  of  Chey  v.  Orey  (A),  the  Lord  Chancellor  said,  '*  If 

a  father  makes  his  son  a  joint  purchaser  with  him,  and  receives  all  the 
profits,  and  disposes  of  the  rents,  this  is  no  evidence  of  a  trust ;  but 
the  son  takes  the  whole  by  advancement,  if  he  survives."  And  in  that 
case  a  purchase  by  a  father  in  the  joint  names  of  himself  and  his  son 
was  even  treated  as  a  stronger  case  in  favour  of  an  advancement,  than 
a  purchase  in  the  son's  name  alone,  where  the  father  entered  into  pos- 
session and  exercised  acts  of  ownership  over  the  estate  (A). 

But  a  purchase  by  a  father  in  the  names  of  himself  and  his  son  as 
joint-tenants  was  afterwards  considered,  not  to  be  so  strong  a  case  for 
an  advancement.  In  the  case  of  Pole  v.  Pole  (t).  Lord  Hardwicke 
observed,  **  No  doubt  where  a  father  takes  an  estate  in  the  name  of  his 
son,  it  is  to  be  considered  an  advancement.  So  if  the  estate  be  taken 
jointly,  so  as  the  son  may  be  entitled  by  survivorship,  that  is  weaker 
than  the  former  case,  and  still  depends  on  the  circumstances."  In 
that  case  his  lordship  decided  against  the  claim  of  advancement,  but 
mainly  on  the  ground  of  the  son  having  been  previously  provided 
for  (£). 

On  another  occasion  (A),  where  a  father  purchased  an  estate  in  the 
joint  names  of  himself  and  his  son,  and  had  no  other  estate,  to  which 
a  judgment  creditor  could  resort,  the  creditor  was  relieved  in  equity 
against  the  survivorship  at  law ;  the  settlement  being  considered  as 
voluntary  and  fraudulent  against  creditors.  In  his  judgment  in  that 
case  Lord  Hardwicke  says  "  Here  the  purchase  is  in  the  names  of  the 
father  and  son,  as  joint-tenants.  Now  this  does  not  answer  the  pur- 
pose of  an  advancement,  for  it  entitles  the  father  to  the  possession  of 
the  whole  till  a  division,  and  to  a  moiety  absolutely  even  after  a 
division,  besides  the  father^s  taking  a  chance  to  himself  of  being  a 
survivor  of  the  other  moiety:  nay  if  the  son  had  died  during  his 
minority,  the  father  would  have  been  entitled  to  the  whole  by  survivor- 
ship, and  the  son  could  not  have  prevented  it  by  severance,  he  being 
an  infant"  (A). 

With  reference  to  the  distinction,  thus  attempted  to  be  introduced 
Sir  E.  Sugden  observes,  ^*  There  does  not  appear  to  be  much  weight  in 
the  reasons  above  stated.  It  is  evident  that  a  moiety  of  some  estates 
may  be  a  much  better  provision  than  the  entirety  of  others.  The 
chance  of  survivorship,  which  the  father  takes,  is  an  incident  to  the 
tenancy,  and  extends  equally  to  the  son,  who,  after  he  attains  his 
majority,  may  sever  the  joint-tenancy.     If  he  die  during  his  minority, 

(fi)  Back  V.  Andrew,  2  Vera.  120 ;  Prec.  (i)  Pole  v.  Pale,  1  Vcs.  sen.  76. 

Ch.  1.  (k)  Siilemam   y,  Atkdown,  2  Atk.  Alh 

(A)  Grey  ▼.  Grey,  2  Swan&t.  599.  480. 
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it  is  as  well  that  the  estate  should  surme  to  the  father,  who  paid  the      Part  I. 
purchase  money,  and  perhaps  took  the  conveyance  to  himself  and  son    chamJr  i. 
as  joint-tenants,  with  the  express  view  of  advancing  him  only  in  the       Sbct.  i. 
event  of  his  attaining  that  age,  at  which  the  law  considers  a  man  " 
capable  of  managing  his  fortune.    During  the  son^s  minority,  and  the 
life  of  lus  father,  upon  whom  should  he  be  dependent,  if  not  upon  his 
own  parent !     If  the  father  die  during  the  son's  minority,  the  estate 
will  survive  to  him ;  so  that,  perhaps,  it  is  impossible  to  contend  with 
SQCcess,  that  a  purchase  by  a  parent  in  the  name  of  himself  and  child 
as  joint-tenants,  is  not  as  strong  a  case  for  an  advancement  as  a  pur- 
chase in  the  name  of  the  child  solely.     Fraud  is  of  course  an  excep- 
tion to  every  rule  ^  (/). 

It  may  be  remarked,  that  although  the  observations  of  Lord  Hard-  Semhu. 
wicke,  in  Stileman  v.  Ashdown^  certainly  tend  to  create  a  doubt,  "^^^"^ 
whether  a  purchase  in  the  joint  names  of  a  father  and  son  ought  to  be 
considered  an  advancement ;  yet  all  that  that  case  decided  was,  that 
under  the  circumstances  the  transaction  was  fraudulent  and  void 
against  creditors :  therefore  the  previous  cases  of  Scroope  v.  Scroope 
and  Back  ▼.  Andrew  must  still  be  considered  as  authorities  on  the 
general  question  in  favour  of  the  advancement. 

At  all  events  it  would  seem  that  this  distinction  is  not  applicable,  Whexepurchaae 
where  the  conveyance  is  taken  to  the  father  and  son  as  ^^  tenants  in  ^^xh^  wod^son 
common :"  although  this  latter  case  does  not  appear  to  have  anywhere  "  ienanu  m 

•  cominoii* 

arisen  m  practice. 

Where  by  the  custom  of  a  manor,  copyholds  are  granted  for  lives  A  purchase  of 
iuccesHvi^  it  was  once  held,  that  if  the  father  pay  the  fine,  a  grant  to  ^e  muma  ^ 
him  and  his  children,  or  his  children  only,  as  his  nominees,  should  not  "ons  to  take 

-aa>^#i0^^##i^ 

be  an  advancement  for  them,  but  a  trust  for  the  father  (m).  And  Sir 
E.  Sugden  observes,  '^  that  there  seems  some  ground  to  support  this 
distinction ;  because  the  father  could  not  have  taken  the  whole  estate 
in  his  own  name"  (n). 

This  decision  however  has  been  ovemded,  and  it  is  now  settled,  that  wm  be  an 
upon  such  a  purchase,  where  the  children  are  named  to  take  in  succes-  aii?noni  teuat 
sion  after  their  father,  according  to  the  general  rule  this  will  be,  not  a  for  the  &ther. 
trust  for  the  father,  but  an  advancement  for  the  children,  who  will 
take  successivi  after  the  father^s  death  in  the  order  mentioned  in  the 
grant  (o). 

For  this  purpose  it  is  immaterial,  that  the  estate  given  to  the  Although  the 
children  is  reversionary  to  take  effect  in  succession  upon  the  death  of  a  S^^Mren  h 

reTenioDory. 

(/)  2  Sugd.  V.  &  P.  145,  9th  ed.  (n)  2  Sugd.  V.  &  P.  141. 

(m)  Dieketutm  t.  Shaw,  cited  in  Dyer  v.  (o)  Dyer  ▼.  Dyer,  2  Cox,  92  ;  MurUa  ▼. 

^er,  2  Cox,  95,  6,  and  stated  in  1  Watk.  Franklin,   1   Swanst.   13,   18  ;    Skeate  v. 

Cop.  222.  Skeats,  2  N.  C.  C.  9. 
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Part  I. 
Div.  II. 

Chafteb  I. 

Sect.  1. 


A  purchase  in 
the  joint  names 
of  husband  and 
wife  is  an 
advancement 
for  her. 


Or  in  the  names 
of  a  husband 
and  wife,  and 
their  children. 


Or  in  the  name 
of  a  wife  or 
child,  jointly 
with  a  stranger. 


A  imrehase  by 
two  persons  in 
the  name  of  the 
child  of  one  of 
them,  no  ad- 
vancement. 


stranger,  and  not  of  the  father  himself  (p) ;  and  a  fortiori  this  rule  will 
prevail  in  favour  of  the  children,  where  the  grant  is  to  them  imme- 
diately without  the  interposition  of  the  life  of  the  father,  or  any  other 
life  (9). 

In  the  case  of  a  ^'  wife,"  it  is  clear  that  the  presumption  in  fevour 
of  an  advancement  arises  equally,  whether  the  purchase  be  made  by  a 
husband  in  the  joint  names  of  himself  and  his  wife,  or  in  her  name 
solely.  In  the  former  case  a  joint-tenancy  is  created,  and  the  wife,  if 
she  survive  her  husband,  will  take  the  whole  estate  by  survivorship  (r). 
However  some  stress  seems  to  have  been  laid  upon  the  iact,  that  a  wife 
cannot  be  a  trustee  for  her  husband. 

In  like  manner  where  a  man  purchased  a  copyhold,  and  took  the 
surrender  to  himself  and  his  wife  and  Elizabeth  his  daughter  and  their 
heirs.  It  was  held,  that  the  husband  and  wife  as  one  person  took  one 
moiety  by  entireties,  and  the  daughter  the  other  moiety  :  and  the 
court  after  the  husband  s  death  refused  to  give  effect  to  an  incum- 
brance created  by  him,  as  to  any  part  of  the  estate  against  the  title  of 
the  wife  and  daughter  («). 

The  general  rule  respecting  an  advancement  will  not  be  affected  by 
the  fact,  of  the  purchase  being  made  in  the  name  of  a  stranger  jointly 
with  that  of  the  wife  or  child  ;  but  in  such  a  case  the  legal  estate,  thus 
vested  in  the  stranger,  will  be  held  by  him  as  a  trustee  for  the  party, 
for  whose  advancement  the  purchase  was  made  {t).  But  if  the  child, 
in  whose  name  a  purchase  is  made  jointly  with  that  of  the  trustee,  be 
of  tender  years,  and  do  not  live  to  enjoy  the  estate,  it  seems  that  the 
trustee  would  hold  in  trust  for  the  father  («).  And  where  a  purchase 
was  made  by  a  husband,  and  the  conveyance  taken  to  himself  and  his 
wife  and  a  stranger  for  their  lives,  and  the  life  of  the  longest  liver  of 
them ;  it  was  held  after  the  death  of  the  husband,*  that  the  stranger 
was  a  trustee  for  the  wife  during  her  life,  and  after  her  deaths  in  case 
he  survived  her/c>r  the  executors  of  the  husband  {x).  However  it 
might  be  questionable,  whether  these  last  two  decisions  would  now  be 
followed. 

It  seems  that  if  a  father  and  another  person  make  a  purchase  jointly 
in  the  name  of  the  child  of  one  of  them,  that  will  not  be  an  advance- 
ment for  the  child ;  for  the  presumption,  which  arises  from  the  act  of 
the  father  alone,  will  not  naturally  arise  from  a  joint  payment  (y). 


(p)  Fineh  Y.Fineh,  15  Vcs.  51 ;  MurUu 
T.  PnmkHm,  1  8w.  13 ;  Skeats  ▼.  Si§ai$,  2 
N.  C.  C.  9. 

{q)  Murlea  v  Franklim,  1  Sw.  13 ;  2 
Sugd.  V.  &  P.  141. 

(r)  Kmffdon  v.  Bridgnj  2  Vcm.  67; 
^aek  T.  Andrew,  ib.  120,  and  Pre.  Ch.  1 ; 
CkrUt*9  Hotpital  t.  Bndgin,  2  Vera.  683 ; 
Dwmmer  ▼.  Pitcher^  5  Shn.  35,  and  2  M.  & 
K.  262 ;  Binger  v.  Drew,  1  P.  Wms.  780. 


(t)  Back  T.  Andrew,  2  Vera.  UH;  8,  C. 
1  Pre.  Ch.  1. 

(0  Benger  v.  Drew,  1  P.  Wms.  780; 
Lamplugh  y.  Lamplugk,  1  P.  Wms.  Ill; 
Crabb  ▼.  Crebb,  1  M.  &  K.  511,  518;  KiU 
pinv.Kilpin,ib.b42. 

(u)  Lamptugh  ▼.  Zjumphigk,  1  P.  Wms.  1 1 1 

{x)  Kingdon  T,  Bridgewt  2  Yfxn.  €7. 

(y)  Per  Lord  Eldon,  in  FIneh  ▼.  Wwrli 
15  Ves.  51. 
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From  what  has  gone  before,  it  is  clear,  that  a  purchase  of  this      Part  I. 
nature  in  the  name  of  a  wife  or  child  will  be  established  as  an  advance-    chamJii  i 
ment  in  favour  of  the  nominee  in  opposition  to  any  claim  of  the       Sect.  i. 
purchaser  himself  or  his  representatives,  or  of  any  volunteer  deriving  whether  the 
under  him.     However  it  is  not  quite  so  accurately  ascertained,  to  doctrine  of  ad- 
what  extent  the  title  of  the  wife  or  child  will  be  suffered  to  prevail  hold  good 
against  the  creditors  of  the  husband  or  &ther.  ■B^?.®*  *H  .^ 

Txt_  jt^v'fn-.*        -r^v.^v.  .i«        1      creditors  of  the 

in  the  case  of  Chnst  $  Hotpital  v.  JBudgtn  (z)  it  was  said  by  the  purchaser. 
Lord  Keeper,  that  such  a  purchase  might  be  fraudulent  against  credi-  ^^"^'^  ' 
Ujirs  {z).  And  on  one  occasion,  where  the  only  property  available  for 
judgment  creditors,  had  been  purchased  by  the  debtor  in  the  joint 
names  of  himself  and  his  son.  Lord  Hardwicke  considered  the  trans- 
action to  be  fraudulent  as  against  the  creditors^  and  relieved  against 
the  son's  claim  to  the  estate  by  survivorship  (a). 

These  decisions  would  seem  to  place  a  purchase  of  this  nature  upon 
the  same  footing,  as  a  settlement  of  property,  actually  vested  in  the 
settlor^  and  therefore  coining  within  the  statute  13  Eliz.  c.  5,  against 
fraudolent  conveyances.  But  even  in  that  case,  from  the  analogy  of 
the  decisions  upon  that  statute,  the  transaction  could  not  be  impeached, 
unless  it  be  proved,  that  the  purchaser  at  the  time  of  the  purchase 
and  conveyance  was  indebted,  if  not  to  the  extent  of  insolvency,  at  any 
rate  to  so  large  an  amount,  as  to  shew  that  the  object  of  the  transac- 
tion was  to  defeat  or  delay  his  creditors  (6). 

However  Sir  E.  Sugden  states  it  to  be  the  better  opinion,  that  such  a 
purchase  is  not  within  the  statute  of  13  Eliz. ;  for,  as  the  purchaser 
may  give  the  money  to  the  object  of  his  bounty  to  purchase  the  estate 
for  himself,  he  may  by  the  same  reason  direct  a  conveyance  to  be 
made  to  him  (c). 

It  seems,  that  a  purchase  of  real  estate  in  the  name  of  a  child  it  is  good 
solely,  or  joinUy  with  the  father's  name,  is  not  within  the  statute  27  ^^ent  p2?^ 
Eliz.  c.  4  (cQ ;  and  that  statute  does  not  apply  to  personal  property  (e)  :  chaser,  for  va- 
consequently  a  subsequent  purchaser,  although  bond  Jide,  from  the  ygtion.^""  *" 
£Either  will  not  be  relieved  against  an  advancement  of  this  descrip- 
tion (cQ. 

If  such  a  purchase  were  made  by  a  person,  not  being  at  the  time  a  Or  against  sab- 
trader,  or  owing  debts ;  the  advancement  would  be  good  against  the  J^^5\S^. 
creditors,  although  the  purchaser  afterwards  engaged  in  trade,  and  chaser  be  not 
became  bankrupt  (/).  *  *"***"• 

(s)  C3kHii'9  Hotpital  t.  BndgtH,  2  Vem.  (c)  2  Sugd.  V.  St  P.  147  ;  Fletcher  v. 

6S4.  Sidiey,  2  Vera.  490  ;  2  Fonbl.  Cq.  Ch.  5,  s. 

(a)  StiUmam  t.  AMhdmim,  2  Atk.  477,81;  2,  n.  (<0. 

and  see  Reddkigton  ▼.  Reddhigttm,  3  Bidg.  {d)  2  Sugd.  V.  &  P.  146,  citing  Lady 

P.  C.  176.  Gw^ge'e  case,  stated  3  Cro.  550. 

iMMk    T.    mttMMn,  5    Ves.    384;  (e) /onct  ▼.  (Vo«eA«r,  5  Mad.  315  ;  BiU 


T.  SmailwQodtJac  552 ;  TbMnw-      y.  Cureton,  2  M.  &  K.  512. 
heni  T.  Wettaeoit,  2  Beav.  340.  (/)  LiUy  ▼.  (kbvm^  3  P.  Wms.  298. 
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Part  I. 

Div.  II. 

Chaftba  I. 

Sbot.  1. 

Sieuit  if  he  be 
a  trader  at  the 
time  of  pnr- 
chiae. 


Theprtiomp. 
tion  in  fiiTour 
of  advance- 
ment  may  be 
rebutted. 


By  dedaraUon 
of  trust  in 
writing. 


Or  by  parol  de- 
clarationa.  Sed 


But  a  transaction  of  this  nature  came  expressly  within  the  statute 
of  2l8t  Jas.  I.  c.  1 6,  s.  6 :  and  if  the  purchaser  were  a  trader  at  the 
time  of  the  purchase,  his  being  then  solvent  would  not  have  protected 
it  against  the  claims  of  his  creditors,  in  case  of  his  subsequent  bank- 
ruptcy (y). 

The  law  however  in  this  respect  was  partially  altered  by  the  6 
Geo.  IV.  c.  16,  s.  73,  which  only  gives  the  creditors  the  benefit  of  the 
purchase,  where  the  bankrupt  is  insolvent  at  the  time  of  making  it  (A). 

Sums  voluntarily  expended  by  a  husband  for  the  benefit  of  his 
wife's  estate, — for  instance  in  the  redemption  of  the  land  tax,  the 
enfranchisement  of  copyholds,  or  in  building  on  her  estate,  will  not 
create  a  trust  for  the  benefit  of  his  creditors  within  the  principle  now 
under  consideration,  although  he  was  insolvent  at  the  time.  Such 
sums  cannot  therefore  be  recovered  by  them  from  her  estate  (i). 

As  the  presumption  in  favour  of  the  advancement  of  the  child  or 
wife  in  these  cases  proceeds  only  upon  the  supposed  intention  of  the 
purchaser,  it  may  be  rebutted  by  evidence  manifesting  an  intention  on 
his  part,  that  the  nominee  should  take  as  trustee  (A).  It  now  remains 
for  us  to  consider,  what  will  be  sufficient  evidence  for  this  purpose. 

It  is  clear,  that  the  fact  of  the  nominee  being  the  child,  &c.,  of  the 
purchaser  operates  merely  as  a  circumstance  of  evidence^  to  rebut  the 
resulting  trust,  that  would  otherwise  arise  in  favour  of  the  purchaser, 
who  pays  the  money.  Lord  Chief  Baron  Eyre,  who  goes  fully  into 
the  point  in  his  judgment  in  the  case  of  Dyer  v.  Dyer  (/),  says,  '*  that 
it  would  be  disturbing  land-marks,  to  suffer  that  proposition  to  be  called 
in  question ;"  and  as  the  same  learned  judge  goes  on  to  say,  '*  consi- 
dering it  as  a  circumstance  of  evidence,  there  must  be  of  course 
evidence  admitted  on  the  other  side"  (/). 

Written  declarations  made  at  any  time  by  the  nominee,  or  made  by 
the  purchaser  himself  in  contemplation  of,  or  contemporaneomly  with 
the  purchase,  obviously  constitute  the  best,  and  most  complete  e?i- 
dence  to  prove  the  trust ;  and  where  such  proofs  exist,  no  question 
can  arise  on  the  point  (m).  Similar  declarations  by  parol  have  been 
admitted  for  this  purpose  (n).  However  it  has  been  said  that  parol 
evidence  is  improper  against  the  legal  operation  of  a  deed(o):  and 
where  such  declarations  are  conflicting  and  inconsistent  the  court  wiD 
not  act  upon  them  (p). 


(f)  Fryer  v.  JTood,  1  Bro.  C.  C.  160; 
OtoUter  ▼.  Hewer,  8  Ves.  195;  and  see 
Walker  t.  Burrvwe,  1  Atk.  93. 

Ih)  2  Sugd.  V.  dc  P.  U6. 

fi)  Oampitm  v.  Cotttm,  17  Ves.  263. 

(k)  Sidmauth  t.  Sidmouih,  2  BeaT.  454. 

(0  Dyer  y.  Dyer,  2  Cox,  93, 4 ;  1  P.  Wms. 
112,  8.  C. 

(m)  Orey  ▼.  Orey,  2  Sw.  600. 


(«)  Grey  t.  Grey,  2  Swanst.  594-6; 
Kilpim  y.Kiljfim,  1  M.  &  K.  520;  SidmotUh 
▼.  Sidmoutk,  2  Beav.  455 ;  Se&wui  t.  Scevta, 
I  N.  C.  C.  65. 

(o)  2Vy/or  v.  Tayhr,  1  Atk.  386;  I^ 
plugh  V.  Lampbtgh,  1  P.  Wms.  Ill ;  i^- 
dmfftom  V.  Reddimyton,  3  Ridg.  P.  C.  182. 

(p)  Orey  T.  Orey,  2  Sw.  597. 
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There  is  no  doubt,  but  that  parol  evidence  is  good  in  guppcrt  of  the      Pabt  I. 
daim  of  the  nominee  in  such  cases  ;  for  it  concurs  with  the  legal     chaptsr  I. 
title  (g) .    But  where  a  trust  of  some  shares,  purchased  by  a  father  in  his       Sect,  i, 
son's  name,  had  been  clearly  proved  by  the  parol  admissions  of  the  son,  puoi  endence 
Sir  K.  Bruce,  V,  C,  refused  to  admit  a  bare  declaration  of  the  son  J^"^^^^*^ 
for  the  purpose  of  rebutting  the  trust.     In  the  same  case  his  Honor  adyanoement. 
received  with  some  doubt  a  similar  declaration,  which  was  supported 
by  a  corroborative  fact,  but  under  the  circumstances  he  did  not 
consider  that  evidence  sufficient  to  rebut  the  trust,  and  decreed  in 
iavour  of  the  father's  claim  (r). 

It  was  said  by  the  Lord  Chancellor  in  Grey  v.  Grey  (s),  that,  where  no  de- 

"  where  a  father  intends  a  trust,  he  ousht  to  see  it  declared  in  ^f^??®' 

^  ®  trust,  the  pre- 

wntiDg,  or  supported  by  direct  proof,  and  not  rest  upon  construe-  nimptioii  of  an 
tions"  («)  :   and  Lord  Eldon  has  observed  that   "  this  principle  of  ^^^^t. 
law  and  presumption,"  (viz.  in  favour  of  the  advancement  of  a  child,)  ted  by  other 
" ought  not  to  be  frittered  away  by  nice  refinements''  {t).    However  o"«™«*«»<^' 
it  }&  not  essential  to  have  an  actual  declaration  or  admission  of  the 
trust  either  in  writing  or  by  parol ;  there  may  be  other  circumstances, 
which,  when  established  in  evidence,  will  support  the  inference,  that 
the  nominee  was  intended  to  take  as  a  trustee  for  the  purchaser,  and 
not  for  his  own  benefit. 

Thus  where  a  father  had  already  fully  provided  for  a  son,  a  further  As,  where  the 
purchase  in  his  name  has  been  considered  not  to  be  an  advance-  fuUy  adTanced. 
ment(tt):    more  especially  if  there  are  other  children  unprovided 
for(;r).    But  if  the  child  be  provided  for  and  emancipated  only  in  But  a  previous 
|Hirt,  that  will  not  be  sufficient  to  rebut  the  presumption  of  advance-  ^^^t^s. 
ment  (y).     And  a  younger  son,  on  whom  a  reversion  had  been  settled  not  sufficient  to 
by  his  father  expectant  on  his  mother's  death,  has  been  considered  "  ^*  *  •  *™^' 
unadranced :  *^  The  father  is  the  only  judge  as  to  the  question  of  the 
son's  provision,"  and  if  he  consider  a  child  unadvanced,  though  some 
provision  may  have  been  made  for  him,  that  will  be  sufficient  to 
prevent  the  trust.     Indeed  from  the  state  of  the  authorities  on  the. 
point,  there  seems  to  be  much  force  in  the  observation  of  the  Lord 
Chief  Baron  in  Dyer  v.  Dyer^ "  that  the  distinction,  of  the  son  being  pro- 
vided for  or  not,  is  not  very  solidly  taken,  or  uniformly  adhered  to"  (z)  *. 

(f )  Taflor  T.  Taplor.  1  Atk.  386 ;  Xom-  ion  v.  lUddingtoH,  3  Bidg.  P.  C.  176 ;  Orey 

phgh  X.  Lamplugh,  1  P.  Wms.  Ill ;  Red-  y.  Orey,  2  Swanst.  600. 

^tfm  ▼.  HeddimgtOH,  3  Ridg.  P.  C.  176.  (*)  PoU  r.  PoU,  1  Vcs.  sen.  76. 

(r\  Seawin  v,  Semoim,  I  N.  C.  C.  65.  {y)  Reddington  t.  Reddington,  ubi  n^a  ; 

(«)  Grty  V.  Orey,  2  Sw.  600.  Qrey  ▼.  Grty^  2  Swanst.  600. 

(0  In  Fineh  ▼.  Fimch,  15  Yes.  50.  (j)  Reddington  t.  Reddington,  ubi  eupra  ; 

(«)  EUioti  y.  EUioti,  2  Ch.  Ca.  231 ;  Dger  v.  Dger,  2  Cox,  94. 
Sbelee  ▼.  SAaUe,  2  Freem.  252  ;  Redding- 

*  In  the  ease  of  KUpin  v.  Kilpin  it  was  said  by  the  Lord  Chancellor 
U^  Broiigham)^  that  it  was  a  material  circumstance,  if  a  provision  had 
heen  pTeviousIy  made  for  the  child  or  not,  but  that  was  far  from  being 
decifflTe.     KUpin  v.  Kilpin,  1  M.  &  K.  542. 
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Part  I. 

Div.  II. 

Cbaptbk  I. 

Sect.  1. 

Pouestion 
taken  by  the 
father  not  con- 
cliuive  eyi- 
denoe. 


Whether  the 
child  be  infant 
or  adult. 


Acti  of  the 
child,  autho- 
rising the 
father's  posses- 
sion are  imma- 
terial. 


Possession  of  the  estate  taken  by  the  father,  and  acts  of  ownership 
exercised  by  him  during  his  life,  are  circumstances  of  evidence  as  to 
his  intention,  although  by  no  means  conclusive  (a). 

Where  the  child,  in  whose  name  the  purchase  was  taken,  was  an 
infant  at  the  time,  possession  taken  by  the  father,  and  the  receipt  of 
the  rents  by  him  during  his  life,  will  not  be  deemed  subversive  of  the 
child's  claim ;  but  such  acts  will  be  considered,  as  done  by  the  father 
in  his  character  of  guardian  (b)  :  although  it  was  observed  by  Lord 
Chief  Baron  Eyre,  "  that  it  would  be  pretty  difficult  for  a  son  to 
succeed  in  a  bill  against  the  father  for  those  rents  ^  (c). 

Moreover  in  such  a  case,  the  unfitness  of  an  infant  to  be  a  trustee, 
is  an  additional  ground,  for  presuming  an  intention  on  the  part  of  the 
father,  that  he  should  take  beneficially  (cf ). 

In  one  case  a  distinction  was  taken  on  the  ground,  that  the  parent 
exercised  acts  of  ownership  after  the  infant  had  come  of  offe^  and  had 
become  competent  to  assert  his  rights ;  in  which  case,  it  was  said, 
that  the  child  should  be  a  trustee  for  the  father  (e). 

This  distinction  however  cannot  be  depended  on.  It  seldom 
happens  that  the  father  gives  the  son  possession  during  his  life. 
Yet  in  Grey  v.  Greyy  the  court  clearly  did  not  recognize  any 
diiference  on  that  ground ;  for,  said  the  Lord  Chancellor  in  his 
judgment  **  If  the  son  suffer  the  father,  who  purchased  in  his  name, 
to  receive  the  profits,  &c. ;  this  act  of  reverence  and  good  manners  wiH 
not  contradict  the  nature  of  things,  and  turn  a  presumptive  advance- 
ment into  a  trusf  (/).  And  in  the  late  case  of  Sidmouth  v. 
Sidmouth  (g\  where  the  father  during  his  life  had  received  the  divi- 
dends of  stock  purchased  in  his  son's  name  ;  Lord  Langdale,  M.  B., 
observed,  that  the  circumstance  of  the  son's  being  adult  did  not 
appear  to  him  to  be  material  (ff) . 

Acts  done  by  the  child,  authorizing  the  enjoyment  by  the  father  of 
the  beneficial  interest  in  the  property ;  such  as  receipts  for  rent  for 
the  father's  use,  or  a  power  of  attorney  for  him  to  receive  the 
dividends  of  stock,  will  not  of  themselves,  or  when  joined  with  the 
fact  of  the  father's  possession,  be  sufficient  to  Convert  the  child  into  a 
trustee  (A). 

Where  the  estate  purchased  is  reversionaiy,  possession  can  afltbrd  no 
evidence,  until  the  determination  of  the  previous  estate  (t).  And  in 
the  case  of  a  purchase  in  the  joint  names  of  the  father  and  son,  the 


(a)  Murleu  v.  F)ranklin,  1 S w.  1 7 ;  Scawin 
T.  Seawin,  1  N.  C.  C.  67. 

(b)  Mumma  ▼.  JtAimnui,  2  Vem.  11^ :  X«m- 
pht^h  T.  Ltmy^hiffk,  1  P.  Wms.  Ill ;  Taylor 
▼.  antyltr,  1  Atk.  386. 

(e)  Dyer  ▼.  Dyer,  2  Cox,  95. 
(a)  Lamplugh  t.  Lamptygh,  I  P.  Wms. 
112. 


(«)  Lhyd  T.  Read,  1  P.  Wms.  608. 

(/)  Orey  v.  Grey,  2  Swanst.  600;  2 
Sngd.  V.  &P.  143. 

(y)  Sidmouth  ▼.  Sidmotiik,  2  Bevr,  456. 

(A)  Tayhr  v.  Tmylor,  I  Atk.  386 ;  SO- 
mouth  Y.  Sidmouth,  2  Beay.  447. 

(t)  Murleee  v.  F^anhtin,  I  Sw.  18. 
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&tiser^B  poasessioii  being  consistent  with  the  deed  is  no  evidence  of  a      Part  I. 

So  the  drcumatance  of  the  parent  paying  fines,  or  laying  out  money       Sbct.  i. 
in  repairs  or  improTements  of  the  estate  will  not  of  itself  make  the  fi^es  paid,  or 
child  a  trustee  (?).    However  in  a  late  case  Sir  K.  Bruce,  V.  C,  seems  improvements 

.,  1-1  II.  i.iAii>*ii  1      made,  by  the 

to  nave  laid  some  stress  on  the  fact,  of  the  father  havmg  paid  the  sub-  father,  not  suffi- 
sequent  calls  on  shares,  purchased  by  him  in  his  son's  name,  in  order  J'o^J^g^'^^^^he^ 
to  assist  him  to  the  conclusion,  that  the  purchase  was  a  trust  for  the  presumption  of 

filther's  benefit  (»).  advancement. 

In  like  manner  any  contemporaneous  acty  which  is  wholly  inconsis- 
tent with  the  notion,  that  the  child  was  intended  to  take  beneficially, 
will  make  him  a  trustee.     For  instance  a  surrender  at  the  same  court  ?l**if  ^J^^"^*^ 
made  by  a  father  to  the  use  of  his  will  of  a  copyhold  taken  in  his  son'^s  the  use  of  his 
nani'^  (it) ;    or  where' i^  appears,  that  the  object  of  the  transaction  was  ^^  "• 
to  efiect  some  particular  purpose  :  e.  g.y  to  sever  a  jointrtenancy,  or  to  Si^e  pimihase* 
avoid  a  liability,  attaching  upon  the  owner  of  the  legal  estate  (o).    And  was  for  a  parti- 
where  a  father  put  in  his  own  life  and  the  lives  of  his  two  sons,  and  at  ^ni^  ^  ^^ 
the  same  court  took  a  license  to  himself,  to  lease  for  70  years,  that  was  Or  a  contem- 
held  suflScient  to  show,  that  he  did  not  intend  his  sons  to  take  bene-  po^^^^^b 

'  hoense  to  lease 

ficiaUy  ip).  taken  by  the 

Any  evidence  however,  which  is  used  for  the  purpose  of  displacing  ^**~* 
the  title  of  the  nominee,  unless  it  be  founded  on  his  own  admission  or  rebuf  the  ^ 
declaration  of  the  trust,  must  be  contemporaneous  with  the  purchase,  advancement 
SubsequeiU  acts,  or  declarations  of  the  purchaser,  or  any  other  matter  temporaneous. 
arising  ex  post  facto  cannot  be  admitted  for  this  purpose ;  although 
they  be  of  the  most  unequivocal  and  conclusive  description  (q).    On  Anthsequent 
this  ground  a  subsequent  mortgage  or  devise,  or  other  disposition,  by  mortgage  or 
the  porchaser  of  the  property  will  not  afiect  the  rights  of  the  child,  purchaser  will 
if  the  original  transaction  can  be  established  as  an  advancement  in  his  ^  moperative. 
fiiivonr  (r). 

It  is  however  quite  clear,  that  according  to  the  general  rule  of  But  will  raise 
equity,  if  a  father  devise  to  another  the  estate  bought  in  the  name  of  l^^  ® 
a  child,  and  make  other  provisions  for  the  child  by  his  will,  the  child 
would  be  put  to  his  election  («).     Nevertheless  in  the  early  case  of 
Shales  v.  Shales^  a  child  under  such  circumstances  was  not  put  to  his 
election  (0*    And  in  order  to  raise  a  case  of  election  against  the 


I 


(M)  Grtif  ▼.  Gre^f  2  Sw.  599. 

li)  Muwtma  ▼.  Mumma,  2  Vem.  19. 

[m)  Seawm  ▼.  Scatem,  1  N.  C.  C.  67. 

(a)  Pramktrd  t.  Prmiktrd^  1  S.  &  S.  1. 

(•)  BmyliM  t.  Ntwion^  2  Vem.  28  ;  Birch 
r.  Blagraott  Ambl.  264  ;  2  Sngd.  Y.  &  P. 
ML 

(p)  Sw\fl  d.  Farry.  Davis,  8  East,  354,  n. 

{^)  Fineh  v,Ffneh,  15  Yes.  51 ;  Mtirlessy. 
Fnmkim^  1  Sw.  13  ;  Prmkerdv,  Pfnkerd, 


1  S.  &  S.  1 ;    Crabb  ▼.  Orabb,  1  M.  &  K. 
519  ;  Sidmouth  v.  Sidmottth,  2  Beav.  455. 
(r)  Back  V.  Andrew,  2  Yem.  120 ;  Dyer 
Y.  Dyer,  2  Cox,  92  ;  IP.  Wins.  112  ;  Flneh 
V,  Finch,  15  Yes.  51 ;  Murleee  v.  Franklin, 

1  Sw.  13 ;  Skeats  y.  Skeate,  2  N.  C.  C.  9. 
(f)  Dummer  v.  Pitcher,  5  Sim.  35  ;  S.  C 

2  M.  &  K.  262;  2  Sugd.  Y.  &  P.  144. 
(0  Shalee  y.  Shalee,  2  Freem.  252. 
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Part  I. 

Div.  II. 

Cbaptbr  I. 

Sect.  1. 

Ciicamitances 
of  one  tnnsac* 
tion  no  evi- 
dence as  to 
another. 


Generally  no 
truit  will  result 
on  an  absolute 
voluntary  con- 
veyance. 


child  the  dispofiition  of  the  estate  by  the  will  must  be  distinct  and 
explicit  (ti). 

The  presumption  as  to  the  intention  of  the  parties  with  regard  to  a 
purchase  of  one  estate  cannot  be  affected  by  circumstances,  connected 
with  similar  purchases  of  other  estates  by  the  same  parties  (x). 


Sect.  2. — Where  there  is  a  Voluntary  Conveyance  withaut  any 

Declaration  of  Trust. 

It  has  been  laid  down  broadly  by  Mr.  Cruise  in  his  Digest,  that, 
where  the  legal  estate  in  lands  is  conveyed  to  a  stranger,  without  any 
consideration,  there  arises  a  resulting  trust  to  the  original  owner ;  in 
conformity  to  the  old  doctrine,  that,  where  a  feoShient  was  made 
without  consideration,  the  use  resulted  to  the  feoffor  (y).  And  in 
support  of  this  doctrine  that  learned  writer  cites  the  case  of  Duke  oj 
Norfolk  V.  Browne  (z),  in  which  case  the  duke  had  executed  a  grant 
of  the  next  avoidance  of  a  church  to  a  clergyman ;  but  the  grantee 
knew  nothing  of  »/,  and  deposed  that  he  did  not  purchase  it  of  the 
duke :  and  it  was  decreed  to  be  a  resulting  trust  for  the  grantor,  there 
being  no  trust  declared  (z). 

However  notwithstanding  the  authority  of  a  statement  coming  from 
such  a  quarter,  it  is  conceived  that  the  proposition,  as  stated  above, 
cannot  be  supported.  It  was  distinctly  laid  down  by  Lord  Hard- 
wicke  in  the  case  of  Young  v.  Peachy  (a),  that  it  was  by  no  means  the 
rule  of  the  court,  that,  where  a  voluntary  conveyance  is  made,  a  trust 
shall  arise  by  implication  (a).  And  it  has  long  been  the  settled 
doctrine  of  the  court,  continually  recognized,  and  acted  upon,  by  a 
series  of  eminent  judges,  that  a  voluntary  conveyance,  or  assignment, 
of  real  or  personal  estate,  if  duly  executed  and  acted  upon,  will  be 
valid  and  binding  upon  the  original  owner,  and  subsequent  volunteers 
claiming  under  him  (ft).  However  it  is  scarcely  necessary  to  add,  that 
such  a  disposition  of  property  will  not  affect  the  rights  of  creditors,  or 
subsequent  purchasers  for  vflJuable  consideration  (c).  With  regard  to 
the  case  of  Norfolk  v.  Browne^  which  appears  to  be  relied  upon  by 
Mr.  Cruise  as  an  authority  for  his  statement  of  the  law  on  this  subject, 
we  shall  presently  see,  that  the  view  of  the  law  taken  above  is  not  at 
all  controverted  by  that  decision.* 


DMMfiMr  V.  Piicher,  2  M.  &  K.  262. 

Murittir.FirmUtHnt  1  Sw.  19. 
^ .      CrnU.  Die.  Tit  12,  Ch.  1,  s.  52. 
i)  D.  i^Nvrfilk  V.  firowiM,  Free.  Ch. 

(fl)  Ymmg  v.  P^aekp,  2  Atk.  256 ;  and 
see  Jbrd^fCff  v.  Wiliii,  3  Bro.  C.  C.  585. 


(6)  Clanering  v.  CUneringt  2  Vem.  473; 
Boughttm  v.  Bou^kitm,  1  Atk.  625  ;  Caoi  v. 
JPbiifi/atii,  3  Sw.  590 ;  see  C«ct7  v.  Butcher, 
2  J.  &  W.  573 ;  J^eiy9  v.  J^ery$t  1  Cr. 
&  Ph.  138 ;  Dummer  v.  Pitcher,  2  M.  &  K. 
262. 

(c)  See  Stat.  13  Eliz.  c.  5,  and  27  Eliz.  c  4. 


*  It  may  be  observed  that  where  a  gift  is  made  by  willt  that  of  itself 
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It  may  therefore  be  stated  as  the  dear  result  of  the  authorities.      Part  I. 
that  where  a  peiBon,  being  a  stranger  in  blood  to  the  donor  {d\  and     q^J^I^I'  j. 
a  fortiori  if  connected  with  him  by  blood  (e),  is  in  possession  of  an       Sect.  2. 
estate*  under  a  voluntary  conveyance,  duly  executed,  the  mere  fact  of 
his  being  a  volunteer  will  not  of  itself  create  any  presumption ;  that  he 
is  a  trustee  for  the  grantor ;  but  he  will  be  considered  entitled  to  the 
enjoyment  of  the  beneficial  interest,  unless  that  title  is  displaced  by 
sofficient  evidence  of  an  intention  on  the  part  of  the  donor  to  create  a 
trust :  and,  as  was  observed  by  the  Lord  Chancellor  in  the  case  of 
Cook  y.  Fountain  (/),  he  need  not  bring  proofs  to  keep  his  estate,  but 
the  plaintiff  must  bring  proofs  to  take  it  from  him(/). 

It  is  to  be  observed,  that  a  deed  may  be  founded  on  some  conside-  Effbct  of  the 
ration,  and  yet  still  come  within  the  technical  definition  of  a  voluntary  ^>^^  ^^ 

'  ^  't    nominal  or 

instrument.     In  equity  the  statement  of  a  mere  nominal  pecuniary  good  a>nside. 
consideration  certainly  would  not  be  allowed  to  affect  the  construction  ^      * 
or  operation  of  a  deed  (y).    But  if  the  consideration  be  that  of  blood, 
that  amongst  other  circumstances  would  probably  have  some  weight 
with  the  court  in  deciding  whether  or  not  a  resulting  trust  were 
created,  on  a  voluntary  conveyance. 

However,  the  title  of  a  volunteer  is  never  favoured  in  a  court  of  Eyidence  ad- 
equity  (A);  and  proper  evidence  will  always  be  admitted  in  these  cases  ^h  a^iut^ 
to  establish  a  trust  against  him,  by  showing,  that  it  was  the  intention  against  a  volun- 
of  the  parties  at  the  time,  that  he  should  take  as  a  trustee  for  the 
grantor,  and  not  for  his  own  benefit  (t). 

For  this  purpose  the  best  and  most  complete  evidence  will  be  Admissions  or 
either  a  written  admission  of  the  trust  by  the  volunteer,  or  a  similar  ^Jf*^*!®?*  ^ 

''  ,      '  tnc  trnst  in 

declaration  of  trust  by  the  donor  made  either  previously  to  or  con-  writing. 
temporaneously  with  the  transaction.     Where  the  deed  contains  no 
power  of  revocation,  no  subsequent  disposition  or  declaration  by  the 
grantor  is  admissible  for  the  purpose  of  establishing  the  trust  (A). 

(if)  Cook  T.  Pamniain^  3  Sw.  585.  (A)  Cook  t.  Fotmiain,  3  Sw.  591. 

(t)  WiUianuon  t.  Codringion,  1  Yes.  511 ;  (t)  Huiehim  t.  Zee,  1  Atk.  449 ;  Cook  y. 

Lord  TowiuKend  y.  Wyndhanif  2  Yes.  10 ;  Fountain,  3  Sw.  585  ;  Vounff  y.  Peachy,  2 

Xkanmer  y.  PUeher,  5  Sim.  35  ;  and  2  M.  &  Atk.  256. 

K.  262,  273.  (k)  Clavermff  y.  Clavering,  2  Yem.  473  ; 

{/)  Cook  y.  Founiain,  3  Sw.  590.  Lady  Hudson* a  case,  dted  t^.  476  ;  Birch 

iSf)  See  Young  y.  Peachy,  2  Atk.  256.  y.  Biagrave,  Ambl.  266. 

supposes  a  consideration ;  and  though  no  use  or  trust  be  expressed,  both  the 
estate,  and  the  use,  will  pass  to  the  donee ;  and  it  cannot  be  averred  to  be  to 
any  other  use,  than  to  the  use  of  the  donee.     See  1  Pow.  Jarm.  Dev.  208. 

*  It  is  scarcely  necessary  to  repeat  here,  that  as  a  general  rule,  equity  will 
not  recognize  the  title  of  a  volunteer  unless  it  be  completely  executed ;  and 
therefore  if  the  grant  be  not  formally  and  legally  executed,  or  if  owing  to  its 
loss  or  destruction  or  any  other  reason  it  becomes  necessary  to  have  recourse 
to  equity  to  put  him  in  possession  of  the  estate,  the  court  will  not  interfere. 
See  Cook  v.  Fountain,  3  Sw.  591,  3  ;  Cedl  v.  Butcher,  2  J.  &  W.  565  ;  and 
see  this  subject  considered  ante.  Fart  I.,  Div.  I.,  Chap.  II.,  Sect.  5. 
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Part  I. 
Div.  II. 

Chaftsb.  I. 
SxcT.  2. 

Parol  declara- 
tions not  ad- 
miaslbley 

except  in  cases 
of  fraud. 


Or  where  parol 
evidence  has 
been  used  on 
the  other  side. 


Thetmstmay 
be  established 
by  other  dr- 
comstances  of 
evidence. 


As  where  the 
deed  is  not 
oommnnicated 
to  the  grantee. 


Or  where  the 
grantor  con- 
tinaes  in  pos- 
session of  the 
property. 


Snch  eyidence 
is  admissible 
against  the 
grantee,  though 
a  relation  of  the 
grantor. 


But  parol  declarations  cannot  be  received  in  evidence  with  this 
object ;  fbr  in  these  cases  there  exists  no  resulting  or  presomptive 
tmst,  and  the  admission  of  such  evidence  would  be  for  the  purpose  of 
contradicting  the  written  instrument,  and  establidiing  a  trust  by  parol 
in  the  very  teeth  of  the  Statute  of  Frauds  {I), 

However  where  the  case  is  grounded  upon  the  existence  of  actual  or 
constructive  fraud,  allegations  of  which  are  contained  in  the  bill,  we 
AaH  see  hereafter,  that  parol  declarations  will  be  received  in  support 
of  those  aHegations  (m). 

And  where  parol  evidence  has  once  been  resorted  to  by  the  defen- 
dant, with  the  view  of  disproving  the  plaintiflTs  case ;  then  aecording 
to  the  general  rules  of  evidence  the  plaintiff  in  his  turn  may  have 
recourse  to  similar  proofe  for  the  purpose  of  rebutting  that  evid«iee(»). 

In  the  absence  of  any  direct  admission  or  declanition  of  tike  trost, 
a  variety  of  circumstances,  arising  from  the  nature  of  the  transaction 
and  the  conduct  and  relative  situation  of  the  parties,  will  constitnte 
ingredients  of  evidence,  from  which  the  court  will  infer  it  to  have 
been  the  intention  of  the  party,  not  to  devest  himself  of  the  beneficial 
ownership  by  the  execution  of  a  voluntary  conveyance. 

Thus  the  deed  being  made  ex  partem  and  not  being  communicated 
to  the  donee,  is  a  circumstance,  to  which  much  attention  will  be 
paid(o).  And  it  vrill  be  observed  that  this  circumstance  occurred  in 
the  case  above  mentioned  of  Duhe  of  Norfolk  v.  Browne^  and  that 
decision  may  therefore  thus  be  well  accounted  for.  But  in  truth  the 
very  meagre  and  imperfect  report  of  the  case  renders  it  impossible 
to  examine,  or  ascertain  the  principle,  on  which  the  Lord  Keeper 
rested  his  decision  ;  and  it  therefore  cannot  be  looked  upon  as  a 
very  sufficient  authority  on  the  general  principle  of  law  involved  in 

it(p). 

So  where  the  grantor  continues  in  possession  of  the  property,  and 
to  exercise  acts  of  owneiship  over  it  (9) ;  and  more  especially  if  the 
grantee  recognize  him  as  the  owner  (r) ;  or  acquiesce  for  a  long 
period  in  being  deprived  of  the  benefits,  conferred  on  him  by  tbe 
deed  (5) ;  all  these  facts  vrill  t«nd  materially  to  establish  the  presnmp* 
tion,  that  a  trust  was  intended. 

Evidence  of  this  nature  will  be  admitted  for  the  purpose  of  esta- 
blishing a  trust  against  the  volunteer,  though  connected  by  relationship 
with  the  grantor;  but  in  those  cases,  especially  v^ere  the  relationship 


(0  TVy/or  ▼.  Thylor,  1  Atk.  386 ;  and  see 
^iriife9  T.  ffi/iSt,  3  Bro.  C.  C.  576 ;  see 
JD^fiir  ▼.  nffmr,  2  Goa,  M,  4 ;  Ltmn,  y. 
WmU9, 4  Rnsi.  423. 

(in)  See  neit  chapter,  Yoimg  t.  Ptaeky, 
2  Atk.  256 ;  PHeaim  y.C^boume,  2  Ves.  375. 

(»)  Dyer  t.  Dyer,  2  Cox,  93,  4. 


To)  C(Kt/T.JhileAer,2  J.&  W.  573. 
p)  Free.  Ch.  80. 

(q)  Bmrhw  t.  Mhmvc,  Free.  Ch.  211 : 
DireA  v.  Biagme,  Amht  264 ;  Cook  T. 
FbutOmm,  3  Sw,  593. 

(rS  Cook  T.  Jbtm/aJA,  3  Sw.  593. 

(t)  PUttamort  t.  Siejfie,  Coop.  253. 
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is  a  near  one,  snch  as  between  father  and  eon  or  huaband  and  wife,      Pabt  I. 
it  seems  tiiat  tbe  presumption  in  faTonr  of  the  grantee's  title  is    c^I^m^l. 
stronger,  than  where  he  is  an  entire  stranger ;  and  the  evidence  to      Sbct.  s. 
dispbice  it  must,  therefore  be  also  proportionably  stronger  (t). 

But  even  where  the  voluntary  grant  was  from  a  father  to  a  child,  The  previons 
the  fact  of  the  child  having  been  previously  advanced,  when  jomed  ^^^^*/ 
with  other  circumstances,  has  been  considered  to  indicate  an  inten*  a  child  of 
tion,  that  the  child  should  take  only  as  a  trustee  (ti).  ^mmituoe  of 

In  like  manner  where  it  is  proved,  that  a  voluntary  conveyance  was  evidence. 
made  ;  only  to  answer  a  particular  purpose ;  that  even  as  between  a  P'?^*^^® 
parent  and  child  will  exclude  the  presumption,  that  an  advancement  only  to  answer 
was  intended  for  the  child ;  and  a  trust  will  result  for  the  benefit  <rf  *  ^T^ 

purpose. 
the  grantor  (x). 

Thus  in  an  eariy  case,  a  fiither,  being  seised  in  joint-tenancy  of 
one-third  of  a  real  estate,  conveyed  his  third  in  consideration  of 
natural  love  and  affection  to  himself  for  life,  with  remainder  to 
his  wife  for  life,  and  then  to  his  son  the  defendant  in  fee  :  ii  wa$ 
proved  that  the  object  of  the  conveyance  was  to  sever  the  joint'tenancy^ 
The  bill  was  filed  by  a  daughter,  who  claimed  a  legacy,  charged  on  the 
same  real  estate  by  a  vrill,  made  by  the  father  subsequently  to  the 
conveyance.  And  the  Lord  Chancellor  declared  that  if  the  entire  fee 
had  been  conveyed  to  the  son,  he  would  have  taken  it  to  be  a  trust  in 
the  son  ;  but  as  it  was  limited  to  the  father  and  mother  for  life^  and 
then  to  the  son  in  fee  he  could  not  take  it  to  be  a  trust  (y).  This 
decision  evidently  proceeded  upon  the  conclusion,  that  those  limita- 
tions showed,  that  the  conveyance  was  not  executed  solely  for  the 
purpose  of  severing  the  joint-tenancy. 

In  like  manner  where  a  bond  for  a  sum  of  money  was  executed  by  a 
&ther  in  favour  of  one  of  his  daughters,  for  the  purpose  of  avoiding 
the  tax  on  his  property^  and  that  purpose  seems  to  have  been  recog^- 
nized  by  the  daughter,  who  was  provided  for  equally  with  the  other 
children  without  the  bond :  and  the  bond  had  always  remained  in  the 
father's  possession.  The  Lord  Keeper  held  it  to  be  a  trust  for  the 
father,  and  decreed  the  bond  to  be  set  aside  (z). 

So  in  another  case  a  father  made  a  secret  conveyance  of  real  estate 
to  his  daughter  in  fee ;  but  retained  possession  of  the  deed,  and  also 
of  the  estate,  and  subsequently  devised  it  to  the  plaintiflb.  The 
daughter  had  been  previously  provided  for  on  her  marriage ;  and  it 
was  proved,  that  the  conveyance  was  made  by  the  father  in  order  to 
disqualify  himself  from  being  Sheriff  of  London.  However  this 
purpose  was  not  acted  upon,  and  the  father  afterwards  paid  the  fine 

(0  See  Giovytf  ▼.  Howard,  7  Price,  646  ;  (jt)  Cecil  y.  Butcher,  2  J.  &  W.  565,  and 

Dummer  t.  PitehsTf  2  M.  &  K.  273  ;  and  cases  cited. 

Dyer  r.  Dyer,  2  C6x,  93.  (y)  Baylit  v.  Newion,  2  Vera.  28. 

(li)  Birek  T.  Blagrme,  Ambl.  265.  (z)  Ward  v.  Lant,  Free.  Ch.  182. 
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Part  I.      for  not  serving  the  office  of  sheriff.    Under  these  circumstances  Lord 

CRAn^BRi.    Hardwicke  held,  that  the  conveyance  could  not  prevail  against  the 

S^cT.  2.       father's  intention ;  that  the  will  passed  the  trust,  and  the  plaintiffi 

were  therefore  entitled  to  a  conveyance  of  the  legal  estate  from  the 

heirs  at  law  of  the  daughter  (a). 

Bat  if  such  If  however  the  purpose,  for  which  a  conveyance  is  proved  to  have 

gal,  the  trust  *  ^''^^  made,  be  illegal ;  and  the  court,  by  giving  effect  to  a  trust  in 

^Unot  be  en-    favour  of  the  conveying  party,  would  assist  in  defeating  the  policy  of 

the  grantee.       the  law ;  it  will  refuse  to  interfere,  and  will  leave  the  parties  to  the 

remedies,  if  any,  which  they  may  have  at  law. 

Therefore  in  the  preceding  case  (Birch  v.  Blagrave),  if  the  father 
in  consequence  of  the  conveyance  had  taken  the  oath,  that  he  was  not 
worth  15,000/.,  and  had  thereby  obtained  exemption  from  serving 
as  sheriff;  the  court  would  have  refused  to  establish  the  trust,  for 
"  that  would  have  been  against  conscience,  and  in  fraud  of  the 
law ''(J). 

And  where  a  conveyance  is  executed  for  the  purpose  of  creating  a 
colourable  qualification  to  sit  in  the  House  of  Commons  (c) ;  or  to  kill 
game  (d)  ;  if  that  purpose  has  been  answered,  the  court  will  refuse  to 
interfere  on  either  side ;  either  for  the  purpose  of  enforcing  a  trust  in 
favour  of  the  father,  or  establishing  the  conveyance  on  behalf  of  the 
son  (tf). 

The  case  of  Ward  v.  Lant  may  perhaps  appear  at  first  sight  not  to  be 

in  accordance  with  this  doctrine ;   but  it  will  be  seen  on  examination, 

that  the  daughter  there  had  recognized  the  purpose  for  which  the  bond 

had  been  executed,  and  it  would  therefore  have  been  fraudulent  and 

inequitable  for  her  to  have  enforced  payment  of  it  to  herself  (/). 

Seeuit  MiYit  Where  however  the  purpose  contemplated  by  the  deed,  though 

U^ndraed^    illegal,  or  such  as  the  court  would  not  sanction,  is  abandoned,  or  not 

or  not  aeied      acted  upon  hy  the  parties  ;  it  seems  that  the  court  will  recognize  that 

'  purpose,  as  evidence  of  an  intention,  that  the  donee  should  not  take 

beneficially ;  and  on  that  ground  will  establish  the  trust  in  favour  of 

the  grantor.     Or  at  any  rate  it  will  interpose  so  far,  as  to  grant  an 

injunction  against  suing  on  the  deed  at  law  until  the  hearing  of  the 

cause  {g). 

QiMtrt  /  Effect      It  veiy  frequently  happens,  that  the  voluntary  deed  renuuns  in  the 

remainmg  in      possession  of  the  party,  by  whom  it  is  made,  and  is  not  acted  upon 

the  poBMuion    during  his  life.    This  when  joined  with  other  circumstances  as  in 

of  the  gruitor  ? 

(a)  Birch  t.  Blagrme,  AmhL  264  ;  and      391 ;  Cecil  t.  Butcher,  ib.  565. 

lee  Goikeli  ▼.  Oatkeil,  2  Y.  &  Jerv.  502.  («)  See  Braekenbury  y.  Braekeniuty,  ubi 

(b)  Birch  V.  Blagrave^  Ambl.  266.  tupra ;  Cecil  v.  Butcher^  ubi  tupra, 
(e)  Colonel  PitVt  case,  dted  Ambl.  266 ;  (/)  Ward  v.  LatU,  Free.  Ch.  182. 

Curtie  v.  Perry,  6  Vcs.  747.  (jf)  Birch  v.  Blagrave,  Ambl.  262 ;  Ptattt- 

(d)  Boberti  T.   Robertt,   Daniel,    143 ;      more  v.  SiaplCt  Coop.  250. 
Brackenbury  v.  Brackenlury,  2  J.  &  W. 
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Birch  V.  Blagrave  will  assist,  and  very  materially  assist,  the  court  to      Part  I. 
the  conclusion,  that  the  party  did  not  intend  to  devest  himself  of  the     chapter  I 
beneficial  interest  in  the  property  by  the  execution  of  the  deed ;  but       Sbct.  2. 
whether  it  will  of  itself  have  this  effect,  appears  to  be  a  matter  of 
doubt. 

In  the  case  of  Naldred  v.  CHlham  (A),  where  a  woman  made  a  Cfties  in  which 
voluntary  settlement  in  favour  of  a  nephew  without  power  of  revocation  JwS'^mldiiin 
but  she  kept  it  in  her  own  possession,  and  subsequently  burned  it,  and  in  the  gnmtor's 
made  another  settlement  of  the  same  property  on  a  different  nephew  beenhcW tobe 
and  delivered  it  to  him ;  Lord  Chancellor  Parker  refused  to  establish  revocable, 
the  first  deed  against  the  party  claiming  under  the  second.     And  this 
decision  seems  to  have  proceeded  principally  on  the  ground,  that,  the 
aunt's  having  kept  possession  of  the  first  deed,  showed,  that  she  did  not 
intend  to  be  bound  by  it.     However  it  is  to  be  remarked,  that  the 
only  evidence  of  the  first  deed  was  a  copy  surreptitiously  obtained  by 
the  plaintiff,  and  the  fraudulent  nature  of  that  proceeding  had  evidently 
considerable  influence  upon  the  Lord  Chancellor's  judgment  (A). 

So  in  Cotton  v.  King  (i),  Lord  Chancellor  King  said,  "  that  if  Lady 
Cotton  had  executed  the  deeds,  and  kept  them  in  her  own  custody, 
and  they  had  been  got  from  thence,  I  do  not  think  she  should  have  been 
bound  by  them.'*^  This  however  was  a  mere  dictum,  as  the  case  went 
off  on  another  point  (t) :  and  it  will  be  observed  in  this  case  also,  that 
fraud  in  obtaining  possession  of  the  deeds  formed  a  material  item  in 
the  Lord  Chancellor's  proposition. 

In  Uniacke  v.  Oiles  (ft),  an  aunt  made  a  voluntary  deed  assigning  a 
chose  in  action  to  a  trustee  for  her  nephew  to  take  effect  after  her 
death.  The  nephew  was  made  acquainted  with  the  transaction ;  but 
the  deed  remained  in  the  possession  of  the  donor^  who  afterwards 
destroyed  it,  and  made  a  new  one  giving  the  interest  to  another  person. 
The  bill  was  filed  by  the  nephew  against  the  representative  of  the 
tnistee  to  establish  the  first  deed.  But  the  Lord  Chancellor  of  Ireland 
held,  that  whether  the  deed  contained  a  power  of  revocation  or  not,  and 
however  formally  it  was  executed,  its  retention  in  the  custody  of  the 
donor  made  it  revocable,  and  he  therefore  dismissed  the  bill  (h). 

In  all  these  cases  it  will  be  observed,  that  the  party  claiming  under 
the  first  voluntary  deed  was  a  plaintiff  seeking  the  aid  of  equity  to 
enforce  his  claim :  without  entering  therefore  into  the  question  of  the 
validity  of  the  deed,  the  court  may  well  have  refused  to  grant  the 
relief  prayed,  on  the  general  principle  that  equity  will  not  interfere,  to 
enforce  or  complete  the  title  of  a  volunteer  (2). 

On  the  other  hand  authorities  are  to  be  found  of  a  contrary  tendency ;  Cases,  in  which 

the  deed  has 

{h)  Kaldred  v.  Oilham,  1  P.  Wms.  577.  (*)  Uniaeke  v.  Giles,  2  Moll.  267.  ^^^te  ^he^" 

(t)  eo/toiiT.jrtii^,2P.  Wms.358;  King  (/)  See  Cook  v.  Fountain,  3  Sw.  591;  sMie  circum 

▼.  CoUoR,  ib,  674.  Cecii  v.  Butcher,  2  J.  &  W.  565,  573.  stances 
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and  which  show  that  the  retention  of  the  deed  by  the  grantor  wiU  not 
of  itself  affect  its  operation.  Thus  in  Barlow  v.  Heneage  (m),  a 
Yolimtary  settlement  by  a  father  on  his  daii^tera  was  established 
against  a  subsequent  will,  although  the  deed  had  ronained  in  his 
possessioui  and  the  profits  of  the  estate  had  been  received  by  him  iq>  to 
his  death  (m). 

And  in  Clavering  v.  davering  (n),  where  a  voluntary  settlement  had 
been  made  in  favour  of  a  grandson,  and  some  years  afterwards  another 
settlement  of  the  same  estate  in  favour  of  a  son ;  the  court  refused  to 
rdieve  the  son  against  the  first  settlement ;  although  that  deed  had 
never  been  published,  and  was  only  discovered  after  the  death  of  the 
settlor  amongst  his  papers:  and  he  had  frequently  recognized  the 
second  deed  as  the  settlement  of  the  property  (n). 

So  in  Baugbton  v.  Boughton  (o),  Lord  Hardwicke  decided,  that  a 
voluntary  settlement  without  a  power  of  revocation,  which  had  been 
kept  by  the  settlor  in  his  possession,  was  not  revoked  by  a  subsequent 
will  (o).  In  the  case  of  Roberts  v.  Roberts  (p)  in  the  Exchequer  the 
observations  of  the  Lord  Chief  Baron  tend  strongly  to  the  same 
effect  (p).  And  in  Brackenburg  v.  Brackenburg  (g)  Lord  Eldoo 
refused  to  rdieve  a  devisee  against  the  effects  of  a  voluntary  settle- 
ment, which  had  remained  in  the  possession  of  the  grantor  without 
being  made  use  of  up  to  the  time  of  his  death ;  although  the  party 
claiming  under  the  deed  had  fraudulently  obtained  possession  of  it 
from  the  devisee  (q). 

In  these  cases  also  it  is  to  be  remarked,  that  the  question  was 
raised  and  the  relief  sought  by  the  volunteers  claiming  under  the  sub- 
sequent  disposition  against  the  prior  volunteers,  and  the  refusal  of  the 
court  to  interfere  may  therefore  be  also  referred  to  the  same  rule 
against  interposing  in  favour  of  volunteers. 

It  may  be  observed,  that  wherever  the  circumstances  of  the  case  are 
such  as  to  create  a  resulting  trust  upon  a  voluntary  grant  the  relief 
will  be  given  equally  whether  the  bill  to  establish  the  trust  be  filed  by 
the  grantor  himself  (r)  or  by  his  heir  or  devisees  or  his  personal 
representatives  after  his  death  (s).  The  whole  of  the  authorities  on 
this  subject  have  been  collected,  and  the  principles  on  which  they 
proceed,  considered  by  Sir  Thomas  Plumer,  M.  R.,  in  his  judgment  in 
the  case  of  Cecil  v.  Butcher  {t).  That  learned  judge  there  says, 
**  they  have  not  depended  singly  upon  the  question,  whether  the  party 
has  made  a  voluntary  deed ;  not  merely  upon  whether,  having  made 
it,  he  keeps  it  in  his  own  possession ;  not  merely  upon  whether,  it 

(m)  Stnriom  V.  Heneage,  Prec.  Ch.  211. 

!»)  Clavering  v.  Clavering,  2  Vcm.  473. 
o)  Boughton  v.  Bonghton,  1  Atk.  625. 
p)  SoberU  t.  Roberie,  Daniel,  143. 
g)  Braekenbwy  v.  Braeienbury,  2  J.  & 
W.  391. 


(t)  D.qf  Norfolk r.Bro¥me,VTtc.Ch.  SO; 
Young  t.  Peaehg,  2  Atk.  254 ;  Bireh  t. 
Bhgnne,  Ambl.  264. 

(0  CeeU  ▼.  Butchft,  2  J.  ft  W.  565,  73. 
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18  made  for  a  particular  purpose ;  but  when  all  these  circumstances  Pajit  I. 
are  connected  together ;  ^hen  it  is  voluntary,  when  it  is  made  for  a  chaftbii'  I. 
purpose,  that  has  never  been  completed ;  and  when  it  has  never  been  Sect.  2. 
parted  with ;  then  the  courts  of  equity  have  been  in  the  habit  of  con- 
sidering  it  as  an  imperfect  instrument.  If  it  was  understood  between 
the  parties,  that  it  should  only  be  kept  in  readiness  to  be  used,  if 
wanted ;  or  if  it  is  made  ex  partem  and  never  intended  to  be  divulged 
to  the  grantee,  unless  the  particular  purpose  requires  it ;  the  question 
is,  whether  there  is  not  a  locus  penitentitB ;  if  under  such  circum- 
stances, the  grantee  furtively  gets  possession  of  the  deed,  though  it  is 
good  at  law,  yet  he  has  obtained  it  contrary  to  the  intention  of  the 
grantor,  who  never  meant  him  to  have  it ;  and  will  not  a  court  of 
equity  J  at  least  refuse  Aim  Us  assistance  f  This  principle  will  be  found 
to  pervade  all  the  cases.  It  may  perhaps,  when  the  transaction  is 
known  to  both  parties,  rest  upon  the  supposition  of  a  collateral  agree- 
ment between  them,  that  the  deed  should  not  be  used--should  not 
be  called  forth  into  life,  unless  wanted  for  the  special  purpose,  and 
that  the  deed  being  executed  on  the  faith  of  that  agreement,  it  is 
contrary  to  good  conscience  and  equity  to  call  for  it,  and  apply  it 
beyond  the  purpose  for  which  the  grantee  knew  it  to  be  intended."  In 
the  case,  with  reference  to  which  these  observations  were  used,  a 
conveyance  had  been  made  by  a  father  to  his  son,  to  qualify  him  to 
shoot.  The  deed  remained  in  the  father's  possession,  was  never  com- 
municated by  him  to  the  son,  and  was  afterwards  lost.  On  that  ground 
the  son  filed  his  bill  to  establish  the  conveyance ;  but  the  court  refused 
to  interfere,  and  left  him  to  what  remedy  he  might  have  at  law  {t). 

It  is  to  be  observed,  that  if  the  intention  of  the  party  at  the  time  A  resulting 
of  making  the  deed  was  to  benefit  the  person  taking  under  it,  a  subse-  ^g^^y^^  ^ 
quent  change  of  that  intention  cannot  have  the  efiect  of  altering  the  subsequent 
nature  of  the  transaction,  so  as  to  convert  the  donee  into  a  trustee  for  ^nti^  hi  the 
the  author  of  the  deed,  or  for  volunteers  subsequently  claiming  under  grantor,— 
him  (tt).     However  a  subsequent  disposition  of  the  property  by  will  though  case 
would  raise  a  case  for  election  against  the  donee,  if  he  claimed  any  ^  ^^^^  ^^^ 
benefit  under  the  will  (x). 

Where  any  valuable  consideration  is  expressed  in  the  deed  itself  Slight  consi- 
the  court  will  not  lode  narrowly  into  the  consideration ;  and  especially  ^^^tTo^  ^ 
between  father  and  son  the  slightest  consideration,  (such  as  a  person  support  a  deed. 
joining  in  a  conveyance,)  will  be  sufficient  to  support  a  conveyance 
even  against  creditors ;  and  a  fortiori  will  suffice  to  prevent  a  result- 
ing trust  (jf). 

Where  the  conveyance  is  expressed  in  the  deed  to  be  for  a  valuable  if  a  valuable 

consideration 
fO  Cteii  T.  SmicheTt  2  J.  &  W.  565,  73.        Dwnmir  t.  PUeher,  2  M.  &  K.  262.  be  expressed  in 

(m)  Ladif  Hadion't  case,  cited  2  Yem.  (y)  MyddUiw^y,  Ld.  JTmyoii,  2  Yes.  jun.   the  deed,  there 

476 ;  Birek  ▼.  Blagrave,  Ambl.  266.  410  ;  2  Sugd.  Y.  &  P.  262.  is  no  trust 

(x)  Cecil  ▼.  Butcher,  2  J.  &  W.  578 ; 
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consideration,  parol  evidence  cannot  be  received  for  the  purpose  of 
showing  that  the  purchaser  was  intended  to  be  merely  a  trustee  for 
the  vendor.  But  if  it  be  proved,  that  the  purchase  money  was  not 
paid,  the  vendor  will  have  a  lien  on  the  property  for  the  amount  (2). 

According  to  the  circumstances  of  the  case  as  established  in 
evidence,  a  resulting  trust  for  the  donor  nuiy  be  supported  as  to  part 
of  the  property,  which  is  the  subject  of  a  voluntary  grant,  and  not 
supported  as  to  the  remainder  {a). 

And  where  the  grantor  has  made  out  in  evidence  a  case  for  a  trust 
dence  admis-  agaiost  the  grantee,  it  is  of  course  open  to  the  latter  to  rebut  that 
sible  on  behalf  case,  if  he  can,  by  counter  evidence  of  his  own.  And  for  this  purpose 
to  reb^^e  p^rol  declarations  are  clearly  admissible  ;  for  their  object  is,  to  support 
ti^t-  and  not  to  contradict  the  legal  title  and  the  deed  (&).     Such  evideDoe 

Nature  of  such   ^^7  ^^  ^  drawn  from  other  circumstances  such  as  the  nature  of 
evidence.  the  property,  and  the  conduct,  and  situation  of  the  parties,  and  also 

the  provisions  of  the  deed. 

Thus  in  Cook  v.  Fountain  (c)  a  voluntary  grant  of  a  rent-charge  dt 
novo  to  a  stranger  was  considered  to  be  inconsistent  with  an  intention, 
that  it  should  be  held  in  trust :  and  the  deliberation  with  which  the 
grant  was  executed  in  that  case,  seems  also  to  have  influenced  the 
court  in  deciding  against  the  existence  of  any  trust,  although  a  trust 
was  established  in  the  same  case  with  respect  to  a  grant  of  leases  (c). 
And  in  Baylis  v.  Newton  (ef),  a  father,  being  seised  in  fee  of  an  undi- 
vided third  of  an  estate,  made  a  voluntary  conveyance  to  himself  for 
life^  with  remainder  to  his  wife  for  life,  and  then  to  his  son  sii  fee. 
It  was  proved,  that  the  conveyance  was  made  in  order  to  sever  the 
joint-tenancy,  which,  according  to  a  principle  above  stated,  was 
sufficient  to  create  the  presumption  of  a  trust  against  the  son ;  but  on 
the  other  hand  the  express  limitation  by  the  father  to  himself  for  lift, 
was  considered  to  be  inconsistent  with  an  intention  on  his  part  to  take 
the  whole  by  a  resulting  trust,  and  the  son  was  consequently  held  to  be 
beneficially  entitled  (df). 

However  proof  of  the  affection  entertained  by  the  grantor  for  the 
grantee,  and  of  his  intention  to  provide  for  him,  or  other  general  proofs 
of  that  nature,  are  of  too  vague  and  loose  a  description,  to  displace  a 
trust,  which  has  been  otherwise  previously  established  in  evidence  upon 
a  voluntary  grant  («). 

It  may  be  observed  that  the  court  will  not  give  effect  to  any  trust 
upon  a  voluntary  conveyance,  in  evasion  of  an  act  of  parliament,  such 
as  the  Ship  Registry  or  Bankruptcy  Acts,  or  otherwise  in  contraven- 
tion of  public  policy  (/). 


Besulting  trust 
not  enfcnced, 
ifiUegaL 


(2)  Ltman  t.  Whiitey^  4  Russ.  423. 
(a)  Oooil  ▼.  inNw/atfi,  3  Sw.  585. 

b)  Lake  Y.Lake,  Ambl.  127. 

e)  Cook  T.  Fnmtain,  3  Sw.  596,  7. 


V 

i: 


(d)  Baylie  v.  Newton,  2  Vem.  28. 

(e)  Cook  V.  Ftnmtam,  3  Sw.  590,  1. 
(/)  CurtU  y.  Perry,  6  Yes.  ne. 
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Part  I. 
Sect.  3. — Where  there  is  a  Voluntary  Dieposition  of  Property  upon       Dnr.  Ii. 

IVusts,  which  are  not  Declared^  or  are  only  partially  Declared,  or    ^ Ibct"^  ^* 
Fail.  '— — 

There  is  no  equitable  principle  more  firmly  established,  than  that,  Consequence  of 
where  a  voluntary  disposition  *  of  property  by  deed  or  will  is  made  to  *^f:  "<>**-^ccia- 
a  person  as  trustee;  and  the  trust  is  not  declared  at  all;  or  is  in-  of  an  intended 
effectually  declared ;  or  does  not  extend  to  the  whole  interest  given  to  ^''^' 
the  trustee ;  or  it  fails  either  wholly  or  in  part  by  lapse  or  otherwise ; 
the  interest  so  undisposed  of  will  be  held  by  the  trustee  not  for  his 
own  benefit,  but  as  a  resulting  trust  for  the  donor  himself  or  for  his 
heir  at  law  or  next  of  kin  according  to  the  nature  of  the  estate.    And 
to  this  head  by  far  the  most  usual  cases  of  resulting  trusts  are  to  be 
referred  (y). 

In  all  these  cases  all  that  the  court  requires,  for  the  purpose  of  The  donte, 
establishing  the  resulting  trust,  is  a  plain  declaration  on  the  face  of  Seb^V?Li 
the  instrument,  that  the  person  to  whom  the  property  is  given  is  to  interest,  where 
take  it  in  trust.      Where  the  gift  is  expressly  "  in  trust ;''  or  the  u  ciS^1h2?he 
donees  are  mentioned  in  the  instrument  as  '^  trustees  ;^  the  point  is  is  to  be  a 
clear  against  them:   so  clear  indeed  that  parol  evidence  would  be 
inadmissible  in  support  of  their  claim  to  the  beneficial  interest  (A). 
However  any  other  expressions  clearly  indicating  an  intention,  that 
the  party  should  take  as  trustee,  will  be  sufficient.     '^  If  the  whole 
frame  of  the  will,"  says  Lord  Eldon,  ''  creates  a  trust,  for  the  parti- 
cular purpose  of  satisfying  which  the  estate  is  devised,  the  law  is  the 
same,  though  the  word  '  trust '  is  not  used  "  (i)f . 

■ 

(ff)  Mbrice  ▼.  BUhop  of  Durham,  10  Yes.  Wms.  Exors.  904 ,  1  Jarm.  Pow.  Dev.  506. 
537;  Paiet  ▼•  Arehbp.  of  Canterbury^  14  (i)  Morice  v.   BUhop  of  Durham^   ubi 

Yes.  370.  9vpra;  King  v.  Deniton,  1  V.  &  B.  273; 

(A)  Gladding  t.  Yapp,  5  Mad.  59 ;    2  tida  wpra,  Division  I.,  Ch.  II.,  S.  2. 


*  Where  there  is  a  conveyance  or  settlement  ybr  valuable  consideration,  this 
principle  will  not  he  applied  so  as  to  defeat  the  operation  of  the  deed.  There- 
fore where  in  a  marriage  settlement  a  term  of  ninety-nine  years  was  limited  to 
trustees,  but  no  trusts  were  declared,  and  subsequently  to  the  term  an  estate 
tail  was  given  to  the  settlor's  son,  Lord  Hardwickc  held,  that  there  was  no 
resulting  trust  of  the  term  for  the  settlor  and  bis  creditors,  as  that  would 
render  worthless  the  son's  estate  tail ;  but  that  the  term  was  in  trust  to 
attend  the  inheritance.    Broirni  v.  Jones,  1  Atk.  188. 

-X  The  legal  title  of  an  executor  to  the  residue,  remaining  undisposed  of  by  '^{xXt  of  exe- 
the  will,  was  never  favoured  by  courts  of  equity,  and  the  slightest  circum-  cutor  to  residue 
stance  would  be  taken  hold  of,  for  the  pm^pose  of  converting  him  into  a  undisposed  of. 
trustee  for  the  next  of  kin.     The  law  on  this  subject  has  been  altered  within 
the  last  few  years  by  the  statute  1  Will.  IV.  c.  40,  which  provides,  that  in 
future  executors  are  to  be  deemed  trustees  of  any  residue,  not  expressly  dis- 
posed of,  for  the  next  of  kin,  unless  otherwise  directed  by  the  will.     See 
2  Wms.  Exors.  898,  Ist  edit.     Where  the  executor  claims  under  a  direct  gift 
or  limitation  to  himself  personally,  and  not  merely  as  executor ;  the  case  is 
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Pabt  I.  And  first  with  respect  to  those  cases,  where  the  trust  is  not 

C^mS'i.  declared  at  all.     It  has  been  said  by  Lord  Eldon,  that  **  if  a  testator 

Sbct.  3.  expressly  says,  he  gives  upon  trust,  and  says  no  more,  it  has  been  long 

Thetnutre.  established,  that  the  next  of  kin  will  take  "  (A).    And  it  seems  that  this 

1^ wLr»  h  ^^  ^^  construction  will  apply  with  equal  or  even  greater  force  to  gifts 

gift  is  upon  by  deed,  as  well  as  to  those  by  will  (/). 

*"■"*■»  TJ^^  The  same  rule  prevails,  where  the  gift  is  upon  trusts  or  for  purposes 

at  aU;  to  be  thereafter  declared  ;  and  no  declaration  is  n]ade(ni) :  although 

or  upon  tnuto,  Lord  Eldon  has  said,  that  in  such  cases  it  would  perhaps  originally 

dedared,  and     ^^^  ^^^  ^  ^^^  ^^  ^^^^  ^^^^^  ^^^  ^^^  person,  to  whom  the  property 
no  d(^laration    ^^^g  given,  should  take  it  (n)*. 

In  these  cases  it  is  immaterial  that  the  subject  of  sudb  a  gift  is  a 
particular  or  partial  interest,  reserved  or  created  out  of  a  larger 
estate,  as  for '  instance,  a  term  of  years,  or  a  specified  sum  of 
money  (o). 

And  it  is  to  be  observed,  that,  as  between  the  heir  at  law  and  next 
of  kin  of  the  donor,  there  will  be  no  equitable  conversion  of  the  pro- 
perty, which  thus  remains  undisposed  of.  Therefore  where  it  consisto 
of  a  term  of  years  carved  out  of  the  fee,  or  of  a  portion  of  the  money 
to  arise  from  the  sale  of  real  estate,  even  where  that  money  is 
directed  to  be  treated  as  personal  estate,  the  heir  at  law  and  not  the 
next  of  kin  of  the  testator  will  be  entitled  to  the  trust  (p). 

Thus  where  a  person  by  deed  conveyed  his  real  estates  to  trustees, 
in  trust  to  sell  after  his  death  for  several  purposes,  and  amongst  others, 
that  200/.  should  be  disposed  of  as  he  should  by  a  note  appoint ;  and 
he  died  having  made  no  appointment.  It  was  held  that  there  was  a 
resulting  trust  of  the  200/.  for  the  heir  at  law  (q). 

And  where  a  testator,  after  giving  several  l^acies^  continued  thus, 

{k)  10  Yfli.  527  ;    Goodir^  t.  Lhyd,  3  537. 

Sim.  538.  (o)  Bmbljfn  t.  FreemoM^  ubi  mtpra  s  G?/- 

(/)  Brown  t.  /oner,  1  Atk.  191 ;  Sidney  ihu  y.  Wakemen,  nbi  supra. 

▼.  Shelley,  19  Yes.  359;   see  Emblyn  t.  (p)  Emblyn  "t.  Freeman,  mbi  atipra :  CoU 

Freemtan,  Prec.  Ch.  542.  line  t.  Wakeman,  ik. ;  2  Pow.  J>ev.  32»  &c 

(m)  Emblyn  t.  Freeman,  Prec.  Ch.  542 ;  by  Jannan ;  Sidney  ▼.  Skaley,  19  Vcf.  358, 

Sheldon  ▼•  Bamee,  2  Vet.  Jon.  447  ;  Collau  vide  poet. 

T.  Wakeman,  ib.  683.  (9}  Emblyn  y.  Freemem,  Prec.  Ch.  542. 

(m)  iSorice  ▼.  Bishop  qf  Durham,  10  Yes. 

totallv  di£Perent»  and  the  question^  whether  he  will  or  will  not  take  as  a  trosteei 
will  depend  on  the  genend  pTincq>les  to  be  oonsidersd  in  the  text. 

*  In  the  early  oaae  of  Martin  v.  Daueh  and  Overton^  a  testator  oideied  40/. 
to  be  paid  to  P.  3f,j  to  be  disposed  of  for  certain  uses,  whidi  he  should  in  a 
private  note  acquaint  him  with«  and  died  vrithout  giving  any  such  note  or 
direction :  and  it  was  held  by  Sir  Harbottle  Grimstone,  M.  R.,  that  P.  M. 
should  have  the  40/.,  as  the  testator  did  not  intend  it  to  come  to  the 
ezecutorsy  Gas.  Ch.  198 ;  3  Hare,  146«  n.  However  this  decision  and  the 
rsasonine,  on  which  it  was  founded,  is  clearly  overruled  by  the  later  antho- 
lities.  See  the  observations  of  Sir  J.  Wignon,  V.  C,  in  the  case  of  Corpora- 
tion  qf  QknicHtar  v.  Wmtd,  3  Har^  146«  7. 
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"  Item — after  all  my  just  debtB  aod  legacies  paid,  I  give  and  bequeath      Part  I. 
the  remainder  of  my  estate  real  and  personal  and  whatever  shisdl  be     CHAra»*i 
due  to  me  for  half-pay,  &c.,^  witibout  saying  more :  it  was  considered       Sect.  s. 
that  the  intention  thus  manifested  by  the  testator  to  dispose  of  the 
residue,  thou^  left  inchoate,  converted  the  executor  into  a  trustee  for 
the«er<a/*m(r)*. 

And  so  in  another  case,  where  a  testator  devised  real  estates  to  be 
sold,  and  the  produce  to  be  considered  as  part  of  his  personal  estate ; 
and  after  giving  several  legacies  gave  thereout  1,000/.  to  his  executor, 
to  be  disposed  of  according  to  any  instructions,  he  might  leave  in 
writing :  and  he  left  no  such  instructions ;  tie  heir  was  held  to  be 
entitled  to  the  1,000/.  (s). 

In  like  manner  in  the  very  recent  case  of  Ccrporation  of  Oloucesier 
V.  Wbod(t\  the  testator  James  Wood  made  a  codicil  to  his  will  in 
these  words,  ^'  In  a  codicil  to  my  will  I  gave  to  the  corporation  of 
Gloucester  140,000/.  In  this  I  vdah  my  executors  would  give  60,000/1 
more  to  them /or  the  mimepitrpa$e  as  I  have  before  named.^  No  other 
codidl  or  dedaration  of  the  purpose  alluded  to  was  found.  By  the 
will  the  executors  were  made  residuary  legatees,  subject  to  the  pay- 
ment of  debts  and  legacies.  And  it  was  held  by  Sir  J.  Wigram,  V .  C., 
that  the  ccnrporation  were  precluded  from  taking  either  the  legacy  (tf 
60,000/.  or  that  of  140,000/.,  which  therefore  sunk  for  the  benefit  of 
the  residuary  legatees :  and  his  Honor  considered,  that  the  fact  of  the 
donee's  being  a  corporation  made  no  difference  for  the  purpose  of  this 
oonstmction  (<)• 

But  where  the  disposition  is  by  will,  the  court  will  not  consider  Thereralting 
itself  to  be  so  strictly  bound  to  adhere  to  the  general  rule;   and  ^[^y^Jl^on 
accordingly  it  will  refuse  to  decree  a  resulting  trust  even  in  fiivour  of  a  win,  aa  on  a 
the  heir,  if  it  appear  to  be  contrary  to  the  intention  of  the  testator,  as 
collected  from  the  general  scope  of  the  will. 

Therefore  where  there  was  a  devise  to  trustees  for  ninety-nine  years 
upon  the  trusts  thereinafter  expressed,  and  frx)m  and  after  the  expiratioB 
or  sooner  determination  of  the  term  in  strict  settlement ;  and  no  trusts 
of  the  term  were  declared  ;  Lord  Eldon  considered,  that  the  intention 
was,  to  devise  inunediate  estates  sulject  to  the  term,  and  not  future 
estates  expectant  on  its  determination,  and  he  therefore  refused  to 

(r)  Bithap^ifGafm ▼.  Twmg,  2  Yes.  aen.         (/)  (So^foraiim  tff  Qhuetiitr v.  Wood, S 
91 ;  lee  L^kam  y.  Smiford,  17  Yea.  435.       Hare,  131. 
(t)  CoUint  ▼.  Wakeman,  2  Yea.  jun.  683. 

*  Upon  the  same  principle,  where  a  residuary  bequest  was  cancelled  by 
drawing  a  line  through  it,  and  other  alterations  indicating  an  intention  to 
cbADge,  it  was  held,  that  there  was  a  resulting  trust  for  the  next  of  kin. 
Menee  v.  Mence,  18  Ves.  348 ;  Skrymsher  v.  Northcote,  1  Swanst.  566. 
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establish  a  resulting  trust  in  the  term  for  the  heir,  but  decreed  it  to 
attend  the  inheritance  according  to  the  limitations  of  the  will  (v). 

2nd.  Where  the  trust  is  insufficiently  or  ineffectually  declared,  the 
effect  will  be  the  same,  as  if  it  had  not  been  declared  at  all ;  and  a 
resulting  trust  will  be  created,  provided  that  the  imperfect  declaration, 
though  insufficient  to  establish  the  particular  purpose  contemplated, 
sufficiently  prove  it  to  have  been  the  intention  of  the  donor,  that  the 
donee  should  in  no  event  be  entitled  to  the  beneficial  interest  (x). 

In  what  cases  the  court  will  establish  a  resulting  trust  upon  an 
imperfect  declaration  of  this  description  in  opposition  to  the  claim  of 
the  donee  ;  *^  is  a  question  which  must  be  decided  upon  the  construc- 
tion of  the  language  of  the  instrument  in  each  particular  case  ^  (y). 

One  of  the  leading  cases  on  this  subject  is  that  of  Morice  v.  Tht 
Bishop  of  Durham  {z),  which  came  before  Sir  William  Grant,  M.  R., 
and  subsequently  on  appeal  before  Lord  Eldon.  In  that  case  the 
testatrix  bequeathed  all  her  personal  estate  to  the  Bishop  of  Durham 
his  executors,  &c.,  tq)on  trust  to  pay  her  debts  and  legacies,  &c. ;  and 
to  dispose  of  the  ultimate  residue  ^^  to  such  objects  of  benevolence 
and  liberality  as  the  bishop  in  his  own  discretion  should  most  approve 
of;"  and  she  appointed  the  bishop  her  sole  executor.  The  Master 
of  the  Rolls  held,  that  it  was  clear  from  the  words  of  the  will,  that 
this  was  a  gift  upon  some  trust,  and  not  for  the  personal  benefit  of  the 
bishop ;  but  that  the  trust  was  too  indefinite  for  the  court  to  execute 
even  as  a  gift  to  charity,  and  that  there  was  therefore  a  trust  of  the 
residue  for  the  next  of  kin.  And  this  decision  was  afterwards 
affirmed  by  the  Lord  Chancellor  (Lord  Eldon)  (z). 

The  next  case  is  James  v.  Allen  (a),  also  before  Sir  William  Grant; 
there  a  testatrix  bequeathed  all  her  personal  estate  to  three  persons, 
whom  she  appointed  her  executors  ^^  in  trust  to  be  by  them  applied 
and  disposed  of  for  and  to  such  benevolent  purposes  as  they  in  their 
integrity  and  discretion  may  unanimously  agree  on."*^  And  the 
Master  of  the  Rolls  decided,  that  this  was  a  trust  in  the  executors; 
but  that  it  was  void  for  uncertainty,  and  therefore  distributable 
among  the  next  of  kin  (a). 

In  Vezey  v.  Janson  (ft),  the  testator  gave  the  residue  of  his  estate 
to  his  executors  upon  trusty  in  default  of  appointment  by  him,  *'  to  pay 
and  apply  the  same  in  or  towards  such  charitable  or  public  purposes 
as  the  laws  of  the  land  would  admit  of,  or  to  any  person  or  persons 
and  in  such  shares,  &c.,  as  his  executors  should  in  their  discretion 
will  and  pleasure  think  fit.""    The  case  came  before  Sir  John  Leach, 

M  Sidntjf  V.  SAeiiey,  .19  Ves.  352.  (jr)  MoHee  v.  Bukop  qf  DwAmm,  9  Ve«. 

(*)  Moriee  v.  BifAop  qf  Durham,  10  Ves.  399  ;  S.  C.  on  Appeal,  10  Ves.  522. 
527,  537.  (q)  Janus  \.  Allen,  3  Mer.  17. 

(y)  Per  Lord  Cottenhtm  in  Bllu  v.  Selby,  (b)  Vezey  ▼.  Janton,  1  S.  &  S.  69. 

1  M.  &  Cr.  298. 
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V.  C,  who  decided,  that  the  trust  was  too  general  and  undefined  to  be      Part  I. 
executed  by  the  court ;  that  the  executors  could  not  take,  because  the    Cuj^trI'l 
gift  was  expressly  made  to  them  in  trust ;  and  the  next  of  kin  were       Sect.  3« 
therefore  entitled  (A). 

So  in  Fowler  v.  Oarlike  (c),  the  gift  was  to  executors  ''  upon  trust 
to  dispose  of  the  same  at  such  times,  and  in  such  manner,  and  for 
such  uses  and  purposes,  as  they  shall  think  fit ;  it  being  my  will,  that 
the  distribution  shall  be  left  entirely  to  their  discretion."  And  Sir 
John  Leach,  M.  ]K,.,  was  of  opinion,  that  this  was  a  plain  trust,  but 
too  uncertun  for  the  court  to  execute,  and  his  Honor  declared  the 
next  of  kin  entitled  (c).  \ 

To  these  succeeded  the  cases  of  Ellis  \.  Selby  (J),  and  Stubbs  v. 
Sargon  {e).  In  the  former  case  a  testator  gave  a  fund  to  his  executors 
upon  certain  trusts,  and  declared  it  to  be  his  wiU,  that  on  the  failure  of 
those  trusts,  (an  event  which  happened,)  his  said  trustees  should  pay 
and  apply  the  fund  to  and  for  such  charitable  or  other  purposes,  as 
they  should  think  fit,  without  being  accountable  to  any  person  whom- 
soever for  such  their  disposition  thereof.  It  was  held  first  by  Sir 
L.  Shadwell,  V.  C,  and  afterwards  on  appeal  by  Lord  Cottenham, 
C,  that  a  trust  was  created,  but  so  indefinite  an  one,  that  it 
eould  not  be  executed.  However  there  was  no  resulting  trust,  as  the 
interest  undisposed  of  fell  into  the  residue  (d).  In  Stubbs  v.  Sar^ 
gon  («),  the  testatrix  indorsed  a  promissory  note  for  2,000/.  to  Sarah 
Sargon^  and  sent  it  to  her  with  a  letter  in  the  following  terms  : 
*'  The  enclosed  note  of  2,000/.  I  have  given  to  Sarah  Sargon  for  her 
sole  use  and  benefit  independent  of  her  husband  for  the  express 
purpose  of  enabling  her  to  present  to  either  branch  of  my  family  any 
principal  or  interest  thereon,  as  the  said  Sarah  Sargon  may  consider 
most  prudent ;  and  in  the  event  of  the  death  of  Sarah  Sargon  by  this 
bequest  I  empower  her  to  dispose  of  the  said  sum  of  2,000/.  by  will  or 
deed  to  those  or  either  branch  of  the  family  she  may  consider  most 
deserving  thereof.  To  enable  Sarah  Sargon  my  niece  to  have  the  sole 
use  and  power  of  the  said  sum  of  2,000/.  due  to  me  by  the  above  note 
of  hand,  I  have  specially  indorsed  the  same  in  her  favour."  The  case 
came  before  Lord  Langdale,  M.  R.,  and  afterwards  on  appeal  before 
Lord  Cottenham ;  and  both  those  learned  judges  decided,  that  the 
gift  was  in  trust,  but  such  a  trust  as  could  not  be  executed,  and  that 
the  sum  secured  by  the  note  constituted  part  of  the  testatrix's 
estate  (e). 

In  all  the  cases,  that  have  been  mentioned,  the  declaration  of  the  no  resulting 
particular  trust  was  considered  to  be  insufficient  from  the  uncertainty  ^2»  ^  *J*  "** 


i. 


b)  Vexey  T.  Jauon,  I  S.  &  S.  69.  Appeal,  1  M.  &  Cr,  286. 

^e)  Fbwler  r.  OarHke,  I  R.  &  M.  232.  («)  Siubbi  v.  Sargon,  2  Keen,  255 ;  S,  C 

{d)  EUiM  T.  5e%,  7  Sim.  352;  8.  C.  on      on  Appeal,  3  M.  &  Cr.  507. 
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tees, be  not 
dear. 


Parol  evidence 
admissible  to 
support  the 
daim  of  the 
donee  in  oppo- 
sition to  the 
resulting  trust. 
"When? 


Resulting  trust, 
— 3rd.  Where 
the  trusts  de- 
dared  do  not 
exhaust  the 
whole  interest 


of  its  nature  and  objects ;  but  the  intention  that  the  donees  should  in 
BO  case  be  entitled  to  the  beneficial  interest  was  notwithstanding  thov^ 
to  be  su£5iciently  apparent^  and  they  were  consequently  decreed  to  take 
the  property  as  trustees  by  resulting  trust.  However  no  resulting 
trast  will  be  raised  and  established  against  the  donees,  unless  the 
testator  has  sufficiently  expressed  his  intention,  that  they  should  take 
amfy  in  trust  for  others. 

Thu  in  Oibbg  v.  Bumsey  (/),  a  testatrix  gare  *^all  the  rest  and 
residue  of  the  monies  arising  from  the  sale  of  my  said  estates,  and  aD 
the  residue  of  my  personal  estate,  after  pajrm^it  of  my  debts,  legacies^ 
&c.,  unto  my  said  trustees  and  executors  to  be  disposed  of  unto  sudi 
person  and  persons,  and  in  such  manner  and  form,  and  in  such  sum 
and  sums  of  money,  as  they  in  their  discretion  shall  think  proper,  and 
expedient."  And  Sir  Wm*  Grant,  M.  R^  decided,  that  there  was  no 
sufficient  indication  of  an  intenti<«  on  the  part  of  the  testatrix  to 
ereate  a  trust,  and  that  the  residuary  d(»iees  took  the  absolute  ben^ 
cial  interest  to  the  exclusion  of  the  heir  at  law  and  next  of  kin  (/). 

It  is  to  be  obsenred,  that  in  all  these  casofi,  as  the  claim  of  the  donee 
is  in  accordance  with  the  legal  title,  parol  evidence  of  declarations  by 
the  donor,  &c.,  wiU  be  admitted  in  favour  of  the  donee  for  the  purpose 
of  rebutting  the  resulting  trust ;  and  this  even  where  the  property  is 
real  estate ;  i  fortiori  such  evidence  is  admissible,  where  the  pnqteriy 
consists  of  personal  estate  (9).  But  if  the  dcmee  be  piaidy  and 
unequivocally  declared  a  trustee  in  the  instrument  itself  then  parol 
evidttice  will  not  be  received  for  the  purpose  of  contradicting  that 
declaration  (A). 

Srd.  Where  a  gift  of  property  is  expressed  to  be  made  for  particular 
purposes,  and  those  purposes  do  not  exhaust  the  whole  beneficial 
interest;  the  interest,  ultra  these  purposes,  wiU  result  to  the  donor; 
if  it  clearly  appear,  that  the  donee  was  intended  to  take  only  in  a 
fiduciary  character  (t). 

However  the  authoritiea  seem  to  establish,  that  this  last  is  a  scmie- 
what  stronger  case  in  favoor  of  the  beneficial  title  of  the  dcHiee,  than 
those,  where  the  gift  is  expressed  to  be  upon  trusts  applying  to  the 
entire  property,  but  which  are  either  not  declared  at  all,  or  are  insoffir 
eiently  and  in^rfeetly  expressed*. 


(/)  Gibb»  Y.  Runuey,  2  V.  &  B.  294 ; 
but  see  JBUis  v.  Mby,  1  M.  a  Cr.  297,  8. 

(jgi)  Gaintborouffh  v.  Gainsborough,  2 
Yern.  253;  Waiton  y.  Walton,  14  Yes. 
522;  Lamffkam  y.  Sm^orA,  17  Yes.  43»; 


and  8,  C.  2  Mer.  17. 

(k)  WaUon  Y.  WaUm,  14  Yes.  32S; 
Gladding  y.  Yapp,  5  Mad.  59  ;  Ltrngham  y. 
Sai^ord,  2  Mer.  17  :  Yidepo«/»  p.  94. 

(I)  a  Jam.  Pow.  DoY.  32. 


*  Before  the  statute  of  1  WiU.  IV.  c.  40,  the  mere  appointment  of  an 
executor  gave  him  primd  facie  a  beneficial  title  to  all  the  personal  estate  undis- 
posed of.    By  that  act  the  executor  is  conyerted  into  a  trustee  of  any  residue, 
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The  qnecrtjon,  whether  the  donee  wiD  or  will  not  be  entitled  to  the  Paitp  I. 
anesduHiBted  beneficial  interest,  depend  npon  the  following  principle,  as  calmti 
hud  down  by  Lord  l^on  in  Kinff  r.  Dtnison  {ft).  If  the  gift  be  to^.  Sbct.  3. 
and  his  heirs,  tharged  with  the  payment  of  debts,  that  is  a  gift  to  him 
for  a  particular  pm^MMte,  but  not  for  that  purpose  only.  If  the  ^ft  be 
vpcn  trust  to  pay  debts,  that  is  a  gift  for  the  particular  purpose,  and 
nothing  more.  The  former  is  a  gift  of  an  estate  of  inheritance,  for  the 
purpose  of  giving  the  donee  the  beneficial  interest,  subject  to  the  par- 
ticttlar  purpose ;  the  latter  is  a  gittfor  a  particular  purpose,  with  no 
intention  of  giving  any  beneficial  interest.  Where  therefore  the  whole 
legal  estate  is  given  for  the  purpose  of  satisfying  trusts  expressed, 
which  do  not  exhaust  the  whole,  so  much  of  the  beneficial  interest  as 
is  not  exhausted  belongs  to  the  heir.  But  where  the  whole  legal 
interest  is  given  for  a  particular  purpose  with  an  intention  to  give  to 
the  devisee  of  the  legal  estate  the  beneficial  interest ;  if  the  whole  be 
not  exhausted  by  that  particular  purpose,  the  surplus  goes  to  the  donee, 
as  it  is  intended  to  be  given  to  him  (k). 

In  illustration  of  this  distinction  it  will  be  necessary  to  state  a  few 
of  the  leading  eases ;  showing  first  where  a  trust  has  been  held  to 
result,  and  secondly  vrhere  not. 

In  Hobart  r.  Countess  of  Suffolk  (Z),  a  testator  devised  his  lands  to  Cases  where  the 
three  persons  to  the  use  of  thwn  and  their  heirs  upon  the  trusts  after  SSf  hw  Wn"' 
mentioned.     He  then  directed  them  upon  the  death  of  his  wife  to  held  to  result. 
convey  to  certain  persons  for  estates  for  life ;  but  made  no  disposition 
of  the  remainder  in  fee.     It  was  contended  for  the  devisees,  that  the 
devise  being  to  them  and  their  heirs  upon  the  trusts  after  mentioned, 
imported,  that  they  should  be  trustees  only  for  those  purposes,  and 
that  when  those  estates  were  spent,  it  was  to  remain  to  them  to  their 
own  use.     But  the  Lord  Chancellor  held  that  a  trust  of  the  remainder 
in  fee  resulted  to  the  heir  {t). 

(k)  In  JOnjf  T.  Deniwn,  1  Y.  &  B.  272.    (/)  Hobart  v.  Countest  ofSt^olk,  2  Yern.  644. 


net  expressly  disposed  of  for  the  next  of  kin,  unless  otherwise  directed  by  the 
will.  The  act  therefore  does  not  apply  to  cases,  where  there  is  an  express 
disposition  of  personal  property  upon  trust  or  othermse  to  a  person,  who  is 
also  appointed  executor :  and  whether  the  gift  in  such  a  case  will  or  will  not 
confer  any  beneficial  interest  must  be  determined  according  to  the  general 
principles  of  law,  whieh  are  considered  in  the  text.  It  is  to  be  observed  that 
Lord  Eldou  in  the  case  of  Dawson  v.  Clarke  entirely  discountenanced  the 
position,  Udd  down  by  Sir  Wm.  Grant  at  the  original  hearing  of  that  case : 
viz.  that  an  Executor  will  be  entitled  as  such  to  the  surplus  beneficial  interest 
in  personal  property,  which  is  expressly  g^ven  either  to  himself  or  to  some 
other  trustee  lor  purposes  which  do  not  exhaust  the  whole  legal  interest.  See 
Dawson  v.  Clarke,  15  Ves.  415  ;  8,C.  18  Ves.  254  ;  and  see  Mullen  v.  Bowman, 
I  CoU.  N.  C.  C-  197. 
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.Part  I.  In  another  case  where  a  testator  devised  his  manors  advowsons,  &c., 

ChaptibI.    ^  trustees,  to  pay  his  son  1,000/.  for  life,  and  the  rest  of  the  profits  to 

Sbct.  3.       be  laid  out  in  land  to  be  settled  to  certain  uses  after  the  son's  death ; 

Lord  Hardwicke  held,  that  the  right  of  presentation  arising  from  the 

advowsons  during  the  son's  life  was  a  fruit  undisposed  of,  and  resulted 

to  the  heir  (m). 

The  rule  will  be  the  same,  though  the  interest  thus  partially  dia^ 
posed  of  consists  of  a  particular  portion,  severed  from  the  bulk  of  the 
property:  as  where  a  tenn  of  years  is  created  for  certain  purposes 
which  do  not  exhaust  it,  the  residue  will  result  to  the  heir  at  law  (n)*. 

Where  there  is  a  devise  in  trust  to  sell  for  the  payment  of  debts 
or  other  purposes  and  no  more  is  said ;  it  is  clear  that  there  will  be  a 
resulting  trust  of  the  residue  for  the  heir.  And  this  point  is  so  clear 
at  the  present  day  against  the  trustees,  that  a  claim  by  them  is 
seldom  made ;  but  the  question  in  such  cases  generally  arises  between 
the  heir  and  next  of  kin  or  residuary  legatee  (o). 

In  a  late  case,  a  general  gift  of  personal  estate  to  A.  B.  and  C,  in 
trust  to  sell  and  apply  the  proceeds  towards  payment  of  debts,  &c.,  was 
followed  by  a  devise  of  the  real  estate  to  the  same  persons  on  trust  to 
pay  debts,  and  subject  thereto  upon  certain  trusts  for  the  benefit  of 
JB.  and  C.  and  other  persons.  And  A,  B.  and  C.  were  appointed 
executors,  hut  there  was  no  further  disposition  of  the  personal  estate. 
It  was  held  by  V.  C.  K.  Bruce,  that  A.  B.  and  C.  were  not  entitled 
beneficially  to  the  personalty  not  required  for  payment  of  the  testator^s 
debts  (j»). 

However  according  to  the  observation  of  Lord  Hardwicke,  the 

general  rule,  that  where  land  is  given  for  a  particular  purpose,  what 

remains  after  that  particular  purpose  is  satisfied,  results,  admits  of 

several  exceptions  (9). 

Cases,  where  no       Thus  where  it  appears  from  the  words  of  the  instrument,  that  the 

oTthcwrS^^    property  is  given  subject  to  the  particular  purpose  expressed,  and  not 

(m)  Shtrrard  t.  Ld,  Harborough,  AmbL  ton  v.  Taylor,  2  Bro.  C.  C.  589. 

165.  (p)  MuUen  ▼.  Bowmam,  13  Law  Jonnii 

(»)   Wych  ▼.  Pwkington,  3  B.  P.  C.  44 ;  N.  S.,  Chanc  342  ;   S.  C.  I  Coll.  N.  C.  C 

Lev€i  T.  NeedJkam,  2  Vera.  138.  197. 

(o)  Counteu  of  BrUiol  v.  Humgerford,  2  (q)  In  HUl  ▼.  Bi$kap  qf  London,  1  Atk. 

Vera.  645;  HaUidayY.HudwH,Z\e».  210;  619;  and  see  Waiton  v.  Waiton,  14  Yes. 

Hill  T.  Coek,  1  V.  &  B.  173 ;  2  Jann.  Pow.  322. 
Dev.  34,  77,  and  cases  there  cited ;  Ito^tii- 


*  And  80  where  there  is  a  devise  upon  a  contingency,  and  no  disposition  of 
the  intermediate  or  ulterior  interest ;  the  intermediate  interest  until  the  con- 
tiugencpr  happens,  and,  if  it  do  not  happen  at  all,  the  entire  fee  wUl  result  to 
the  heir  at  law.  ff'iliiams  v.  Chitty,  3  Ves.  546;  Attorney-General  v. 
Bowuer,  3  Ves.  725  ;  Nash  v.  Smith,  17  Ves.  29  ;  Chalmers  v.  BraUaford, 
18  Yes.  368. 
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for  the  discharge  of  that  purpose  on/y,  (according  to  the  distinction  of     Part  I. 
Lord  Eldon  previously  adverted  to,)  the  donee  will  take  beneficially     c^'^'^^'i 
what  remains  after  the  satisfaction  of  that  purpose.  Sect.  3.  * 

In  Hill  V.  Bishop  of  London  (9),  a  testator  devised  a  perpetual  where  the  sub- 
advowson  to  Grace  Smith,  "  his  honoured  mother-in-law,"  wUling  and  3«ct  was  real 
desiring  her  to  sell  and  dispose  thereof  to  certain  colleges.     Upon  the  ^ 
refusal  of  one,  the  offer  was  to  be  made  to  another  in  a  prescribed 
order.     Lord  Hardwicke  observed,  that ''  the  devise  amounted  to  no 
more  than  this,  the  testator  gives  the  advowson  to  Grace  Smith,  but  if 
such  or  such  a  college  will  buy  it,  then  he  lays  an  injunction  on  her 
to  sell ;  and  therefore  there  are  two  objects  of  the  testator'^s  bounty, 
Cfrace  Smith  and  the  Colleges;''^  and  his  lordship  held  that  there  was 
no  resulting  trust  for  the  heir  (r). 

In  King  v.  Denison(8\  the  general  doctrine  was  much  discussed. 
There  a  testatrix  devised  her  real  estate  to  her  cousin,  Mary  A.  wife 
of  S.  A,,  and  to  her  cousin  Arabella  </.,  and  their  heirs  and  assigns 
for  ever,  subject  nevertheless  to,  and  chargeable  with,  the  payment  of 
the  annuities  thereinafter  mentioned;  and  she  then  proceeded  to 
give  several  annuities.  Upon  the  question  whether  the  devisees  were 
trustees,  after  paying  the  annuities,  for  the  heir  at  law.  Lord  Eldon 
held  they  were  not ;  his  lordship  considering  the  intention  to  be,  that 
they  took  not  merely  for  the  purpose  of  paying  those  annuities,  but 
benefically  subject  to  them  (s). 

It  will  be  observed,  that  these  were  cases  of  a  devise  of  real  estate ;  Where  personal 
but  the  same  rules  will  also  be  applied  to  bequests  of  personal  property,  ^***^* 
or  to  a  general  devise  and  bequest  of  both  real  and  personal  property  (0*  Or  real 

In  the  cases  of  Walton  v.  Walton  (u)  and  Dawson  v.  Clarke  («),  Sir  ^4^*^°^f^ 
Wm.  Grant  decided  in  favour  of  the  claim  of  executors  to  a  residue  bined. 
undisposed  of;  but  those  decisions  proceeded  on  the  ground  of  their 
legal  title  (u) ;  and  when  the  latter  case  was  brought  before  Lord 
Eldon  on  appeal,  his  lordship,  though  he  affirmed  the  decision  of  Sir 
Wm.  Grant,  rested  his  judgment  on  the  terms  of  the  gift,  and  not  on 
the  claim  of  the  executor  as  such  ;  and  the  decision  must  therefore  be 
regarded  as  an  authority  on  the  general  question  (x). 

In  Dawson  v.  Clarke  there  was  a  general  bequest  to  two  persons, 
who  were  appointed  executors,  their  heirs  executors,  &c.,  upon  trust  in 
the  first  place  to  pay,  and  charged  and  chargeable  with  all  the 
testator^s  debts,  &c.,  and  legacies  after  given.  And  Lord  Eldon 
applying  the  same  principle,  as  that  laid  down  in  King  v.  Denison, 
decided,  that  this  was  not  a  bequest  to  the  executors  upon  a  trust  to 

{q)  In  mn  V.  BUhop  qf  London,  1  Atk.  Mullm  v.  Bowman,  1  Coll.  N.  C.  C.  197. 

619;  and  see  Walion  v.  Walton,  14  Yes.  («)  Walion  v.   Walton,  14  Yes.   313; 

322.  Dawson  y.  Clarke,  15  Yea.  247. 

(r)  Bill  T.  Bhhop  qf  London,  I  Atk.  618.  (x)  See  Mullen  v.  Bowman,  1  Coll.  N.  C.  C. 

{8)  Kinsf  ▼.  DenUon,  1  Y.  &  B.  260.  197. 

(/}  Southoutt  V.  Bate,  2  Y.  &  B.  396 ; 
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Part  I. 

Dnr.  n. 
CBApnn  I. 


Expreasiona  of 
an  intention  to 
giTe  a  benefit 
to  the  donee 
will  preyent  a 
resulting  tnut. 


So  expressions 
of  affection,  or 
relationship. 


pay,  but  a  gift  to  them  of  the  absolute  ptoportyy  subject  only  to  t 

In  the  recent  case  of  Wood  ▼.  Cox  (z),  a  testa1»ix  bequeathed  aB 
her  personal  estate  to  C,  whom  she  apponited  one  of  her  executors^ 
for  hk  own  use  and  benefit  for  ever,  trosting  and  whoHy  confiding  in 
his  hononr,  that  he  would  act  in  strict  conformity  to  her  wishes.  Afte^ 
wards  on  the  same  day  she  executed  another  testamentary  paper, 
containing  a  list  of  names  of  several  persons  with  the  simis  to  be 
given  them,  and  concluding  with  a  declaration,  that  such  was  her  wish. 
Lord  Langdale,  M.  R.,  at  the  original  hearing  held,  that  C.  took  no 
beneficial  interest,  but  was  a  trustee  of  the  residue  for  the  next  of  kin: 
but  this  decision  was  reversed  on  appeal  by  Lord  Cottenham,  inrlio 
decreed  C.  to  take  the  personal  estate  for  his  own  use  absolutely  sob' 
ject  to  the  payment  of  the  legacies  (z). 

Where  the  gift  contains  expressions,  importing  an  intention  to  con- 
fer a  benefit  on  the  donee,  it  seems  that  that  cireumstanee  will  have 
considenible  weight  for  the  purpose  of  rebutting  the  resultii:^  trust 
Thus  where  a  testator  made  and  constituted  his  dearly  beloved  wife 
his  sole  heiress  and  executrix  of  his  real  and  personal  estste  to  seU  and 
dispose  thereof  at  her  pleasure,  and  to  pay  his  debts  and  hgBiaaL 
Lord  Chancellor  King  held,  that  the  wife  was  not  a  trustee  for  the 
heir  at  law  as  to  the  surplus  of  the  real  estate  after  payment  of  the 
debts  and  legacies.  He  said,  that  the  terms  of  the  devise  in  eferj 
respect  placed  the  wife  in  the  stead  of  the  heir,  and  not  as  a  trustee  for 
him  (a). 

So  the  words  ^Jree  and  nnfettered'*  attadied  to  the  stroagesi 
expressions  of  trust  have  been  considered  to  prevent  »  trust  from 
attaching  to  the  gift  (b).  And  in  Wood  v.  Cox  (c)  the  fiMst,  of  the 
gift  being  expressed  to  be  made  to  the  donee  *^/ar  his  own  use  and 
benefit  for  etoer^  aj^ars  to  have  had  very  considerable  influoice  upon 
Lord  Cottenham  in  arrivmg  at  the  decisiim,  tiuit  there  was  no  result- 
ing trust  in  that  case. 

Upon  the  same  principle  expressions  of  kindness  and  aflbctioo,— «8 
where  the  gift  is,  to  ^  my  deariy  beloved  wife,"  have  been  consideied 
to  support  the  inference,  that  a  beneficial  gift  was  intended  (<0*  And 
even  where  the  donee  is  merely  described  by  the  rdaitaoDririp,  as  ^^my 
cousin,^  or  **  my  brother/'  it  seems,  tiiat  such  a  description  wfil  not 
be  without  its  effect,  as  evidence  of  the  intention  to  confer  a  benefit  («). 
However  it  is  not  probable,  that  such  a  circumstance  would  of  itself  be 
aDowed  to  have  much  efiect  at  tiie  present  day  (/). 


(|f)  BoMomm  r.  Ctarke^  18  Ves.  247 ;  and 
see  Sott/Aonfff  t.  Bate,  2  V.  ft  B.  396. 

(m)  Wood  T.  Cos,  1  Keen,  317  ;  S.  Con 
Appeal,  2  M.  ft  Cr.  684. 

la)  Rogen  t.  Rogin,  3  P.  Wins.  193. 
Mirtdith  ▼.  HtMag9t  1  Sim.  555. 


(e)  Wood  ▼.  Omt,  2  M.  ft  Cr.  692. 
{d)  Rojfero  ▼.  Roferw,  3  P.  Wma.  193. 
(t)  Ottfiiim^jkaiMT.lfel/wA,PrecCh.31| 

Khtff  y.Dtmmm,  1  V.  ft  B.  274. 
(/)  See  2  Jann.  Pofr.  Dev.  38. 
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P^Bonal  ciTemnatanees,  aiich  as  the  relationship  between  the  parties      Part  I. 
and  the  qnaUfieatioDB  of  the  donee  to  discharge  the  office  of  trostee,     cbaptbr  i. 
wiU  also  be  taken  into  considcaiition,  for  the  purpose  either  of  sop-       Sbct.  a. 
porting^  or  rebutting  tiie  trust  in  these  cases.  Or  tfae  di^ui. 

Thus  in  Habart  v.  Camiegs  cf  Suffolk  (g)  the  fact  of  the  devise  ^^^^ 
heAng  to  three  persons,  two  of  whom  were  rebitions  of  the  testator, 
and  the  other  a.  stranger  was  adverted  to  by  the  court  in  deciding  in 
favour  of  tfae  Unst  (^). 

And  the  donee''s  being  an  infant  or  married  woman,  and  therefore  As  where  the 
unStted  to  discharge  the  duties  of  a  trustee,  will  have  some  weight  ^^  ^%^ 
with  the  court  in  a  doubtful  ease  (A).     But  where  from  the  whole  eweru. 
context  of  the  instrument  a  trust  is  created,  those  circumstances 
alone  will  not  have  the  effect  of  repelling  it  (i). 

In  Williams  r.  Jaites  (k)  the  fact^  of  a  child  being  appointed  execu-  Or  a  <Md  of 
trix,  was  considered  by  Sir  Wm.  Ghwit,  M.  R.,  to  be  a  very  stn»g  *^®  ^^'^' 
cireiirastance  in  favour  of  her  daim,  to  take  the  residue  beneficially. 
He  there  ssys^  ^*  A  very  little  evidence  in  aid  of  that  circumstance  is 
sufficient.  It  is  almost  sufficient  of  itself  without  any  evidence,  to  jus- 
tify the  conclusion^ (A).  And  so  in  the  recent  ease  of  Cook  v.  Hutchin- 
son (0  a  father,  an  old  man  eighty  years  of  age,  made  an  indenture 
between  himself  and  his  son,  vidiich  recited,  that  the  father  was 
desiroiis  of  settling  the  property  therein  comprised,  so  as  to  make  the 
same  a  provision  for  himself  during'  his  life  and  for  his  wife  and  her 
childrNi  by  him  after  his  decease,  and  then  released  and  assigned  the 
ptoperty  to  tfae  son  his  heirs  executory  &c.,  to  hold  upon  to  and  for  the 
trusts  intents  and  purposes  thereinafter  declared  concerning  the  same. 
The  father  proceeded  to  declare  the  trusts  of  part  of  the  property  in 
fanrour  of  his  wife,  a  daughter,  and  a  niece ;  but  no  trust  was  declared 
as  to  the  snrph».  And  it  was  held  by  Lord  Langdale,  M.  R.,  coH' 
sidering  tke  relation  between  the  parties^  and  the  object  and  purport  of 
tiie  instmmeDt,  that  tfae  surplus  did  not  result  to  the  grantor,  but 
bdonged  benefickiBy  to  the  son  {I).  It  will  be  observed  that  the  Though  the 
question  in  this  last  case  arose  upon  the  construction  of  a  deed.  The  S^  ^  ^y  ^^^* 
presumption  in  favour  of  a  resulting  trust  is  stronger  in  the  case  of 
a  deed,  thaa  of  a  gift  by  will,  which  of  itself  implies  bounty,  and  will  be 
treated  vritfa  greater  latitude  of  construction  (m).  The  decision  in 
Cook  Y,  JBhUekbuom  must  therefi>re  be  looked  upon  as  a  strong  acrtho- 
rity  gainst  the  existence  of  a  resulting  trust,  in  case  of  a  partial 
disposition  of  the  beneficial  interest  where  the  donee  is  a  child  of  the 
donor. 

The  fact,  that  one  portion  of  the  property  is  given  to  persons  as  Part  given  in 

trust,  does  not 
(p)  Hobmi  T.  OnmtmiqfBtifoIk,  2  Yem.  (t)  King  y.  DeniMon,  1  V.  &  B.  275.  necessarily 

644.  (k)  WUlianu  -7,  Jones,  10  Yes.  83.  create  a  trust 

(A)  BUmkkom  ▼.  FtMt^  2  Yes.  sen.  27 ;  (/)  Cook  y.  Hutchinson,  1  Keen,  42.  as  to  the 

WiUimnu  t.  Jome9, 10  Yes.  77.  (m)  Sidney  v.  Shelley,  19  Yes.  356.  residue. 
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Part  I.      trustees,  does  not  necessarily  involve  a  presumption,  that  the  rest  is  to 

Chaitkr  I.  ^  ^^^^  ^y  ^*^®™  "P®°  *''"®* »  where  the  gift  of  that  part,  which  is 

SscT.  3.  clearly  a  trust,  is  separate  and  distinct  from  the  gift  of  the  residue  (n). 
Though  per-  ^^^  ^^  where  distinct  gifts  of  real  and  of  personal  estate  are  con- 

sonai  estate  be  tained  in  the  same  wiU,  and  the  circumstances  are  such,  as  to  make 

the  real  estate,  the  donees  of  the  personalty  trustees  for  the  next  of  kin ;  it  does  not 

maybe  taken  follow,  that  the  devisees  of  the  real  estate  shall  also  hold  in  trust  for 

beneficiallf.  ' 

the  heir  at  law«  although  the  same  expressions  may  be  attached  to  the 

gift  in  both  cases  (o). 

But,  where  one       But  where  there  is  a  gift  jointly  to  several  persons,  and  one  of  them 

doneL  is  a        ^  clearly  a  trustee,  the  others  will  also  take  in  that  character.    For, 

trustee,  aU  are    as  Lord  Alvanley  has  observed,  there  is  no  instance  of  making  one  a 

trustee,  and  the  other  not  (p). 
Before  stat.  1         Before  the  recent  statute  of  I  Will.  IV.  c.  40,  it  had  been  long 
imc/to  tm       established,  that  an  express  legacy  to  an  executor  would  make  him  a 
executor  made    trustee  of  any  residue  undisposed  of  for  the  next  of  kin ;  the  supposition 
^  *    being,  that  by  giving  him  a  part,  the  testator  showed,  that  he  did  not 

intend  him  to  take  the  whole  (q). 
This  last  doe-         This  last  doctrine  and  the  principle,  upon  which  it  was  introduced, 
^017?^  ^^^^'    ^^  considered  to  be  very  unsatisfactory,  and  the  courts  have  conse- 
quently endeavoured  as  much  as  possible  to  pare  down  its  application  (r). 
Therefore  although  the  reasoning,  on  which  it  proceeded,  would  seem 
to  apply  with  equal  force,  whether  the  executor  took  the  property,  of 
And  not  applied  which  the  legacy  forms  part,  by  express  residuary  gift,  or  by  virtue  of 
t^^b^L.     ^  appointment  as  executor,  it  has  notwithstanding  been  expressly 
press  gUt,  and    decided,  that  a  legacy  to  persons,  who  are  appointed  executors,  though 
exe<^n  ^  **     given  to  them  expressly  "  for  their  care  and  trouble,"  will  not  exclude 

the  claim  of  those  persons  to  take  the  residue  beneficially ;  if  they 
claim  noi  in  the  character  of  executors^  but  under  a  direct  dispositum  to 
them  personally  as  residtiary  legatees. 

Thus  in  Gibbs  v.  Rumsey  {s)  a  testatrix  devised  and  bequeathed  her 
real  and  personal  estate  to  two  persons  their  heirs  executors,  &c.,  upon 
trust  to  sell ;  and  out  of  the  money  to  arise  from  the  sale,  as  well  as 
her  other  money,  &c.,  she  gave  several  legacies,  and  among  them  100/. 
to  each  of  her  trustees  for  their  care  and  trouble  :  and  she  gave  and 
bequeathed  all  the  rest  and  residue  of  the  monies  arising  from  the  sale 
of  her  said  estates  and  of  her  personal  estate  after  payment  of  debts 
legacies,  &c.,  unto  her  said  trustees  and  executors  by  name,  to  be  disposed 
of  unto  such  person  and  persons  and  in  such  manner,  &c.,  as  they  in 

(»)  Pratt  ▼.  Sladdm,  14  Ves.  193.  545  ;  AbMt  v.  AbMt,  6  Ves.  343 ;  Latg- 

'©)  King  v.  Derutim,  1  V.  &  B.  277.  ham  v.  Sa^ford,  17  Ves.  435,  and  2  Mer. 


t 


(p)  White  V.  Bwnu,  4  Ves.  21 ;  Miinet  6  ;  Buii  y.  Kingston,  1  Mer.  314. 
▼.  Slater,  8  Vcs.  295  ;  Sadler  v.  Titmer,  ib.  (r)  See  Lord   Eldon's   observations,  in 

617  ;  Willianu  ▼.  Jonee,  10  Vcs.  77.  King  v.  Denwm,  1  V.  &  B.  277. 

(q)  Faringdon  ▼.  Knightly,  1  P.  Wms.  (»)  Gibb$  v.  Rumeeg,  2  V.  &  B.  294. 
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Chapter  I. 

Sect.  3. 


their  discretion  should  think  proper.  And  she  appointed  the  same  two 
persons  her  executors.  The  next  of  kin  of  the  testatrix  contended, 
that  there  was  a  resulting  trust  of  the  residue  for  their  benefit :  but 
Sir  Wm.  Grant,  M.  R.,  in  deciding  against  that  claim,  said,  "  this 
testatrix,  having  created  a  trust  to  sell,  gives  many  particular  legacies, 
and  among  them  100/.  to  each  of  her  two  trustees  for  their  care  and 
trouble  in  the  execution  of  the  trusts  of  the  will.  That  is  undoubtedly 
sufficient  to  exclude  any  claim  as  executors  ;  but  they  claim  not  in  that 
character,  but  under  a  direct  disposition  to  them  as  residuary  legatees^^' 
and  his  Honor  held  that  the  residuary  legatees  took  the  residue  for 
their  own  benefit  («)• 

Moreover  there  can  be  no  doubt,  but  that  the  court  would  extend 
to  the  executor  taking  by  a  substantive  bequest  the  benefit  of  all  the 
distinctions  that  have  been  taken  in  favour  of  the  executor,  who  takes 
merely  by  virtue  of  his  appointment.  Therefore  where  the  legacy  is 
given  to  the  executor  by  the  will,  and  the  general  gift  in  trust  by  a 
subsequent  codicil  (t) :  or  where  the  legacy  is  contingent  and  rever- 
rionary  (u) :  or  specific  (x)  there  would  be  room  to  contend  that  the 
gift  of  the  legacy  did  not  aifect  the  claim  of  the  legatee  to  the  ulterior 
beneficial  interest,  which  is  left  undisposed  of. 

And  it  would  seem,  that  a  similar  distinction  might  be  maintained, 
where  the  particular  legacy  is  something  excepted  out  of  an  interest 
given  to  another  person  (t/)  :  or  an  aliquot  part,  the  other  parts  being 
given  to  other  persons  (z)  :  or  a  bequest  for  life  with  remainder  over  (a). 
But  if  there  be  no  such  ulterior  limitation,  a  bequest  for  life  will  have 
the  same  efibct  in  raising  the  presumption  of  a  trust  as  any  other 
legacy  (ft). 

So  where  the  gift  is  to  several  persons  jointly,  a  legacy  to  one  or 
some  of  them  only,  or  unequal  legacies  to  all  of  them,  will  raise  no 
equity  for  the  next  of  kin  (c).  But  where  equal  pecuniary  legacies  are 
given  to  all,  the  presumption  against  them  will  be  the  same,  as  in  the 
case  of  a  legacy,  to  a  single  donee  (eO- 

The  same  reasoning,  viz,,  that  a  person  cannot  be  intended  to  take  a  Legacy  to  a 
part  and  the  whole,  evidently  has  no  application  to  a  devisee  of  real  cstatc^vrfu  not 
estate,  to  whom  a  pecuniary  legacy  is  also  given.    Accordingly  Mr.  raise  a  resulting 

1-x.     .  1  1.   X    'a    •     trust  asainst 

Jannan  in  his  edition  of  Powell  on   Devises  observes,  that  it  is  ^^^ 
clear  upon  principle,  that  a  legacy  to  a  devisee  "  will  not  make  him  a 


}« 


[«}  Oibis  ▼.  Smnuey,  2  V.  &  B.  294. 

[/)  Lnnffham  ▼.  Satffordt  2  Mer.  21. 

(ii)  Lynn  y.  Beaver ^  T.  &  R.  63 ;  but  see 
Seley  y.  Wood,  10  Ves.  71 ;  and  Oidman  t. 
8laier,  3  Sim.  84. 

(x)  Blinkhom  ▼•  Feaet,  2  Ves.  sen.  27  ; 
NiMbeii  T.  Mmrrtty,  5  Ves.  149, 158  ;  but  see 
Souikcott  ▼.  WaUont  3  Atk.  226  ;  and  Mar- 
tin ▼.  Rebota,  1  Bro.  C.  C.  154. 

(y)  Griffith  ▼.  Rogers,  Free.  Ch.  231. 


(z)  Jonei  ▼.  Weetcomb,  1  Eq.  Ca.  Abr. 
245,  pi.  10. 

(a)  Granville  v.  Beai{fort,  I  P.  Wms. 
114  ;  see  Nourse  v.  Finch,  1  Ves.  jun.  344. 

{b)  T\meh  T.  Lambert,  4  Bro.  C.  C.  326. 

(c)  Blinkhom  ▼.  Feast,  2  Ves.  sen.  27 ; 
Sadler  v.  Turner,  8  Ves.  617 ;  Rawlins  v. 
Jennings,  13  Ves.  39. 

(d)  Petit  V.  Smith,  1  P.  Wms.  7  ;  Gibbs 
V.  Rrnnsey,  2  V.  &  B.  294. 
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Legacy  to  the 
next  of  kin  or 
heir  at  law  will 
not  exdnde 
them  from 
taking  by  re- 
sulting trust. 


Where  there  is 
no  presumption 
agdnit  the 
title  of  the 
donee,  parol 
evidence  inad- 
missible to 
raise  a  result- 
ing trust 
against  him. 


Where  the  pre- 
sumption is 
established 
against  the 
donee,  parol 
eyidence  ad- 
missible to  sup- 
port his  daim 
against  the 

UUil* 


tfustee ;  uidesB  perhaps,  whure  it  is  given  out  of  a  fund,  to  be  formed 
out  of  the  devised  estate ;  though  even  this  is  not  free  from  doubt ''  (e). 

On  the  other  hand  it  is  dear,  that  the  converse  case,  of  a  gift  of  a 
legacy  to  the  next  of  kin,  will  not  of  itself  operate  to  exclude  them 
bam  taking  by  virtue  of  a  resulting  trust  (/).  And  so  a  legacy  to 
the  heir  at  law,  though  given  expressly  out  of  the  money,  to  arise 
from  tile  sale  of  the  devised  eataJbd^  will  not  prevent  the  trust  of  the 
lesidoe  resulting  to  him  (g).  However  in  Rogen  v.  ttoger»  {h)  Lord 
Chaneellor  King,  in  deciding  in  favour  of  the  daim  of  a  devisee  ia 
opposition  to  that  of  the  heir,  seems  to  have  attached  no  little  imp<»i- 
ance  to  the  fSsMst  of  a  legacy  having  been  given  to  the  hmr  (A). 

Unless  the  gift,  whethw  of  real  or  personal  property,  be  such  as'to 
create  a  presumption  against  the  title  of  the  donee  to  its  benefidal 
oijoyment,  parol  evidence  will  not  be  admitted  for  the  purpose  of 
establishing  a  resulting  trust  in  favour  of  the  heir  at  law  or  next  of 
kin  in  opposition  to  the  claim  of  the  donee.  This  was  decided  in  the 
case  of  the  survivor  of  several  executors,  to  whom  onequallegades  had 
been  ^ven.  The  surviving  executor  in  virtue  of  his  appointment 
claimed  the  whole  of  the  residue  undisposed  of.  The  r^nresentative  of 
the  testator's  widow,  who  had  been  also  one  of  his  executors,  for  the 
purpose  of  displacing  this  claim,  offered  parol  evidence  of  the  testator  s 
intention  to  dispose  of  this  residue  in  favour  of  his  wife.  But  Sir  Wm. 
Grant,  M«  R.,  held,  that  no  presumption  existed  against  the  legal  title 
of  the  defendant,  (the  surviving  executor,)  and  rejected  the  evidence  («)• 
And  the  principle  established  by  this  decision  will  i  fortiori  be  applied 
to  the  rejection  of  parol  evidence ;  vihese  the  legal  title,  which  it  is 
the  object  of  such  evidence  to  impugn,  is  founded  upon  an  eaqareagifi 
or  Kmiiatwn  to  the  donee,  unafiEected  by  any  adverse  presumption. 

On  the  otiier  hand  where  the  presumption  of  a  resultis^  trust  ia 
these  cases  is  once  created,  pard  evidence  will  be  admitted,  in  support 
of  the  legal  titie  of  the  donee,  to  rebut  the  trust  *•    The  admissibililpjr 


t 


[e)  2  Jarm.  Pow.  Dev.  40. 

[/)  Farmgdon  ▼.  Knightly^  1  P.  Wins. 
545  ;  RutUmd  ▼.  Builmtd,  2  P.  Wms.  213 1 
Andrewi  y.  dark,  2  Yes.  sen.  162 ;  North 
y.  Pardomf  ib.  495. 

(jf)  StmrHy  t.  Brsofo,  1  P.  Wms.  390; 


Randal  ▼.  Booi^y,  2  Vem.  425 ;  and  Free 
Ch.  162;  KeUaii  ▼.  K$aeii,  1  BaU  &  B. 
543 ;  S.  C.  on  Appeal*  3  Dow.  P.  C.  248. 

(h)  Rogen  y.  Rogtn,  3  P.  Wms.  194. 

(0  Whiie  y.  Wimamt,  3  V.  ft  B.  72; 
and  see  Langkam  ▼.  Saiffiird,  2  Her.  17. 


*  The  statute  1  Will.  IV.  c.  40>  enacts  that  executors  shall  be  deemed  to 
be  trustees  of  any  residue  net  expressly  disposed  of,  unleaa  it  ^M  a^ppear 
by  the  will  or  any  codicil  thereto,  that  they  were  intended  to  take  such 
residue  benefidally.  It  is  oonceiyed  therefore,  that  since  that  statute,  parol 
dedaratioDfl  or  any  other  evidence  dehors  the  will  cannot  under  any  drcam- 
stanoes  be  received  in  support  of  the  claim  by  an  executor  oe  mtch  to  the 
residue  undisposed  of.  We  have  seen  before  that  the  statute  doea  not  apply 
to  caseSj  where  there  is  an  eseprets  diepoiUion  of  the  readne  to  an  executor 
personally. 
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of  pand  evidence  for  this  purpose  has  been  so  long  and  firmly  esta-      Part  L 
blished,  that  in  the  train  of  cases  on  the  subject,  the  question  has  not    q^^'  ^^'j 
been  raised  on  the  principle  itself,  but  on  the  application  of  it ;  the       Sbct.  3. 
doubt  being  whether  on  the  whole,  and  sometimes  the  conj9icting,  " 
endenee,  the  intention  in  favour  of  the  donee  is  clearly  made  out. 
For  it  is  settled,  that  parol  evidence  being  once  let  in,  in  support  of 
the  legal  title,  it  may  be  opposed  by  similar  evidence  on  the  other 
side ;  and  if  upon  the  ^ole  evidence  the  intention  remains  doubtful, 
the  equity  in  favour  of  the  heir  at  law  or  next  of  kin  will  prevail,  the 
pregumption  not  being  rebutted  (i). 

It  is  to  be  observed  however;  that  the  rule,  which  admits  this  This  rule  ai$. 
eridenoe,  has  been  viewed  with  great  disapprobation ;  and  in  modem  ^PP'^*^  ^ 
timeB  it  has  scarcely  ever  be^i  received,    without  eliciting  some 
espresffions  of  animadversion  (t)* 

It  seems  not  to  be  absolutely  necessary,  that  the  evidence  should  be  Such  evideaoe 
eoDtemporaneons  with  liie  will :  although  the  contrary  se^ns  to  have  ^^J^^  ^ 
been  thought  by  Lord  Macclesfield  (m) ;  and  Lord  Alvanley  in  one  neous  with  the 
case  was  strongly  disposed  to  disregard  altogether  evidence  of  eacpreft-  ^°>*™™«n*« 
sons  declamtory  of  what  the  testatrix  intended  to  do  (n). 

But  it  is  now  settled,  that  parol  declarations  subsequent,  or  even  Parol  deelanu 
anterior  to  the  will  are  admissible  (o).     Such  declarations  however  are  or  suh^^^^^ 
not  an  entitled  to  equal  weight.    Lord  Eldon  in  IVimmer  v.  Bayne  (p),  to  the  transac- 
iddressmg  hraiself  to  this  subject,  said,  "  I  fear  there  is  no  possibility  of  ^^'^  >^°>5a8fl>ie. 
saying,  parol  declarations,  previous  and  subsequent,  are  not  admissible, 
(though  Lord  Coke  would  hardly  have  been  brought  to  let  them  in,) 
as  well  as  declarations  at  the  time ;  but  there  is  a  great  difference  cm 
the  point,  whether  they  are  all  alike  weighty  and  efficacious.    A  decla- 
ration at  the  time  of  making  the  will  is  of  more  consequence  than  one 
afterwards ;  and  a  declaration  after  the  will,  as  to  what  he  had  done, 
(I  am  speaking  as  to  the  time  merely,)  is  entitled  to  more  credit,  than 
one  before  the  will  as  to  what  he  intended  to  do ;  for  that  will  may 
▼erj  well  be  altered ;  but  he  knows  what  he  has  done,  and  is  much 
more  likely  to  ^»eak  correct  as  to  that,  than  as  to  what  he  proposes  to 
do.    Though  these  parol  declarations  are  all  alike  admissible;  whe- 
ther consisting  of  conversation  with  people,  who  have  nothing  to  do 
with  it ;  people  making  impertinent  inquiries,  and  drawing  from  him 


W  Doekny  ▼.  Daekny,  Z  Bro.  P.  C.  39 ; 
Mtdlabar  y.  MaUabar,  Cas.  Temp.  Talb.  79 ; 
Pita  y.  Smith,  1  P.  Wms.  7 ;  Nourte  v. 
fmck,  1  Vet.  jnn.  344 ;  Walton  v.  Walton, 
14  Yes.  316 ;  Zanffkam  ▼.  Sa^fbrd,  2  Men 
6;  Gladdmg  ▼.  Yapp,  5  Mad.  56 ;  tee  1 
Jana.  Pofir.  Dev.  499»  and  note  2. 

(0  See  the  obiervstioiis  of  Mr.  Jiutice 
Boner,  in  Ntner9€  v.  J^InicJI,  1  Yes.  jtm.  357 ; 
of  lArd  AlTudej,  in  Cimmell  v.  Lewthu>aite, 
2  Yes.  jnn.  475  ;  of  Lord  Eldon,  In  THm- 


mer  v.  Bayne,  7  Ves.  518  ;  and  in  Langham 
T.  Sanford,  2  Mer.  16 ;  and  see  1  Jarm. 
Pow.  Dev.  505,  n. 

(m)  In  Duke  qf  Rutland  v.  Duchesa  qf 
Rutland,  2  P.  Wms.  215. 

(n)  In  Clennell  ▼.  Lewthwaite,  2  Yes. 
jun.  474. 

(o)  Lake  ▼.  Lake,  1  YfTils.  313 ;  and 
Ambler,  126 ;  Walton  v.  Walton^  14  Yes. 
318,  323 ;  Gladding  t.  Yapp,  5  Mad.  56. 

{p)  Trimmer  y, Bayne,  7  Yes.  520. 
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Part  I. 

Div.  II. 

Cbaptbr  I. 

Sbot.  3. 

Contempon- 
neons  evidence 
the  best. 


Simile.    It  ia 
sufficient  to 
prove  an  inten- 
tion to  exdnde 
next  of  kin  or 
heir  at  law,  in 
order  to  entitle 
the  donee. 


Parol  evidence 
inadmiuible  to 
rebut  the  trust 
—where  on  the 
fiice  of  the  in- 
strument the 
donee  is  a 
trustee. 


angry  answers,  or  in  whatever  form ;  they  are  all  evidence.  But  tbey 
are  entitled  to  very  different  credit  and  weight  according  to  the  time 
and  circumstances  "  (p). 

So  in  Langham  v.  Sanfard  (9),  Lord  Eldon  reiterated  his  opinion, 
*'  that  in  such  cases  the  best  evidence  is  the  contemporaneous  evidence, 
and  that  all  the  rest  weighs  very  little  in  the  scales  ^'  (q). 

In  like  manner,  where  the  gift  is  to  two  or  more  persons  jointly, 
and  the  presumption  of  their  all  being  trustees  arises  from  the  circum- 
stance of  the  trust  being  established  against  one  of  them ;  parol 
evidence  will  be  admitted  on  behalf  of  the  others  to  rebut  the  trust  (r). 
Previously  to  the  statute  of  1  Will.  IV.  it  seems,  that  if  an 
executor  could  show  evidence  of  the  testator's  intention  to  exclude  the 
next  of  kin,  that  would  have  been  sufficient  to  establish  his  claim  to 
the  residue,  without  any  evidence  of  a  direct  intention  in  favour  of  tbe 
executor  («).  The  case  would  be  doubtless  stronger  for  an  executor 
claiming  under  an  express  gift  to  himself;  and  it  would  seem  from 
analogy  to  be  applicable  to  a  similar  question  between  a  devisee  and 
the  heir  at  law. 

But  those  cases,  which  raise  against  the  donee  a  presumptive  trust, 
which  may  be  rebutted  by  parol  evidence,  are  carefully  to  be  distin- 
guished from  those,  in  which  the  instrument  contains  clear  demonstra- 
tive evidence  of  an  intention,  that  he  should  take  only  as  trustee. 
For  in  the  latter  cases,  to  admit  evidence  in  opposition  to  the  trust, 
would  be  to  contradict  the  terms  of  the  instrument. 

Therefore  where  there  is  a  devise  of  real  estate  on  a  gift  of  a 
residue  of  personal  estate  expressly  in  trusty  or  coupled  with  directions 
that  are  held  to  be  equivalent  to  the  declaration  of  a  trust,  parol 
evidence  is  inadmissible  in  support  of  the  claim  of  the  trustee  to  the 
beneficial  interest  (0* 

In  questions  respecting  the  claim  of  executors  as  such  to  the 
residue  undisposed  of,  before  the  statute  of  1  Will.  IV.,  it  seems  to 
have  been  a  point  of  considerable  nicety  to  determine,  what  would  or 
would  not  be  such  a  conclusive  declaration  of  a  trust,  as  to  exclude 
parol  evidence  in  support  of  the  claim  of  the  executor.  A  legacy  to 
an  executor  "  for  his  care  and  trouble,"  has  been  considered  conclusive 
against  the  executor  for  this  purpose  (u):  but  an  inchoate  residuary 
clause  (x) ;  or  a  direction  to  keep  an  account  (y) ;  was  held  not  to 
exclude  the  executor,  from  offering  parol  evidence  in  support  of  his 
claim. 


(p)  TYimmer  v.  Bayne,  7  Ves.  520. 

(q)  Langham  ▼.  Sanford,  2  Mer.  23. 

(rS   William§  v.  Jonetf  10  Yes.  77. 

(*)  Bateheilor  y.  Searl,  2  Vem.  737; 
Brasthridffe  v.  Woodroffe,  2  Atk.  68 ;  in 
Langham  ▼.  Saitfwrd,  2  Mcr.  10,  this  point 
was  raised,  but  not  decided. 


(0  Walton  ▼.  Walton,  14  Yes.  322; 
Langham  v.  Sttt{ford,  17  Ves.  442  ;  snd  2 
Mer.  17  ;  Oladding  t.  Vi^p,  5  Mad.  59. 

(«)  Langham  v.  Saf^ord,  17  Yes.  443 ; 
see  1  Jarm.Pow.  Dcr.  507,  n. 

(x)  Nourte  v.  Finch,  I  Yes.  jun.  344. 

(y)  Gladding  Y,  Vapp,  ^  hiad,  56. 
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However  since  that  statute  such  questions  cannot  again  arise  upon      Part  I. 
the  chum  of  an  executor  to  a  residue  merely  in  virtue  of  his  appoint-     Cnllrnl, 
ment.    And  the  decisions  just  mentioned  do  not  apply  to  the  case  of      Scot.  3. 
an  express  gift  to  an  executor  personally,  which  is  the  only  case,  that 
can  arise  in  future.     For  in  Gibbs  v.  Rumsey(z),  Sir  William  Grant, 
M.  R.,  decided,  that,  where  the  residue  is  expressly  given  to  the  execu- 
tors, a  legacy  to  them,  though  for  their  care  and  trouble^  will  not 
exclude  them  from  taking  that  residue  beneficially. 

It  is  to  be  observed  that  in  aU  these  cases,  where  there  is  a  R«al  estate 
direction  in  the  will  to  convert  real  estate  into  money,  which  is  then  sold,  bat  not 
left  whoUy   or  partially  undisposed  of;    the  unexhausted  interest,  diBposcdof, 
whether  the  estate  be  actually  sold  or  not,  will  result  to  the  heir  as  as  between  the 
real  estate,  and  not  to  the  next  of  kin  as  personalty.     The  heir  is  ^f^^  ***** 
excluded  not  by  the  direction  to  convert,  but  by  the  disposition  of  the 
converted  property,  and  so  far  only  as  that  disposition  extends  (a). 
And  the  right  of  the  heir  in  these  cases  will  not  be  affected  by  the 
produce  of  the  real  estate  being  blended  with  the  personal  estate  in  a 
joint  fund,  which  is  made  the  subject  of  the  attempted  or  partial 
disposition  (b). 

However  a  material  distinction  has  been  established  between  the  Secw,  with 
conversion  of  money  into  hmd,  and  that  of  land  into  money.     For  it  J^JJI^"^®^ 
bas  been  held,  that  where  money  has  been  directed  to  be  laid  out  in  laid  out  in  land. 
bzRd,  which  is  disposed  of  for  a  limited  interest  only ;  the  money,  or, 
if  the  money  be  laid  out,  the  land  ultra  that  interest  goes,  as  real 
estate  undisposed  of,  to  the  heir  at  law  (c). 

Thus  where  a  testator  directed  1,000/.  to  be  laid  out  in  the  purchase 

of  lands,  that  the  rents  and  profits  might  come  to  his  nephew  for  life, 

but  made  no  ulterior  disposition  of  the  lands ;  it  was  held,  that  the 

reversion  after  the  nephew's  death  resulted  to  the  testator^s  heir  at 
law  (d). 

It  has  been  remarked  by  Mr.  Jarman  in  his  edition  of  Powell  on  This  decision 
Devisee,  that  it  seems  to  be  an  anomaly,  that  the  heir  should  be  held  Jf  *  »PP">ved 
to  be  entitled  to  the  ulterior  interest  in  land,  directed  to  be  converted 
mto  money,  and  also  in  money  directed  to  be  laid  out  in  land,  as  was 
decided  in  Chapman  v.  Fletcher  (d).  It  is  blowing  hot  and  cold  in 
favour  of  the  heir,  for  the  principle,  which  would  entitle  him  to  the 
ulterior  interest  in  the  one  case,  would  exclude  him  in  the  other  (e). 

The  principle  of  Chapman  v.  Fletcher  (d)  will  not,  as  we  shall  see  and  has  been 
presently,  be  applied  to  cases,  where  the  particular  disposition  of  the  a^y  to'di^. 
money,  directed  to  be  invested  in  land,  wholly  fails  ;  for  in  such  cases  sitiona,  failing 

by  lapse  or 

M  Oikbt  Y.  IKumMf ,  2  V.  &  B.  294.  J^yhr,  2  Bro.  C.  C.  589 ;  Dixam  v.  Daw-  otherwise. 

(<)  mu  J.  CkHfk,  1  V.  &  B.  173;  2  Jarm.  9<m,  2  S.  &  S.  327. 

row.  Der.  77,  and  cases  cited;   WiUon  v.  (e)  2  Jarm.  Pow.  Dev.  74. 

«»M  U  Yes.  205;  Berry  y.  Uther,  11  (rf)  Fletcher  v.  Chapman,  3  Bro.  P.  C.  1. 

V».  87 ;  Smith  ▼.  dtufton,  4  Mad.  484.  (e)  2  Jarm.  Pow.  Dev.  75. 
(6)  mu  V.  Coek,  ubi  eupra ;  Robineon  y. 
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Part  I. 

DlT.  11. 

CaAm&  I. 
SmcT.  3. 


NorefttUing 
tniftr  where 
property  gWen 
generally  to 
charity. 


Though  the 
particular  tnuta 
be  not  declared 
or  do  not 
ezhanit  the 
whole. 


it  has  been  held,  that  the  interest  tbus  lapaii^  baloBgs  to  the  next  of 
kin,  and  not  to  the  heir  at  law  (e).  It  seema  very  difficolt  upon 
principle  to  draw  any  distinction  between  an  interest  originally  undis- 
posed of^  and  one  becoming  undisposed  of  Igr  snbsequ^it  faihoe  or 
lapse ;  and  it  is  therefore  saboiitted,  that  if  the  question  deeided  in 
Chapman  v.  Fletcher^  ^onld  oceur  at  the  present  dagr,  it  b  not 
improbable  that  the  recent  decisions  in  Hereford  v.  JRawetihiU  and 
Cogan  v.  Stephens,  as  being  more  in  accordance  with  the  tn»  prinei[de, 
would  be  followed  as  authorities  in  preference  to  that  of  Chapmam,  v. 
Fletcher  ♦. 

We  must  not  omit  to  mention  the  important  exception,  that  exists 
with  respect  to  the  general  doctrine  of  resulting  trusts  Ksa  an  imperfect 
or  partial  disposition  of  property,  where  the  gift  is  to  charity. 

If  property,  whether  real  or  personal,  be  effectually  givMi  ^ther  by 
deed  or  will  to  trustees  for  charitable  purposes  generaUy^  it  has  been 
long  established,  that  there  will  be  no  resulting  trust  for  the  heir  at 
law  or  next  of  kin  of  the  donor ;  although  the  particular  porpose,  to 
which  the  property  is  to  be  applied,  is  not  declared  at  all,  w  if 
declared,  does  not  extend  to  exhaust  the  whole  beneficial  interest, 
either  at  the  time,  or  in  consequence  of  a  subsequent  increase  in  the 
value  of  the  property.  In  such  cases  the  donees  wiU  take  the  interest 
undisposed  of  as  trustees  for  charitable  purposes  to  be  ascertained  aod 
determined  by  the  Court  of  Chancery  (/). 

Thus  it  was  laid  down  in  a  case  in  Freeman  ^Hhat  if  a  man  deviseB  a 
sum  of  money  to  such  charitable  uses,  as  he  shall  direct  l^  a  codicil, 
to  be  annexed  to  his  will,  or  by  a  note  in  writing;  and  afterwards 
leaves  no  direction,  neither  by  note,  nor  codicil ;  the  Court  of  Chaneeiy 
hath  power  to  dispose  of  it  to  such  diaritable  uses  as  the  court  shaU 
think  fit  **  (g).  And  in  Attorney- General  v.  Syderfen  (A),  which  waB 
a  case  of  a  similar  description  ]the  court  held  the  property  to  be 
applicable  in  charity  to  be  declared  by  the  king's  sign  manual  {h). 


(«)  Hertford  v.  Savmihill,  1  Beav.  487, 
n. ;  j9.  C  5  Beav.  51 ;  Cogan  v.  Stephenif 
ib.  486i 

(/)  Cook  Y.  Dunkatfeld,  2  Atk.  567 ; 
Theiffn'd  School  iMOt  8  Co.  130  ;  Ait-Oen. 
T.  Arnold^  Show*  P.  C.  22 ;  ifyggridee  ▼. 
Thaekwell,  7  Ves.  73  ;  AtL-Gen.  v.  Mayor 
qfBristoi,  2  J.  ft  W.  308 ;  MilU  ▼.  Fkrmtr, 


1  Mer.  55 ;  Att.^Gtn,  ▼•  Habtrdather^ 
Comp.  4  Bto.  C.  C.  103. 

(^)  2.  Freem.  261,  itated  in  7  Vet.  73; 
and  1  Mer.  59. 

(A)  Att,'Gen.  r.  8lrd»fai^  1  Vem.  224; 
S.  a  7  Ves. 43, n.;  Mtfr  ▼.  ArMar,  1  Mer. 
94 ;  OomnUuioners  qf  Chancery  Domatiamt 
r.SMUoan,  1  D.  ft  W.  501. 


*  The  caseof  Hereford  v.  Bxannk&l come  subsequently  befeie  the  court 
on  further  directions,  and  on  that  occasion  Lord  Langdafe^  M.  !EL,  decided 
that  a  bequest  of  personal  estate  to  be  invested  in  the  purchase  of  land,  and 
hrid  on  trusts  that  became  exhaueted^  was  on  the  same  footing  as  one^  where 
the  trusts  were  void,  and  that  the  residuary  legatee  and  not  the  heir  was 
entitled  in  both  cases.  It  is  to  be  observed  however  that  in  that  case  the 
fund  had  not  been  actually  ineested  in  land.  Hereford  v.  BavenhUk  5  Beav. 
51. 
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So  where  a  teetator,  haTing  given  all  hk  eetate  for  charitable  pur«      Paivt  IJ 
poses  generally,  proceeded  to  dedare  a  particulaar  scheme,  which  did     c^ill'u 
not  exhanst  the  whole  income  of  the  estate,  it  was  held  that  there  was      s«ef,  a: 
so  resulting  trust  of  the  surplus,  but  that  the  whole  was  applicable  in 
charity  (»). 

And  though  there  may  not  be  any  such  general  declaration  d^  And  though  a 
Toting  the  whole  estate  in  charity,  yet  if  there  be  a  disposition  '^\^^^" 
other  by  deed  or  will,  by  which  every  portion  of  the  property  is  applied  from  the 
and  exhausted  at  the  time  in  favour  of  some  charitAble  purpose :    a  IheviOueof 
surplus,  arising  from  a  subsequent  increase  in  the  value  of  the  pro*  the  property, 
perty,  will  not  result  to  the  heir  at  law,  or  next  of  kin  of  the  donor, 
and  still  leas  will  it  belong  to  the  donees  in  trust,  but  it  will  also  be 
applicable  to  charitable  purposes  (k).    And  it  is  immaterial,  that  the  Notwithstand. 
property  is  g^ven  to  trustees  with  directions  to  apply  a  certain  ^^^ppa^to^ 
specified  sum  yearly  to  a  charitable  purpose,  if  that  particular  sum  at  the  charity  he 
the  time  of  such  direction  exhaust  the  whole  income  of  the  estate  (/)•  g^^Sf 
And  although  the  trustees  are  made  answerable  for  the  payment  of  the 
specified  sum  to  the  charity,  in  case  the  value  of  the  estate  should 
prove  insufficient  for  that  purpose ;  yet  it  does  not  necessarily  follow 
on  that  account,  that  they  will  be  entitled  to  take  the  surplus  for  their 
own  benefit,  in  case  of  the  subsequent  increase  in  the  value  of  the 
property  (w). 

It  has  been  observed  both  by  Lord  Hardwicke  (n)  and  Lord 
Eldon  (o),  that  at  the  time  this  doctrine  with  respect  to  charities  was 
established,  the  right  of  the  heir  at  law  under  a  resulting  trust  was 
not  sufficiently  understood,  or  it  could  never  have  been  adopted.  Both 
those  great  judges  however  acknowledged  it  to  be  a  principle,  that 
conld  not  then  be  shaken. 

However  if  a  man  give  an  estate  to  trustees,  and  take  notice,  that 
the  payments  are  less  than  the  amount  of  the  rents ;  no  case  has  gone 
so  far  as  to  say,  that  the  cestui  que  trusty  even  in  the  case  of  a  charity, 
is  entitled  to  the  surplus.  There  would  either  be  a  resulting  trust,  or 
it  would  belong  to  the  person  to  whom  the  estate  is  given  (p). 

And  if  the  trustees,  to  whom  the  property  is  given  for  the  purpose  The  trustees, 
of  being  applied  in  charity,  be  themselves  specified  as  objects  of  the  Ji^^^^^'ts 

of  the  charity, 
(0  Ait.-Gen.  v.Amold,  Show.  P.  C.  22;       73  ;  Ait-Gen.  v.  Mayor  qfCoventry,2Yem.  wiU  take  the 

ud  lee  AU.'  Om.  ▼.  Oo^enf  Ctm^.  3  Bear.      397  ;   8.  C.2  J.&,  W#  306,  n. ;   AU.-  Oen.  surplus. 

34 1  mUt  ▼.  AmMr,  1  Mer.  56 ;  Pietektli      y.  /oAimoii,  AmhL  190 ;  AU.-Gmi,  ▼.  Tonntr, 

▼. Porif ,  2 8.  &  8t  384.  2  Yes.  1{  Ait^Qm.  y.MinsktM,  4  Yes.  11 ; 

(i)  ^tflUOiiw  T.  Cmm§  OoU.   2  Keen,      Ati.-Gen.  y.  Caiui  Coll.  2  Keen,  150. 

150;  Ati.^Gen.  v.  Joktuim,  AttlbL   190;  {m)  Ait,- Oen.  y.M$rehantV€Hi.  Society, 

^^Gm.  T.  aparks^  i6.  201 ;  AU.^Gen.  t.      5  Beav.  338. 

Baberdnkn^  Oomp*  4   Bro.  C.  C.  103 

AtL^Oeu.  T.  Cooper^  Comp.  3  Bear.  34 

ML-gtm.  ▼,  0ailkmtHi9   HaU,  Jae.  381 

AtUGmu  T.  Dreipmif  Omp.  4  Beav.  67 

Att^Geii.  ▼.  CMiT'f  HotpUai,  id.  73.  and  see  2  Russ.  241. 

(0  Aii.~OeH.  ▼.  Chrufe  Ho^tal,4  BMR 


(fi)  In^//.-Oeii.  v./oAfwon,  Ambl.  190. 
(o)  In  Att.'Gm.  y.  Afoyor  ^Briitol,  2 
J  &  W  307. 
\p)  Per  hard  Eldon,  in  2  J.  &  W.  307 ; 


h2 


100 


XBUSTBES   BT   BBSULTINa   OB  PBE8UMPTIYE   TBU8T. 


Part  I. 

DiT.  II. 
Cbaftib  I. 

Sbct.  3. 


So  if  there  be' 
anexpreu  g;ift 
of  the  surplus 
to  them. 


TheillegaUty 
of  thepurti- 
cultr  pmpose 
immateiiil,  if 
there  be  a 
genenl  gift  to 
charity. 

Seeuipwhtrt 
ttiere  is  merely 
a  particular 
gift  to  an  fllegal 
object. 


Property  given 
todiarity 
generally  will 
be  applied. 


donor*8  charity,  it  seems,  that  they  will  themselves  be  entitled  to  a 
surplus,  arising  from  the  increased  value  of  the  estate  (9).  But  this 
will  be  the  case,  only  where  the  donees  in  trust  come  clearly  within 
the  charitable  purposes  contemplated  by  the  donor ;  and  if  that  be  not 
the  case,  the  donees,  though  themselves  a  charitable  institution,  can- 
not sustain  any  claim  to  the  increased  value,  which  will  be  applicable 
for  the  benefit  of  the  original  objects  according  to  the  ordinary  rule  (r). 

And  if  a  specified  portion  of  the  income  of  the  estate  be  given 
beneficially  to  the  donees  in  trust  themselves,  they  will  not  be  entitled 
to  the  whole  of  the  surplus  occasioned  by  the  improved  value,  but 
will  benefit  rateably  with  the  other  objects  of  the  testator^s  bounty  («). 

But  if  there  be  a  gift  to  a  company  or  to  individuals,  in  trust  to 
apply  certain  specified  sums  to  charitable  pui'poses,  and  there  is  an 
express  or  implied  disposition  of  the  residue,  after  making  those  pay- 
ments, to  the  donees  for  their  own  benefit ;  the  particular  payments 
will  not  be  increased  out  of  the  improved  value,  but  the  surplus  wiQ 
belong  beneficially  to  the  donees  (0* 

Where  there  is  a  general  gift  for  charitable  purposes,  but  the  par- 
ticular purpose  expressed  is  such,  that  by  the  law  of  England  it  cannot 
take  eflect,  the  rule  will  be  the  same,  as  if  there  had  been  no  declara- 
tion of  the  particular  purpose,  and  the  property  will  be  applied  in 
charity,  to  be  determined  by  the  sign  manual  of  the  crown  (tc). 

However  cases  of  this  last  description,  must  be  distinguished  from 
particular  gifts  to  superstitious  uses,  within  the  statute  1  Edw.  VI. 
c.  14,  such  as  gifts  for  the  maintenance  of  obits  or  prayers  for  the 
dead ;  which  by  the  express  terms  of  the  statute  are  forfeited  to  the 
crown  (x).  And  also  from  similar  devises  to  charity,  which  are  void 
by  the  Statutes  of  Mortmain,  and  in  which  case  a  trust  will  result  for 
the  heir  (y). 

In  the  great  case  of  Moggridge  v.  Thackwell  {z\  Lord  ESdon  has 
distinguished  the  principle  of  the  cases,  where  property,  given  gene- 
rally to  charitable  purposes,  will  be  applied,  under  the  direction  of  the 
royal  sign  manual,  and  where  the  application  will  be  under  the  imme- 
diate administration  of  the  Court  of  Chancery.  "  Where  there  is  a 
general  indefinite  purpose,  not  fixing  itself  upon  any  object,  the  dispo- 
sition is  in  the  king  by  sign  manual :  but  where  the  execution  is  to  be 


(9)  Att-Gm.  T.  Mayor  qfBrUM,  3  Mad. 
319 ;  8.C.2J.8L  W.  294. 

(r)  Ait.-Gm.   v.    Ckritt't   Hotpitdl,  4 

(t)  Att.-Gem.  ▼.  Cmit  Coll.  2  Keen,  150 ; 
Ait'Gen.  ▼.  Dngtert^  Con^.  4  Bear.  67. 

(/)  Att.'Gen.  t.  Qroeere  Comp,  12  Law. 
Journ.  N.  S.,  Chanc.  196;  S,  C.  6  Beav. 
526;  AIL' Gen.  ▼.  Skinnerti'  Comp.  2  Huss. 
407,  442 ;  AU.^Otn.  ▼.  Gmteoigne,  2  M.  & 
K.647. 

(«)  AiL'Gm,  ▼.  TMd,  1   Keen,  803 ; 


Cory  y.  Abbott,  7  Yes.  490;   ^I#..(?0i.t. 
Grera,  2  Bro.  C.  C.  492  ;   Da  Coita  T.  Ik 
Paz,  AmbL  228  \  8.C.2  Sw.  487,  n. 
(x)  ^etAtt.'G€ii,y.Fi»kmm§anf  Comp. 

2Beay.  151. 

(y)  See  the  distinetion  taken  by  Lord 
Hardwicke,  in  Da  Co9ia  ▼.  Da  Pai,  AmU. 
228,  ndej^of/. 

(s)  Paiee  t.  ArekbioAop  of  Caaierbarjf, 
14  Yes.  372 ;  Moppridffe  v.  Tkaetweli,  7 
Yes.  86;  Ommamey  t.  Buteher,  T.  &  R> 
270. 
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by  a  trnstee  with  general  or  some  objects  pointed  out,  there  the  court      Part  I. 
will  take  the  administration  of  the  trust  ^  («).  CHAraa'  1. 

Thus,  to  illustrate  this  rule,  in  Frier  v.  Peacock  (a)  ^  which  is       Sect,  a. 
reported  in  Levinz  under  the  name  of  Attorney- General  v.  Mathews  (b)^  Either  by  royal 
a  testator  gave  his  residue  "  for  the  good  of  poor  people  for  ever.'^  *^  manual, 
The  court  at  the  original  hearing  assumed  the  power  of  modifying  the 
bequest,  and  directed  the  property  to  be  applied  for  the  benefit  of 
forty  poor  boys ;  but  Lord  Keeper  Finch  reversed  that  decision,  and 
held;  that  the  disposal  was  in  the  king  by  his  sign  manual ;   and  the 
king  directed  it  to  be  applied  for  the  benefit  of  Christ's  Hospital  (c). 

So  in  Attorney-General  v.  Syderfen{d)^  where  a  testator  gave 
1,000/.,  to  be  applied  to  such  charitable  uses,  as  he  had  by  writing 
formerly  appointed ;  and  no  such  writing  could  be  found,  the  fund 
was  applied  to  a  charity  appointed  by  the  royal  sign  manual  {d). 

And  on  the  same  principle,  where  the  general  intention  is  in  favour 
of  charity,  but  the  law  does  not  suffer  the  particular  purpose  to  be 
carried  into  effect,  the  king  will  have  the  disposal  by  his  sign 
manual  {e). 

But  on  the  other  hand,  where  the  gift  is  to  trustees,  with  directions  or  by  Ck>urt  of. 
to  apply  the  income  in  support  of  particular  charities ;  and  a  question  Chancery, 
arises  as  to  the  application  of  the  fund ;  the  court  will  assume  the 
administration  of  the  property,  and  will  direct  a  scheme  for  that 
purpose  (/).     And  the  rule  is  the  same  where  the  trustees,  designated 
by  the  testator,  decline  to  act  (^). 

Even  where  the  particular  objects  recommended  are  designated  in 
so  vague  a  manner,  as  to  render  some  authoritative  interpretation  of 
the  testator's  intention  indispensable  ;  the  court  will  notwithstanding 
exercise  this  jurisdiction.  Thus  in  Moggridge  v.  T'hachwell  (h)  a 
testatrix  gave  the  residue  of  her  personal  estate  to  James  Paston  his 
executors,  &c.  **  desiring  him  to  dispose  of  the  same  in  such  charities, 
as  he  shall  think  fit,  recommending  poor  clergymen,  who  have  large 
families  and  good  characters."  Lord  Rosslyn  at  the  original  hearing 
considered,  that  the  execution  of  this  trust  lay  with  the  Court  of 
Chancery,  and  accordingly  directed  a  scheme  for  that  purpose.  The 
case  was  afterwards  reheard  before  Lord  Eldon,  and  most  elaborately 
argued,  and  his  lordship  after  a  minute  review  of  all  the  authorities, 
from  which  he  collected  the  principle  above  stated,  affirmed  the  decree^ 
of  his  predecessor  (Ji). 

W  Paiet  ▼.  Archbishop  of  Canterbury,  and  7  Ves.  43,  n. 
14  Ves.  372;   Moggridge  v.  Thaekwell,  7  («)  Caryv,  Abbott,  7  VeB,  490  i  Ait. -Gen. 

Ves.  86 ;    Ommaney  v.  Butcher,  T.  &  R.  v.  Todd,  1  Keen,  803. 
270.  (/)  Att,^Gen,  v.  Tonner,  2  Ves.  jun.  1 ; 

(«)  Finch,  245.  Att.-Gen.  v.  Cooperi  Comp.  3  Beav.  29. 

(h)  2  Ley.  167.  (jg)  Att.^Gen,  v.  Reeve,  3  Hare,  191. 

(c)  See  7  Ve«.  69.  (*)  Moggridge  v.  Thachvoell^  1  Ves.  jun. 

(d)  Att.^Gen.  ▼.  Syderfen,  1  Vera.  224  ;  464  ;  8,  C.  on  rehearing,  7  Ves.  36. 
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jnnm  AT  ^moboimq  ob  i>bsiu»utive  Tmvtm. 


Whfsre  the  object  of  •  teeifttor  is  ebarity,  a  far  hm  aocunriie  and 


Pa«t  I. 

CsAffw  J.    ^^^^^  declaration  of  his  i&tentiOD  will  suffice  to  create  a  tmst  4gBiiut 
Sbot.  3.      Ills  next  of  JdPf  than,  «b  we  have  seen,  would  be  reqttiied  in  other  esses 


rate  bb  in  other 
eases. 


l)!iipoii^iauiii   tor  that  purpose  (t)« 

charit^'need         ^^^^  ^  ^  '^^^'^^  ^^  Moggfid^B  ▼•  Thackmell  (k),  which  we  lutve 
]^ot^^  >^aoca-^  just  coosidensd,  at  is  beyond  all  questioii«  that  the  terms  of  the  resi- 
duary, bequest  were  by  far  too  indefioitey  and  uncertain,  to  have  excluded 
the  claim  of  the  next  of  kin,  if  the  object  of  the  testatrix's,  bounty  had 
fceenaoy  othi«r  than  charity  (/)< 

And  tke  chum  by  the  trustee  himself  to  the  beneficial  ^sjoyment  of 
the  pri^>erty  would  be  regarded  wHh  less  favour,  where  the  purpose  of 
tibe  gift  is  charitAble,  than  in  other  eases  (m).  However  where  by  the 
express  direction  of  the  testator,  sJthoij^  the  prop^y  is  devoted 
generally  to  charity,  its  distribution,  and  tJie  selection  of  the  objectSy 
are  left  entirely  in  the  power  and  at  the  discretion  of  the  trustee,  the 
court  will  not  controttl  him  in  the  exM!«ise  of  that  discretion  by  directr 
ing  a  scheme,  tmless  some  oaae  of  misconduct  is  established  against 
him  (n). 

But  ev<en  whsne  the  object  is  diarity,  the  terms  of  the  gift  must 
create  an  imperative  direction  to  the  trusteCi  to  ^>ply  the  property  to 
9ome  charitable  purpose,  or  otherwise  the  court  will  refuse  to  interfere. 
Sir  Wm.  filfant  has  laid  down  the  rule  <m  this  head  in  the  folbwiqg 
terms :  '^  The  tpteetion  is,  not  whether  the  trustee  may  not  apply  it 
upon  purposes  wholly  charitable,  but  whether  he  is  boumd  so  to  apply 
it^'  (o).  And  in  SAOther  ease  the  same  kMumed  judge  saye,  ^'  If  the 
property  might  eomssteatly  wiUi  the  will  be  ^plied  to  other,  than 
stoictly  duuritahle  pnrposes,  the  trust  is  too  indefinite  for  the  court  to 
execute"  (j9). 

Thus  in  CSottcv.  BmseHgX  where  a  testatmr  ^^  amtiariud  mid  em^ 
powered'*  his  tmstesa,  to  oontimie  his  charities  and  bene&ctions,  or  to 
hestow  any  other,  as  they  in  their  discretion  should  think  fit,  so  as  not 
to  exceed  l^OWL:  tbe  Master  of  the  Bolls  h^,  that  the  d^riiy 
could  not  he  estaUidied  by  reason  of  ito  unc(»tainty,  observing,  that 
the  testator  meant  to  reeommead  only ;  it  was  not  mandatory.  It 
was  to  exempt  the  tniatees  from  being  called  to  aecount  for  doisigitC^)* 
And  ao  in  the  recent  ease  of  WiUiami  v.  Henshaw  (r)  the  testator 
his  trastees  to  ^>ply  the  residue  of  the  dividendsand  ittcomeof 


BvtnMist  he 
impersftiTei  er 
will  not  be 
enforced. 


(I)  See  Aforicff  t.  Bithop  qf  Durham,  9 
Yes. 405;  Aft/i^T.  JVn'«i«r,lMer.94,98,100. 

(k)  Moggridge  v.  TkaekweU,  1  Yes.  jun. 
464 ;  8.  C,  on  rehearing,  7  Yes.  56. 

(/)  See  Lord  Eldon's  ohsenrations,  in 
MiUm  v.  Fmrmer,  I  Mer.  100. 

(in)  Moggridgt  v.  naekwtU,  I  Yes.  jun. 
475 ;  BiMkop  ^f  Her^ord  t.  Adams,  7  Yes. 
324. 


(n)  Waldo  Y.  Caley,  UYe».  206;  Hordt 
v.Earl  ofSt^oii,  2  M.  &  K.  59. 

(o)  In  Morice  t.  JBUkep  qf  Durham^  9 
Yes.  406. 

(jp)  In  Jamet  ▼.  AUei^  3  Mer.  19. 

(V)  Cost  Y.  Bauet,  3  Yes.  155, 164. 

(r)  Willumu  t.  Kershaw,  Rolls,  Uth 
Dec.  1835  ;  sUted  in  SUis  t.  SMjf,  1 K.  & 
Cr.  298. 


ijmiiiiJMi  nr  samxtsnm  ob  vamaumrs  samr.  lOt 

aftDid*HoaiidfeFiiii^lMiieTDlent«adeIiiritabteaadreUgi  Pakt  I. 

m  they  in  their  diaepeticm  should  tiuvk  nost  Advantageous  and  bene-    c^lsm'i. 
fieial,  and  to  and  for  no  other  nee  tmat  intent  or  purpose  whatsoever :"      Sscr.  s. 
nd  Sir  C.  Pepya,  M.  B.»  held,  liiat  there  was  a  discretion  in  the 
trostees  to  appty  the  fund,  aad  that  iJie  trust  for  charity  did  not 
therefore  take  efieet  (q). 

And  in  the  subsequent  case  of  £Ui8  v.  Selby  (r),  where  the  gift  was 
to  tniatees  ^*to  pay  and  apply  the  fund  to  and  fin:  such  charitable  or 
other  purposes,  as  they  should  think  fit,  without  being  accountable  to 
ai^  pevBmi  or  persons  whomsoever  for  such  their  disposition  thereof." 
Lord  Oottcnham  recognized  and  adopted  his  decision  in  Williams  v. 
Ker^aw^  and  affirmed  the  decree  of  Sir  L.  Shadwell,  V.  C,  declaring 
the  trust  to  be  void  (r). 

It  will  be  observed,  that  in  this  last  ease  the  bequest  was  to  charitable 
or  ether  purposes^  and  on  that  eireumstanoe  the  Vice-Chancellor 
appears  mainly  to  have  founded  his  judgment.  An  alternative  bequest 
of  that  nature  evidently  excludes  ikiB  possilMlity  of  its  being  supported 
as  a  valid  tmat  for  diarity.  In  Vezey  v.  Janson{8)  the  ^ft  waa,  to 
trustees  ^*  to  dispose  of  it  at  their  Measure,  eiiher  for  charitable  or 
jmbtic  purposes^  or  to  any  person  or  persons  in  such  shares,  &c.,  as  they 
in  thenr  diseretion  should  think  fit."  And  Sir  John  Leach,  V •  C,  in 
deciding  that  there  was  n  resulting  trust  for  the  next  of  kin  said, 
"  The  testator  has  not  fixed  upon  any  part  of  this  property  a  trust  for 
a  charitaUe  use,  and  I  cannot  therefore  devote  any  part  of  it  to 
diaritj^  («).  In  a  very  late  case,  there  was  a  gift  of  a  residue  to  trus- 
tees, to  be  Implied  by  them  for  the  relief  of  domestic  distress,  assisting 
iadigent  but  deserving  individuals,  or  encouraging  undertakings  q/ 
general  utUiij/f  in  such  mode  or  proportions  as  their  own  discretion 
might  aeggeet.  Lord  Langdale,  M.  R.,  adi^ted  the  above  rule  as  laid 
down  by  Sir  Wm.  Grant  in  Marice  v.  Bishop  of  Durliam^  and  stated, 
that  if  ihe  trust  had  ended  with  the  direction  to  assist ''  indigent  but 
deserving  individnals,'^  he  should  have  said  it  was  a  good  charitable 
purpose,  beeanae  of  the  word  ^^  indigent,"  but  as  the  testator  went  on 
to  empower  the  trustees  to  apply  the  fund  to  encourage  midertakings 
of  ^^  general  utility,"  words  which  comprised  purposes  that  were  not 
charitable,  they  had  an  option  of  applying  the  fund  to  purposes,  which 
were  not  charitable,  and  consequently  that  this  could  not  be  enforced 
as  a  charitable  trust.  In  this  case  the  suit  was  instituted  by  the 
testator^s  heir  and  next  of  kin,  and  the  trustees  do  not  i^pear  to  have 
taiaedany  claim  to  the  beneficial  interest  (0* 

(9)  fymiffiRt  T.    Kerikaw,  BoUs,   1 1th  v.  Worrall,  1  M.  &  K.  561. 
Dec.  1835 ;  stated  in  Slliw  t.  Selby,  1  M.  &  («)  Vezey  v.  Janwn,  I  S.  &  S.  71 ;   but 

Cr.  298.  see  Johtuion  v.  Swmtn,  3  Mad.  457. 

(r)  suit  T.  Selby,  7  Sim.  352 ;  S.  C.  on  (0  Kendall t.  Oranyer,  5  Beav.SOO. 

Appeal,  1  M.  &  Cr,  286 ;  and  see  Doum 
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Part  I. 

Div.  II. 

Chaftbr  I. 

Sbct.  3. 

What  such  a 
charitable  pur- 
pose, as  the 
court  will 
recognize. 

Whatnot. 

Not  objects  of 
"  benevolence 
or  liberalitj ;" 


or  "priTftte 
charity." 


Where  declara- 
tion in  favour  of 
charity  is  in- 
sufficient, the 
trust  will 
result. 


Or  where  it  is 
in  favour  of  a 
particular  ob- 
ject only,  which 
fails. 


The  court,  in  determining  what  will  be  such  a  "  charitable  purpose,*' 
as  it  wiU  support,  and  carry  into  execution,  will  treat  any  legal  public 
or  general  purpose  as  one  coming  within  the  equity  of  the  statute 
43  Eliz.  c.  4,  as  well  as  those  expressed  in  that  statute  (u) :  but  it  will 
refuse  to  recognize  any  objects,  not  enumerated  by  or  coming  within 
the  spirit  of  that  statute,  although  such  may  be  a  charitable  object  in 
the  ordinary  meaning  of  the  term  (x)* 

Therefore  where  the  bequest  was,  in  trust  '^for  such  objects  of 
benevolence  and  liberality,  as  the  trustee  in  his  own  discretion  shall 
most  approve  of  "(y)  :  or  for ''  such  benevolent  purposes  as  the  trustees 
in  their  integrity  and  discretion  may  unanimously  agree  on"*^  {z)  :  the 
court  refused  to  enforce  the  trust.  Upon  the  same  principle  it  is  now 
decided,  that  a  gift  to  *'  private  charity"  is  not  such  an  one  as  can  be 
recognized  by  the  court  (a):  although  in.  some  cases  this  does  not 
seem  to  have  been  regarded  as  an  objection  to  the  trust  (6).  And  so 
^*  undertakings  of  public  utility^^  is  too  general  and  vague  a  description 
to  be  enforced  as  a  charitable  trust  (c). 

However  a  trust  for  '^  such  religious  and  charitable  institutions  and 
purposes,  as  in  the  opinion  of  the  testator''s  trustees  should  be  deemed 
fit^^  is  a  valid  charitable  trust  (d).  And  so  is  a  trust  ^^  for  the  benefit 
of  such  societies  subscriptions  or  purposes  (having  regard  to  the  glory 
of  God  in  the  spiritual  welfare  of  his  creatures,)  as  the  trustees  shall  in 
their  discretion  see  fit "  (e). 

However  in  all  these  cases  the  declaration  qf  trust,  although  inca- 
pable of  taking  effect  in  favour  of  the  particular  object,  will  never- 
theless operate  to  exclude  the  trustee  from  taking  the  beneficial 
interest ;  and  the  trust  will  result  to  the  heir  at  law  or  next  of  kin, 
unless  the  bequest  be  so  framed,  as  to  fall  into  the  residuary  clause  (/). 

In  like  manner  where  the  gift  is  for  a  particular  charitable  purpose, 
which  is  void  as  being  contrary  to  the  policy  of  the  law,  we  have  seen, 
that  if  the  property  be  devoted  generally  to  charity,  it  will  be  applied, 
upon  the  failure  of  the  particular  purpose,  under  the  direction  of  the 
royal  sign  manual  (g).  This  however  will  not  be  the  case,  where  the 
particular  object  expressed  appears  to  have  been  the  only  one  oontem* 
plated  by  the  testator,  for  then  upon  the  failure  of  the  particular  trust, 


(«)  Ati.'Om.  V.  Heelit,  2  S.  &  St.  76. 

(s)  Moriee  v.  Bishop  ofDurhamt  9  Yes. 
405  ;  and  10  Yes.  540 :  see  Noah  v.  Motley , 
6  Beav.  177;  and  JSTcmla// v.  Granger,  ib» 
300. 

(y)  Moriee  v.  Biehop  of  Durham,  9  Yes. 
399  ;  S.  C,  on  Appeal,  10  Yes.  522. 

{z)  Jamet  v.  Alien,  3  Mer.  17. 

(a)  vide  poet,  Ommaney  v.  Butcher,  T.  & 
R.  270  ;  Nash  v.  Morley,  5  Beav.  177. 

(b)  Waldo  V.  Caley,  16  Yes.  206 ;  Jem- 
mitt  V.  Perril,  Amhl.  585,  n. ;   Johnston  v. 


Swann,  3  Mad.  457 1  Horde  v.  Earl  ^  A{f. 
folk,  2  M.  &  K.  59  ;  see  Bllie  v.  8el6y,  1 
M.  &  Cr.  292. 

(c)  Kendall  v.  Granger,  5  Beav.  300. 

Us  Baker  v.  Sutton,  1  Keen,  224. 

(«)  Townshend  v.  Cams,  13  Law  Jonm. 
N.  S.  169. 

(/)  Moriee  Y,Bishop  qf  Durham,  10  Yes. 
522 ;  James  v.  Allen,  2  Mer.  17 ;  Ommaneg 
V.  Butcher,  T.  &  R.  260 ;  Ellis  v.  Sel^,  I 
M.  &  Cr.  286. 

(g)  Yide  supra. 
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there  will  be  a  resulting  trust  for  the  donor  or  his  heir  at  law  or  next      Part  I. 

Thus  in  De  Themmines  y.  De  JBanneval  {g)  a  deed  had  been  Sbct.  3. 
executed,  by  which  it  was  declared,  that  a  sum  of  stock,  which  had 
been  transferred  by  the  plaintiff  into  the  joint  names  of  himself  and 
three  other  trustees,  was  in  trust  to  pay  the  dividends  to  the  plaintiff 
for  life,  and  after  his  death  to  apply  the  same  in  printing  and  circu- 
lating a  treatise,  inculcating  the  supremacy  of  the  Pope  in  ecclesiastical 
matters :  and  the  deed  contained  a  proviso,  that  if  any  court  of  law  or 
equity  should  declare  any  of  the  trusts  to  be  void,  the  trustees  should 
hold  the  stock  in  trust  for  the  plaintiff's  executors  and  administrators. 
The  cause  came  before  Sir  John  Leach,  M.  R.,  who  held  the  trusts 
alter  the  plaintiff's  death  to  be  void  as  being  contrary  to  the  policy  of 
the  law.  Bat  his  Honor  considered  that  the  subsequent  proviso, 
showed  that  the  gift  was  only  for  the  particular  purpose,  and  that 
there  was  no  general  intention  to  give  to  charity,  and  that  the  plaintiff 
was  therefore  entitled  to  have  the  stock  re-transferred  to  him  (A). 

And  in  another  case  where  a  testatrix  directed  several  sums  to  be 
paid  to  certain  Roman  Catholic  priests  and  chapels,  that  she  might 
have  the  benefit  of  their  prayers  and  masses.  Sir  C.  Pepys,  M.  R., 
held  that  those  legacies,  though  not  within  the  statute  of  Edward  VI., 
were  void  on  account  of  the  general  illegality  of  their  object ;  but  that 
there  was  no  gift  to  charity  generally,  for  the  intention  of  the  testatrix 
was,  not  to  benefit  the  priests  or  support  the  chapels,  but  to  secure  a 
supposed  benefit  for  herself,  and  that  the  next  of  kin  were  therefore 
entitled  (t). 

Where  there  is  a  gift  of  property  to  a  corporation  for  a  purpose  A  gift  to  a  cor- 
referred  to,  but  that  purpose  cannot  be  discovered,  or  is  not  expressed ;  S^\»"d^ 
althou^  it  is  very  improbable,  that  the  gift  to  the  corporation  was  in  not  oecessanly 
trust  for  a  private  person,  yet  the  court  cannot  on  that  account  pre-  fo?*charit^* 
BQme,  that  the  purpose  so  referred  to  was  a  trust  for  charity,  to  which 
the  uncertainty  of  the  object  would  be  no  objection :  and  the  gift 
win  therefore  be  void  for  uncertainty,  and  it  will  sink  for  the  benefit 
of  the  residuary  legatee,  if  there  be  one :  or  otherwise  will  result  to 
the  next  of  kin  (A). 

4th.  The  last  description  of  resulting  trusts,  which  now  remains  4th.  A  resulting 
for  our  consideration,  is ;  where  a  disposition  of  real  or  personal  pro-  JJ?JJ/"5?* 
perty  fails  altogether  or  partially,  either  from  being  void  ab  initio^  or  sition  of  pro- 
from  becoming  so  from  some  subsequent  event.     In  either  of  these  JJ'J^^^^**^' 
cases,  the  trust,  if  not  otherwise  disposed  of,  will  result  for  the  benefit 
of  the  donor's  heir  at  law,  or  next  of  kin  (/). 

(/)  Pot/.  684,  698. 

(p)  ^RoM.  288.  (ir)  CorytoraUon  of  Gloueetttr  v.  Wood^ 


,  De  Tkemmhui  y.  De  Bonneval,  5      3  Hare,  131. 
Kott.  288.  (/)  2  Jarm.  Pow.  Dev.  32 ;  2  Rop.  Legd. 

(>)  Wett  T.  Shuitleworth,  2  M.  &  K.      627. 
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Paw  I. 

Dnr.  II. 

CUATTEM,  I. 

8bot.  3. 

Or  where  the 
disposition  is 
originally  void 
for  illegality; 
or  fjuls  subse- 
quently. 


Remainders  not 
accelerated  by 
the  failure  of 
the  preceding 
particular 
estate. 


AjOenntdaMons 
void  by  Hie 
ThellaflODAet; 
result  for  the 
heir  or  next  of 
kin. 


H^flMvlting 
trust  «fkpaed 
or  void  gifts  of 


ifthMheA 

residuacy 

bequest. 


Thus  where  tiw  gift  k  midered  void  bjr  statute ;  m  for  instiiiee  a 
disposition  of  real  estate  in  favour  of  a  Papist  (/),  before  the  late  acta 
for  the  relief  of  persona  of  that  persoaaan ;  or  in  nolatian  of  the 
Mortmain  Aete  (oi),  ortlie  TkeUusoa  Aist  (89  «?  40  Geo.  III.  c.  98)  (a) ; 
or  where  the  trusts  ane  invalid  at  tlie  time  of  their  creation,  or  suhae- 
quentty  become  so;  as  teii£ng  to  a  perpetnity  (o) ;  or  where  they  fiul 
by  the  death  of  the  donee  in  ilie  testator^s  lifetime  (p)  ;  in  ell  these 
eases  the  rule  as  stated  above  will  apply,  and  aiesoltii^  trust  will  be 
created  according  to  the  nature  of  the  property  for  the  heir  at  bw,  or 
next  of  kin  of  tli^  donor. 

Where  the  interest,  whidi  thus  fails,  is  a  partial  or  particular  estate 
only,  upon  the  determination  of  which  subsequoit  remainders  are 
limited ;  those  remainders  will  not  be  accelerated  by  the  failure  of  the 
preceding  estate,  but  the  beneficial  interest  in  the  property  will  result, 
as  undisposed  of,  unUl  the  event  happens,  iqpon  which  the  mmaiades 
are  limited  to  take  effect. 

Thus  where  real  estate  was  settled  by  deed,  in  tmat  after  the  death 
of  the  settlor  for  a  Papist  for  Itfe,  witii  remainders  over  aft^r  his  death. 
The  life  estate  given  to  the  Papist  being  void,  the  effect  was,  not  that 
the  remainders  were  accelerated,  but  that  the  rents  asd  profits  beboged 
to  the  settlor^s  heir  at  law  during  the  life  of  the  Papist,  as  real  estate 
undisposed  of  (q). 

And  60  where  lands  were  devised  to  tmstees  for  a  term  of  yeais,  to 
raise  a  sum  of  money  for  certain  purpeaes,  (which  became  void  for 
perpetuity,)  with  remainders  over  after  the  raising  of  that  snm,  or  die 
determination  of  the  term;  it  was  held  by  the  House  of  Lords  OD 
appeal,  that  the  trusts  of  the  term  residted  for  the  benefit  of  the 
heir  (r). 

And  upon  tiie  same  princi^e  it  has  been  dacided,  that  where  property 
is  tied  up  by  a  aeries  of  iimitations,  and  the  income  dmcted  to  be 
accumulated  beyond  the  period  allowed  by  the  Thellnaon  Act  (39  &  M 
Geo.  III.  c.  98) ;  the  excess  of  aecnmulatsMis,  whieh  is  void,  will  not 
belong  to  the  party,  to  whom  the  fint  estate  in  poaaessiim  is  liouted, 
but  will  result  as  undiqMmed  of  to'ifae  heir  at  law  /or  next  of  kin  of  the 
settlor  according  to  the  quality  of  the  estate  («). 

A  residuary  bequest,  it  is  well  known,  openates  upon  all  the  personal 
estate,  of  wUch  a  testator  is  poanooaed-at  his  death,  and  oonsequsDtiy 
includes  all  bequests  failing,  either  fran  their  illegality,  nr  finm  the 


(0  Gsrri«i(T.Brr%<M,2P.Wtes.aSi; 
Daven  y.  Dewes,  3  P.  Wms.  43. 

(m)  Att-Gm,  ▼.  Lord  Weymouth,  Ambl. 
20 ;  Jonea  v.  Miteheli,  1  S.  &  S.  294 ;  Weai 
v.  Shuttleworth,  2  M.  &  K.  684. 

(»)  Bpre  T.  Mariden,  2  Keen,  664  ; 
McDonald  ▼.  Bryee,  ib.  276. 

<o)  TVt§omBiUy.Syd9mkmn9^J)ow.l94; 
Leake  t.  Robineon,  2  Mer.  363. 


(p)  A€ir99d  v.  ARtt*Bon,  1  fin.  a  & 
503. 

(q)  Gtniek  t.  Errkuriom,  2  P.  Wms. 
361. 

(r)  Dregonwett  v.  Sydenhmm,  3  Jkf^* 
194. 

(«)  M*J>onald  t.  Bryee,  2  KeeB»  276 ; 
Eyre  y.  Mareden,  ib,  564 ;  and  S.  C,  4 
M.  &Cr.231. 


Bmrtnr  9a9umm»  qu  wmmmwiyE  tihmt. 


107 


iuA  of  tfafiilcBfttee  an  ike  teriator's  lifetime  (0-   *'  It  must  be  a  vezy     Part  I. 
peeoBarMse  indeed,"  cud  JSor  WiUiam  Gmnt,  ^'  in  whieh  there  can  be     q^^^^I. 
at  onee  ATeeidittiy  eitufie,  Aad«  pwrtiel  inteetftcy,  unless  some  part  of      9<or*  3. ' 
the  mndn&iteeif  be  ffl  g^ven  "  (ii).  Unless  the  le- 

It  Miowm  the nKfne,  iJuit  whese  the  subjeet  of  the  dispositionp  that  ^^^^^ 
&ils,  is  personal  estate,  a  reeulting  tmst  will  arise  for  the  next  of  kin» 
iQ  those  eaeeB  eely,  where  thare  is  no  general  residuary  gift ;  or  where 
it  is  the  whole  or  part  of  ike  resicUtary  gift  Usdf  that  fails.  And 
wocndiBgly  on  ezaaBssation  of  the  eases,  in  which  the  next  of  kin  have 
been  held  entitled  to  a  void  or  Ji^sed  bequest  of  personal  estate*  ni^ 
withstanding  the  existence  of  a  residuary  clause,  it  will  be  found,  that 
m  ail  of  them  the  bequest,  thus  failing,  formed  part  of  the  residue 
]tBdf(:r). 

But  pretioudy  to  the  recent  statute  1  Vict.  c.  26,  a  devise  of  rcttl  Smu^  as  to 
eitate,  though  residuaiy  in  its  terms,  was  in  reality  a  mere  spedfio  b^^fj£^ 
diqpQHtion  of  the  real  estate,  not  before  expressed  to  be  given  by  the  stat.  i  Tict. 
w31  (y).    Therrfoie  if  a  devise  of  real  estate,  or  any  interest  theieini 
fiuled  on  aoeount  of  its  being  iU^al,  or  lapsed  by  the  death  of  the 
devisee,  the  subject  of  such  a  devise  would  not  pass  by  the  residuary 
daase,  hewever  aaiple,  but  resulted  to  the  heir  at  law  {z).    If  the 
ividuaiy  devise  itself  were  the  subject  of  the  lapse,  that  was  of  course 
h  ftrtim'i  a  ease  for  a  resnltisg  trust  in  favour  of  the  heir  (a). 

However  the  recent  statute  of  1  Vict.  c.  26,  has  done  away  with  Distinction 
tltis  distanistion  between  a  residuary  disposition  of  real  and  personal  ^^^^f^f 
tttate :  the  24th  aeetion  of  that  aet  enacts,  that  every  will  made  after  real  and  per- 
tlie  let  of  Jaiuttry  1838  OmU  be  construed,  with  reference  to  the  real  done  a^^with 
and  pemtmal  estate  ccnaprised  in  it,  to  speak  and  take  e&ct,  as  if  by  that  act. 
made  at  Hm  deatii  of  the  testator :  And  by  the  25th  section  £uch  real 
eatite,  or  tnterest  therein,  as  is  comprised  in  any  devise,  in  such  will 
oontsined,  which  ehallfail  or  be  void  or  otherwise  inci^)able  of  taking 
eBect,  shall  be  included  in  the  r€M3iduary  devise  (if  any)  contained  in 
snchwill. 

In  fixture 'AerefiiMne  aresiduaqr  devise  of  real  estate  will  have  the 
wne  efleet  in  exchidii^  the  claim  of  the  heir  at  law  to  a  lapsed  or  void 
devise,  as  ia  Tssidnary  gifl  fii  pemonal  estate  would  have  had  on  a 
similar  claim  on  the  part  of  <^  next  of  kin :  and  it  becomes  unneces- 


(0  /(idbMi  r.MHi^,  2  Vea.  >iul.  2»&i 
Bnwn  T.  Bigga,  4  Vea.  708  ;  Cambridge  v. 
Ao«t, 8  Ves.  12  ;  LetOey.  Sobituon,  2  Mer. 
363;  BUmd  y.  Biand,  2  J.  &  W.  406; 
Jonei  ▼.  Mitehett,  1  S.  &  S.  298 ;  2  Wms. 
£xon.  896. 

(a)  In  Lmke  v.  fMituan,  2  Mer.  392. 

(dr)  Shywuker  ▼.  Narihcoie,  1  6w.  §66 ; 
If'DoMtf  T.  Jftytf ,  2  Keen,  276  ;  Eyre  ▼. 
Mandm,  ib.  664. 

(jr)  J7aw«  ▼.  Sari  of  Dartmouth,  7  Ves. 


147  ;  Broome  t.  Momei,  10  Yes.  605  ;  mu 
V.  Cock,  1  V.  &  B.  175  ;  2  Jarm.  Pow.  Dev. 
102;  Cooke  y,  SttaUmere  Comp.ZU.9LlL 
262. 

{z)  Cooke  V.  Stationere'  Comp.  3  M.  &  K. 
262 ;  Wateon  v.  Earl  qf  Lineoln,  Ambl. 
328  ;  Oke  v.  Heath,  1  Ves.  sen,  141 ;  Cam- 
bridge y.  Rous,  8  Yes.  25 ;  Jones  y.  MiteheU, 
1  S  &  S  290 

(a)  Byre  y.Marsden,  2  Keen,  564 ;  Salt 
y.  Chattaway,  3  Beay.  576. 
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Part  I. 

Div.  II. 

Chaptir  I. 

Sect.  3. 


Resulting  tnitt 
exdudedbj  a 
snbstitntioiuury 
limitation. 


Whether  a 
charge  that 
Alls  will  result 
or  sink  for  the 
benefit  of  the 
donees  ? 


Where  the 
charge  is  on  a 
contingency, 
which  nerer 
happens,  it 
shall  sink. 


Stem,  where 
the  contingency 
happens,  and  a 
lapse  then  takes 
place. 


sary  to  enter  into  the  consideration  of  that  long  and  intricate  cLias  of 
cases,  which  have  arisen  upon  the  conflicting  claims  on  the  part  of  the 
heir  at  law  on  the  one  hand,  and  the  residuary  legatees  on  the  other, 
to  gifts  lapsing  or  becoming  void ;  where  it  was  doubtful  whether  the 
subject  of  those  gifts  had  so  far  been  invested  with  the  character  of 
personal  estate,  as  to  pass  by  the  residuary  bequest  (6). 

Where  the  failure  or  lapse  of  a  particular  devise  or  bequest  is  an 
event  expressly  contemplated  by  a  testator,  and  provided  for  by  a  gift 
by  way  of  substitution  to  some  other  person,  such  a  disposition  will 
unquestionably  exclude  the  claim  of  the  heir  at  law  or  next  of  kin  to 
take  by  resulting  trust  (c). 

It  is  dear,  that  where  the  disposition,  which  fails,  applies  to  a 
defined  and  ascertained  portion,  or  interest  in  the  property,  which  is 
excepted  and  separated  from  the  rest,  and  devoted  to  the  purpose, 
which  cannot  take  effect ;  the  person  taking  the  property,  subject  to 
the  disposition  so  failing,  will  hold  as  a  trustee  for  the  heir  at  law  or 
next  of  kin  to  the  extent  or  during  the  continuance  of  the  partial 
interest  thus  created :  unless  that  interest  is  otherwise  disposed  of  by 
the  will  (d). 

Where  however  the  gift  is  of  a  sum  of  money,  which  is  directed  to 
be  raised  out  of  the  estate,  and  applied  to  certain  purposes,  which  fail 
or  cannot  take  effect :  it  frequently  becomes  a  question  of  extreme 
nicety  to  determine,  whether  the  charge  has  been  so  distinctly  created 
by  the  testator  and  excepted  from  the  corpus  of  the  estate,  as  to 
convert  the  person  taking  the  property  into  a  trustee  for  the  heir  at 
law  or  next  of  kin  to  the  extent  of  the  charge ;  or  whether  the  failure 
of  the  particular  purposes  declared  shall  enure  for  the  benefit  of  the 
donee  of  the  estate,  so  as  to  cause  the  charge  to  sink  for  his  benefit. 

It  is  at  any  rate  clear,  that  where  an  estate  is  given  charged  with  a 
sum  of  money  upon  a  contingency,  which  does  not  happen,  the  chaif;e 
sinks  for  the  benefit  of  the  donee  («).  As  in  the  case  put  by  Lord 
Eldon(/)  of  a  devise  of  land  to  A.^  charged  with  a  legacy  to  JB^ 
provided  JB.  attain  the  age  of  twenty-one.  Then  the  devise  is  absolute 
to  il.,  if  jB.  do  not  reach  twenty-one.  In  that  case  the  will  is  to  be 
read,  as  if  no  such  legacy  were  given,  and  the  heir  at  law  cannot  come 
in,  because  the  whole  is  given  absolutely  to  the  devisee. 

However  it  seems,  that  if  the  contingency,  on  which  the  charge  is 
to  be  raised,  once  happen,  and  the  interest  subsequently  lapses :  as  in  the 
case  last  put,  if  B,  reached  twenty-one,  and  then  died  in  the  testator's 


1: 


{d)  See  the  principle  stated  by  Sir  J. 
Leach,  in   Cooke  v.  Stationert*   Comp.  3 


See  2  Jarm.  Pow.  Der.  77,  &c. 
[e)  Jtow  V.  Rose,  17  Ves.  347  ;  Price  v. 
Hathaway,  6  Mad.  304. 


M.  &  K.  264,  5. 

(0  Ati.^Gen.  t.  Milmer,  3  Atk.  112; 
Crqfi  V.  Slee,  4  Yes.  60. 

(/)  In  Sydenham  y.  TVMMivell,  3  Dow. 
212. 


TRUSTBES  BY   BESULTINO   OR   PBE8UMPTIVE  TRUST.  1Q9 

lifetime,  the  ordinary  rule  would  prevail,  and  the  heir  would  be  entitled      Part  I. 
by  a  resulting  trust  (g).  q^'^«  i. 

It  has  been  decided,  that  were  there  is  an  absolute  gift  of  property.       Sect.  3. 
to  which  is  annexed  a  condition  to  apply  part  of  the  property,  or  to  Qu^ef 
pay  a  sum  of  money  for  an  illegal  purpose ;  there  will  be  no  resulting  Where  the 
trust  as  to  that  portion,  which  is  the  subject  of  the  condition,  but  the  condition  to 
donee  will  take  the  whole  absolutely  for  his  own  benefit.  wMch  Ma^' 

Thus  in  a  case  where  there  was  an  absolute  bequest  of  leaseholds, 
with  a  condition  to  assign  part  to  a  charity ;  it  was  contended,  that 
the  legatee  was  a  mere  trustee  as  to  that  part,  and,  the  trust  being 
void,  that  it  belonged  to  the  next  of  kin :  but  Sir  John  Leach,  V.  C, 
held,  that  it  was  the  same,  as  if  the  illegal  condition  had  been  to  pay 
a  sum  of  money  to  a  charity,  in  which  case  it  was  clear  that  the  legatee 
would  have  retained  the  whole  without  payment  of  the  money,  and 
that  therefore  in  the  case  in  question  he  was  entitled  to  retain  the 
whole,  without  the  assignment  of  a  part  (A). 

However  it  seems  very  difficult  upon  principle  to  support  any  Semdie.   No 

Hiaf in<*tinn  rati 

distinction  in  favour  of  the  donee,  merely  on  the  ground,  that  the  be  supported 

particular  trust,  which  fails,  is  created  in  the  form  of  a  condition,  between  a  con- 

And  this  difficulty  is  yet  greater,  when,  as  in  Poor  v.  Mialy  the  tnut. 

condition  is  applied  to  a  specified  portion  of  the  estate ;  for  then  that 

portion  would  seem  to  be  necessarily  excepted  out  of  what  is  given  to 

die  donee,  so  as  to  be  brought  within  the  general  rule  as  stated  above. 

Where  the  condition  is  for  the  payment  of  a  sum  of  money,  the 

decision  in  favour  of  the  donee  taking  absolutely  would  probably  be 

supported  upon  the  general  doctrine  laid  down  in  King  v.  Denison^ 

that  such  a  condition  operates,. not  as  an  exception  out  of  the  gift  to 

huD,  but  as  a  charge  upon  it  (t). 

In  Bland  v.  Wilkins{h\  lands  were  given  to  E.  N.  in  fee,  on  condition 
that  her  executors  should  pay  10/.  to  a  charity,  and  Sir  Thomas 
Sewell  held,  that  the  10/.  should  go  to  the  heir  (A).  Sir  John  Leach 
himself  appears  subsequently  not  to  have  adhered  to  his  decision  in 
Poor  V.  Mial,  as  to  the  effect  of  a  gift  upon  an  illegal  condition,  even 
where  the  condition  was  to  pay  a  sum  of  money.  In  Henchman  v. 
AitQrney'GeneraHJ)^  there  was  a  devise  of  copyholds  in  fee,  upon 
tohdition  that  the  devisee  should  within  one  month  pay  2,000/.  to  the 
executor  to  be  applied  for  charitable  purposes.  The  testator  left  no 
eustonoary  heir  or  next  of  kin,  and  Sir  J.*  Leach,  V.  C,  held,  that  the 
devisee  took,  subject  to  the  payment  of  the  2,000/.,  which  went  to  the 
crown,  for  want  of  an  heir  or  next  of  kin  (/). 

(^)  2  Jarm.  Pow.  Der.  43.  (0  Henchman  ▼.  Aii.-Gen.  2  S.  &  S. 

(A)  Poor  r.Mwl,  6  Mad.  32.  498 ;  and  see  Cooke  v.  Stationen^  Comp,  3 

(0  Sec  Cooper  ▼.  Stationen^   Comp,  3  M.  &  K.  266 ;  where  Sir  J.  Leach  observes, 

^-  &  R.  264.  «  That  a  condition  to  pay  legades,  is  no  more 

(*)  BUmd  T.  WUkin»t  I  Bro.  C.  C.  61,  n.  than  a  charge  of  the  legacies." 


Pa  vr  L         This  deci8i<Hi  was  afterwarcb  reveraed  on  appeal  by  Lord  Broagfaam, 

O^jnwi  I.    ^'f  ^^^  ^^^^  ^^^  ^^^  devisee  took  the  copyholds  diaehaiged  of  the 

8»cT,  8.       legacy,  on  the  ground  that  the  court  would  not  interfere  against  the 

devisee,  to  compel  the  performance  of  the  condition  an  behalf  of 

tie  crown,  whatever  it  might  do  in  support  of  a  daim  by  tie  heir  at 

2at0(m). 

The  crown  or         The  case  therefore  as  decided  by  Lord  Brougham  ia  certainly  no 

yrmn^t^iA   ^utthority  on  the  general  question  between  the  devisee  and  heir  at 

lapsed  charge     larw ;  although  it  dearly  establishes,  that  the  cnMon,  or  oiber  lard  hf 

^^^^   ^       efcheatj  will  not  be  entitled  to  a  void  or  lapsed  charge  by  virtue  of  a 

resulting  trust,  but  that  the  devisee  in  such  a  case  will  hold  as  against 
those  parties  for  his  own  benefit  discharged  from  the  trust. 
Where  there  is  It  is  dear,  that  if  an  estate  be  devised,  charged  generaify  with 
dS^  of  leg».  ^^'^cies  ;  and  any  of  the  legacies  fail,  no  matter  how,  there  will  be  no 
desytheyfiui  resulting  trust  for  the  heir,  but  the  devisee  dndl  have  the  boiefit  of 
of  the^de^.    the  failure  (n).    And  this  doctrine  folkms  necessarily  from  the  general 

principle.    A  general  charge  of  legacies  is  in  its  ^isot  only  aayiliary 
to  the  personal  estate ;  it  is  therefore  uncertain  what  part,  if  any, 
of  the  devised  estate  will  be  required  for  satisfying  the  l^aeies,  and 
such  a  disposition  cannot  operate  to  except  and  separate  any  par- 
ticular portion  of  the  estate  from  what  is  given  to  the  devisee, 
so  as  to  impress  the  gift  of  that  portion  with  the  chaneter  of  a 
truBt(o). 
Seeui,  in  case        This  reason  does  not  seem  to  be  applicable^  where  the  legacies  are 
^i^d^ra  the   <^i>2^>'g^  exclusively  on  the  devised  estate ;  in  which  case  the  question, 
devised  estote     whether  the  devisee  or  heir  at  law  will  be  entitled  to  the  benefit  of  a 
^J^  ^'       failure  or  lapse,  must  necessarily  be  governed  by  the  same  rules, 

which  have  been  established  with  respect  to  other  charges  besides 
legacies. 
Rule  stated  by  With  respect  to  the  general  question,  whether  charges  becoming 
to  d^^^r  void  or  failing,  belong  to  the  heir  or  the  devisee,  Lord  Eldon  has 
of  diarges  Stated  the  result  of  the  decisions  to  be, — ^that  if  the  estate  is  given 
^^1^1      '   to  the  devisees  in  such  a  way,  that  a  charge  is  to  be  created  by  the 

act  of  another  person,  raising  the  question  between  that  person  and  the 
devisees,  the  heir  has  no  claim  :  but  if  the  devisor  himsdf  has  created 
the  charge,  and  to  the  eictent  of  that  charge,  the  intentiov  appears  on 
the  face  of  the  will,  not  to  give  the  estate  to  the  devisees,  it  will  to 
the  extent  of  that  charge,  the  particular  object  fUling,  go  to  the  heir : 
tc  distmction,  which  his  Lorddiip  charaeterised  **  as  mtieoiriy  nice, 
perhaps  not  easy  of  application  ^  {p). 

It  has  been  remarked  by  Mr.  Jarman,  that  '^  even  the  adoption  of 
this  distinction  with  its  acknowledged  nicety,  will  not  be  found  to 


t 


m)  8.  C.  on  Appeal,  3  M.  &  K.  436.  (o)  2  Jarm.  Pow.  DeT.  44,  90. 

»)  Ketmeii  t.  AbMt,  4  Yes.  811.  Cw  I&  Sidm»  t.  Wiiy,  10  YcS.  3SS. 


TKOsnsft  vr  anoxjxiNo  or  psBSiiacPTivs.  xbsbi*  111 

leoonefle  alLtite  oas6%  in  which  a  deviser  has  himself  created  a  speeifioi      FartL 
definite  charge  on  a  devised  estate  in  favour  of  another  person"^  (9)4    c^!ml' I. 
But  we  will  now  proceed  to  consider  some  of  the  decisions  on  this  sub<       Ssor.  da 
jeet :  and  first  those  in  favour  of  the  heir.  Ca8M,ia\^i^ 

In  Arnold  v.  Chmpman  (r)  a  testator  devised  a  copyhrid  estate  to  ^^J^  ^ 
Chcqpmanf   ^^  He  caBsfa^  to  be  paid  to  his  executors  the  sum  of  chaicei  by 
1,0002.;"  and  after  payment  of  ddbts  and  legacies^  he  devised  the  ^nttutegtmik 
remainder  of  his  estate  to  the  Foundling  Hospital.   This  b^g  in  effect 
a  bequest  of  1,00M.  to  the  hospital  out  of  the  estate  was  void  by  the 
Statute  of  Mortmain,  and  a  question  arose,  whether  it  should  go  to 
tlie  heir,  or  sink  fov  the  benefit  of  the  devisee*    Lord  Hardwicke 
decided,  that  the  dutfge,  being  well  made  on  the  estate,  but  not  well 
disposed  of,  was  to  be  considered  as  part  of  the  real  estate  undiflk- 
poeed  of,  and  that  the  heir  was  therefore  entitled  by  way  of  resulting 
trust  (r). 

So  in  the  case  of  Bland  v.  TFi2iiiM(5),  which  has  been  already 
mentlmied,  where  there  was  a  devise  in  fee  on  condition  that  the 
devisee's-  exeentors  should  pay  10/.  to  a  charity,  the  bequest  to  the 
diarity  was  held  to  residt  to  the  heir  (#)• 

The  case  of  Oruvemor  v.  Hallum  (O9  which  was  decided  in  favour  of 
the  heir,  arose  upon  the  daim  of  the  heir  in  opposition  to  that  of  the 
redduary  devisees  to  void  annuities  given  out  of  real  estate.  The 
particular  devisees  of  the  estate^  out  of  which  the  payments  were  to  be 
made,  do  not  appear  to  have  raised  any  claim  for  their  own  benefit ; 
indeed  in  that  case  they  were  imdonbtedly  mere  trusteest^ 

In  Wriffht  v.  JRaw  (u),  the  question  seems  to  have  arisen,  but  it 
does  not  distinctly  appear  from  the  report  in  Brown,  what  was  the 
decision  of  the  coHrt»  idthough  the  marginal  note  states  it  to  have  been 
in  favour  i^the  speeifie  devisee  {u). 

Legacies  ont  of  the  produce  of  real  estate  which  is  directed  to  be  Legacies  out  of 
sold,  are  to  be  regarded  in  the  same  light,  and  governed  by  the  same  S reSwut?^^ 
ndes  as  charges  on  the  estate :  thwefore  according  to  the  general  rule,  are  on  the  same 
where  such  legacies  are  excepted  out  of^  and  not  merely  charged  upon,   ^    ^' 
the  gift  of  the  produce  of  the  real  estate,  the  heir  and  not  the  donee  will 
be  entitled  to  the  benefit  of  a  failure  or  lapse  of  the  legacies ;  while  on 
the  contrary  the  donee  and  not  the  heir  will  be  entitled,  if  the  produce  of 
the  estate  be  given  subject  to  or  charged  with  the  legacies  that  fail  (x). 

Thus  where  there  is  a  devise  to  trustees  to  sell,  and  out  of  the 
produce  of  the  saW  to  pay  legacies,  which  fail ;  and  there  is  then  a 
gift  of  the  reridme  of  the  produce,  or  the  residue  after  payment  of  the 
legacies  to  other  devisees ;  those  devisees  will  in  no  event  take  more, 

Jorm.  Pbw.  De;?.  44.  («)  WrigM  v.  Row,  1  Bro.  C.  C.  61. 

Arnold  t.  Chapman,  1  Vm.  sen.  108.  («)  Cooke  y*  Staiwnero*  Comp.  3  M.  &  K. 

Bland  r.  WUJkinot  I  Bro.  C.  C.  61,  n.  264. 
[0  AmbL  643. 
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Part  I.      than  what  remains  over  and  above  the  amount  of  the  l^ncies ;  and 

Div  II  o  ' 

Chaftu  I.    ^^®  amount  of  those  legacies  upon  the  failure  of  the  original  objects, 
^»<^*  ^'       will  go  to  the  heir  at  law  by  resulting  trust  (y). 
CaMB  where  On  the  other  hand  a  series  of  decisions  are  to  be  met  with  in  favour 

hu  tdLoTthe     ^^  ^^  ^^^^  ^^  ^^®  devisee  to  take  an  interest,  which  lapses  or  fails,  to 
benefit  of  the     the  exclusion  of  the  heir  at  law's  claim  by  resulting  trust* 
l«|Me  or  Mure.      rpj^^  ^  Jackson  V.  Hurlock  (ar),  a  testator  devised  lands  to  B.  and 

her  heirsy  charged  with  the  payment  of  any  sum,  not  exceeding  10,000/., 
to  such  persons,  as  he  by  any  writing  should  appoint.  The  testator 
by  writing  charged  on  the  estate  vnter  alia  sums  amounting  to  about 
6,000/.  to  charitable  uses.  Lord  Northington  held  that  these  void 
legacies  must  sink  into  the  estate  for  the  benefit  of  the  devisee.  It 
had  been  argued  by  counsel,  he  said,  on  a  mistake,  as  if  he  intended  at 
all  events  to  take  10,000/.  out  of  the  estate,  whereas  he  meant  the 
reverse.  A  sum  not  exceeding  10,000/.  had  put  a  charge  on  the 
estate,  which  could  not  take  place  {z). 

In  the  case  of  Sarringion  v.  Hereford  {a)^  and  also  in  that  of 
Baker  v.  Hall  (i),  there  was  a  devise  of  real  estate  charged  with  a 
yearly  payment  to  charity,  and  in  each  case  it  was  held,  that  the 
charge  sunk  for  the  benefit  of  the  specific  devisee.  However  it  will  be 
observed,  that  both  those  decisions  were  against  the  claim  of  the 
residuary  devisees,  and  as  the  title  of  the*  heir  does  not  seem  to  have 
come  in  question  in  either  of  those  cases,  they  can  neither  of  them 
perhaps  be  considered  as  authorities  on  the  general  question  of  the 
claim  of  the  heir  under  such  circumstances  (c). 

But  in  King  v.  Denison  (c2),  as  stated  by  Sir  John  Leach,  M.  R.) 
in  his  judgment  in  Coohe  v.  Stationers'  Company  (e),  the  testator 
devised  her  real  estates  subject  to  and  chargeable  with  certain 
annuities  for  life,  but  survived  all  the  annuitants;  and  Lord  Eldon 
decided  against  the  claim  of  the  heir  at  law,  holding  that  the  devisees 
took  the  estate  discharged  of  the  annuities. 

And  in  Coohe  v.  Stationers*  Company  (e),  where  a  testator  devised 
his  freehold  and  leasehold  estates  to  his  executors  in  trust,  desiring, 
that  they  would  sell  so  much  as  would  purchase  10,700/.  3  per  cent 
consols ;  and  he  then  proceeded  to  give  several  legacies,  among  which 
was  one  of  2,600/.  consols  to  the  Stationers^  C!ompany,  the  interest 
thereof  to  be  paid  to  his  wife  during  her  life,  and  one  of  800/.  to  the 
parish  of  Beckenham  for  charitable  purposes;  and  he  gave  and 
devised  to  his  wife  the  rest  and  residue  of  his  estate,  on  condition  that 
all  the  legacies  were  paid :  the  principal  question  was,  whether  those 

(y)  Huicheton  v.  Hammond,  3  Bro.  C.  C.  212  ;  and  4  Ves.  811. 

128  ;    Page  v.  Leopingwell,  18  Ves.  463  ;  {b)  12  Ves.  497. 

Gibb9  V.  Rumaey,  2  V.  &  B.  294.  (c)  See  these  cases  consideted  in  2  Jtnn. 

(/)  Jackwn  v.  Hwrloek,  Ambl.  487  ;  8.  C.  Pow.  Dev.  47,  9. 

2  Ed.  263.  (i)  1  V.  &  B.  260. 

(a)  1  Bro.  C.  C.  61,  n.;   8.  C.  3  Dow.  (e)  3  M.  &  K.  266. 
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legacies  being  void  should  go  to  the  heir  at  law  or  the  devisee ;  and       Part  I. 
Sir  John  Leach  after  reviewing  all  the  authorities,  and  stating  the     q^^J^'  j  * 
principle  to  be  deduced  from  them,  came  to  the  conclusion,  that  those       Sect.  3. 
legacies  were  a  charge  upon  and  not  an  exception  from  the  gift  to  the 
wife,  and  his  Honor  accordingly  made  a  decree  in  favour  of  the 
wife  (/). 

The  case  of  Henchman  v.  Attometf-Oeneral  (ff\  and  Lord  Brougham^s 
decision  of  that  case  on  appeal  have  been  already  considered;  and 
we  have  seen,  that  the  decision  in  that  case  in  favour  of  the  specific 
devisee  against  the  claim  of  the  crown  or  other  lord  by  escheat,  is  no 
authority  against  the  heir  at  law  (g). 

In  Bennett  v.  Abbott  (h\  where  a  legacy,  which  was  given  out  of  the 
produce  of  real  estate  directed  to  be  sold,  failed, — ^the  decision  was, 
that  the  property  was  absolutely  converted  into  personal  estate,  and 
that  the  legacy  therefore  passed  by  the  residuaiy  gift.  But  Lord 
Alvanley  observed,  that  ^^  it  is  now  settled,  that  if  an  estate  is  devised, 
charged  with  legacies,  and  the  legacies  fail  no  matter  how,  the  devisee 
shall  have  the  benefit  of  it,  and  take  the  estate  ^  (A). 

Amid  these  conflicting  decisions,  which  all  alike  profess  to  be  Result  of  the 
governed  by  the  same  general  rules,  it  becomes  extremely  difficult  to  ^®*^*^"*- 
apply  the  general  rule,  so  as  to  determine  with  accuracy,  what  would 
be  considered  an  exception  out  of  a  gift,  so  as  to  entitle  the  heir  in  case 
of  a  lapse  or  failure,  or  what  a  mere  charge  upon  the  gift,  which  would 
sink  for  the  benefit  of  the  devisee. 

The  general  intention  to  be  gathered  from  the  terms  of  the  devise  in 
each  particular  case  will  of  course  prevail.  However  the  cases  seem 
at  any  rate  to  decide,  that  where  there  is  an  express  gift  of  an  estat^e 
to  a  person  charged  with ;  or  subject  to  ;  or  on  condition  of;  paying 
certain  legacies,  which  lapse  or  are  void ;  there  will  be  no  resulting 
trust  in  consequence  of  the  failure,  but  the  donee  wiU  be  entitled  to 
the  benefit  (t). —  Unless  indeed  there  is  a  sufficient  indication  of  a 
contrary  intention :  as  where  it  appears,  that  the  payment  of  the  sum 
by  the  devisee  at  all  events  is  the  express  condition  on  which  the 
estate  is  given  to  him  (A). 

But  where  the  charges  or  legacies  are  in  the  first  place  expressly 
and  distinctly  made  or  given  with  directions  to  trustees  for  their  ap- 
propriation, and  payment,  and  the  remainder  of  the  estate  is  then  given 
to  other  deoisees;  it  seems  that  those  devisees  will  take  only  what 
remains  after  the  satisfaction  of  those  charges,  which  must  be  raised 

(/)  Cooker.  Siationerg'  Conip.  3  M.  &  K.  Cooke  v.  Stationery?  Comp,  3  M.  &  K.  262  ; 

262.  Henchman  v.  Att.-Gen,  ib,  493. 

(J)  ffeneAmam  v.  Ati.-  Gen.  2  S.  &  S.  498 ;  {k)  Arnold  y.  CAopmasi,  1  Ves.  sen.  108  ; 

and  8»  C.  3  M.  &  K.  485.  the  circumstances  of  Bland  v.  Wilkina  are 

(A)  KenneU  r.  Abbott,  4  Yes.  811.  not  stated  with  sufficient  minuteness,  to  en- 

(i)  Jaeifeon  Y,  Hurlock,  Ambl.  487,  and  able  any  conclusion  to  be  drawn  from  that 

2  Ed.  263 ;  Mdn^  v.  Deniton,  1  V.  &  B.  260  ;  case ;  see  1  Bro.  C.C.  61,  n. 


n* 


TRUSTEES   BY  RESULTING    OR   PRESUMPTIVE   TRUST. 


Part  I. 

Div.  II. 

Chaptkr  h 

Sect.  3. 


Property 
directed  to  be 
converted  for 
purposes,  that 
&i1,  will  go  as 
unconverted. 


Whether  it  be 
real  estate 
directed  to  be 
sold. 

Or  charges  or 
legacies  out  of 
real  estate,  or 
its  produce. 


for  the  benefit  of  the  heir  at  law,  if  the  original  objects  contemplated 
by  the  testator  cannot  take  (/)  *. 

Although  the  legacies  be  first  expressly  given,  if  there  be  a  devise 
of  the  residue  charged  xoith  payment  of  the  legacies,  it  has  been  decided 
by  Cooke  v.  Stationers  Company  (fii),  that  such  a  case  comes  within 
the  first  class  of  decisions  stated  above,  and  the  legacies  will  sink  for 
the  benefit  of  the  devisee  (m). 

It  is  clear  as  a  general  rule,  that  where  property  real  or  personal  is 
directed  to  be  converted  for  purposes,  which  fail^  either  from  being 
void  ab  initio^  or  by  lapse,  there  will  be  no  conversion  of  the  interest 
thus  becoming  undisposed  of,  but  that  interest  will  result  to  the  heir 
at  law,  if  the  subject  of  the  direction  be  real  estate,  or  to  the  next  of 
kin,  if  it  be  personal  estate  (n). 

Thus  where  land  is  directed  to  be  converted  into  money,  and  the 
produce  applied  to  purposes,  which  are  either  illegal  and  void  (o)  ;  or 
which  fail  by  lapse  {p) ;  the  trust  will  result  as  real  estate  to  the  heir 
at  law,  and  not  to  the  next  of  kin.  And  the  same  doctrine  prevails 
with  respect  to  legacies,  charged  on  real  estate,  or  given  out  of  the 
produce  of  the  sale,  which  fail  from  their  illegality,  or  lapse  (9). 


(/)  Gracenor  v.  Hallam,  Ambl.  643 ;  Jonei 
T.  Mitehell,  1  S.  &  St.  290 ;  Hutehuon  v. 
Hamnumdf  3  Bro.  C.  C.  128 ;  Gibbt  v.  Rum- 
My,  2  V.  &  B.  294. 

(m)  3  M.  &  K.  262. 

(n)  2  Jarm.  Pow.  Dev.  75,  77. 

(0)  HowMey.  Chapman,  4  y a.  bA2;  Gibbt 
▼.  JRumie^t  2  V.  &  B.  294  ;  Byre  v.  Mart- 


den,  2  Keen,  564. 

{p)  CHc»«  V.  Barley,  3  P.  Wms.  20 ;  Wil- 
lianu  V.  Coade,  10  Yes.  500. 

(g)  Arnold  v.  Chapman,  1  Yes.  sen.  108 ; 
Gravenor  ▼.  HaUam,  AmbL  643 ;  HMiche* 
eon  V.  Hammond,  3  Bro.  C.  C.  128 ;  Page  v. 
Leapmgwell,  18  Yes.  463 ;  Jonee  v.  MiieheU, 
1  S.  &  S.  293. 


*  The  observations  in  the  text  are  throughout  based  on  the  assumption  that 
no  distinction  is  to  be  made  between  charges  void  ah  initio^  and  those  failing 
by  lapse.  However  the  case  of  Noel  v.  Ld,  Henley  in  the  House  of  Lords 
woula  seem  to  be  founded  on  a  distinction  of  this  nature,  anomalous  as  it  mav 
appear.  In  that  case  Ld.  Went  worth  devised  certain  estates  to  trustees  to 
sell,  and  out  of  the  produce  to  pay  amongst  other  sums  the  sum  of  5,000/.  to 
his  wife«  who  afterwards  died  in  th^  testator's  lifetime ;  and  after  those  pur- 
poses he  directed  the  trustees  to  invest  the  residue  upon  certain  trusts.  One 
question  was,  whether  the  5,000/.  devolved  upon  the  heir  or  next  of  kin,  or 
belonged  to  the  persons  entitled  to  the  residue.  At  the  original  hearing 
Richards,  C.  B.,  held,  that  by  the  lapse  the  residuary  devisees  of  the  ftmd 
were  entitled ;  and  this  decision  was  affirmed  on  appeal  by  the  House  of  Lords. 
This  case  has  been  commented  upon  with  great  minuteness  and  ability  by  Mr. 
Jarman,  who  remarks,  that  neither  Hutckeson  v.  Hammond  nor  any  other 
decision  was  cited  by  Ld.  Eldon  or  Ld.  Redesdale  in  their  judgments  on  this 
case  in  the  House  of  Lords,  although  the  principle  of  the  decision  is  at  direct 
variance  with  that  established  by  Hutckeeon  v.  Hammond,  and  the  cases  which 
follow  it.  However  if  the  case  of  Noel  v.  Ld,  Henley  can  stand  as  an 
authority  consistently  with  the  other  line  of  cases,  it  has  been  remarked  by 
Mr.  Jarman,  that  it  is  introductive  of  this  anomaly  ;  that  the  gift  of  a  residue 
of  a  fund,  arising  from  real  estate  devised  to  be  sold,  includes  specific  sums 
out  of  that  fund,  void  in  event  by  the  subsequent  death  of  the  devisees  in  the 
testator's  lifetime,  but  not  those,  which  are  void  ab  initio.  Noel  v.  Ld.  Henley, 
1  Dan.  322  and  211 ;  S.  C.  7  Pri.  240.  And  see  2  Jarm.  Pow.  Dev.  89. 
et  seq. 
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On  the  same  principle  money,  given  to  be  laid  out  in  land  for  pur-  Part  I. 

poses  which  cannot  take  effect,  will  result  to  the  next  of  kin,  and  not  to  chapter  i. 

the  heir  at  law  (r).     For  as  we  have  already  seen,  the  doctrine  esta-  Sect.  3. 

blished  by  Chapman  v.  Fletcher  («),  that  money  directed  to  be  invested  or  money,  to  ))e 

in  land,  and  only  partially  disposed  of,  will  result  to  the  heir  at  law,  ^^  out  in  land, 
will  not  be  extended  to  those  cases,  where  there  is  a  failure  of  the 
contemplated  purpose. 

So  where  real  estate  is  directed  to  be  sold,  and  the  produce  of  the  Or  a  mixed  fund 

ale  blended  with  the  general  personal  estate,  and  the  mixed  fund  is  ^d  pereonai^ 

directed  to  be  applied  to  purposes,  which  fail  either  wholly  or  in  part,  estate. 
whether  from  lapse  or  from  being  originally  void ;.  the  interest,  thus 
becoming  undisposed  of,  will  result  to  the  heir  at  law,  so  far  as  it  is 
constituted  by  the  real  estate,  and  to  the  next  of  kin,  so  far  as  it  is 
composed  of  personal  estate  (0- 

However  if  it  appear  from  the  will  to  have  been  the  testator's  inten-  Unless  it  be 

tion,  that  the  produce  of  his  real  estate  directed  to  be  sold,  should  for  *^f  testator's 

'  *  ,  '    ,        ,  intention  to 

all  purposes  be  considered  as  personal  estate,  the  next  of  kin  will  be  convert  at  all 
entitled  to  the  whole  benefit  of  the  failure  of  a  legacy  given  out  of  a  ®^®^*"- 
mixed  fund  of  real  and  personal  estate,  to  the  exclusion  of  the  heir  at 
law  (if). 

Where  the  terms  of  a  bequest  render  it  doubtful^  whether  the  pur-  Evidence  ad- 
pose  contemplated  by  the  testator  were  illegal  or  not,  evidence  will  be  ™^,*^  the  we- 
admitted  for  the  purpose  of  establishing  the  legality  of  the  bequest,  sumption  of 
But  in  such  cases,  the  nature  of  the  bequest  must  be  such  as  of  itself  to  ^  bequest  ^  ^  ^ 
create  the  presumption  of  its  invalidity,  as  no  evidence  could  be 
received  for  the  purpose  of  raising  such  a  presumption  in  the  first  place. 
On  this  account  the  oniu  probandi  will  always  rest  on  the  parties, 
seeking  to  support  the  bequest,  to  rebut  the  presumption,  that  exists 
against  it  (x). 

(r)  Dmnotir  ▼.  Moiievs,  I  Yes.  320:  Mogg  Amphlett  t.  Parie,  2  H.  &  M.  221 ;  John- 

▼.  Hodffe$f  2  Yes.  52 ;  Cogan  t.  Stephens ^  1  «6n  v.  Woods,  2  Beav.  409  ;  Salt  v.  Chatta- 

BetT.  482,  n. ;  Hereford  v.  Ravenhiil,  ib.  way,  3  Beav.  576. 

481 ;  GibMt  T.  Hobson,  5  Sim.  651 ;  and  3  (u)  Durour  v.  Motteux,  1  Yes.  sen.  108  ; 

M.  &  K.  517.  Phillips  v.  Phillips,  1  M.  &  K.  649. 

(s)  3  Bro.  P.  C.  1.  (x)  Giblett  v.  Hobson,  3  M.  &  K.  517. 

(0  Aekroyd  ▼.  Smithson,  1  Bro.  C.C.  503 ; 
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CHAPTER  II. 

TRUBTEES   BY   VIRTUE   OP    A   CONSTRUCTIVE   TRUST. 

Wherever  the  circumstances  of  a  transaction  are  such,  that  the 
person,  who  takes  the  legal  estate  in  property,  cannot  also  enjoy  the 
beneficial  interest,  without  necessarily  violating  some  established  prin- 
ciple of  equity ;  the  court  will  immediately  raise  a  constructive  trust, 
and  fasten  it  upon  the  conscience  of  the  legal  owner,  so  as  to  convert 
him  into  a  trustee  for  the  parties,  who  in  equity  are  entitled  to  the 
beneficial  enjoyment. 

These  constructive  trusts  may  be  separately  considered  under  two 
distinct  classes  of  cases :  one  where  the  acquisition  of  the  legal  estate 
is  tainted  with  fraud  either  actual  or  equitable.  And  the  other, 
where  the  trust  depends  upon  some  general  equitable  rule,  indepen- 
dently of  the  existence  of  fraud. 


Sect.  1. — Where  the  Acquuition  of  the  Legal  Estate  i$ 

affected  with  Fraud. 

In  cases  of  fraud,  whether  constructive  or  actual,  courts  of  equity 
have  adopted  principles  extremely  broad  and  comprehensive  in  the 
Implication  of  their  remedial  justice  :  and  especially  where  there  is  any 
fraud  affecting  the  acquisition  of  property,  they  wiU  interfere  and 
administer  a  wholesome  justice,  and  sometimes  even  a  stem  justice  in 
favour  of  innocent  persons,  who  are  sufferers  by  it  without  any  fault  on 
their  own  side.  And  this  is  readily  done  by  converting  the  offending 
party  into  a  trustee,  and  making  the  property  itself  subservient  to  the 
proper  purposes  of  recompense  by  way  of  equitable  trust  (a)  *, 

(a)  1  Story  Eq.  Jar.  475. 


*  A  deed  may  be  avoided  at  common  law  on  the  ground  of  its  being 
obtained  by  fraud ;  and  indeed  the  question  of  fraud  or  no  fraud  in  obtaining 
a  wiU  of  real  estate  can  be  tried  in  a  court  of  law  only.  The  jurisdiction  of 
courts  of  equity  therefore  in  cases  of  fraud  is  merely  concurrent  with  that  of 
the  courts  of  law.  But  the  proceedings  in  courts  of  equity  are  much  better 
adapted  for  the  inrestigation  and  trial  of  such  questions ;  and  there  are  many 
cases  of  fraud,  wholly  beyond  the  reach  of  courts  of  law^  of  which  equity  wiU 
take  cognizance.  The  consideration  of  these  questions  therefore  with  the 
exception  of  wills  is  in  practice  almost  exclusirely  vested  in  the  Court  of 
Chancery.  3  Bl.  Coram.  431  ;  1  Fonbl.  Eq.  B.  1,  Ch.  2,  s.  3 ;  1  Mad. 
Ch.  Pr.  341  ;  1  Stor.  Eq.  Jur.  159. 

A/eme  eoverte  is  answerable  for  an  act  of  fraud  in  a  court  of  equity,  as  much 
as  if  she  were  h/eme  eole.    Jonee  v.  Kearney,  1  Dr.  &  W.  134,  167. 
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The  court  has  never  ventured  to  lay  down  as  a  general  proposition,      Part  I. 
what  diall  constitute  fraud  (b) ;  nor  can  any  invariable  rule  be  esta-    ghaptbb  II 
blished  on  this  point.     Fraud  is  infinite,  and  were  the  court  to  hty       Sbct.  i. 
down  rules,  how  far  it  would  go  in  extending  relief  against  it,  the  what  oonsti- 
jurisdiction  would  be  cramped,  and   perpetually  excluded  by  new  t«»te8  fraud, 
schemes,  which  the  fertility  of  man's  invention  would  contrive.    There- 
fore if  a  case  of  fraud,  or  presumption  of  fraud,  should  arise,  to  which 
no  case  previously  decided,  or  even  no  principle  already  established, 
can  be  applied,  a  new  principle  would  be  established  to  meet  the 
fraud ;  as  the  principles,  on  which  former  cases  have  been  decided, 
have  been  from  time  to  time  established,  as  fraud  contrived  new 
devices  (c). 

However  we  will  now  proceed  to  consider  some  of  the  principal  cases, 
in  which  a  constructive  trust  has  been  established  on  the  ground  of 
fraud. 

In  Chesterfield  v.  Janssen(d\  Lord  Hardwicke  distinguished  the  Poar  daises  of 
cases  of  fraud,  against  which  the  court  will  relieve,  into  four  classes.  ^^^' 
1st,  Fraud,  arising  from  facts  and  circumstances  of  imposition,  which 
is  the  plainest  case.  2nd,  Fraud,  apparent  from  the  intrinsic  value, 
and  subject  of  the  bargain  itself;  such  as  no  man  in  his  senses,  and 
not  under  delusion  would  make  on  the  one  hand,  and  as  no  honest  or 
fair  man  would  accept  on  the  other.  3rd,  Fraud,  which  may  be 
presumed  from  the  circumstances,  and  condition  of  the  parties  con- 
tracting; a  rule  which  is  wisely  established  by  the  court  to  prevent 
taking  surreptitious  advantage  of  the  weakness  or  necessity  of  another. 
And  4th,  Fraud,  collected  from  the  circumstances  of  the  transaction, 
as  being  an  imposition  or  deceit  upon  other  persons  not  parties  to  the 
fraudulent  agreement  {d). 

We  will  now  proceed  cursorily  to  consider  these  several  species  of  1st,  Fraud 
fraud,  so  far  as  they  bear  on  the  subject  now  under  discussion.    And  ^[^of  impo- 
1st,  Of  fraud  arising  from  facts  or  circumstances  of  imposition.  sition. 

Wherever  a  person  is  entrapped  into  the  execution  of  an  instrument  Surprise,  inti- 
through  a  conspiracy  or  combination  for  that  purpose,  or  by  surprise,  ™  **®"'  ^ 
oppression,  intimidation,  or  any  other  practice  at  variance  with  fair 
dealing ;  that  clearly  comes  within  the  first  and  plainest  class  of 
cases  for  equitable  relief;  and  the  court  will  not  suffer  the  parties  to 
avail  themselves  of  the  legal  rights  thus  acquired,  but  will  interpose 
and  give  redress  (e). 

And  so  where  a  deed,  or  other  instrument  conveying  an  interest  Misrepresen- 

tation  or  con- 

(b)  Per  Lord  Eldon  in  JfoWlocity.  Buller,      Bvana  v.  Llewellyn,  1  Cox,  340;  Willan  ▼.  cealment. 
10  Vet.  306 }  LamUy  ▼.  Hooper,  3  Atk.  279.       Willan^  1 6  Yes.  82 ;  1  Fonbl.  Eq.  B.  1 ,  Ch.  2  ; 

(c)  1  Mad.  Ch.  Pr.  341,  3id  ed.  1  Mad.  Ch.  Pr.  342,  &c. ;  Bameely  y, Powell, 
{i)  Cketier/leld  ▼.  Janaaen,  2  Yes.  155.  1  Yes.  289  ;  Bridgman  v.  Green,  2  Yes.  627 ; 
(e)  Earl  of  Bath  tmd  Montague^t  ca^e,  3      Matthew  v.  Hanbury,  2  Yem.  187 ;  Say  v. 

Ch.  Ca.  56 ;  Baimet  v.  Vade,  2  Atk.  324  ;      Barwich,  1  Y.  &  B.  195 ;  How  ▼.  Weldon,  2 
A'frtOe  T.   WUkinMon,  1  Bro.  C.  C  546;      Yes.  517. 
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Part  I.  in  property,  however  formally  and  solenmly  it  may  be  executed,  is 
CHAnu'll  obtained  by  means  of  some  misrepresentation,  or  concealment  of  facts, 
Sect.  1.  or  more  strongly  still,  by  both  of  those  means  together ;  the  party 
taking  under  such  an  instrument  will  be  treated  as  a  trustee  for  the 
person,  whom  he  has  thus  fraudulently  induced  to  execute  it ;  and  at 
the  suit  of  the  injured  party  the  instrument  will  be  decreed  to  be 
delivered  up,  and  a  reconveyance  executed  (/). 

It  has  been  laid  down,  that  tliis  equitable  relief  will  be  equally 

administered,  whether  the  fraud  consist  of  a  positive  misrepresentation, 

Suffgeiiiofain,  or  of  a  wilful  concealment  of  fact,  whether  it  be  by  suggestio  falsi  or 

suppressio  veri  (g).     But  first  of  those  cases,  where  there  has  been 
suggestio  falsi. 

Where  the  devisee  under  a  wiU,  which  was  defectively  executed, 
represented  to  the  heir,  that  the  will  was  duly  executed,  and  thus 
induced  the  heir  to  execute  a  deed  of  conveyance  of  the  devised 
estates  to  him  for  a  small  pecuniary  consideration,  the  court  relieved 
against  the  effects  of  the  conveyance  on  the  ground  of  the  fraud  (A). 
So  where  an  executor  obtained  a  release  from  a  legatee  by  means  of  a 
false  representation  to  the  legatee,  that  she  had  no  legacy,  the  release 
was  set  aside  (s). 

And  on  the  same  principle  the  court  will  not  recognize  an  interest 
under  a  contract  which  has  been  acquired  by  means  of  a  false  state- 
ment, that  the  party  was  acting  for  another  person ;  if  it  be  proved 
that  the  false  statement  induced  the  other  party  to  enter  into  the  con- 
tract, or  occasioned  him  any  loss  or  inconvenience  (A). 

In  like  manner  where  a  party  had  obtained  an  agreement  for  an 
exchange  of  estates  by  a  false  representation  as  to  part  of  the  property, 
that  the  tenants  consented  to  the  exchange ;  it  was  held  by  Sir  Thos. 
Plumer,  M.  R.,  that  the  agreement  was  altogether  vitiated  by  this 
misrepresentation  (/)  *. 

It  was  decided  moreover  by  this  last  case,  that  where  a  fraudulent 
misrepresentation  applies  to  part  only  of  the  subject-matter  of  a  trans- 

(/)  1  Fonbl.  Eq.  B.  1,  C.  2 ;  1  Mad.  Ch.  Jamet  ▼.  Oreavet,  2  P.  Wins.  270 ;  JSTorte- 

Pr.  348  i  Mitf.  Eq.  PI.  128,  4th  ed. ;  1  Story  /ey  t.  CAaloner,  2  Ves.  83. 

Eq.  Jur.  165,  &c.  175.  (k)  PhiUips  y.DuJh  qfBuekM,  I  yeni.227 ; 

(g)  JarvU  v.  Duke,  I  Vernon,  19 ;  Bro-  Harding  v.  Owr,  ib.  n. ;  Seoti  v.  LtmgMt^e, 

deriek  ▼.  Brodmriek,  1  P.  Wms.  239.  LoiR,  797,  8,  dted  FtUawt  y.  Lord  Gvy- 

(A)  Broderiek  t.  Broderiek,  1  P.  Wma.  rfyr,  1  Sim.  63  ;  fi^.  C.  1  R.  &  M.  83 ;  lee  1 

239.  Sugd.  V.  &  P.  211,  9th  ed. 

(i)  JarviM  v.  Duke,  1  Vera.  19;  and  see  (/)  dermont  v.  T^imrgk,  1J.&  W.  112. 
Murray  v.  Palmer,  2  Scbo.  &  Lef.  474  ; 


*  In  the  case  of  Turner  v.  Harvey  it  was  observed  by  Lord  Eldon,  that 
although  a  purchaser  is  not  bound  to  give  to  a  vendor  information  as  to  the 
value  of  the  property,  yet  "  if  a  word,  if  a  single  word  be  dropped,  which 
tends  to  mislead  the  vendor,  that  principle  will  not  be  allowed  to  operate."* 
Turner  v.  Harvey,  Jac.  178. 
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action;  the  party  affected  with  the  fraud  cannot  support  the  transaction      Part  I. 
as  to  the  remaining  parts,  but  the  fraud  will  operate,  if  at  all,  to  vitiate    chaptbb  II 
and  destroy  the  contract  in  toto  (m).  Sbct.  i. 

It  seems  to  be  immaterial  whether  the  misrepresentation  be  made 
with  full  knowledge  of  its  being  false,  or  in  ignorance  whether  it  be 
true  or  false ;  in  either  case,  if  it  had  the  effect  of  deceiving  the  other 
party,  it  will  equally  affect  the  conscience  of  the  party,  by  whom  it  is 
made  (n)  ;  and  it  has  even  been  decided  to  be  immaterial,  that  the 
false  statement  is  made  innocently  and  by  mistake,  if  the  falsehood  has 
been  the  inducement  to  the  other  party  to  act  (o). 

The  misrepresentation  may  be  equally  a  matter  of  equitable  cogni- 
zance, whether  it  be  by  deeds  as  by  words ;  by  artifices  to  mislead,  or 
by  positive  assertions.  A  court  of  equity,  said  Lord  Thurlow^  would 
make  itself  ridiculous  if  it  permitted  a  distinction  between  the  two 
cases  (p). 

However  it  is  not  every  misrepresentation,  even  though  wilful  or  The  misrepre. 
fraudulent,  that  will  go  to  the  extent  of  avoiding  a  conveyance  or  bT^J^^*"* 
agreement :  nor  is  it  fitting ;  as  that  would  occasion  great  uncertainty. 
The  fact  misrepresented  must  be  something  material,  and  such  as 
goes  to  the  essence  of  the  contract  (9).     Moreover  the  truth  or  false-  And  of  facta 
hood  of  the  representation  must  lie  exclusively  within  the  knowledge  k^own^to  both 
of  the  person,  by  whom  it  is  made ;  and  it  must  have  the  effect  of  partiea. 
deceiving  the  other  party  into  the   transaction.     Thus  where  the 
subject  of  the  misrepresentation  is  merely  a  matter  of  opinion,  as  for  Nor  a  mere 
instance  as  to  the  value  of  the  property ;  or  facts  which  lie  equally  ^^J^°^ 
within  the  knowledge  of  both  parties ;  or  statements,  which  it  is  mere 
folly  on  the  part  of  a  vendor  to  give  credence  to ;  for  instance  the 
amount,  which  other  parties  would  give  for  the  property,  or  other 
similar  assertions ;  the  court  will  not  interfere  to  relieve  a  party  from 
the  consequences  of  his  own  folly  or  carelessness  (r). 

It  is  to  be  observed,  that  the  effect  of  misrepresentation  in  vitiating  Diatiiiction 
a  transaction  has  been  most  frequently  considered  in  suits  bt/  the  J^^^^^hos^ 
fraudulent  persons  for  the  specific  performance  of  agreements^  which  agaimt  the 
had  been  obtained  by  the  misrepresentations  of  the  plainti£&  them-  ^^^.^"^ 
selves.     It  is  an  universal  rule,  that  a  party  coming  into  equity  to 
enforce  a  specific  performance,  must  appear  with  clean  hands ;  and 
very  slight  proof  of  improper  conduct,  in  obtaining  the  agreement,  will 
be  sufficient  for  the  court  to  refuse  to  enforce  its  execution. 

(m)  8.  C.  IJ.  &  W.  120;  but  see  Lane  1  Story  Eq.  Jur.  166;  Huguenin  ▼.  Bagefy, 

▼.  Page,  Ambl.  235.  14  Vcs.  273. 

(a)  Amiiie  v.  Meddlieoit,  9  Yea.  21.  (q)  1  Fonbl.  Eq.  Ch.  2,  s.  8  ;  1  Stor.  Eq. 

(o)  Peamm  t.  Morgan,  2  Bro.  C.  C.  385 ;  Jur.  158. 

Bwrrtmt  t.  Lock,  10  Yes.  470.  (r)  1  Fonbl.  Eq.  Ch.  2,  s.  8  ;  1  Madd.  Ch. 

(p)  NenUa  t.   WiiMmon,  1  Bro.  C.  C  Pr.S49;  1  Sugd.  Y.  &  P.  6 ;  1  Story  Bq.  Jur. 

&46 ;  lee  CkfierfiM  t.  Jamum,  2  Yes.  155 ;  168  ;  Vwmm  v.  Keyt,  12  East,  632. 
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But  where  the  court  is  required  to  interfere  activdy  a^inst  tlie 
legal  or  equitable  rights  of  a  party,  claimiDg  under  a  deed  or  agree- 
ment, a  much  stronger  case  must  be  established ;  and  the  subject  and 
extent  of  the  false  representation,  as  well  as  its  other  circumstances 
and  consequences,  must  be  such*  as  according  to  the  foregoing 
observations  will  clearly  and  unequiYOcally  amount  to  a  case  of 
fraud  («). 

It  is  undoubtedly  true,  that  a  concealment  of  facts,  or  tuppre$m 
veri  will  not  of  itself  constitute  so  strong  a  case  of  fraud  as  where 
there  has  been  suggestio  faUi.  Thus  in  the  ordinary  relaii(m  between 
a  vendor  and  purchaser,  it  has  been  decided,  that  the  mere  conceal- 
ment by  the  purchaser  of  a  fact,  tending  materially  to  enhance  the 
value  of  the  property,  as  for  instance  the  existence  of  a  mine,  will  not 
of  itself  avoid  the  transaction  as  fraudulent ;  although,  as  has  been 
observed  by  Lord  Eldon,  a  word,  a  single  word,  tending  to  mislead  the 
vendor,  will  have  ihai,  effect  (t). 

But  where  the  concealment  amounts  to  a  wilful  suppression  of  hcia 
by  a  party  for  his  own  benefit,  and  the  consequent  injury  of  another, 
under  circumstances,  which  render  it  his  duty  to  have  disclosed  those 
facts  to  the  other  party,  and  in  respect  of  which  he  could  not  inno- 
cently have  remained  silent,  it  is  beyond  all  question,  that  such  undue 
concealment  will  amount  to  a  case  of  fraud,  against  the  consequences 
of  which  the  injured  party  will  be  relieved  by  a  court  of  equity  (ii). 

Thus  where  a  party,  in  treating  for  a  purchase  of  a  reversion  after 
the  determination  of  two  estates  for  life,  carefully  suppressed  the  fact 
of  the  death  of  one  of  the  tenants  for  life,  and  by  that  means  obtained 
a  much  better  bargain,  Lord  Eldon  set  aside  the  purchase  (:r). 

And  in  another  case  where  the  younger  of  two  brothers  disputed  the 
legitimacy  of  the  elder,  an  agreement  between  them  for  the  division 
of  the  family  estates  was  rescinded  by  the  same  eminent  judge : 
the  younger  brother  having  been  apprized  at  the  time  of  the  agree- 
ment, that  the  parents  had  been  married  before  the  birth  of  the  elder 
brother,  and  not  having  communicated  that  fact  to  the  elder  brother  (y). 

And  in  a  later  case  a  purchase  by  a  managing  partner  of  his  co- 
partnery's share  for  a  sum,  which  he  knew  to  be  inadequate  from 
accounts  which  were  in  his  possession,  but  which  he  did  not  communi- 
cate to  his  co-partner,  was  set  aside  by  the  Viee-Chancellor  (Sir  John 


(«)  WiUmt  y.  WiOm,  16  Yes.  83  i  Cad- 
num  y.  Homers  18  Yes.  10 ;  Morihck  y.  Bui' 
ler,  10  Yes.  292. 

(0  JFb*  y.  Maereih,  2  Bro.  C.  C.  420  ; 
T\imer  y.  Harvep,  Jac  178  ;  1  Sugd.  Y  & 
P.  6. 

(tt)  Fbx  y.  Macretk,  2  Bro.  C.  C.  420; 


Gordon  Y,  Oordbii,  3  Swanst.  470,  7;  Bovto 
y.  Stuart,  1  Sch.  &  Lef.  209 ;  TWiwr  y. 
Harvey,  Jac,  169 ;  Mudde/ord  y.  Autttrick, 
1  Sim.  89  ;  1  Mad.  Ch.  Pr.  351 ;  1  Stoiy  Eq. 
Jur.  175,  8. 

(s)  T\tmer  y.  Hanny,  Jac.  169. 

(y)  Gordon  y.  Gordon^  3  Sw.  400. 
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LeachX  on  the  ground  of  fraud,  and  the  decision  was  affirmed  on      Fart  I. 
appeal  by  Lord  Brougham,  C.(*).  Cha™"ii. 

Where  the  parties  to  a  transaction  stand  in  a  fiduciary  relation  the       Sect,  i. 
one  to  the  other, — for  instance  where,  as  in  the  two  kst  cases,  they  are 
memberB  of  the  same  family,  or  co-partners, — ^the  obligation  to  disclose 
material  fiicts  becomes  more  imperative,  and  the  fraud  of  concealment 
proportionably  more  odious  (y). 

Imperfect  information,  given  in  a  way  calculated  to  produce  a  false  imperfect  in- 
impreadon,  is  equivalent  to  conceahnent.    «  He,"  says  Lord  Eldon,  J;^» 
"  who  midertaking  to  give  information,  gives  but  half  mformation,  in  ^ 
the  doctrine  of  this  court  conceals  "  (z). 

The  rules,  which  we  have  already  seen  to  have  been  established  with 
respeot  to  cases  of  misrepres^itation ;  viz.  that  the  false  statements 
must  be  of  such  facts  as  are  material,  and  do  not  lie  within  the  knowledge 
of  the  other  party,  and  must  have  the  effect  of  deceiving  him  into  the 
transaction,  apply  d  fortiori  to  cases  of  suppression  or  concealment. 

Upon  the  same  principle,  where  a  party  executes  a  conveyance  conTeyuicet 
or  release,  which  is  founded  on  entire  imorance  or  mistake  of  his  ^f^^  ^7  °^* 
nghts,  even  though  no  fraudulent  suggestion  or  practice  be  made  use  ignoi«noe. 
of  to  induce  him  to  act,  a  court  of  equity  will  consider  it  to  be  against 
conscience  to  take  advantage  of  the  party's  ignorance,  and  will  relieve 
against  the  effects  of  the  instrument.     Thus  in  the  case  put  by  the 
Lord  Chancellor  in  Ptisey  v.  Desbouverie,  if  an  heir  at  law  through 
ignorance  of  his  right  to  a  lapsed  devise  convey  away  for  a  trifling  con- 
sideration the  estate,  which  is  the  subject  of  the  lapse,  the  convey- 
ance woidd  not  be  suffered  to  stand  good :  and  many  other  instances 
in  which  this  relief  has  been  administered  might  be  adduced  (a). 

The  equity  in  favour  of  the  injured  party  will  of  course  be  stronger, 
where  the  person  in  whose  favour  the  instrument  is  made,  is  possessed 
of  more  information  as  to  the  rights  of  the  other  party,  than  that 
party  himself ;  for  that  would  amount  to  a  case  of  suppressio  veri  (b) : 
but  it  has  been  decided,  that  the  same  relief  will  be  administered 
where  both  parties  are  in  an  equal  state  of  ignorance  (c). 

However  it  has  been  held  in  some  cases,  that  where  a  transaction  where  igno- 
Is  founded  on  mutual  ignorance  or  mistake,  not  of  fact  but  of  iow,  JJ^^^J^^J^ 

and  not  of  fwcX* 

{*)  MmUiford  t.  Awtwiek,  1  Sim.  89 ;  ▼.  LUwettyn,  2  Bro.  C.  G.  150 ;  8.  C.  I  Cox,    Quaere  / 

8.  C.  on  appeal,  2  M.  &  K.  279 ;  and  see  333 ;  Hugutnin  y.  Boiely,  4  Yes.  273 ;  Hare 

P9pUm  T.  Brooke,  5  Rott.  8.  v.  Beeher,  12  Sim.  465  ;  Goymour  ▼.  Pigge, 

(y)  See  GorJUm  r.  Qordom,  3  Sw.  470,  7 ;  M.  R.,  May,  1844, 13  Uw  Joum.  N.  S.  322. 

(^kmg  T.  Prait,  1  Yes.  401.  {b)  Cocking  v.  Pratt,  I  Yes.  400 ;  ITOir. 

(?)  In  Widker  ▼.  Sgrnande,  3  Sw.  73.  thg  v.  Deeaijp,  2  R.  &  M.  622 ;  Oogmour  t. 

(«)  TWmt  ▼.  Turner,  2  Ch.  Rep.  81 ;  Pigge,  8  Jnr.  526. 

Pnttg  1. Deebomoerie,  3  P.  Wma.  316 ;  Bing^  (e)  Wittm  t.  WUkm,  16  Yes.  72 ;  M*Car- 

Aam  ▼.  Bingkmn,  1  Yes.  126 ;  Rameden  y.  My  y.  Deeaix,  ubi  eup.i   Landedowne  y. 

HyUon,  2  Yea.  804 ;  Drnmage  y.  White,  1  Landedowne,  Mose.  364  ;   5.  C.  2  J.  &  W. 

Sv.  137 ;  Ifaghr  y.  Winek,  1  S.  &  St.  664 ;  205. 
^Certkg  Y.  Deeaije, 2  Vi,  AM. 614  i  Bvane 
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the  court  will  not  relieve  the  parties  from  the  consequences :  although 
it  is  extremely  difficult  to  define  with  accuracy,  what  will  be  a  mis- 
take of  law,  and  what  one  of  fact,  so  as  to  reconcile  those  cases  with 
the  other  decisions  (if).  Where  the  object  of  a  mutual  conveyance 
under  such  circumstances  is  to  arrange  family  quarrels,  the  court  wiU 
do  its  utmost  to  support  it,  and  will  be  very  reluctant  to  disturb  the 
arrangement  solely  on  the  ground  of  mere  ignorance  or  mistake  (e). 

Where  a  person  is  in  the  situation  of  a  bon&  fide  purchaser  without 
notice,  and  has  given  the  full  value  for  the  estate,  it  is  clear,  that 
ignorance  or  mistake  of  their  rights  on  the  part  of  the  vendors,  will 
not  be  suffered  to  turn  to  the  prejudice  of  the  purchaseri  so  as  to  con- 
vert him  into  a  trustee  (/)• 

It  is  almost  unnecessary  to  state,  that  in  all  these  cases  the  frau- 
dulent transaction  will  be  binding  on  the  guilty  party  himself ;  for  no 
person  is  allowed  to  take  advantage  of  his  own  fraud. 

And  a  court  of  equity  in  decreeing  relief  in  these  cases  always  puts 
the  party  relieved  upon  the  terms  of  returning  any  consideration  or 
other  benefit,  which  he  may  have  derived  from  the  fraudulent  transac- 
tion ;  and  this  rule  proceeds  upon  the  most  obvious  principle  of  equity. 
Upon  this  ground  therefore,  where  a  party,  who  seeks  to  set  aside  a 
transaction  on  the  ground  of  fraud,  has  so  dealt  with  the  property,  as 
•to  render  it  impossible  to  replace  the  other  party  in  the  same  condi- 
tion, that  he  was  in  previously,  the  suit  will  be  dismissed  (A). 

Upon  the  same  principle  of  constructive  fraud,  a  court  of  equity  will 
interpose  in  cases,  where  a  conveyance  is  so  framed  by  mistake  as  to 
include  property,  to  which  it  was  not  intended  to  apply.  The  court  in 
such  cases  considers  it  unconscionable  and  fraudulent  for  the  purchaser 
to  take  advantage  of  the  mistake,  and  will  not  suffer  him  to  assert  a 
claim  to  the  possession  of  that,  which  he  never  bought,  and  which  he 
never  was  intended  to  take  (t). 

It  is  to  be  observed,  that  the  Court  of  Chancery  has  no  jurisdiction 
to  entertain  a  question  of  fraud  in  obtaining  a  will,  which,  where  it 
relates  to  real  estate,  belongs  to  the  consideration  of  a  court  of  law  (A) ; 
and  if  to  personal  estate,  is  exclusively  decided  upon  in  the  spiritual 
court  (/).     But  in  some  cases  they  appear  to  have  interfered,  so  far  as 


(<l)  PulUn  V.  lUad^,  2  Atk.  587,  591 1 
Ingkam  t.  Cmd,  1  Bro.  C.  C.  92 ;  Mildmap 
▼.  Himger/ord,  2  Vem.  243. 

(«)  SioekUy  y.  Sioekley,  1  Y.  &  B.  23 ; 
Gordon  v.  Gordon,  3  Sw.  400;  Neale  ▼. 
Neale,  I  Keen,  672. 

(/)  Molden  y.  MennUl,  2  Atk.  8. 

(A)  AngltBty  y.  AmnmUf,  1  Bro.  P.  C.  289 ; 
lee  King  y.  HamUt,  2  M.  8c  K.  481. 

(i)  Ranaden  v.Hylton,  2  Yes.  304 ;  Bmh- 
mont  y.  Bramley,  T.  &  R.  52 ;  MarquU  qf 
Bxeier  y.  Marekione$»  ^f  Bjftier,  3  M.  &  Cr. 
321 ;  Idndo  y.  Undo,  I  Beay.  496  ;  see  Un- 


dtrkm  y.  Norwood,  10  Yea.  225. 

(k)  Jamei  y.  Orea»ei,  2  P.  Wmt.  270; 
Webb  y.  Cknterden,  2  Atk.  424 ;  Batee  y. 
Gruvet,  2  Yes.  jun.  287  ;  Pembertom  y.  Pcm- 
berton,  13  Yes.  297  ;  but  see  Qo$9  y.  Treeg, 
1  P.  Wms.  288 ;  B.C.  2  Yem.  700. 

(/}  Plume  y.  Beole,  1  P.  Wms.  388 ;  JTer- 
riek  y.  Bameby,  7  Bro.  P.  C.  449 ;  Areker 
y.  Moeee,  2  Yem.  8 ;  e»  paHe  F^ron,  5  Yes. 
647;  Allen  y.  WPherwmh  1  PbiU.  133; 
1  Mad.  Ch.&  Pr.  344;  Mifvtf  y.  ArM|9 
Sim.  539. 
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to  declare  the  party,  practising  the  fraud,  a  trustee  for  the  party  pre-      Part  I. 

judicedbyit(m)»  CnxJ^iriL 

We  shall  see  presently,  that  parol  evidence  is  undoubtedly  admissible       Sbct.  i. 
for  the  purpose  of  avoiding  a  written  instrument  on  the  ground  of  Parol  eyidenoT 
fraud :  In  the  case  of  Marquis  of  Townshend  v.  Stangraom  it  was  at-  ■dnuMible  in 
tempted  to  establish  a  distinction  in  this  respect  between  cases  of  frauds  to  proTe  the 
and  of  ndstake  or  gurprite;  and  the  admission  of  parol  declarations  ^"^* 
in  support  of  the  plaintiff's  case  was  objected  to  on  the  part  of  the 
defendant ;  but  Lord  Eldon  after  reviewing  all  the  authorities,  as  well 
as  the  general  principles  of  the  court  in  dealing  with  such  cases,  dis- 
allowed the  objection,  and  admitted  the  evidence  (n). 

Where  a  person  by  means  of  his  promises,  or  otherwise  by  his  Persons  fran- 
general  conduct,  prevents  the  execution  of  a  deed  or  will  in  favour  of  a  ven^g^tST" 
third  party,  with  a  view  to  his  own  benefit ;  that  is  clearly  within  the  execution  of 
first  head  of  frauds,  as  distinguished  by  Lord  Hardwicke  :  viz.^  that  ^betrustees. 
arising  from  facts  or  circumstances  of  imposition  :  and  the  person  so 
acting  will  be  decreed  to  be  a  trustee  for  the  injured  party,  to  the 
extent  of  the  interest,  of  which  he  has  been  thus  defrauded. 

Therefore  where  a  husband  of  the  tenant  in  tail  in  remainder  by 
force  and  management  prevented  the  tenant  in  tail  in  e$&e^  who  was  on 
his  death-bed,  from  suffering  a  recovery,  for  the  purpose  of  providing 
for  other  parties  out  of  the  estate  by  his  will :  it  was  held  by  Lord 
Thurlow,  that  the  estate  was  to  be  considered  exactly,  as  if  the 
recovery  had  been  suffered,  even  as  against  the  tenant  in  tail,  in  whom 
the  l^al  estate  was  vested,  and  who  was  not  a  party  to  the  fraud  (o). 

And  so  where  the  issue  in  tail  promised  his  father  the  tenant  in  tail 
to  provide  for  his  younger  children  out  of  the  estate,  and  thus  prevented 

(m)  Herbert  ▼.  Lownetf  1  Ch.  Rep.  13 ;  Podmore  ▼.  Gwminf^,  7  Sim.  744 ;  KenneU 

Tkyw  ▼.  Tkyim^  1  Vern.  296 ;  Deveniih  v.  t.  Abbott,  4  Yes.  802. 

BayneMy  Prec  Ch.  3 ;  Bametley  y.  Powell,  (n)  Marqyu  qf  Toumihend  v.  Stangroom, 

I  Ves.  287, 119 ;  1  FonbL  Eq.  B.  1,  Ch.  2,  6  Yes.  328 ;  see  Mortimer  v.  SAortatl,  2  Dr. 

»•  3,  n.  (it) ;  Marriott  ▼.  Marriott,  1  Sir.  666 ;  &  W.  363. 

Sigrme  ▼.  Kirwan,  1  Beatty,  157  ;  Buckley  (o)  Luttrell  v.  O/mtnt,  cited  11  Yes.  638 ; 

▼.  We^ord,  2  CL  &  Fin.  102 ;  8  Bligh,  1]  1 ;  &  14  Yes.  290. 

*  The  existence  of  this  jurisdiction  in  equity  has  undergone  much  consi- 
deration  in  the  recent  case  of  Allen  v.  Macpheraon  ;  where  a  testator,  havine 
given  some  considerable  legacies  and  benefits  to  the  plaintiff  by  his  will,  and 
made  the  defendant  residuary  legatee,  by  a  subsequent  codicu  revoked  the 
gifts  to  the  plaintiff,  who  thereupon  filed  his  bill,  alleging,  that  the  testator 
vas  induced  to  make  this  revocation  by  the  fraudulent  representations  of  the 
defendant,  and  seeking  to  have  him  declared  a  trustee  for  him  to  extent  of  the 
legacies  so  revoked/The  will  and  codicils  had  been  admitted  to  probate.  The 
ddfendant  put  in  a  general  demurrer  to  this  bill  for  want  of  equity,  which  was 
OTerroled  upon  argument  by  Lord  Langdale,  M.  R.,  thereby  affirming  the 
nistence  of  this  jurisdiction  in  the  court.  But  this  decision  was  reversed  on 
appeal  by  Lord  Lyndhurst,  C,  who  aUowed  the  demurrer.  The  plaintiff 
then  appealed  to  the  House  of  Lords  against  this  last  decision,  and  that 
appeal  b  still  pending.     AUen  v.  Macpherson,  5  Beav.  469  ;  1  Phill.  133. 
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his  father  from  suffering  a  recovery  for  that  purpose ;  equity  will  compel 
the  performance  of  the  promise  (p). 

And  in  another  case  where  the  wife  of  a  copyholder  prevented  her 
husband  from  vesting  the  copyhold  in  his  son  after  his  death,  by 
promising  herself  to  make  it  over  to  him,  if  he  appointed  her  his  suc- 
cessor instead  of  the  son,  she  was  decreed  to  be  a  trustee  for  the  son, 
notwithstanding  the  Statute  of  Frauds,  on  the  ground  of  the  fraud  (9). 

And  in  like  manner  if  an  heir  or  devisee  prevent  a  testator  from 
charging  his  estate  with  annuities  or  legacies,  by  promising  themselves 
to  make  the  payments,  they  will  be  trustees  for  the  annuitants  or 
legatees  notwithstanding  the  statute  (r).  And  the  same  principle  will 
be  applied  where  an  executor  or  residuary  legatee  prevents  a  gift  of  a 
legacy  by  promising  himself  to  pay  it  (s). 

Upon  the  same  principle  it  is  settled,  that  where  an  instrument  is 
destroyed  or  suppressed  by  the  defendant,  relief  may  be  obtained  in 
equity  (0- 

As  if  a  will,  by  which  a  legacy  is  g^ven,  be  destroyed  or  con- 
cealed by  the  executor ;  the  legatee  may  obtain  a  decree  for  payment 
against  him  («)• 

And  so  where  a  deed  or  will  is  suppressed  by  the  heir,  the  party 
claiming  under  the  instrument  has  been  decreed  to  enjoy  the  property, 
and  the  guilty  party  to  convey  (x). 

It  was  laid  down  as  a  principle  by  Lord  Hardwicke  in  one  case,  that 
where  a  deed  is  destroyed,  and  the  contents  of  the  deed  are  proved, 
the  party  shall  have  the  benefit  of  iHy) :  and  this  proof  seems  to  have 
been  given  in  the  majority  of  the  cases  {z). 

However  in  one  case,  where  there  was  no  evidence  of  a  deed,  which 
a  party  confessed  to  have  burned,  he  was  ordered  to  be  committed, 
until  he  admitted  the  deed,  as  stated  in  the  bill  (a). 

And  in  another  case,  where  there  was  no  exact  evidence  of  a  will, 
that  had  been  suppressed,  the  devisee  was  decreed  to  enter  and  enjoy 
until  the  defendant  produced  the  will,  and  until  further  order  (ft). 

The  recent  case  of  Spencer  v.  Smith  (c)  was  a  suit  by  devisees 


(l»)  Per  (htr.  in  Devenith  v.  Bainet,  Prec. 
Ch.  5. 

(q)  DevmM  ▼.  Bam$»t  Prec  Ch.  4. 

(r)  Ckambefi^im  ▼•  ChamberUxme,  2 
Freem.  34 ;  Oldham  ▼.  lAehfiM,  2  Vem.  506 ; 
Mtttaer  y.  OilUtpie,  11  Ves.  638 ;  Hugue^ 
nin  y.  Bately,  14  Ves.  290  ;  and  see  OriJflH 
y.  Natmom,  4  Ves.  344. 

(«)  TAimii  y.  npii,!  Vem.  296 ;  Reaek 
y.  Kenrngmte,  AmbL  67 1  Bmrow  y.  Oreen^ 
hough,  3  Ves.  152 ;  Chamberlam  y.  Affor, 
2  V.  &  B.  250 1  Podmare  y.  Owmmg,  7  Sim. 
644. 

(0  Brnin y.  ^<Mrir,Toth.  66,and  1  Dick.  4 : 
1  Midd.  Ch.  Pr.  424. 


(«)  TVcikr  y.PA^Rpt,  3  Atk.  360  ;J7dyii« 
y.  Bayne,  1  Didi.  18. 

(«)  Bpttm  y.  ^#o»,  2  Vem.  280,  and  Prec 
Ch.  116 ;  Daltom  y.  Coattwvrth,  1  P.  Wms. 
731 ;  Woodroffe  ▼.  £«r<ofip  stated  1  P.  Wms. 
734. 

(y)  Saltern  y.  Uelkuieh,  Ambl.  249. 

(jr)  Cowper  y.  Cowper,  2  P.  Wms.  748 1 
Oarieeidey.  JUdel^e,  1  Ch.  Ca.  292 ;  fftmt 
V.  Mathewi,  1  Vem.  408 ;  Wwrdottr  y.  Be- 
reqford,  id.  452. 

(a)  SaneoH  y.  Rmmaey,  2  Vem.  561,  cited 
1  P.  Wms.  733. 

(b)  Bampdem  y.  Bampdem,  dted  1  P.Wbis. 
733  i  S.C.3  Bro.  P.  C.  550. 
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agunst  the  heir  at  law  to  obtain  possession  ef  the  estate  on  the      Part  I. 
ground  of  the  suppression  of  the  will  by  the  heir;  it  was  held  by  Sir  K.    nJl^'  ^\i 
Brace,  y.  C,  that  proof  of  the  existence  of  the  will  was  sufficient  to       Sbct.  i. 
entitle  the  phuntiBb  to  an  enquiry,  and  an  issue  devisavit  vel  won, 
although  no  case  of  suppression  was  proved  against  the  defendant  (c). 

The  court  in  all  these  cases  acts  upon  the  principle,  that  the  instru- 
ments, which  would  have  been  executed,  or  would  have  existed,  but  for 
the  fraud,  are  to  be  treated  as  if  actually  executed  and  existing  (<£)• 

With  respect  to  the  second  head  of  fraud  as  distinguished  by  Lord  2nd.  Fraud 
Hardwicke,  oisr.,  that  apparent  from  the  intrinsic  value  and  subject  of  fhe  bmain  ^ 
the  haigain  itself: — It  is  to  be  observed,  that  mere  inadequacy  of  con*  itself. 
sideration  of  itself ,  and  unaccompanied  by  other  circumstances  raising  inadequacy  of 
a  presumption  of  fraud,  wiU  not  in  general  induce  the  court  to  relieve  ^"^(rtont. 
from  the  consequences  (^  an  executed  conveyance  (e),  self  create  an 

If  a  person,  said  Lord  Hardwicke,  will  enter  into  a  hard  and  uncon-  ^4^^* 
scionable  bargain  with  his  eyes  opeui  equity  will  not  relieve  him  upon 
that  footing  only  (/). 

Where  however  the  inadequacy  of  consideration  is  so  gross  and  Unless  it  be 
manifest,  that,  as  Lord  Thurlow  has  observed,  ^^it  is  impossible  to  ^^^^ 
state  it  to  a  man  of  common  sense,  without  producing  an  exclama- 
tion at  the  inequality  of  it "  (;) ;  the  court  will  infer  from  that  fact 
ahme^  that  there  must  have  been  such  imposition  or  oppression  in  the 
transaction,  or  such  want  of  common  understanding  in  the  party, 
as  to  amount  to  a  case  of  fraud,  from  which  it  will  not  suffer  any 
benefit  or  advantage  to  be  derived  (A).  It  has  been  remarked  by  Lord 
Eldon,  that  ^'  this  principle  is  loose  enough  ;  but  it  is  one,  by  which 
judges  in  equity  have  felt  themselves  bound,  and  to  act  upon  occasionally 
for  the  safety  of  mankind  ^  (t)* 

But  where  there  are  other  fraudulent  circumstances,  connected  with  Or  joined  with 
a  transaction,  in  addition  to  that  of  inadequacy  of  price,  as  where  the  ^^nt^^^^l^!^' 
parties  stand  in  a  fiduciary  relation  to  one  another  (k)  or  the  vendor  stances. 
ia  in  distress  or  ignorance  (/)  ;  or  is  not  competent  to  protect  his  own 
interests  (m);    the  insufficiency  of  the  consideration  will  materially 
assist  the  court  to  the  conclusion,  that  such  a  case  of  fraud  is  esta- 
blished, as  to  demand  redress. 


(«)  Spmeer  t.  Smiih,  1  N.  C.  C.  75. 

(4)  MiidUtim^.  Middleion,  1  J.  &W.  99 ; 
Stttem  ▼.  Meikuitkf  Ambl.  249. 

(()  Wood  ▼.  Abfiy,  3  Mad*  423 ;  Flower 
T.  Skemard,  Ambl.  18 ;  Stephetu  ▼.  Bate- 
"«,  I  Bro.  C.  C.  22  ;  Griffltk  v.  Sfiratley, 
2  Rro.  C.  C.  179,  n. ;  Moth  v.  Aittood,  5 
^es.  845  $  WJHte  t.  Daman,  7  Ves.  35  ;  £.010 
▼•  Borekard,  8  Ves.  133 ;  CoUm  ▼.  TVteo- 
tkUk,  9  Ves,  246. 

(/)  In  WUiu  ▼.  Jemegan,  2  Atk.  251. 

{9)  In  Owymte  ▼.  Heaton,  1  Bro.  C.  C.  8. 

(A)  Heatkeote  t.  Paignon,  2  Bro.  C.  C. 
n&:  VndtrkUl  ▼.  Norwood,  10  Yes.  219 ; 


Ware  ▼.  Norwood,  14  Ves.  28  ;  Stilweii  ▼. 
Wilkim,  Jac.  282. 

(0  In  Gibson  v.  JeyeM,  6  Ves.  273. 

\k)  Neme  v.  Meern,  1  Vem.  465 ;  Oihton 
T.  Jtyu,  6  Ves.  266. 

(/)  Neme  v.  Meeree^  ubi  eup,;  Pickett  v. 
Loggan,  14  Ves.  215 ;  Murray  v.  Palmer,  2 
Sch.  &  Lef.  474 ;  Owffwn  v.  Neaton,  1  Bro. 
C.  C.  1 ;  Wood  ▼.  Abrey,  3  Madd.  417. 

(m)  Clarkion  t.  Hamway,  2  P.  Wms.  203 ; 
Garteide  v.  hherwood,  1  Bro.  C.  C.  558 ; 
Now  T.  Weldon,  2  Ves.  517 ;  Addie  y.  Camp' 
belt,  4  Beav.  401. 
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Part  I. 

Div.  11. 

C0APTBK   II. 
SSCT.  1. 

Purchase  from 
an  heir  of  hif 
expectancy. 


Purchases  of 
reversions 
generally. 
Qtueref 


'  Those  cases  also,  where  the  subject  of  the  bargiun  is  a  reversion  or 
expectancy,  seem  to  come  directly  under  the  head,  which  we  are  now 
considering. 

The  sale  by  an  heir  of  his  reversionary  or  expectant  interest  is 
looked  upon  with  peculiar  jealousy  and  suspicion  by  the  courts  of 
equity.  They  discountenance  such  transactions,  as  opening  a  door  to 
taking  an  undue  advantage  of  the  heir^s  necessitous  circumstances, 
and  also  tending  to  weaken  the  due  authority  of  a  parent  (n).  Such  a 
sale  therefore  cannot  be  supported  by  the  purchaser  against  the  heir, 
unless  it  be  perfectly  fair  in  every  respect,  and  untainted  with  actual 
or  constructive  fraud,  and  particularly,  unless  the  consideration  be 
adequate  (o).  And  it  rests  upon  the  purchaser  to  prove  the  adequacy 
of  the  price,  and  the  fairness  of  the  transaction,  and  not  upon  the  heir 
to  show  its  unreasonableness  or  insufficiency  (j^).  And  it  seems,  that 
the  heir's  having  reached  a  mature  age  is  immaterial  in  this  respect  (9). 

These  rules  however  will  not  be  applied  with  the  same  stringency  to 
sales  by  auction,  which  carry  in  themselves  primd  facie  proof  of  suffi- 
ciency and  fairness  (r),  or  to  cases,  where  the  sale  is  eflected  with  the 
sanction  or  knowledge  of  the  parent  of  the  heir,  or  the  person  standing 
in  loco  parentis  to  him  (s)  ;  or  if  the  transaction  has  been  subse- 
quently recognized,  or  acted  upon  by  the  heir  (0* 

The  authorities  appear  to  warrant  the  application  of  the  foregoing 
observations  to  sales  by  those  reversioners  only,  who  combine  the 
character  of  Aeir*.  Although  an  anxious  protection  is  also  extended 
by  equity  to  persons  selling  reversionary  interests,  who  are  not  heirs ; 
and  several  cases  are  to  be  found,  in  which  relief  has  been  afforded  to 
such  persons*  On  the  examination  of  those  cases  however  it  will  be 
found,  either  that  advantage  had  been  taken  of  the  vendor's  necessities 
to  effect  a  favourable  bargain,  or  that  there  existed  some  other  equity 
in  favour  of  the  vendor  in  addition  to  the  mere  inadequacy  of  price  (tc). 


(n)  Cole  y.  Gibbotu,  3  P.  Wms.  290 ;  Bar- 
nadUton  y,  lAngood,  2  Atk.  133 ;  Gwymne  v. 
Heaton,  1  Bro.  C.  C.  10 ;  Walmetlp  v.  Booth, 
2  Atk.  28. 

(0)  Knoii  V.  Hilt,  1  Vem.  167  ;  Chwiter^ 
field  ▼.  JanaeeH,  2  Ves.  125 ;  Peacock  v.  Etfmu, 
16  Ves.  512 ;  Bart  of  Portmore  v.  Taylor, 
A  Sim.  182 ;  King  ▼.  Hamlet,  ib.  223;  and 
8.  C.  2  M.  ft  K.  456  ;  Newton  ▼.  Hunt,  5 
Sim.  54 ;  Bawtree  v.  Wateon,  3  M.  &  K.  339. 

(p)  Ootpland  v.  De  Faria,  17  Ves.  24  ; 
Daxne  v.  Duke  qf  Marlborough,  2  Sw.  141 ; 
Shelly  T.  Naah,  3  Mad.  236 ;  Colee  ▼.  7V«. 
eothiek,  9  Ves.  246 ;  Etarl  of  Portmwre  v. 
Taylor,  4  Sim.  209. 


{q)  Evarn  t.  Cheahire,  Belt's  Sapp.  305, 
6 ;  Addie  v.  Campbell,  4  Beav.  401 ;  Damt  t. 
Duke  qf  Marlborough,  2  Wils.  146. 

(r)  Shelly  ▼.  Nash,  3  Mad.  232  ;  bnt  see 
Fox  v.  Wright,  6  Mad.  111. 

(e)  King  v.  Hamlet,  2  M.  &  K.  456. 

(/)  Chetterfield  v.  Janeeen,  2  Yes.  125 ; 
King  y.  Hamlet,  2  M.  &  K.  480. 

(u)  Wieeman  v.  Beake,  2  Vera.  121 ;  Cole 
V.  Gibbom,  3  P.  Wms.  290 ;  1  Sngd.  Y.  &  P. 
165  ;  Bamadieton  ▼.  lAngood,  2  Atk.  133 ; 
Bowee  ▼.  Heape,  3  V.  &  B.  117  \  Dome  ▼. 
Duke  of  Marlborough,  2  Sw.  140,  n. ;  Addie 
▼.  Campbell,  4  Bear.  401. 


*  It  was  laid  down  by  Sir  Thomas  Clarke,  M.  R.,  with  regard  to  a  sale  by 
a  sailor  of  his  share  of  prize-money  at  great  under  value,  that  it  was  reason- 
able to  regard  the  vendor  at  least  in  as  favourable  a  light  as  a  young  heir. 
How  ▼.  JFeldon,  2  Ves.  517. 
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On  the  other  hand  the  court  has  repeatedly  refused  to  interpose  for      Part  I. 
the  relief  of  a  reversioner,  not  being  an  Arir,  from  the  sale  of  his  rever-    ch^wtsr  il 
sion,  merely  on  the  ground  of  the  insufficiency  of  the  consideration  (x).       Sect.  i. 

We  now  come  to  the  third  species  of  fraud  as  defined  by  Lord 
Hardwicke ;  viz.^  that  which  is  presumed  from  the  circumstances  and  3rd.  Fraud 
condition  of  the  parties  contracting.     And  this,  added  that  learned  the  dfcmn^ 
judge,  goes  farther  than  the  rule  of  law,  which  is,  that  fraud  must  be  ^F"  ®^  *^* 
proTed  not  presumed  (y). 

The  deeds  and  other  engagements  of  persons,  who  are  non  compotes  Transactions 
nentisj  are  in  general  absolutely  void  at  law,  as  well  as  in  equity.     It  ^^  ^"^/ ', 
seems  however,  that  if  a  person  under  such  incapacity  be  suffered  to  mentis, 
hvf  a  fine,  it  will  be  good  at  law :   but  in  such  a  case  there  is  no 
doubt,  but  that  equity  would  relieve,  by  declaring  the  party  taking 
under  such  an  assurance  to  be  a  trustee,  and  decreeing  a  recon- 
veyance (z). 

It  has  been  held  that  mere  weakness  of  mind  alone,  not  amounting  or  of  weak 
to  idiotcy  or  insanity,  and  unaccompanied  with  fraud,  is  not  a  sufficient  ^i^^^cct* 
ground  to  invalidate  an  instrument.      For,  as  was  observed  by  Sir 
Joseph  Jekyl,  ^^  the  court  will  not  measure  the  size  of  people^s  under- 
standings or  capacities ;   there  being  no  such  thing  as  an  equitable 
capacity  and  a  legal  incapacity  "  (a). 

This  as  an  abstract  and  general  proposition  is  undoubtedly  true ;  Weakness  of 
but  it  is  also  equally  certain,  that  imbecility,  or  weakness  of  under-  {^^*?^* '  ™*' 
standings  must  constitute  an  higredient,  and  a  most  material  ingredient,  dient  whence 
in  examining  whether  an  instrument  be  invalid  by  reason  of  fraud  or  ^^"^"^ 
imposition  or  undue  influence.     Therefore  where  the  party  executing 
an  instrument  is  a  weak  man,  and  liable  to  be  imposed  upon,  the  court 
w31  look  upon  the  circumstances  and  nature  of  the  transaction  with  a 
very  jealous  eye,  and  will  very  strictly  examine  the  conduct  and  beha- 
viour of  the  persons,  in  whose  favour  it  is  made.     If  it  see  that  any 
arts,  or  stratagems,  or  any  undue  means,  have  been  used  by  them  to 
procure  such  a  gift ;  if  it  see  the  least  speck  of  imposition  at  the 
bottom ;  or  that  the  donor  is  in  such  a  situation  with  respect  to  the 
donee,  as  may  naturally  give  an  undue  influence  over  him  ;  if  there  be 
the  least  scintilla  of  fraud  in  such  a  case,  the  court  will  and  ought  to 
interfere  (b). 


(jr)  meMU  T.  6d«/<f.  2  Yes.  422  ;  Hen- 
'<3fT.i4i'e,2Bro.  C.C.  17;  fir.  C.  2Sw.l41, 
^' ;  Oriffilh  V.  Sprafley,  2  Bro.  C.  C.  1 79,  n. ; 
S'  C.  1  Cox,  383 ;  Moth  v.  Aiwood,  5  Yes. 
^45;  Montesquieu  ▼.  Sandys,  18  Yes.  302 ; 
«»2Swsn«t.  139,  n. 

(y)  Chesterfield  v.  Janssen,  2  Yes.  155. 

(s)  Rushlop  ▼.  Mansfield,  Toth.  Trans.  42 ; 
^entfifttCs  esse,  12  Co.  123;  Addison  v. 
VstcsU,  2  Yem.  678 ;  and  stated  3  Atk.  3 10 ; 


1  Fonbl.  Eq.  B.  1,  Ch.  2,  s.  2,  n.  (Jk), 

(fl)  Osmond  ▼.  FHtiroy,  3  P.  Wms.  130; 
vide  et  Willu  ▼.  Jemegan,  2  Atk.  251  ;  1 
Fonbl.  Eq.  B.  1,  Ch.  2,  s.  3,  nn.  (p)  &  (r)  ; 

1  Madd.  Ch.  Pr.  373 ;  1  Story  Eq.  Jur.  195. 
(b)  Bridgman  v.  Green,  Wilm.  61 ;  8,C. 

2  Yes.  627  ;  and  see  Lord  Thnrlow's  remarks 
in  Orijfin  v.  De  Veulle,  3  Wood.  Lect.  App. 
16;  Lord  DonnegaVs  case,  2  Yes.  407  ;  1 
Fonbl.  Bq.  B.  1,  Ch.2,  s.3,  nn.(p)&(r) ;  1 
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Part  I. 

Div.  II. 
CHAPrni  II. 

SXCT.   1. 

Where  joined 
with  other 
fraudulent  cir- 
cumstances the 
court  will  re- 
UeTe« 


What  will  he 
mental  weak- 
ness, sufficient 
to  raise  an 
equity. 


Not  old  age  of 
itself. 


Drunkenness. 
When? 


Therefore  wherever  mental  weakness  exists,  and  there  are  in 
addition  other  circumstances  connected  with  the  transaction^  from 
which  ingredients^  as  was  said  by  Lord  Thnriow,  "  there  may  be 
made  out  and  evidenced  a  collection  of  facts,  that  there  was  fraud 
or  misrepresentation  used*^  (c),  the  court  will  relieve. 

Thus  where  the  provisions  of  a  deed  executed  by  such  a  person  are 
unreasonable  or  extraordinary  (d)  ;  or  the  consideration  is  nugatory  or 
insufficient  (e) ;  or  where  the  instrument  is  stated,  contrary  to  the 
truth,  to  be  made  for  a  pecuniary  consideration  (/)  ;  or  more  strongly 
still,  where  undue  practising,  or  influence  has  been  actually  used  (g) ; 
or  from  the  relations  existing  between  the  parties  will  be  presumed  to 
have  been  used  (A),  to  induce  the  execution  of  the  instrument,  there 
will  be  no  question  about  the  exercise  of  this  jurisdiction. 

The  mental  weakness  in  these  cases  may  arise  either  from  a  natural, 
and  permanent  imbecility,  short  only  of  what  would  support  a  commis- 
sion of  lunacy  (i) ;  or  it  may  be  occasioned  by  some  temporary  illness 
or  debility ;  or  by  the  infirmities  of  extreme  old  age  (A).  There  is  an 
insurmountable  difficulty,  said  Lord  Thurlow,  in  laying  down  abstract 
propositions  on  such  a  subject,  which  depends  upon  such  a  variety  of 
circumstances  (Z).  The  efiect  of  the  mental  weakness  of  a  contracting 
party  upon  the  judgment  of  the  court  will  of  course  depend  upon 
the  extent,  to  which  it  is  supported  by  the  evidence  in  each  particular 
case  (m). 

Old  age  of  itself  is  certainly  no  ground  for  relieving  against  the  exe- 
cution of  an  instrument  (n).  And  even  where  the  old  age  is  extreme, 
and  attended  with  great  infirmity,  yet  if  there  be  the  intervention  of  a 
third  and  disinterested  person,  by  whom  the  transaction  is  explained, 
the  instrument  will  not  be  set  aside  (o). 

Among  the  four  classes  of  persons,  who  are  deemed  in  law  to  be  iio» 
compotes  mentis^  Lord  Coke  has  mentioned  drunkards,  as  rum  compotes 
by  their  own  act  {p).     But,  he  adds,  this  kind  shall  give  no  privilege 


Madd.  Ch.  Pr.  375;  1  Story  Eq.  Jur.  196; 
Gartride  v.  Itherwood,  I  Bro.  C.  C.  560 ; 
BlaeJtfwd  y.  Chritiian,  1  Knapp,  77. 

(e)  In  Griffin  ▼.  Z>e  VeuUe,  3  Wood.  Lect 
App.  16. 

(d)  Fane  ▼.  Duke  qf  DevomMre,  2  Bro. 
P.  C.  77  ;  Bridgman  t.  Green,  2  Yes.  627 ; 
Deni  ▼.  Bennett,  7  Sim.  539 ;  S,  C.  4  M.  & 
Cr.  269. 

(e)  Clarkeon  v.  Hanway,  2  P.  Wms.  203  ; 
BridgnuM  ▼.  Green^  ubi  eupra ;  Garteide  t. 
Jskerwoad,  I  Bro.  C.  C.  558. 

(/)  Gibton  T.  Bueeeil,  2  N.  C.  C.  104. 

(ff)  Portmgton  v.  Bglingtein,  2  Vem.  189 ; 
Garteide  v.  Jekerwood,  1  Bro.  C.  C.  558 ; 
Bridgman  t.  Green,  2  Yes.  627  ;  Bdmunde 
y.  Bird,  1  V.  &  B.  542. 


(A)  Oemond  t.  FUxroy,  3  P.  Wms.  130 ; 
Huguenin  v.  Baeeley,  14  Yes.  273 ;  Griffilht 
▼.  Bobine,  3  Mad.  191 ;  Deni  t.  Bennett,  7 
Sim.  539 ;  and  4  M.  &  Cr.  269. 

(t)  Lord  DonegaVt  case,  2  Yes.  407 ;  see 
Oemond  v.  Fitzroy,  3  P.  Wms.  130;  Por- 
tington  ▼.  Bglington^  2  Yem.  189. 

{k)  GHjfithe  T.  Bobine,  3  Mad.  191; 
Dent  V.  Bennett,  7  Sim.  539. 

(0  In  Att,-  Gen,  ▼.  Pamtker,  3  Bro.  C  C. 
443. 

(m)  See  Hunter  ▼.  Aikine^  3  M.  &  K.  146. 

ffi)  Lewie  ▼.  Pead,  1  Yes.  jun.  19. 

[o)  Pratt  V.  Barker,  1  Sim.  1,  and  4  Rosi. 
507 ;  Hunter  t.  Atkine,  3  M.  &  K.  113. 

(p)  Ck>.  Litt.  447,  a. 
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or  benefit  to  them  or  their  heirs.     However  even  at  law  a  party  may      Part  I. 
plead^um  est  factum  to  a  deed,  which  he  had  been  made  to  execute,    CBAraL  II. 
when  so  drunk,  as  not  to  know  what  he  was  doing  (q),  Sbct.  l. 

Where  an  instrument  has  been  executed  by  a  person  in  a  state  of 
intoxication,  equity  will  not  on  that  account  alone  interfere  to  set  it 
aside,  as  against  the  party  taking  under  it,  for  that  would  be  to  en- 
courage drunkenness  (r),  and  more  especially  relief  will  be  refused, 
where  the  object  of  the  instrument  is,  to  carry  into  execution  a  family 
arrangement,  or  it  is  fair  and  reasonable  in  its  terms  (s). 

But  the  case  is  very  difierent,  where  there  has  been  any  contrivance 
or  management  to  draw  the  party  into  drink,  or  some  unfair  advantage 
taken  of  his  intoxication ;  for  such  conduct  will  amount  to  a  direct 
case  of  fraud,  against  which  the  court  will  relieve,  by  setting  aside  the 

deed(0. 

It  is  laid  down  by  the  .author  of  the  Treatise  of  Equity,  that  equity 
will  relieve  against  a  disposition  of  property,  where  the  party  is  so  ex- 
cessively drunk,  that  he  is  utterly  deprived  of  the  use  of  reason  and 
understanding.  Because  in  such  a  case  there  can  by  no  means  be  a 
serious  or  deliberate  consent ;  and  without  this  no  contract  can  be 
binding  by  the  law  of  nature  (u).  This  doctrine  is  ceitainly  in  accord- 
ance with  the  maxims  of  the  jurists,  and  has  been  recognized  with 
approbation  by  Mr.  Maddock,  and  other  eminent  writers  on  equity 
jurisprudence  (x)« 

It  has  been  decided  on  the  other  hand,  that  equity  will  not  at  any 
rate  interfere  in  favour  of  the  party  who  takes  under  an  instrument 
executed  by  a  drunkard,  to  enforce  its  execution ;  although  no  contri- 
vance be  used  or  advantage  taken  by  him ;  but  the  parties  will  be  left 
to  their  remedies  at  law  (y). 

Upon  the  same  principle  of  fraud,  presumed  from  the  circumstances  Duress,  or  ex- 
of  the  parties,  equity  will  relieve  against  a  convej^ance,  obtained  from  *^™®  terror. 
persons  in  duress,  or  under  terror,  or  apprehension  (z).     For  in  such 
cases  they  have  no  free  will,  but  stand  in  vinculis. 

And  on  this  account  the  court  looks  with  great  jealousy  upon  all 
transactions,  entered  into  by  a  person  in  a  state  of  imprisonment ; 
and  if  they  are  accompanied  by  any  circumstances  of  imposition  or 
oppression,  it  vrill  not  suffer  them  to  take  effect  (a). 

(q)  Cole  y.  Robbint,  BuU.  N.  P.  172.  (x)  Puflfendorf,  Law  of  Nat.  B.  1.  Ch.  4, 

(r)  Jokmon  v.  Meddiieott,  3  P.  Wms.  s.  8;  Pothier,  Trait.  Obligat.  n.  49;  1  Mad. 

131,  n.  5  tee  Cory  t.  Cory,  1  Ves.  19 ;  Cooke  Ch.  Pr.  398 ;  1  Stor.  Eq.  Jur.  194. 

▼.  CZcywor/A.  18  Yes.  12  ;  Nagle  y .  Bailor,  (y)  Cragg  v.   Holmes   18   Ves.    14,  n.; 

2  Dr.  &  W.  60.  Shiert  v.  Higgont,  cited  1  Madd.  Ch.  Pr. 

(•)  Cory  ▼.  Cory,  1  Ves.  19;   Cooke  t.  399;  Nagley.  Baylor^  2  Dr.  &  W.  64. 

CUtywortk,  18  Ves.  12.  (r)  Anon.  3  P.  Vfms,  294,  n.  e. ;  Att.^ 

(Jt)  Jokneon  ▼.  Meddiieoii,  nhi  mpra ;  Gen.  v.  Sothen,  2  Vem.  497 ;  Crow  •▼.  Bal- 

Cmry  ▼.  Cory^  id, ;  Cooke  ▼.  daytoorth,  id, ;  lard,  1  Ves.  Jun.  220. 

Say  ▼.  Barwiek,  1  V.  &  B.  195 ;    1  Fonbl.  (a)  NiehoUt  y.  NicholU,   1   Atk.  409 ; 

Eq.  B.  1,  Ch.  2,  s.  3,  p.  67.  Ifinton  y.  Hinton,  2  Ves.  634. 

(«)  1  Poiibl.  Treat.  E(|.  67, 

K 


180 


TBUSTEB8   BT  00N8TRUCT1VB  TBU8T. 


SiCT.    1. 


Undue  advan- 
tage, taken  of 
necessity,  or 
distress  of 
parties. 


Part  I.         And  80  where  advantage  is  taken  of  a  person's  extreme  necessity,  or 
CBAimtn  11.    distress,  to  obtain  an  advantageous  bargain,  the  court,  acting  upgn  the 
same  principle,  will  give  redress  (6). 

However  it  has  been  remarked  by  Sir  John  Leach,  V.  C,  that 

there  was  no  head  of  equity  more  difficult  of  application,  than  the 

avoidance  of  a  contract  on  the  ground  of  advantage  taken  of  distress; 

and  that  there  could  be  no  title  to  such  relief,  unless  the  advantage  or 

disadvantage  of  the  contract  was  within  the  view  of  the  parties  at  the 

time  (c). 

Case  stronger         In  all  these  cases  the  title  to  equitable  relief  will  of  course  be  much 

severaTof  Th^  stronger,  where  several  fraudulent  ingredients,  such  as  the  imbecility, 

circumstances     or  distress  of  the  parties,  or  inadequacy  of  price,  &c.,  are  to  be  met 

with  together  in  the  same  transaction.  It  is  from  the  collection 
of  such  facts,  as  was  remarked  by  Lord  Thurlow,  that  it  is  to  be 
made  out,  and  evidenced,  that  fraud  or  misrepresentation  was 
used(cO. 

Wherever  from  the  peculiar  relations  or  connection,  existing  between 
the  parties,  considerable  authority  or  influence  necessarily  exists  on  the 
one  side,  and  a  corresponding  reliance  and  confidence  is  placed  on  the 
other ;  a  party  will  not  be  suffered  to  abuse  this  authority  or  influence 
by  extracting  from  it  any  advantage  to  himself.  But  the  court  will 
look  into  transactions  between  persons  in  these  relative  situations  with 
extreme  jealousy,  and  if  it  find  the  slightest  trace  of  undue  influence 
used,  or  unfair  advantage  taken,  will  interpose,  and  give  redress  (e). 
Indeed  in  some  of  these  cases,  as  for  instance  in  dealings  between 
guardian  and  ward,  trustee  and  ceUui  que  trusty  or  attorney  and 
client,  the  transaction  is  in  itself  considered  so  suspicions,  owing  to  the 
near  connection  between  the  parties,  as  to  throw  the  proof  upon  the 
person,  who  seeks  to  support  it,  to  show,*  that  he  has  taken  no  advan- 
tage of  his  influence,  or  knowledge,  but  has  put  the  other  party 
on  his  guard,  bringing  everything  to  his  knowledge,  which  he  himself 

Upon  this  principle  in  transactions  between  a  parent  and  child: 
every  contract  or  conveyance,  whereby  benefits  are  secured  to  parents 
by  their  children,  must  be  perfectly  fair  and  reasonable  in  all  its  tenns 
and  circumstances,  or  otherwise  it  will  be  liable  to  be  set  aside  (g). 

However  before  this  will  be  done,  it  will  be  necessary  to  prove  the 


Abuse  of  in- 
fluence, or  con- 
fidence exist- 
ing between 
parties,  nearly 
connected. 


In  transactions 
between  parent 
and  child. 


{b)  Hawu  ▼.  Wyatt,  3  Bro.  C.  C.  156 ; 
PieMi  ▼.  Loffffmi,  U  Ves.  215 ;  flTood  t. 
^^cy.  8  Mad.  417. 

(e)  Ranubotiom  t.  Parker,  6  Mad.  6. 

(d)  In  GHjfin  v.  De  VtuOe,  3  Wood.  Lect. 
Ajm.  lo. 

(t)  FUmur  ▼.  Gott,  7  Bro.  P.  C.  C.  70; 
GMrMde  ▼.  Meneood,  1  Bro.  C.  C.  560 ; 
HuHttr  T.  Atkitu,  3  M.  &  K.  135 ;   1  Mad. 


Cb.  Pr.  172,  406 ;  1  Story  Eq.  Jw.  249. 

(/)  Gibton  ▼.  Jeyei,  6  Ves.  276 ;  Htmier 
▼.  AtJHnt,  3  M.  &  K.  135. 

(g)  Blumdm  t.  Barker,  1  P.  Wms.  639; 
Herom  ▼.  Henm,  2  Atk.  161  s  Fbinf  ▼• 
Peachy,  ib.  258 ;  Carpeaier  ▼.  Heriei,  1  Ed. 
328;  Coekmgw.Praii,  1  Ves.  401 ;  1  Mad. 
Ch.  Pr.  406 ;  1  Story,  Bq.  Jar.  249 ;  WaU 
laee  t.  WaUace,  2  Dr.  &  W.  452, 470. 
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Div.  II. 

Chaptbr  II. 

Skct.  1. 


exercise  of  undue  influence,  or  to  establish  some  other  case  of  actual  or 
eonstructive  fraud  against  the  parent  (A). 

For  it  has  been  repeatedly  decided  that  a  transaction  of  this  nature 
between  a  parent  and  child  will  be  supported  as  a  family  arrangement, 
notwithstanding  the  relationship  between  the  parties,  if  it  be  in  other 
respects  reasonable  and  proper  (i),  and  more  especially  if  it  be  such  as 
will  conduce  to  the  benefit  of  the  child  (k).  And  it  is  not  necessary 
that  the  parent  and  child,  in  dealing  with  a  third  person,  should  act  by 
Beparate  solicitors  (/). 

And  even  if  there  do  exist  circumstances  connected  with  the  trans- 
action, which  might  induce  the  court  to  relieve  against  it ;  the  com- 
plaint roust  be  made  at  the  time,  and  not  after  the  father's  death,  or 
when  by  the  act  of  the  son,  as  his  marriage,  other  persons  have 
acquired  an  interest  in  supporting  the  validity  of  the  transaction  in 
question  (m). 

In  the  case  of  gifts  or  conveyances  to  a  guardian  by  his  ward  Or  between 
on  coining  of  age,  the  ground  for  equitable  relief  is  far  stronger.  The  SJ^."°  '° 
court,  acting  in  such  cases  on  the  broad  principle  of  public  utility,  will 
interpose  and  relieve  against  such  transactions,  although  in  the  par- 
ticular instance,  there  may  not  be  any  actual  unfairness  or  imposi- 
tion (n).  If  any  improper  advantage  be  taken,  that  will  of  course 
constitute  a  yet  stronger  case  for  relief  (o). 

And  where  a  gift,  purporting  to  be  bounty  for  the  performance  of 
antecedent  duties  is  made  but  recently  after  the  ward  has  attained  his 
full  age,  ^^  where  the  connection  is  not  dissolved,  the  account  not  set- 
tled, everything  remaining  pressing  upon  the  mind  of  the  party  under 
the  care  of  the  guardian,"  it  has  been  observed  by  Lord  Eldon,  that 
it  is  almost  impossible,  that  the  transaction  shall  stand  (p). 

In  one  case  indeed  a  voluntary  conveyance  by  one  lately  come  of 
age  to  an  i^nt,  who  had  acted  in  the  management  of  his  estates 
during  his  infancy,  was  partially  supported  by  Sir  J.  Strange,  M.  R., 
as  not  being  a  case  of  fraud ;  although  some  relief  was  given,  by  modi- 
fying the  instrument  in  respect  of  some  objectionable  covenants: — 
But  that  case  seems  to  have  been  decided  on  its  special  circumstances, 
and  the  general  tendency  of  the  observations  of  the  Master  of  the 


(k)  Cocking  y.  Pratt,  1  Ves.  401 ;  As  in 
Btnm  ▼.  Heron,  2  Atk.  161 ;  Vrntng  ▼. 
PeaeAf,  ib.  258  ;  Glmon  t.  Ogden,  cited  ib, ; 
CarpeHter  ▼.  Heriot,  1  Ed.  328 ;  Hawei  T. 
Wyatt,  3  Bro.  C.  C.  156 ;  fir.  C.  2  Cox,  263. 

(i)  BlaekAom  ▼.  Bdgly,  I  P.  Wms.  607  ; 
Cory  ▼.  Corp,  1  Vet.  19 ;  Browne  ▼.  Carter, 
i  Vet.  877;  T^ndrUi  ▼.  Smith,  2  Atk.  85  ; 
Oioke  T.  BetrtckaeU,  2  Dr.  &  W.  165 ; 
TmeddeU  ▼.  Tmaddell,  T.  &  R.  1,  14. 

(i)  BmckmU  v.  mmeJUmt,  3  Bro.  C.  C. 


374. 

(/)  Cooke  V.  Burtehaell,  2  Dr.  &W.  165. 

(m)  Brown  v.  Carter,  5  Vet.  877. 

(ii)  Pierce  v.  WaHng,  cited  1  Vet.  380, 
and  2  Vet.  548 ;  Hfflton  ▼.  Hylton,  2  Vet. 
547 ;  Hatch  ▼.  Hatch,  9  Vet.  297 ;  Daweon 
Y.  Murray,  1  Ball  &  B.  229;  Aylward  ▼. 
Kearney,  2  i*.  463;  Wood  ▼.  Downee,  18 
Ves.  126 ;  Hunter  v.  Atkint,  3  M.  &  K.  135. 

(o)  Mulhallen  y. Marum,^  Dr.  ScVr. 317. 

]p)  In  Hoick  v.  Hatch,  9  Vet.  296. 
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Or  quasi  guar- 
dians. 


Or  between 
trustee  and 
eeahU  qtu 
truai. 


Rolls  in  his  judgment  was  in  accordance  with  the  doctrine  as  stated 
above  (q). 

This  doctrine  depends  upon  the  continuance  of  the  connection  or 
influence  between  guardian  and  ward,  notwithstanding  the  latter  may 
have  come  of  age:  as  where  the  estate  remains  in  the  guardian's 
possession,  or  the  accounts  are  unsettled,  or  where  no  sufficient 
time  has  elapsed,  to  emancipate  the  mind  of  the  ward  from  the 
bias,  or  prejudices  of  infancy  (r).  But  undoubtedly  if  the  ward,  after 
coming  of  age,  and  being  actually  put  in  possession  of  his  estate, 
and  after  the  accounts  are  settled,  thinks  fit,  when  sui  Juris  and 
at  liberty,  and  after  taking  it  into  his  fair  serious  and  well-informed 
consideration,  to  grant  any  reasonable  reward  to  his  guardian  for 
having  honestly  and  faithfully  discharged  his  duty,  the  court  will  not 
set  that  aside.  But  then  it  will  be  for  the  party,  claiming  under  such 
a  gift,  to  satisfy  the  conscience  of  the  court,  that  the  act  is  of  that 
nature,  which  ought  to  be  supported  (s). 

The  same  principles  will  be  applied  to  similar  transactions  in  favour 
of  qiuisi  guardians,  such  as  confidential  stewards  or  advisers  (0 ;  or  a 
keeper  of  an  asylum,  under  whose  care  the  party  making  the  gift  had 
been  placed  (u). 

The  same  doctrine  also  holds  good  with  respect  to  transactions 
between  a  trustee  and  his  cestui  que  trust :  indeed  the  cases  are  usually 
treated  as  identical  (a:)*. 

The  court  does  not  say,  that  a  trustee  shall  in  no  case  take  bene- 
ficially by  gift  or  purchase  from  his  cestui  que  trust :  but  such  is  the 
general  rule  ;  and  this  rule  depends  on  the  same  principles,  and 
is  applicable  to  as  great  an  extent,  as  that,  which  governs  similar 
transactions  between  guardian,  and  ward  (t/).    And,  as  was  observed  by 


{q)  Cray  t.  Mansfield,  1  Ves.  379. 

(r)  Wright  v.  Proud,  13  Ves.  138  ;  Daw- 
Mon  V.  Murray,  1  B.  &  B.  232, 6. 

(«)  Hylton  V.  Hylton,  2  Yes.  549 ;  Hatch 
V.  Hatch,  9  Ves.  296,  7 ;  1  Mad.  Ch.  Pr. 
172;  1  story,  Eq.  Jur.  257. 

(/)  TVevelyan  v.  Charter,  Rolls,  2nd  June, 
1835;  Cray  v.  Marufield,  1  Ves.  379;  Re- 
vet t  y.  Harvey,  1  S.  &  S.  502 ;  Huyuenin 
Y.  Baeeley,  14  Ves.  273. 

(tt)  Wright  v.  Proud,  13  Ves.  136. 

(/)  Hatch  V.  Hatch,  9  Ves.  296 ;  Hylton 


▼.  Hylton,  2  Ves.  549 ;  Hunter  ▼.  AtHnt,  3 
M.  &  K.  135. 

(y))  Heme  ▼.  Meeree,  1  Vera.  465  ;  Ay- 
life  ▼.  Murray,  2  Atk.  59;  Fbjp  ▼.  Mack" 
reth,  2  Bro.  C.  C.  400 ;  Colee  v.  Trecothiek, 
9  Ves.  234  ex  parte  Laeey,  6  Ves.  625 ; 
Moree  ▼.  Royal,  12  Ves.  372 ;  Hunter  t. 
Atkine,  3  M.  &  K.  135  ;  Whicheote  ▼.  Law- 
rence,  3  Ves.  740;  Scott  v.  Davie,  4  H.  & 
Cr.  87 ;  Ker  ▼.  Lord  DunganMon^  1  Dr.  & 
W.  509,541. 


This  doctrine 
not  applied  to 
mere  dry  trus- 
tees. 

Or  to  gifts  by 
wiiL 


*  The  equitable  doctrine,  now  under  consideration,  does  not  apply  to  a 
mere  dry  trustee,  such  as  a  trustee  to  preserve  contingent  remainders.  Parkes 
V.  White,  1 1  Ves.  226. 

And  it  applies  only  to  transactions  arising  on  contract  inter  vivos,  for  gifts 
by  will  always  imply  bounty,  and  there  is  nothing  to  prevent  a  trustee  nom 
receiving  a  benefit  from  his  cestui  que  trust,  when  conferred  by  will. 
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Lord  Eldon,  it  is  a  difficult  case  to  make  out,  wherever  it  is  contended,      Part  I. 
that  the  exception  to  this  rule  prevails  (z).  ^  ^"^-  ^'• 

In  the  same  case  the  same  learned  judge  laid  it  down,  that  ^^a  trustee       Skct.  i. 
may  buy  from  the  cestui  que  trusty  provided  there  is  a  distinct  and  ' 

clear  contract,  ascertained  to  be  such  after  a  jealous  and  scrupulous 
examination  of  all  the  circumstances,  that  the  cestui  que  trust  intended 
the  trustee  should  buy ;  and  there  is  no  fraud,  no  concealment,  no 
advantage  taken,  by  the  trustee  of  information  acquired  by  him,  in  the 
character  of  trustee  "  (a). 

Upon  similar  principles  where  a  purchase  is  made  by  a  trustee,  or  So  in  purchases 
guardian,  of  the  trust  property,  or  any  part  of  it,  from  himself;  such  t^^VwutT*^ 
a  transaction  is  looked  upon  with  even  greater  odium  and  suspicion,  from  himself, 
than  where  the  dealing  is  between  the  trustee  and  his  cestui  que  trust. 
It  was  laid  down  by  Lord  Erskine,  that  without  any  consideration  of 
fraud,  or  looking  beyond  the  relation  of  the  parties  such  a  contract  is 
void,  as  interdicted  by  the  policy  of  the  law  (&).     And  although  the 
authorities  seem  scarcely  to  warrant  that  assertion  in  its  extreme 
sense ;  yet  it  is  indisputably  established,  that  such  a  transaction  will 
not  be  allowed  to  prevail  under  any  circumstances,  during  the  continu- 
ance of  the  fiduciary  character  of  the  purchaser,  unless  it  be  made 
under  the  sanction  of  the  court,  or  with  the  full  concurrence  and 
consent  of  the  persons  beneficially  entitled  to  the  property,  who  of 
course  in  that  case  must  be  competent  to  consent ;  and  even  then  it  will 
be  regarded  with  great  suspicion  (c). 

In  the  absence  of  such  corroborative  circumstances  a  purchase  of 
this  nature,  however  fair  and  honest  in  itself,  is  voidable  at  the  option 
of  the  cestui  que  trust :  nor  is  it  necessary  to  show,  that  the  trustee 
has  made  any  profit,  or  obtained  any  advantage  by  this  purchase  (d) ; 
although  it  will  be  supported  against  the  purchaser,  if  found  to  be 
beneficial  for  the  trust  estate  (e).  And  it  is  immaterial  in  this  respect, 
that  the  purchase  is  made  at  a  public  sale  by  auction  (/) ;  or  by 
another  person  as  agent  for  the  trustee  (g). 

This  doctrine  applies  not  only  to  trustees  strictly  so  called,  but  also  Or  by  other 
to  persons  standing  in  a  similar  situation  (A) ;    such  as  executors  SdiMriMy"* 

character. 

(»)  In  Cb/«f  V.  JVeeoikiei,  9  Ves.  247.  («)  Lisier  v.  Litiert  6  Ves.  631 ;  ex  parte 

(a)  CoUe  T.  Treeothiek,  ubi  auprai  see  J2«yiio/d:»,  5  Ves.  707 ;  Sandereony,  Walker, 

MiffH  ▼.  Royal,  12  Ves.  372 ;  Nayhr  v.  13  Ves.  603. 

Wmeh,  1  S.  &  St.  567 ;  and  this  subject  (/)   fVhelpdale  v.  Cookton,  1  Ves.   9 ; 

farther  considered, /rot/.  Litter  y.  Liater,  6  Ves.  631 ;  Sanderwon  t. 

W  In  Moree  v.  Boyal,  12  Ves.  372.  Walker,  13  Ves.  601 ;   Doumee  v.   Graie- 

(r)  CampbeU  t.  Walker,  5  Ves.  678 ;  e*  brook,  3  Mer.  200;  CampbeU  v.  Walker,  3 

JMrtf  Laeey,  6  Ves.  625 ;  LUter  v.  Utter,  Ves.  678. 

>^-  631 ;  Downm  v.  Qrazebrook,  3  Mer.  208 ;  (jf)  Campbell  t.  Walker,  5  Ves.  678. 

f^y.Mackretk,2%to.Q,CAWi\  eat  parte  (A)  Greenlaw  y.  King,  3  Beav.  49;  af. 

^temtt,  10  Ves.  385.  finned,  8.  C.  10  Law  Joum.  N.  S.,  Chanc. 

{d)  Bx  parte  Haines,  8  Ves.  348 ;    ex  129. 

P^ie  Bennett,  10  Ves.  393. 
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Or  trostees 
making  profit  of 
the  truBt  estate. 


So  in  transac- 
tions between 
attorney  and 
client. 


dealing  with  the  estate  of  their  testator  (i) ;  or  committees  with  the 
estate  of  the  lunatic  (k)  ;  or  commissioners ;  assignees ;  or  solicitors  of 
a  bankrupt  or  insolvent  estate  purchasing  any  portion  of  the  assets  (/) ; 
or  the  agent  of  the  trustee  who  becomes  the  purchaser  of  the  trust 
property  (m)  ;  or  a  governor  of  a  charity  taking  a  lease  of  the  lands  of 
the  charity  (n) ;  or  an  agent  for  buying  (o)  or  selling  {p)  property, 
buying  or  selling,  for  or  to  himself  (o) :  In  none  of  these  instances  will 
the  transaction  be  suffered  to  prevail  against  the  equitable  rights  of  the 
injured  parties. 

And  on  the  same  principle  where  a  person,  standing  in  any  of  the 
above-mentioned  fiduciary  relations,  takes  advantage  of  his  situation  to 
obtain  any  personal  advantage  out  of  the  trust  property,  by  a  resale  of 
any  portion,  that  he  may  have  purchased,  or  by  a  renewal  of  a  beneficial 
lease  in  his  own  name,  or  by  dealing  otherwise  with  the  trust  estate, 
he  shall  not  retain  the  same  for  his  own  benefit,  but  shall  account  for 
it,  as  a  trustee  for  the  parties  entitled  to  the  corpus  of  the  estate  (q). 

The  same  doctrine  and  principles  will  be  applied  to  transactions 
between  an  attorney  and  his  client,  during  the  continuance  of  that 
relation.  A  gift  to  an  attorney,  or  a  purchase  by  him  from  his  client,  is 
not  absolutely  prohibited  by  the  rules  of  the  court,  (although  the  dictum 
of  Lord  Erskine  in  Wright  v.  Proud  {r\  would  seem  to  carry  the  doc- 
trine even  to  that  extent  in  case  of  a  gift,)  but  the  court,  before  it  will 
support  the  validity  of  such  a  transaction,  requires  to  be  fully  satisfied, 
that  it  is  unaffected  by  fraud  of  any  description,  either  actual  or  con- 
structive ;  and  the  burden  of  establishing  its  perfect  fairness,  adequacy, 
and  propriety,  rests  with  the  attorney  («).  Therefore  if  such  proof 
cannot  be  given,  the  case  will  be  treated  as  one  of  constructive  fraud, 
and  the  transaction  will  be  set  aside  (0* 


(i)  Ex  parte  Laeey,  6  Yes.  628  ;  ex  parte 
Jamee,  8  Yes.  346;  Whatton  v.  Toone,  5 
Mad.  54 ;  Watson  v.  Toone,  6  Mad.  153 ; 
Cook  T.  Coltinridge,  Jac.  607. 

(k)  Wright  y.  Proud,  13  Yes.  136. 

(/)  Ex  parte  Hughee,  6  Yes.  617  ;  ex  parte 
Laeey,  ib,  625 ;  ex  parte  Bennett^  10  Yes. 
381 ;  ex  parte  Morgan^  12  Yes.  6 ;  ex  parte 
Reynolde,  5  Yes.  707  i  Morse  v.  Eoyal,  12 
Yes.  372. 

(m)  Dowries  v.  Grazebrook,  3  Mer.  200. 

(n)  Att.-Gen.  v.  Barl  qf  Clarendon,  17 
Yes.  500. 

(o)  Lees  t.  Nuttall,  1  R.  &  M.  53  ;  Jbv. 
eett  ▼.  Whitehouse,  ib.  132  ;  Tagtor  v.  Sal~ 
mon,  4  M.  &  Cr.  134 ;  Lawless  v.  Mansfield, 
1  Dr.  &  W.  557, 629 ;  Molony  v.  V Estrange, 
Beat.  406;  Charter  v.  Trevelyan,  8  Jar. 
1015. 

{p)  Lowther  v.  Lowther,  13  Yes.  95; 
Tretelyan  v.  Charter,  Rolls,  2nd  June,  1835 ; 
Woodhotue  V.  Meredith,  1  J.  &  W.  204 ; 
Whiteomb  ▼.  Minehin,  5  Mad.  91. 

(q)  SxparteHughes,6\e§.6l7i  Which- 


eote  ▼.  Lawrence,  3  Yes.  740 ;  OrffKn  ▼. 
Grifin,  1  Sch.  &  Lef.352 ;  Docker  t.  Somes, 

2  M.  &  K.  655,  and  cases  dted ;  KiiUck  y. 
Flexneg,  4  Bro.  C.  C.  161 ;  Whepdale  f. 
Cookson,  1  Yes.  9. 

(r)  Wnght  \.  Proud,  13  Yes.  138 ;  and 
see  Lord  Eldon's  observationa  in  Hatch  t. 
Hatch,  9  Yes.  296,  7,  and  Moniesguieu  ▼. 
Sandys,  18  Yes.  313 ;  Wood  ▼.  Doumes,  ib. 
127. 

(t)  Harris  ▼.  Tremei^ere,  15  Yes.  84 ; 
Cane  t.  Lord  Allen,  2  Dow.  289 ;  Monies- 
guieu  y.  Sandys,  18  Yes.  302;  Beilew  t. 
Eussell,  1  Ball.  &  B.  104,  7;  Chanson  t. 
Rigby,  1  R.  &  M.  539 ;  Hunter  v.  Atkins, 

3  M.  &  K.  135,  6 ;  Edwards  v.  Meyriek,  2 
Hare,  60,  68. 

(/)  Newman  ▼.  Payne,  2  Yes.  jim.  199 ; 
WelU  V.  Middleton,  1  Cox,  112,  and  4  Bro. 
P.  C.  245  ;  Walmesley  y.  Booth,  2  Atk.  30 ; 
Gt^#oiiy./cyM,6Yes.277;  Woodr.Downes, 
18  Yes.  120 ;  Champion  y.  Sigby,  1  R.  & 
M.  539;  1^19^011  y.  BuUer,  2  Dr.  ft  W. 
184. 


TRUcrrsEs  bt  ooNflrrRucnvB  tbust.  135 

And  this  will  be  more  especially  the  case,  where  the  gift  or  sale  is     Part  I. 
made  to  an  attorney  during  the  continuance  of  litigation,  of  which  he   q^J^^  n. 
has  the  management ;  particularly  if  it  be  connected  with  the  subject       Sect,  i. 
of  the  suit  («).  " 

The  same  rules  will  not  apply,  where  the  relation  of  attorney  and 
client,  as  well  as  the  influence  arising  from  that  relation,  has  com- 
pletely ceased  (x)  ;  nor  where  the  attorney  is  dealt  with  by  the  client 
in  the  particular  transaction  not  as  his  attorney,  but  as  a  person  wholly 
independent  of  that  character :  for  the  reasons  arising  from  the  danger 
of  a  breach  of  confidence,  &c.,  do  not  apply  to  such  cases  (y). 

The  law  on  this  subject  has  recently  been  laid  down  with  great  force 
and  perspicuity  by  Lord  Brougham  in  his  judgment  in  the  case  of 
Hunter  V.  Atkins  (z)j  ^'  A  client,*'  said  his  lordship,  "  may  naturally 
entertain  a  kindly  feeling  towards  an  attorney  or  solicitor^  by  whose 
assistance  he  has  long  benefitted ;  and  he  may  fairly  and  wisely  desire 
to  benefit  him  by  a  gift,  or,  without  such  an  intention  being  the  predo* 
minant  motive,  he  may  wish  to  give  him  the  advantage  of  a  sale  or 
a  lease.  No  law  can  ever  forbid  such  a  transaction,  provided  the  client 
be  of  mature  age  and  sound  mind,  and  there  be  nothing  to  show,  that 
deception  was  practised,  or  that  the  attorney  or  solicitor  availed  him- 
self of  his  situation  to  withhold  any  knowledge,  or  to  exercise  any  in- 
fluence hurtful  to  others  and  advantageous  to  himself.  In  a  word 
standing  in  the  relation,  in  which  he  stands  to  the  other  party,  the 
proof  lies  upon  him  (whereas  in  the  case  of  a  stranger  it  would  lie 
upon  those  who  opposed  him)  to  show,  that  he  has  placed  himself  in 
the  position  of  a  stranger,  that  he  has  cut  off,  as  it  were,  the  con- 
nection, which  bound  him  to  the  party  giving  or  contracting,  and  that 
nothing  has  happened,  which  might  not  have  happened,  had  no  such 
connection  subsisted.  The  authorities  mean  nothing  else  than  this, 
when  they  say,  as  in  CHbson  v.  Jeyes^  that  attorney  and  client,  trustee 
and  cestui  que  trust,  may  deal,  but  that  it  must  be  at  arm's  length,  the 
parties  putting  themselves  in  the  situation  of  purchasers  and  vendors, 
and  performing  all  the  duties  of  those  characters.  Or  when  they  say, 
as  in  Wright  v.  Proud,  that  an  attorney  sliall  not  take  a  gift  from  his 
client,  while  the  relation  subsists,  though  the  transaction  may  be  not 
only  free  from  fraud,  but  the  most  moral  in  its  nature:  a  dictum 
reduced  in  Hatch  v.  Hatch  to  this,  that  it  is  almost  impossible  for  a 
gift  from  client  to  attorney  to  stand,  because  the  difficulty  is  extreme 
of  showing,  that  everything  was  voluntary  and  fair,  and  with  full 
warning  and  perfect  knowledge ;  for  in  Harris  v.  Tremenhere  the 
court  only  held,  that  in  such  a  case  a  suspicion  attaches  on  the  trans- 
action, and  calls  for  minute  examination  ^  (2). 

(«)  OUkmm  T.  Hand,  2  Yes.  259 ;  HaU  t.  (y)  Bellew  t.  RuMgell,  1  B.  &  Beat  104 ; 

HaUett,  1  Cox»  134  ;  Wood  t.  J>ownot,  18  MonUtguieu  ▼.  Sandy*,  18  Yes.  302 ;  Bd- 

Yet.  120.  ward9  v.  Meyrick,  2  Hare,  60. 

(m)  Wood  ▼.  Dot0iMff»  18  Yes.  127.  {z)  Htmter  ▼.  Aikint,  3  M.  ft  K.  135,  0. 
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Part  I. 

Div.  II. 

Chaptxr  II. 

Sect.  1. 

Or  between 
principalB  and 
agents  or 
stewards. 


Or  between 
other  persons 
standing  in  a 
confidential 
situation  to 
each  other. 


The  doctrine  is  the  same  with  regard  to  gifts  or  sales  by  a  principal 
to  his  steward  or  agent  (a). 

On  this  subject  the  law  was  thus  stated  by  Sir  John  Leach,  V.  C, 
in  the  case  of  Lord  Selsea  v.  Rhoades  (&),  ^'  There  is  no  rule  of  policy, 
which  prevents  a  steward  from  being  a  lessee  under  his  employer. 
There  is  no  rule  of  policy,  which  prevents  a  steward  from  receiving 
from  the  bounty  of  his  employer  a  beneficial  lease.  But  where  the 
transaction  proceeds  not  upon  motives  of  bounty,  but  upon  contract, 
there  the  steward  is  bound  to  make  out,  that  he  gives  the  full  conside- 
ration, which  it  would  have  been  his  duty  as  steward  to  obtain  from  a 
stranger ;  and  where  the  transaction  is  mixed  with  motives  of  bounty, 
there  the  steward  is  bound  to  make  out,  that  the  employer  was  fully 
informed  of  every  circumstance  respecting  the  property,  which  either 
was  within  the  knowledge  of  the  steward,  or  ought  to  have  been  within 
his  knowledgei  which  could  tend  to  demonstrate  the  value  of  the 
property,  and  the  precise  measure  and  extent  of  the  bounty  of  the 
employer.  These  doctrines  may  be  considered  as  comprised  in  the 
general  maxim,  that  a  steward  dealing  with  his  employer  shall  derive 
no  advantage  from  his  situation  as  steward.  The  employer  may  if  he 
pleases  treat  with  his  steward  preferably  to  any  other  person,  and  this 
preference  is  a  bounty.  But  the  steward  cannot  take  advantage  of 
this  preference,  unless  he  fully  imparts  to  his  employer  all  the  circum- 
stances of  existing  competition  "  (b). 

Besides  the  known  and  defined  relations,  whidi  we  have  already 
considered  of  parent  and  child,  guardian  and  ward,  trustee  and  ce$tti 
que  trusty  attorney  and  client,  and  principal  and  agent ;  there  may 
be  a  relation  between  parties  created  by  friendly  habits,  or  habitual 
reliance  on  advice  and  assistance,  accompanied  with  partial  employ- 
ment in  doing  some  sort  of  business  (c). 

In  this  case  the  court  will  take  care  that  no  undue  advantage 
shall  be  made  of  the  influence  thus  acquired  (d)  ;  and  in  the  language 
of  Sir  S.  Romilly  as  adopted  by  Lord  Cottenham  in  the  recent  case 
of  Dent  V.  Bennett  (e),  '^  this  relief  stands  upon  a  general  principle, 
applying  to  all  the  variety  of  relations,  in  which  dominion  may  be 
exercised  by  one  person  over  another." 

It  has  been  observed  by  Lord  Brougham,  that  the  limits  of  natural 
and  often  unavoidable  kindness  with  its  effects,  and  of  undue  influence 
exercised,  or  unfair  advantage  taken,  cannot  be  rigorously  defined. 
And  that  it  is  not  perhaps  advisable  that  any  strict  rule  should  be  laid 
down,  or  any  precise  line  drawn,  by  stating,  that  certain  acts  should 


(a)  Huguenin  ▼.  BoMeley^  14  Ves.  273 ; 
Harris  v.  TVemenhere,  15  Yes.  40 ;  Molony 
T.  Kerrum,  2  Dr.  &  W.  31 ;  Lord  SeUea  t. 
Rhoadei,  2  S.  &  St.  41 ;  Bari  qf  WincheUea 
▼.  Garrtty,  1  M.  &  K.  253 ;  Ker  ▼.  Lord 
Dungmnomt  1  Dr.  &  W.  509,  541. 


(b)  Lord  StUea  ▼.  Bkoadm,  2  S.  &  S.  49, 
50;  S.a  IBligh.  1. 

(c)  Per  Lord  Brongham  in  HumUr  t.  At* 
kint,  3  M.  &  K.  140. 


(d)  Ibid. 
W  4  M, 


&  Cr.  277. 
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be  the  only  tests  of  undue  influence,  or  that  certain  things  should  be      Fart  I. 
required  in  order  to  rebut  the  presumption  of  it.     The  circumstances    chaptbr  il. 
of  each  case  must  be  carefully  examined  and  weighed,  and  on  the       Ssct.  i. 
result  of  the  enquiry  we  are  to  say,  has  or  has  not  an  undue  influence 
been  exerted,  an  undue  advantage  taken  (/)• 

Therefore  a  gift  or  sale  to  a  confidential  friend  or  adviser  (y)  ;  or  As  intimate 
from  a  patient  to  his  medical  attendant  (h);     will  not  be  set  aside  ^^al  atten. 
merely  on  the  ground  of  the  relation  existing  between  the  parties ;  d*n*«- 
even  though  it  be  proved  that  the  donor  was  very  old  and  infirm,  and 
that  the  donee  had  acquired  considerable  influence  over  him. 

If  however  there  is  proof  of  concealment,  misrepresentation,  or  In  these  last 
coDtrivance  in  procuring  the  bargain  or  gift ;  or  the  circumstances  and  SSstbeproved, 
capacity  of  the  donor,  or  the  terms  of  the  transaction  itself,  are  such  in  order  to 

create  >fi 

as  to  create  a  presumption  of  the  existence  of  fraud,  the  court  in  such  equity, 
cases  will  undoubtedly  interpose,  and  has  frequently  interposed,  to  give 

relief  (t). 

It  is  to  be  observed,  that  interests  obtained  through  the  medium  of  A  third  person 
the  fraudulent  conduct  of  third  persons  will  be  set  aside  by  a  court  of  ^°he  fraud, 
equity,  though  the  party,  on  whom  the  benefit  is  actually  conferred,  be 
innocent  of  the  fraud.  ^^  Let  the  hand  receiving  the  gift  be  ever  so 
chaste,"^  said  Lord  Chief  Justice  Wilmot,  **  yet  if  it  comes  through  a 
polluted  channel,  the  obligation  of  restitution  will  follow  it  "(A). 
This  doctrine  however  will  of  course  not  prevail  against  persons 
standing  in  the  situation  of  band  fide  purchasers  for  valuable  consi- 
deration without  any  notice  of  the  fraudulent  act. 

The  4th  and  last  head  of  fraud,  distinguished  by  Lord  Hardwicke,  4th.  Fraud  as 
is  that,  which  may  be  collected  from  the  circumstances  of  the  transac-  ™2^^  * 
tion,  as  being  fraudulent  upon  other  persons  not  parties  to  the  agree- 
ment (/). 

A  fraudulent  conveyance,  made  with  the  view  of  defeating  the  Transactions  in 
claims  of  creditors,  is  altogether  void  by  the  statute  IS  EKz. ;  such  ^^f  *^- 
a  deed  therefore  can  confer  no  legal  interest,  on  which  a  trust  can  be 
fastened  by  a  court  of  equity. 

But  where  a  composition,  or  arrangement,  is  efiected  by  a  debtor 
with  his  creditors ;  and  one  of  them,  who  has  agreed  to  that  arrange- 
ment, secretly  obtains  from  the  debtor  a  conveyance  of  property, 
or  some  other  additional  benefit  for  himself ;  that  will  be  a  fraud  upon 
the  other  creditors,  which  a  court  of  equity  will  not  suffer  to  take 

{/)  Hwier  v.  Atknu.  3  M.  &  K.  140, 1.  539 ;  ^.  C.  4  M.  &  Cr.  269 ;  Qilwm  t.  Rut^ 

(ff)  Humier  y.  Aikhu^Z  M.  &  K.  113.  »eU,  2  N.  C.  C.  104. 

(A)  Pntt  T.  Barker,  1  Sim.  I ;  8.  C.  4  (*)  Bridgman  ▼.  Qretm,  2  Vcs.  627,  and 

Rom.  507.  Wilm.  58, 64 ;  LuttreU  t.  0/mmt,  cited  11 

(f)  H^igumm  T.  Bageley,  14  Ves.  273 ;  Yes.  638,  and  14  Tes.  290 ;   Hugutnin  ▼. 

P(>pkm  ▼.  Brooke,  5  Russ.  8 ;   GHfitks  v.  Bateley,  14  Vcs.  289. 

'io*«M,3  Mad.  191 ;  Dent  v.  Bennett,  7  Sim.  (/)  Vide  eupra. 
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Pa&t  I.      effect  (m).    It  seems  indeed  that  such  a  transaction  could  not  be  sus- 
Cha^II.    tainedevenatlaw(«). 
Sbot.  1.  Upon  the  same  principle  a  conveyance  by  a  woman,  on  the  point  of 


Conveyance  by  marriage,  of  her  estate  to  a  stranger,  if  made  without  the  knowledge 
a  woman  on  the  of  the  husbahd,  is  a  fraud  upon  him,  and  the  person  taking  under  such 
riage  in  fraud  an  instrument  will  hold  in  equity  subject  to  the  rights  which  the 
ofthemtended  i^giiand    would    have  had,  if   no  such  deed  had  be^i    niade(o). 

Although  it  will  be  otherwise  if  such  a  conveyance  be  made  for  a 
valuable  (p),  or  even  a  good  consideration  (q) ;  or  with  the  concur- 
rence or  knowledge  of  the  intended  husband  (r) ;  and  the  proof,  that 
the  transaction  amounts  to  a  fraud  on  his  marital  rights,  lies  upon 
the  husband,  or  other  person  claiming  in  opposition  to  the  deed  (#). 
megaltrans-^         Upon  the  same  ground  equity  will  not  suffer  a  bond  or  other 
Miions,or  ladi  ppemimQ  or  benefit  given  for  procuring  a  marriage  (t) ;  or  a  public 
public  policy,     office  or  situation  («)  ;  or  for  any  other  purpose,  which  is  forbidden 

either  by  express  law,  or  as  being  contrary  to  public  policy,  to  be 
enforced  by  the  party,  to  whom  it  is  given ;  for  such  transactions  are 
frauds  upon  the  rights  of  other  persons,  either  as  individuals,  or  bs 
members  of  society  generally  (:?)• 

And  where  the  transaction  is  against  public  policy,  this  equity  may 

be  enforced  by  the  party  himself,  who  has  created  the  interest 

Terms  on  which  although  he  be  in  pari  delicto  with  the  defendant :  but  relief  will  only 

ti^e  reii^wm     \^  given  in  these  cases  upon  the  terms  of  returning  any  consideration, 

that  may  have  been  received  (y). 

In  most  of  the  cases  indeed  of  this  last  description  the  instruments 
will  be  equally  void  at  law  as  in  equity,  and  they  therefore  cannot 
have  the  effect  of  creating  a  trust  properly  so  called ;  except  where 
some  benefit  may  have  been  already  received  under  them,  in  which 
case  the  court  will  usually  fasten  a  trust  on  the  conscience  of  the 
party  in  respect  of  such  past  receipts,  and  direct  an  account  and 
repayment  {z). 


(m)  Cketterfield  t.  /amtiai,  2  Yes.  156 ; 
ex  parte  Saddler  if  Jaekeon,  15  Yes.  52. 

(»)  Leieeeter  ▼.  Roee,  4  East,  372 ;  Stock 
▼.  Mawion,  I  Bos.  &  P.  286. 

(e)  Hunt  y.Matktwe,  1  Vem.  408 ;  StraiK^ 
more  v.  Bowee,  2  Bro.  C.  C.  345 1  S,  C,  2 
Cox,  28,  and  1  Yes.  jun.  22  ;  Bali  y.  Mant^ 
ffommy,  2  Yes.  jun.  191 ;  Ooddard  t.  Snow, 
1  Russ.  485 ;  England  ▼.  JDownee,  2  Beav. 
522. 

(p)  manekei  r.  F^treter,  2  Yes.  264. 

(q)  Da  Manevitte  v.  Cron^ton,  1  Y.  &  B. 
354 ;  England  y.  Dawnee,  2  Beav.  522. 

(r)  St,  Oeorge  t.  Wake,  1  M.  &  K.  610. 

<#)  8t.  George  ▼.  Wake,  1  M.  &  K.  210; 
England  ▼.  Dawnae,  2  BeaT.  522. 

(0  Drwrg  ▼.  Hook,  1  Yen.  412  ;  SmUh 
T.  BrwOng,  2  Yen.  392 ;  Eakerte  y.RoberU^ 


3  P.  Wms.  76 ;  Smgth  ▼.  AghaeU,  3  Atk. 
566  ;  Cole  v.  Gibeon,  1  Yes.  507  ;  WVU^m- 
eonr.  Gikon,  2 Sch. ft Lef.  357 ;  Dekenkam 
▼.  Ox,  I  Yes.  277. 

(v)  Wkitiingham  r.  Burgogna,  3  Aut 
900 ;  Morrie  v.  kPCnlloek,  AmbL  432,  and 
2  Ed.  190 ;  see  Hanington  t.  Dm  CkaiO,  1 
Bro.  C.  G.  124 ;  Hartwett  t.  Hartwell,  4 
Yes.  811, 15. 

(x)  BoHnaom  y.  Gee,  1  Yes.  251 ;  Franco 
T.  Bolton,  3  Yes.  370;  Grog  y.  MatMat,  5 
Yes.  286;  1  PonbL  Eq.  B.  1,  Ch.  4,  s.  4 ; 
1  Mad.  Ch.  Pr.  377 ;  1  Story,  Bq.  Jnr.  214, 
245 

(y)  St.  Jokn  Y.  St.  John,  11  Yet.  535, 6. 

(i)  Smitkv.Bnmimg,%yenL.Z92;Mor' 

riff  Y.  ATCWlQcil,  AmhL  432. 
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In  likd  maimer  where  there  is  a  devise,  or  oonveyance,  to  trustees     Part  I. 
upon  a  secret  understanding,  that  the  property  is  to  be  applied  by    ch^^^^'h 
them  to  purposes,  which  the  hiw  expressly  forbids,  or  will  not  allow  to      Sxct.  i. 
take  eflRsct ;  that  is  a  fraud  upon  the  legislature,  as  well  as  upon  the  Gifts  upon  a 
rights  of  the  parties,  who  would  become  entitled  upon  the  failure  of  Jf^.'"'^* 
the  illegal  gift.     Therefore  where  a  bill  is  filed  by  the  heir  at  law  tnut,  for  illegal 
against  the  devisees,  alleging  the  existence  of  such  a  trust,  it  has  P*>n>oses. 
been  repeatedly  decided,  that  the  defendants  are  bound  to  answer  the 
bill  notwithstanding  the  Statute  of  Frauds  (a).    And  if  the  trust  be 
admitted  by  the  answer  (&),  or  otherwise  sufficiently  proved  (c),  the 
devisees  will  be  decreed  to  be  trustees  for  the  heir  at  law.     But  the 
plaintifib  in  such  a  case  must  clearly  establish  their  title  to  the  relief 
prayed,  or  otherwise  the  bill  will  be  dismissed  (d).     However  in  the 
case  of  positive  fraud,  parol  evidence  is  admissible  even  against  the 
answer  of  the  defendant  (e). 

The  last  class  of  constructive  trusts  of  this  description,  is  that  of  Porchasea  from 
purchases  from  a  trustee  made  with  notice  of  the  trust.     It  may  be  qq^^'^^^ 
laid  down  as  a  general  rule,  that  a  purchaser  from  a  trustee  with  trust. 
notice  though  for  valuable  consideration,  and  i  fortiori^  a  volunteer 
taking  with  notice,  is  in  equity  bound  by  the  trust  to  the  same  extent, 
and  in  the  same  manner,  as  the  person,  from  whom  he  purchased  (/). 
And  this  will  be  the  case  equally,  whether  it  be  an  express  trust,  (as 
m  the  case  of  a  conveyance  from  a  trustee  of  a  term  or  of  a  set- 
tlement (^),)  or  a  constructive  trust,  (such  as  one  arising  from  an 
agreement  or  contract  respecting  the  estate  (A)).    And  a  fine  levied 
by  a  purchaser  with  notice  will  not  strengthen  his  title,  or  bar  the 
cestui  que  trusty  any  more  than  a  simple  conveyance  (i). 

Notice  of  the  trust  to  a  purchaser  before  actual  payment  of  the  Notice,  when 
money,  although  it  be  secured,  and  the  conveyance  actually  exe*  ncei^ed? 
cuted(A);  or  before  the  execution  of  the  ccmveyance,  notvnthstand- 
ing  that  the  money  be  paid  (/),  is  equivalent  to  notice  before  the 
contract  (m). 


(c)  Mhtckletton  t.  Browne  6  Yes.  52, 67 ; 
Stricklmnd  t.  Aldridgt,  9  Yes.  516 ;  see 
Chamberiam  ▼.  Agar,  2  Y.  &  B.  259  ;  Pod- 
more  ▼•  Gumming,  7  Sim.  644  ;  Edwardt  ▼. 
Pike,  1  Ed.  267. 

{b)  Coiiimgivm  t.  FMeher,  2  Atk.  155 ; 
Bozom  T.  Statham,  1  Ed.  508 ;  Bithop  ▼. 
Taibot,  cited  6  Yes.  60. 

(e)  Edwardt  t.  Piie,  1  Ed.  267;  see 
Podmore  t.  Oummiing,  7  Sim.  665. 

(iQ  Addlimgiom  t.  Camm,  3  Atk.  141 ; 
Paime  ▼.  Haii,  18  Yes.  473 ;  see  1  Ed.  515, 

(«)  Primg  T.  Primg,  2  Yem.  99|  Siridt- 
lamd  ▼.  Aldridge,  9  Yes.  520. 

(/)  Mead  ▼.  Ld.  Orrery,  3  Atk.  238 ; 
Wia§ed  ▼.  Lrfebury,  1  Eq.  Css.  Abr.  32,  pi. 
43 ;  Bmri  Brook  ▼.  BulMy,  2  Yes.  498 ; 


J^lor  V.  Stibbert,  2  Yes.  jmi.  437  ;  Cnff- 
ton  ▼.  Ormiby,  2  Sch.  &  Lef.  583  ;  2  Sagd. 
Y.  &  P.  269 ;  Adair  ▼.  Shaw,  1  Sch.  &  Lef. 
262. 

(if)  Mansell  ▼.  Maneell,  2  P.  Wms.  681 ; 
Sandert  ▼.  Dehew,  2  Yenu  271 ;  Pye  t. 
Gorge,  1  P.  Wms.  128. 

(A)  Earl  Brook  y.  BtOkelg,  2  Yes.  498  ; 
Molony  t.  Keman,  2  Dr.  &  W.  31. 

(t)  Kennedy  t.  Daly,  1  Sch.  &  Lef.  379  ; 
see  Boney  v.  Smitk,  1  Yem.  145. 

(k)  Tourmiie  ▼.  Naitk,  3  P.  Wms.  307 ; 
Story  ▼.  Ld»  Wmdeor,  2  Atk.  630 ;  More  t. 
Mayhew,  1  Ch.  Ca.  34  ;  Jonot  T.  StamUy,  2 
Eq.  C*.  Abr.  685,  pL  9. 

(0  Wigg  V.  Wigg,  1  Atk.  384. 

(m)  2  Sagd.  Y.  &  P.  274. 
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Part  I. 

Div.  II. 

CHAFTSa  II. 

Sbct.  1. 

Notice  to  sub- 
purchasers im- 
material. 
When? 


Notice  may  be 
either  to  the 
purchaser  or  his 
agent. 


May  be  actual 
or  constructiTe. 


Purchase  from 
an  executor 
with  knowledge 
of  its  being  a 
devattant. 


However  although  a  person  may  have  notice  of  a  trust  affecting  a 
property,  if  the  person,  from  whom  he  purchases  it,  bought  bond  jide^ 
and  for  valuable  consideration,  the  notice  to  the  second  purchaser  will 
not  make  him  a  trustee  (n)  :  although  this  circumstance  may  influence 
the  court  with  respect  to  costs  (o).  But  if  the  second  purchaser,  in 
such  a  case,  be  the  original  trustee,  who  reacquires  the  estate,  he  will 
be  fixed  with  the  trust  {p). 

The  notice  in  these  cases  may  be  either  to  the  purchaser  himself,  or 
to  his  counsel,  attorney,  or  agent  (9)  ;  though  the  counsel,  attorney,  or 
agent  be  himself  the  vendor  (r),  or  be  concerned  for  both  vendor  and 
purchaser  («).  But  the  notice  to  the  agent  must  as  a  general  rule  be 
in  the  course  of  the  same  transaction  (/)  ;  and  it  seems  that  that  will 
also  be  the  rule  even  with  regard  to  notice  to  the  principal  himself  (11). 
Although  this  rule  will  not  hold  good  in  every  case,  for  if  the  two 
transactions  follow  close  upon  each  other,  notice  in  one  will  be  held  to 
operate  as  notice  in  the  other  {x). 

The  notice  also  may  be  either  actual  or  constructive.  Actual  notice 
requires  no  definition :  in  that  case  knowledge  of  the  existence  of  the 
trust  is  brought  positively  home  to  the  purchaser.  Constructive 
notice  is  in  its  nature  no  more  than  evidence  of  actual  notice ;  but 
it  is  difficult  as  a  general  rule  to  lay  down,  what  will  constitute  con- 
structive notice :  each  case  must  depend  on  its  own  circumstances  (y). 
This  however  is  a  subject,  which  it  will  be  necessary  to  consider  more 
at  large  hereafter. 

It  is  upon  this  principle  that  a  purchase  from  an  executor  or  admi- 
nistrator of  his  testator's  estate  will  not  be  suffered  to  prevail  against 
the  beneficial  title  of  the  creditors  or  particular  legatees  *  or  next  of 


(»)  Harriion  y.  Forth,  Prec.  Ch.  51 ; 
Bradling  y.  Ord^  1  Atk.  571 ;  Lowther  y. 
CkarMon,  2  Atk.  242 ;  Sweet  y.  Southeote, 
2  Bro.  C.  C.  66. 

(0)  Andrew  y.  Wrigley,4  Bro.  C.  C.  125 ; 
2  Sugd.  V.  &  P.  274. 

(p)  Bovey  y.  Smith,  1  Vem.  149 ;  1  Cruis. 
Dig.  Tit.  12,  Ch.  4,  s.  14. 

\q)  Brotherton  y.  Hatt,  2  Vern.  574; 
Newetead  y.  Searlee,  1  Atk.  265 ;  Le  Neve 
y.  Le  Neve,  3  Atk.  646,  and  1  Ves.  64 ;  Ath- 
leyv,  Bailley,  2  Yes.  368;  Maddoarv.  Mad- 
dox,  1  Ves.  61 ;  Tmutall  y.  Trappee,  3  Sim. 
301 ;  2  Sugd.  V.  &  P.  278. 

(r)  Sheldon  y.  Cox,  Ambl.  624  ;  Dryden 
y.  Froet,  3  M.  &  Cr.  670. 

(t)  Le  Neve  y.LeNeve,  3  Atk.  646 ;  JTen- 
nedy  y.  Green,  3  M.  &  K.  699 ;    Dryden  y. 


Froat,  3  M.  &  Cr.  670. 

(0  Preeton  y.  Tubbin^  1  Vem.  286 ;  War- 
wick  y.  Warwick,  3  Atk.  291;  Woreley  r, 
EarlqfSearhorfntgh,  ib,  392 ;  Hine  y.  Vodd, 
2  Atk.  275 ;  Lowther  y,  Carleion,  ib.  242 ; 
Aehley  y.  Baillie,  2  Ves.  368 ;  Mmmtford  t. 
Seott,  3  Mad.  34. 

(ti)  Hamilton  y.  Boy^e,  2  Sch.  &  Lefl  327 ; 
2  Sugd.  V.  &  P.  277,  9th  ed. 

(jr)  Mwntford  y.  Scott,  T.  &  R.  280; 
Hargreanee  y.  Bothwell,  1  Keen,  154 ;  Per- 
kine  y.  Bradley,  1  Hare,  230. 

(y)  Hine  y.  Dodd,  2  Atk.  275 ;  Tolland  ?. 
Stainbridge,  3  Ves.  478 ;  Eyre  y.  Dolphm, 
2  BaU.  &  B.  301 ;  2  Fonbl.  Eq.  B.  3,  Ch.  3, 
s.  1,  n.  {b)\  2  Sugd.  V.&P.  276  \  Pearce  t. 
Newtyn,  3  Mad.  186. 


*  A  distinction  appears  to  have  been  established  in  this  respect  between 
partieular  and  residuary  legatees ;  for  it  has  been  said,  that  residuary  or 
general  legatees  are  never  permitted  to  question  the  disposition,  which  the 
executors  have  made  of  the  assets;  Mead  v.  Ld.  Orrery,  3  Atk.  235.  MeLeod 


TRUSTEES   BT   CONSTRUCnVB   TRUST. 


141 


kin,  if  the  purchaser  bought  with  notice  or  knowledge  that  the  trans-      Part  I. 
action  amounted  to  a  devastavit  or  misapplication  of  the  assets  (z).    chapter^II 
However  the  power  of  the  executor  or  administrator  over  the  estate  is       Sect.  i. 
extremely  ample  both  at  law  and  in  equity ;    and  necessarily  so,  in 
order  to  the  due  discharge  of  their  duties ;  and  the  court  will  require 
a  very  strong  case  to  be  established,  before  it  will  interfere  to  question 
a  disposition  of  the  assets  by  a  person  filling  either  of  those  situations  (a). 

We  have  seen,  that  in  some  cases,  such  as  in  transactions  with  an  Fraud  presumed 
expectant  heir,  or  between  guardian  and  ward,  trustee  and  cestui  que  "*  "**™*  ****"• 
trusty  or  solicitor  and  client,  the  relation  between  the  parties  is  of  itself 
sufficient  to  raise  a  presumption  against  the  propriety  of  the  transac- 
tion, 80  as  to  throw  upon  the  parties,  who  endeavour  to  support  it,  the 
burden  of  establishing  its  validity  (&). 

In  other  cases  however  where  no  such  presumption  exists^  those,  But  in  general 
who  seek  to  displace  the  claim  of  the  persons,  in  whom  the  legal  title  be^provifd™"** 
is  vested,  on  the  score  of  fraud,  must  establish  by  sufficient  evidence, 
the  facts,  on  which  they  rest  their  title  to  relief. 

With  regard  to  the  mode  of  proving  the  fraud,  it  was  laid  down  by  parol  evidence 
Lord  Hardwicke,  "  that  the  court  has  adhered  to  this  principle,  *  that  admissible  to 

*  *•  prove  the  fraud. 

the  Statute  of  Frauds  should  never  be  understood  to  protect  fraud ; 
and  therefore  wherever  a  case  is  infected  with  fraud,  the  court  will  not 
Kuifer  the  statute  to  protect  it,  so  as  that  any  one  should  run  away  with 
a  benefit  not  intended ' "  (c). 

Therefore  wherever  a  case  of  fraud  is  made  by  the  bill,  parol  evidence 
«ill  be  admitted  for  the  purpose  of  establishing  that  case ;  even  though 
the  effect  of  such  evidence  be  to  alter  or  vary  a  written  instrument, 
and  although  the  benefit  of  the  statute  be  insisted  upon  by  the  defen- 
dant (rf).  For  as  was  said  by  Lord  Thurlow,  "  The  moment  you  im- 
peach a  deed  for  fraud,  you  must  either  deny  the  effect  of  fraud  on  a 
deed,  or  you  cannot  but  be  under  the  necessity  of  admitting  parol 


(z)  1  Mad.  Ch.  Pr.  379 ;  1  Story,  Eq. 
Jur.  333. 

(a)  Ibidi  Crane  v.  Drake,  2  Vem.  616 ; 
Bwer  V.  Corbet,  2  P.  Wms.  148 ;  Newland 
▼•  Chttmpkm,  1  Ves.  105;  Jaeomb  ▼.  /Tor- 
•wotf,  2  Ves.  268 ;  EmUlie  v.  M'Aulaff,  3 
Bro.  C.C.:626 ;  Utterton  v. Maire,  i,ib,  270 ; 
wd  2  Ves.  jun.  95 ;  Scott  v.  T^ler,  2  Dick. 
725 :  Bemtey  v.  Ridgard,  1  Coz,  145  ;  Dick^ 
«*Oii  V.  Zjociyer,  4  Ves.  42,  3  ;  Doren  v. 
Simpt(m^  ib.  665 ;  Hill  ▼.  Simpeon,  7  Ves. 
1^2 ;  M'Leod  v.  Dntmmond,  14  Ves.  353^ 
»wll7Ves.l72. 

(i)  Dmie  v.  D.  qf  Marlbwrfmgh,  2  Sw. 
141 1  Hunter  v.  Atkine,  3  M.  &  K.  135, 


tide  tupra. 

(c)  In  Reeeh  v.  Kennegate,  I  Ves.  125 ; 
and  see  Hutchins  v.  Lee,  1  Atk.  448  ;  Mon^ 
tacute  V.  MaxweU,  1  P.  Wms.  620  ;  Walker 
▼.  Walker,  2  Atk.  98 ;  Young  v.  Peachy,  2 
Atk  258. 

(d)  Sellaek  v.  Harrie,  5  Vin.  Ab.  521  ; 
Thyn  v.  Thyn,  1  Vera.  296 ;  Oldham  v. 
Lie^ord,  2  Vera.  506  ;  Drak^ord  v.  Wilke, 
3  Atk.  539  ;  Reeeh  v.  Kennegate,  1  Ves.  125, 
and  Ambl.  67  ;  Imham  v.  Child,  1  Bro.  C.  C. 
93  ;  Cnppt  v.  Jee,  4  Bro.  C.  C.  475 ;  filmer 
v.  Gott,  7  Bro.  P.  C.  70;  Pember  v.  Maihere, 
1  Bro.  C.  C.  52 ;  Wilkineon  v.  Bradfield,  2 
Vera.  307  ;  Young  v.  Peachy,  2  Atk.  257. 


▼•  Druwtmonds  ^^  Ves.  361.  Although  this  distinction  was  doubted  by  Lord 
HldoQ  in  the  same  case  of  McLeod  v.  Drummand,  when  it  came  before  nim  on 
appeal,  17  Ves.  169,  1/0  :  and  see  I  Mad.  Ch.  Pr.  382. 
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Part  I.      benefit  of  such  a  trust  must  also  be  aware  of  his  rights,  and  acquiesce 

Chaptkr  II.    ^°  being  deprived  of  them ;  and  time  in  order  to  bar  the  remedy, 

SgcT«  ^'       will  not  begin  to  run  until  he  acquires,  or  might  have  acquired,  the 

knowledge  of  the  fact  on  which  the  trust  is  founded  (a).     However  it 

seems,  that  the  mere  poverty  of  a  party  is  not  sufficient  to  do  away 

with  the  effect  of  laches  in  prosecuting  his  claim  (ft). 

This  do&trine  was  established  previously  to  the  recent  statute 
.3  &  4  Will.  IV.  c.  27,  and  was  acted  upon  in  numerous  decisions, 
where  relief  was  afforded  notwithstanding  very  long  intervals  since  the 
accruer  of  the  title  (c).  And  in  this  sense  and  to  this  extent  the 
dictOj  which  are  to  be  found  in  the  books,  are  undoubtedly  true,  that 
^'  no  length  of  time  will  sanctify  or  cover  a  fraud"  (d). 

And  now  by  the  26th  section  of  the  statute  3  &  4  Will.  IV.  c.  27, 
it  is  expressly  enacted,  that  in  cases  of  concealed  fraud  time  shall 
not  begin  to  run,  until  the  fraud  shall,  or  vnth  reasonable  diligence 
might,  have  been  known  or  discovered  saving  the  rights  of  bond  fide 
purchasers  for  valuable  consideration. 

Upon  the  same  ground  it  has  been  decided,  that  lapse  of  time  will 

not  be  a  bar  to  the  relief,  where  from  the  obscurity  of  the  transaction 

the  plaintiff  was  unable  to  obtain  full  information  of  his  rights  (e) ; 

or  where  the  party  entitled  is  of  weak  understanding,  or  he  continues 

under  the  influence  of  the  defendant  (/)« 

Defendant  who      And  in  order  to  displace  the  title  of  a  party  to  relief  on  the  ground 

on\h^aoquic^^  ^^  '^  ^^^^  *"^  acquiescence,  it  lies  upon  the  defendant  by  distinct 

cence,  roust       and  expUcit  evidence,  to  bring  home  to  the  plaintiff  the  knowledge 

knowledge.        ^^  ^^  ^^^>  ^°  which  the  acquiescence  is  founded,  and  to  which  it 

refers  {g). 
After  great  However  where  a  party  comes  to  the  court  af^r  a  great  distance  of 

^den<^of  ^  ^^^®  ^^  impeach  a  transaction  for  fraud,  very  clear  and  strong 
fraud  must  be  evidence  will  be  required  to  establish  the  plaintiff's  case  (A). 
iT^  ^'  't  d  ^^  some  cases,  although  the  court  has  granted  the  main  relief 
to  a  retrospec-  prayed  by  setting  aside  the  transaction,  yet  on  account  of  the  length 
and  mSewith-  ^^  *'™®»  ^^^  **^  elapsed  before  the  claim  was  preferred,  the  account 
out  costs  on       has  been  directed  to  be  taken  only  from  the  time  of  filing  the  bill  (f  )* 

account  of 

tlelay.  (a)  J^yder  y.  Biekerton,  3  Sw.  81,  q. ;  June,  1835. 

BlermerhiUietT.  Day,  2  Ball  &  B.  118 ;  7Ve-  (d)  Muleahy  v.  Kttmedy,  1  Ridg.  P.  C. 

velyan  v.  Charter^  Rolls,  June  2pd,  1835.  337  ;  Pichtring  ▼.  Lord  Sian^fwd,  2  Vei. 

lb)  Roberts  y.  Tututall,  V.  C.  Wigram,  jun.  280. 

27th  Feb.  1845,  MS.  (e)  Murray  y.  Palmer,  2  Sch.  ft  Lef.  487. 

(c)  Siaeipole  y.  Vavoren,  1  Bro.  P.  C.  9 ;  (/)  Aylward  y.  Kearney,  2  Ball  &  B. 

Venum  y.  Vaudry,  2  Atk.  119;  Alder  y.  463;  Pickett  Y,Loygan,U  Ye*.  215;  Pur- 

Gregory,  2  Ed.  280 ;  Randall  y.  Errington,  cell  y.  M'Namara,  id.  91. 

10  Yes.  423  ;  Purcell  y.  M'Namara,  14  Yes.  {g)  Randall  y.  Errington,  10  Yes.  427,  8 ; 

91 ;  Walton  y.  Toove,  6  Mad..  1 53 ;  Gordon  Doumee  y.  Graxebrook,  3  Mer.  208. 

y.    Gordon,   3    Swaiist.  400 ;    Malony    y.  (A)  Chandoe  y.  Broumhw,  2  Ridg.  P.  C. 

L* Estrange,  1  Beat.  406.    In  Trevelyan  y.  397 ;  Chalmere  y.  Bradley,  1  J.  &  W.  59. 

Charter,  Sir  C.  Pepys,  M.  R.,  set  aside  apur.  (t)  Pickett  y.  Loggan^  14  Yes.  215 ;  Me* 

chase  at  an  underyalue  by  a  steward,  after  an  long  y.  VEetrange,  1  Beatt.  406 ;  Mulkelx 

interral  of  forty- seyen  years.     Bolls,  2nd  /eny.  Jlf«nitii,  SDr.  ^  W.  31f< 
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And  the  decree  has  been  made  without  costs  (A),  and  arrears  of  rents      Part  I. 
received  will  be  given  for  only  six  years  (I),  Ch^^'  ^^'n 

It  is  difficult  to  lay  down  as  a  general  proposition,  what  length  of      Sect.  i. 
acquiescence  will  be  a  bar  to  relief  on  the  ground  of  fraud.     This  must  what  leoethof 
necessarily  be  a  matter  of  equitable  discretion,   depending  on  the  Aoquiewenoe 
nature  of  the  transaction,  and  the  circumstances  of  the  parties  in  each  title  to  relief? 
individual  case.     In  many  of  the  cases  indeed,  where  relief  was  given 
after  a  long  interval,  the  question  of  acquiescence  does  not  appear  to 
have  been  raised ;  so  that  they  can  scarcely  be  considered  as  authori- 
ties on  the  point.     The  legal  bar  of  twenty  years  appears  to  have 
been  treated  as  the  proper  limit  on  several  occasions  (m) ;  and  it  was 
distinctly  decided  in  one  case,  that  equity  will  not  relieve,  where  the 
facts  constituting  the  fraud  are  in  the  knowledge  of  the  party,  and  he 
lies  by  for  twenty-five  years  (n),  and  in  another  case  twenty-one  years' 
acquiescence  was  held  to  be  a  bar  to  the  relief  (o). 

In  Gregory  v.  Gregory  Sir  William  Grant,  M.  R.,  dismissed  a  biU, 
to  set  aside  a  purchase  by  a  trustee  after  a  lapse  of  eighteen  years, 
upon  the  length  of  time  only,  and  the  decision  was  affirmed  on  appeal 
by  Lord  Eldon  (p). 

And  in  the  case  of  Champion  v.  Riyby  (9),  Sir  John  Leach^  M.  R., 
refused  to  set  aside  a  purchase  by  a  solicitor  from  his  client  after  an 
acquiescence  on  the  part  of  the  plaintiff  for  eighteen  years  (q).  And 
in  a  late  case  acquiescence  for  eighteen  years  in  a  purchase  by  a  trustee 
was  held  by  Vice-Chancellor  Wigram  to  bar  the  right  to  relief  (r). 

In  such  cases  however,  unless  the  case  of  acquiescence  is  extremely 
strong,  the  bill  will  usually  be  dismissed  without  costs  («). 

In  Pryce  v.  Byrn^  Lord  Alvanley,  M.  R.,  dismissed  a  bill  to  set 
aside  a  purchase  by  trustees  made  twenty  years  before  (0-  But  in 
Molony  v.  V Estrange  (u)  relief  was  given  against  a  purchase  by  an 
agent  after  an  acquiescence  of  thirty  years  (u).  And  in  a  late  case  in 
Ireland  relief  was  given  against  a  lease  fraudulently  obtained  by  a 
person,  who  filled  the  character  of  guardian  and  agent  and  receiver, 
where  there  had  been  a  delay  of  eleven  years  in  instituting  the  suit  (a;). 

Where  the  right  is  vested  in  a  large  body  of  persons,  such  as  Large  bodies  of 
creditors,  it  has  been  decided,  that  acquiescence   is  no  argument  J^ton'^not** 

against  decreeing  the  relief  (y).  Although  in  the  instances,  where  barred  by  ac- 

Quiesciaioe. 

{k)  Att'Gtn,  T.  Ld,  Dudley,  Coop.  146,  27th  Feb.  1845,  MS. 

8 ;  Ptaree  v.  Newlyn,  3  Mad.  189.  (t)  Gregory   ▼.   Gregory ,    Coop.     201 ; 

(/)  Pearce  ▼.  Newlyn,  3  Mad.  189.  Ckampiou  t.  Rigl^y,  1  R.  &  M.  539  ;  Port- 

(»)  SutitA  Y.  C/oy,  3  Bro.  C.  C.  639,  n. ;  lock  y.  Gardner,  1  Hare,  594. 

Havemden  t.  Ld.  Anneeley,  2  Sch.  &  Lef.  (0  Pryee  v.  Bym,  cited  5  Yes.  681. 

636, 7 ;  StaeiAouseT,  Bamaion,  10  Yea.  466.  («)  Molony  ▼.  VBetrange,  Beat.  406. 

(■)  Bienmerk4U9etY.Day,2  Ball&B.118.  (x)  Mulhallen  ▼. lfar»m,3 Dr. &W. 31 7. 

(o)  SeUea  t.  Hhodee,  1  Bligh,  N.  S.  1.  (y)  Whicheote  v.  Lawrence,  3  Yea.  740, 

ip)  Gregory  y,  Gregory,  Coop.  201 ;  8,  52 ;  Case  in  Exchequer,  died  6  Yes.  632  ; 

C  Jac.  631.  York  Buildinge  Cbmpany  ▼•  Mackenzie,  8 

(g)  Ckmmjnon  t.  Rigby,  1  R.  &  M.  539.  Bro.  P.  C.  42. 

(r)  JMcr/a  t.  Tumeiall,  Y.  C.  Wigram, 
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Part  I.      this  was  decided,  the  acquiescence  does  not  seem  to  have  been  for  a 
Ch^™'ii.    very  long  period. 
Sbct.  1.  This  exception  will  also  prevail  in  favour  of  large  societies  of  persons, 

such  as  a  society  of  dissenters,  for  whose  benefit  relief  was  decreed  in 
one  case  by  Sir  William  Grant  after  a  delay  of  twenty-two  years, 
although  without  costs  on  account  of  the  length  of  time  (z).  And  the 
same  rule  has  been  established  in  favour  of  charities  generally  (a) .  But 
this  subject  will  be  considered  more  at  length  in  a  future  chapter  (&). 


Nor  charitable 
institutions,  or 
aodeties. 


Contracting 
parties  are 
trustees  the  one 
for  the  other. 


The  person,  on 
whom  the  legal 
estate  devolyes 
for  want  of  a 
trustee. 


Sect.  2. — By  Equitable  Construction  in  the  Absence  of  Fraud. 

It  not  unfrequcntly  happens,  that  the  principles,  adopted  by  coui'ts 
of  equity  in  administering  justice,  differ  materially  irom  those,  that 
have  been  established  by  courts  of  law.  The  former  are  often  carried 
to  a  greater  extent,  and  occasionally  indeed  are  at  direct  variance  with 
the  latter.  In  such  cases  the  courts  of  equity  vindicate  their  own 
principles  by  means  of  their  peculiar  jurisdiction  in  personam^  and 
convert  the  holder  of  the  legal  estate,  though  unaffected  by  fraud 
either  actual  or  constructive,  into  a  trustee  for  the  party,  who  is 
entitled  by  the  rules  of  equity  to  the  beneficial  interest. 

For  instance  when  a  contract  has  been  entered  into  for  the  sale  of 
an  estate,  the  legal  title  to  the  property  remains  unaffected,  and  ai 
law  the  parties  have  only  acquired  a  right  of  action  for  breach  of  the 
contract,  in  case  it  is  not  performed.  But  one  of  the  first  principles 
of  equity  is,  that  it  looks  upon  things,  agreed  to  be  done,  as  actuaOy 
performed  (c)  ;  and  acting  on  this  principle,  when  the  contract  is 
made,  it  considers  the  vendor  as  a  trustee  for  the  purchaser  of  the 
estate  sold  {d) ;  and  the  purchaser  as  a  trustee  of  the  purchase-money 
for  the  vendor  (c). 

This  equity  attaches  immediately  on  the  making  of  the  contract,  and 
wiU  not  therefore  be  affected  by  the  subsequent  death,  or  bankruptcy, 
or  any  other  act  of  either  of  the  parties,  before  the  contract  is  carried 
into  execution  (/). 

Another  rule  of  equity,  which  admits  of  no  exception,  is,  that  ihe 
court  will  never  aUow  a  trust  to  fail  for  want  of  a  trustee  {g).  There- 
fore where  a  trust  is  created,  but  the  party  creating  it  has  appointed 


{x\  AtL-Oen,  ▼.  Ld.  Dmdley,  Coop.  146. 

(a)  A(t.'Oen.  ▼.  Hungtfford,  8  Bl.  N.  C. 
437 ;  AtU.  Oen.  v.  FtmitY,  C.  Wignm,  Mich. 
Term,  1844. 

(b)  Pott,  Pt.  2,  Ch.  2,  s.  5. 

(c)  Francis's  Maxims,  13  ;  1  Fonhl.  Eq. 
Tr.  B.  1,  Ch.  6,  s.  9. 

(d)  Atcheriey  ▼.  Vemtm,  10  Mod.  518 ; 
Davie  ▼.  BeardMham,  1  Ch.  Ca.  39 ;  Green 
V.  Smith,  1  Atk.  572 ;  1  Sugd.  V.  &  P.171 ; 
Wall  ▼.  Bnght,  IJ.  &  W.  500. 


(e)  Oreen  ▼.  Smith,  ubi  wpra  /  Potterft^ 
▼.  Moore,  3  Atk.  273  ;  1  Sugd.  V.  &P.  IJ*- 

(/)  Paul  ▼.  WUkme,  Toth.  106;  Bvhr 
V, mu,  2  Ch.  Rep,  113 ;  Wmged^^lAM^* 
2  Eq.  Ca.  Ahr.  32,  pi.  43;  Orieber  t.  FMcUr, 
1  P.  Wms.  737 ;  Bowlee  y.  B/ogert,  6  V«. 
95,  n. ;  Whituwrth  v.  Demi,  1 V.  &  B.  5«  J 
1  Sugd.  V.  &  P.  171,  2.  ^ 

{jsD  Co.  Litt.  290,  b.;  BntL  note  1,  vl'l 
1  Mad.  Ch.  Pr.  580. 
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no   trustee  (A),  or  the  trustee  by  the  rules  of  law  is  incapable  of      Part  I. 
taking  (i) ;  or  the  appointment  of  the  trustee  fails  by  his  death,  or   ^  ^'^'  ''• 
refusal,  or  otherwise  (A).      In  all  these  cases  the  court  will  follow  the       Ssct.  2. 
estate  into  the  hands  of  the  party,  in  whom  it  becomes  vested  at  law,  *^ 
and  will  treat  him  as  the  trustee  for  the  execution  of  the  trust  (Q. 

This  description  of  trust  is  clearly  within  the  recent  statute  (4  &  5 
WilL  IV.  c.  23)  for  the  amendment  of  the  law  relative  to  the  escheat, 
and  forfeiture,  of  trust  estates.  The  fourth  section  of  that  act,  ex* 
presdy  extends  its  operation  to  trusts  arising  or  resulting  by  implica- 
tion of  law  or  construction  of  equity.  There  is  therefore  no  doubt, 
but  that  this  equity  would  be  enforced  against  the  crown,  or  any 
lord  by  escheat,  upon  whom  the  legal  title  to  an  estate  so  circum- 
stanced would  devolve  in  default  of  an  heir  or  next  of  kin  of  the 
creator  of  the  trust  (m). 

Again  where  a  testator  appoints  a  debtor  to  be  his  executor ;  such  Executor,  in- 
an  i4>pointment  will  operate  at  law  as  a  release,  or  extinguishment,  of  f  ^^^  ^  \^^ 
the  debt.      The  principle  being,  that  as  an  executor  cannot  maintain  tee  for  the 
an  action  agamst  himself  for  the  debt,  the  right  of  action,  which  has  ^^^^  ""^  ^ 
been  thus  once  voluntarily  suspended  by  the  act  of  the  party,  is  for 
ever  gone  and  discharged  (n). 

In  equity  however  the  executor  will  be  accountable  for  the  amount 
of  the  debt,  due  from  himself  as  general  assets  for  the  payment  of  the 
testator's  debts  and  legacies  (o).  And  this  equity  will  be  enforced  in 
favour  of  the  residuary  legatee  or  next  of  kin  of  the  testator  (p). 

Another  instance  of  a  constructive  trust  of  this  description  is,  the  Volanteer, 
case  of  a  person  taking  property  from  a  trustee  without  notice  of  the  J*^^^^?i* 
trust,  but  without  having  given  any  valuable  consideration  for  it.      In  notice  of  the 
such  a  case  the  party,  in  whom  the  property  thus  becomes  vested,  will  *™*** 
be  bound  by  the  trust  to  the  same  extent,  as  the  trustee,  from  whom 
he  took  (q).    However  we  have  seen  that  it  would  be  different  with 
regard  to  a  bond  fide  purchaser  for  a  valuable  consideration  (r).     But  Disseisor  not 
persons,  who  obtain  possession  of  an  estate  by  actual  ouster  and  dis-  J^^^Jn*^ 
seisin,  without  collusion  with  the  trustee  will  not  be  bound  by  the  possession 
trust,  although  they  may  have  had  notice  of  it.      For  the  disseisor  ^th^otice. 


(A)  Co.  Litt.  Bntl.  not.  ubi  tupras  White 
▼.  Wkite,  1  Bro.  C.  C.  12. 

(i)  Sonley  y.  Chek  Makers'  Company,  1 
Bn>.  C.  C.  81. 

(k)  Hewett  t.  Hewett,  2  Ed.  332;  Ck>. 
litt.  113  a,  n.  2 ;  Doiley  y.  Sharratt,  2  Fonbl. 
Bq.  216;  Lewis  ▼.  Lewie,  1  Cox,  162. 

(0  1  Mad.  Ch.  Pr.  580 ;  White  v.  WhUe, 
5  BeaT.  222. 

(m)  1  Mad.  Ch.  Pr.  uM  mpra, 

{%)  NedMam'e  case,  8  Co.  136,  a;  Wentw. 
Off.  Ex.  Ch.  2,  p.  73,  14th  ed. ;  2  Wms. 
Hxors.  811,  and  cases  cited. 


(o)  Flud  y.  Rumcey,  Ydy.  160 ;  PhiUipe 
y.  PhiUipe,  Freem.  11,  and  1  Ch.  Ca.  292  ; 
Erringten  y.  Evans,  2  Dick.  456 ;  Carey  y. 
Qoodinge,  3  Bro.  C.  C.  1 1 1 ;  Berry  y.  Ueher, 
1 1  Ves.  90 ;  Simpson  y.  Gutteridge,  13  Yes. 
264  ;  2  Wms.  Exors.  815,  16. 

(p)  Brown  y.  Selwyn,CBa,  temp.  Talb. 
240 ;  S,  C.  3  Bro.  P.  C.  607  ;  Carey  y. 
Goodinge,  3  Bro.  C.  C.  110. 

(?)  Py^  ^-  Oorge,  1  P.  Wms.  128 ;  1  Cruis. 
Dig.  Tit.  12,  Ch.  4,  s.  16 ;  Maneell  y.  Man^ 
m//,  2  P.  Wms.  681. 

(r)  Ante,  p.  140. 

l2 
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Part  I.  creates  a  title  for  himself  paramount  to  the  trust  («).      And  a  term 

Chaptbr  II.  outstanding  in  a  trustee  will  attend  the  inheritance  for  the  benefit  of 

S«cT.  2.  the  disseisor  (t). 
Hdr  of  mort.         Upon  the  death  of  a  mortgagee  in  fee,  who  has  not  foredosed,  the 

^^«e^^^h  mortgage  debt  will  constitute  part  of  his  personal  assets,  but  the  legal 

personal  lepie-  fee  in  the  lands  will  descend,  if  not  otherwise  disposed  of,  to  his  heir  at 

sentaiive.  |^^^     rpj^^  j^^j^.  jjQ^^y^i,  ^j||  hold,  as  a  trustee  by  construction  of 

equity  for  the  benefit  of  the  parties  entitled  to  the  personal  estate  («). 
Mortgagee,  who  So  where  the  legal  interest  in  real  or  personal  estate,  is  vested  in  a 
t"^tee  f^*th  i^ortg»g©e»  or  other  incumbrancer,  to  secure  a  debt ;  which  is  after- 
mortgagor,        wards  paid ;    he  becomes  a  trustee  for  the  mortgagor  immediately 

upon  the  satisfaction  of  the  debt,  until  a  reconveyance  be  executed  (a;). 
Banker  not  a  Money  deposited  by  a  person  with  a  banker  creates  a  legal  debt 

trustee  for  his     between  the  parties,  which  may  be  recovered  by  an  action  at  law.    But 

in  the  absence  of  special  circumstances,  the  customer  is  not  at  liberty  to 
treat  the  banker  as  a  trustee^  and  sue  him  in  equity  for  an  account  (y). 
Trustees  de  wn  There  is  another  class  of  trustees,  which  may  be  referred  to  a  con- 
structive trust  of  the  description  now  under  consideration.  This  is, 
trustees  de  son  torty  or  those,  who  of  their  own  authority  enter  into 
the  possession  or  assume  the  management  of  property,  which  belongs 
beneficially  to  others.  Such  persons  will  of  course  be  always  liable 
to  be  deprived  of  the  possession,  which  they  have  thus  assumed,  at  the 
will  of  the  parties  beneficially  entitled.  And  as  a  general  rule  they 
will  doubtless  be  liable  to  the  payment  of  any  costs  or  expenses,  which 
their  unauthorized  intrusion  may  have  occasioned.  Although  cases 
may  be  easily  imagined,  where  the  interference  of  a  stnmger  has 
proceeded  from  necessity  and  from  the  sole  desire  of  protecting  and 
benefiting  the  property,  and  where  consequently  a  trustee  of  this 
description  would  be  decreed  to  have  his  costs  and  other  expenses. 
During  the  continuance  of  their  possession  or  management,  such 
trustees  are  subject  to  the  same  rules  and  remedies  as  other  construc- 
tive trustees  (z). 
Bank  of  Eng-  It  is  to  be  observed,  that  the  general  doctrine  of  constructive  trusts 
h°  OTM\^Jti4  ^^'^  "^^  ^^  enforced  against  the  Bank  of  England  with  regard  to  sums 
trusts.  of  stock  in  their  books.      And  as  a  general  rule  they  will  only  be 

bound  to  recognize  the  person  who  has  the  legal  title  to  the  stock  (a). 

(»)  Fmeh*sctMf  4  Inst.  85 ;  SngdL  GUb.  (z)  See  WiUom  ▼.  Moon,  1  M.  ft  K.  127, 

Us.  429.  146. 

(0  Reynoldt  ▼.  /Duct,  2  S.  ft  St.  206.  i^a)  Ptarnn  ▼.  Btmk  iffBmgUtmd,  2  Bro. 

(«)  EIU$  y.  GuavoM,  2  Ch.  Ca.  60;  1  Fonbl.  C.  C.  529  ;  Hartgo  y.  Bank  ^  Bngtamd,  3 

Tr.  Eq.  B.  3,  C.  1,  s.  13 ;  2  Cruis.  Dig.  90, 1.  Yes.  55 ;  Bank  qf  England  y.  Panom^  5 

(a)  Baldwin  y.  Banuter,  3  P.  Wms,  251,  Yes.  665  ;  Anttm  y.  Bank  qf  England,  8 

n.  (A.) ;  Poole  y.  Pati,  I  Beay.  600.  Yes.  522  ;  Bank  qf  England  y.  Loan,  15 

(y)  Foleg  y.  HUl,  Chancery  MS.  Yet.  583 ;  Briited  y.  Wilkmt,  3  Hare,  235. 
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DIVISION  III. 

THE  CONSTITUTION  OF  TRUSTEES  BY  WAY  OF  SUBSTITUTION  IN  THE 

PLACE  OF  THOSE  ALREADY  CREATED. 

The  machinery  of  trusts  would  be  very  imperfect,  if  means  were  not      Part  I. 
provided  for  filling  up  the  vacancies  which  may  be  occasioned  from    chaftbr  I. 

time  to  time  by  the  death  or  resignation  or  refusal  to  act  of  the  z r — 

original  trustees.     New  trustees  may  be  created,  either  1st,  in  exercise  stituted. 
of  a  power  contained  in  the  trust  instrument ;  or  2nd,  by  the  interpo-   ist.  Under  a 
sition  of  the  Court  of  Chancery.  power. 

''  2nd.  By  Court 

of  Chancery. 


CHAPTER  I. 

THE  SUBSTITUTIONARY  CREATION  OP  TRUSTEES  IN  EXERCISE  OF  A  POWER. 

The  office  and  duties  of  a  trustee,  being  matters  of  confidence,  can-  The  office  of 
not  be  delegated  by  him  to  another,  unless  an  express  authority  for  {^^^^^^d*^ 
that  purpose  be  conferred  on  him  by  the  instrument  creating  the  without  a 

trust.  P^""^  ^^'  *^** 

^  ^"^  purpose. 

Therefore  upon  the  death,  or  refusal  to  act,  of  one  or  more  of 
several  co-trustees,  the  office  of  trustee  will  devolve  with  the  legal 
estate  upon  the  survivors,  or  upon  those  who  accept  the  trust,  and 
ultimately  upon  the  heir,  or  personal  representatives  of  the  last 
survivor.  Nor  will  there  be  any  means  of  continuing  the  original 
number  and  the  proper  succession  of  trustees  by  any  fresh  appoint- 
ment, except  under  a  decree  of  the  Court  of  Chancery. 

If  a  trustee  convey  away  the  trust  estate  to  another,  though  it  be  Effect  of  an 
to  his  co-trustee,  without  any  such  authority  created  by  the  trust  ^nveymcTby 
instrument,  or  the  sanction  of  the  court,  the  conveyance  will  doubtless  a  trustee. 
operate  to  pass  the  legal  estate  in  the  property,  but  the  office  of 
trustee  with  all  its  responsibilities  will  still  remain  unchanged  in  the 
original  trustee.     He  will  therefore  continue  personally  answerable  to 
the  ceUtds  que  trusts  for  any  misconduct  or  breach  of  trust,  committed 
by  the  party,  in  whose  power  he  has  thus  placed  the  trust  estate  (a). 
And  the  person  to  whom  the  property  is  so  conveyed,  will  be  unable 
to  exercise  any  of  the  powers,  annexed  to  the  office  of  trustee,  in  any 
dealings  with  third  persons  respecting  the  trust  estate  (&). 

(a)  Ckalmert  ▼.  Bradley,  1  J.  &  W.  68 ;  Joum.  N.  S.,  Chanc.  54. 
Wilkmwn  r.  Parry  t  4  Kuss.  272;  6  Jarm.  (b)  Ibid,  et  vide  L^d  Bray  broke  v.  Jru- 

Bythewood's  Conveyancing,  506,  3rd  ed. ;  kip,  8  Yes.  417. 
Adamt  Y.  Paynier,  V.  C.  Bruce,  14  Law 
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Part  I.  A  power  to  nominate  new  trustees  can  seldom  exist,  except  where 

Chaftbe  I.    ^^®  trust  has  been  expressly  created  by  deed  or  will.     In  all  other 

cases  of  trust  the  continuance  of  the  trustees  by  substitutionary 

appointment  must  be  provided  for  by  application  to  the  Court  of 

Chancery,  which  will  form  the  subject  of  consideration  in  the  next 

chapter. 

A  power,  to  A  power  to  appoint  new  trustees  can  only  be  created  by  the  author 

appoint  new      ^f  ^he  trust  himself.     The  court  cannot  in  seneral  delegate  to  others 

trustees^  not  ...  •       % 

given  to  tnu-     the  authority,  which  it  assumes  in  these  cases ;  and  trustees,  appomted 
tTthe^^^rt^  or  substituted  by  the  court,  will  not  usually  be  authorized  to  appoint 

others  in  their  stead  (c)*. 
Except  in  cases      However,  there  seems  to  be  an  exception  to  this  rule  in  cases  of 
of  charity.         charity.     For  in  charitable  trusts  equity  will  not  only  appoint  new 

trustees  to  fill  the  vacancies  actually  created,  but  it  will  also  sanction 

the  insertion  of  a  direction  in  the  scheme,  that  regular  appointments 

may  be  made  by  proper  parties  from  time  to  time,  as  often  as  occasion 

may  require  (d). 

Every  settle-  Every  well  drawn  deed  of  settlement  and  will  creating  trusts,  which 

™*°* '^^"^^      may  by  possibility  endure  beyond  a  very  short  period,  contains  powers, 

to  appoint  new  enabling  any  of  the  trustees  for  the  time  being  to  relinquish  the  trust, 

trustees.  ^^  ^^jj  ^^g  provisions  for  supplying  by  fresh  nominations  the  vacancies 

to  be  occasioned  by  the  resignation,  or  the  death  or  incapacity  of  any 
trustee  (e).  A  suit  in  Chancery  will  be  the  almost  certain  consequence 
of  the  omission  of  these  provisions. 
Such  a  power  Such  a  power  will  be  inserted  in  a  settlement  under  articles  as  a 
setti^'?*  "reasonable  and  proper  power."  Thus  in  Lindaw  v.  Fleetwood (f) 
under  articles,  a  Strict  settlement  was  directed  by  a  will,  and  that  there  should  be 
and  reasonable  ^^^^^ed  in  it  powers  of  leasing,  sale,  partition  and  exchange,  and 
power."  that  in  such  settlement  should  be  inserted  ^*  all  such  other  proper 

and  reasonable  powers,  as  are  usually  inserted  in  settlements  of  like 
nature."  Sir  J.  Leach,  M.  R.,  held,  that  a  power  to  appoint  new 
trustees  was  a  proper  and  reasonable  power  to  be  inserted  in  the  settle- 
ment (/).  Some  reliance  indeed  was  placed  by  the  court  upon  the 
direction  being  in  a  separate  and  distinct  sentence,  but  Sir  E.  Sugden 

(c)  Sa^iey    T.   Mamell,    4  Mad.   226;  2  Sugd.  Pow.  533,  6th  ed.;    AtL-Gm.  v. 

Souihwett  ▼.  Wardf  Taml.  314;   but  see  Whuihehea^Z  Bn>.  C.  C.  373;  8.  C.  Seton, 

Joyce  ▼.  Joj^ee,  2  MoU.  276 ;  2  Sugd.  Pow.  Deer.  131 ;  case,  12  Sim.  262. 

633,  6th  ed. ;  Brown  v.  Broum,  3  T.  &  C.  (e)  6  Jarm.  Bythew.  Conyey.  606, 3rd  ed. 

39ft-  If)  Lindow  ▼.  Fleetwood,  6  Sim.  152 ; 

(<0  Att.^OeH.  ▼.  Shore,  I  M.  &  Cr.  394  ;  JAmpa^  ▼.  Qould,  12  Sim.  426. 


*  However  in  Joyce  v.  Joyce,  2  Molloy,  276,  which  was  a  suit  for  the  ap- 

Somtment  of  new  trustees,  the  decree  directed  a  proyiso  to  be  inserted  in  the 
eed,  authorizing  the  parties  from  time  to  time  thereafter  to  appoint  new 
trustees ;  and  see  White  v.  White,  5  Beav.  221 :  and  Lampayo  v.  Godd,  12 
Sim.  426,  and  poet.  Chap.  II.,  sect.  3. 
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in  htti  work  on  Powers  observes,  that  ^^  appears  to  be  too  thin  a  dis-      Part  I. 
In  franung  these  powers  the  greatest  care  should  be  taken  to 


provide  for  every  possible  contingency,  in  which  a  change  or  new  regunied  in  ^ 
appointment  of  trustees  may  become  necessary,  or  desirable,  so  as  to  framing  the 
obviate  the  expense  and  trouble  of  an  application  to  the  Court  of 
Chancery*.  And  where  an  appointment  is  made  under  such  a  power, 
it  is  of  the  last  importance  both  to  the  retiring  and  the  newly 
^pointed  trustee  as  well  as  to  the  cestuis  que  trusts  and  other  persons 
interested  to  ascertain,  that  the  appointment  is  clearly  sanctioned  by 
the  terms  of  the  power.  If  the  circumstances  do  not  warrant  the 
making  the  new  appointment,  or  there  be  any  irregularity  in  the 
mode  of  exercising  the  power,  the  appointment  will  be  bad,  and 
the  retiring  trustee  will  not  be  exonerated  from  the  responsibilities  of 

(ff)  2  Sugd.  Pow.  527. 


*  The  following  is  suggested  as  a  proper  form  for  a  power  of  appointing  Form  of  power 
new  trustees  of  property  settled  upon  the  usual  trusts  in  strict  settlement.       of  apiwinting 

Provided  always,  and  it  is  hereby  further  declared,  that  if  the  trustees  hereby  ^^^  tni«tee«. 
appointed,  or  any  of  them  or  any  future  trustees  or  trustee  hereof  shall  die, 
(either  before  or  after  their  or  his  acceptance  of  the  trusts  hereof,)  go  to 
reade  abroad,  desire  to  be  discharged  mm,  renounce,  decline  or  become 
incapable  or  unfit  to  act  in  the  trusts  of  these  presents,  while  the  same  trusts 
or  any  of  them  shall  be  subsisting.  Then,  and  in  every  or  any  such  case,  and 
so  often  as  the  same  shall  happen,  it  shall  be  lawful  for  the  said,  (ike  cestuis 
que  trusts  [|f  any]  for  life,)  or  the  survivor  of  them  by  any  writing  or  writings 
under  their  his  or  her  hands  or  hand  attested  by  two  or  more  witnesses, 
and  after  the  decease  of  such  survivor  then  for  the  surviving  or  continuing 
trostees  or  trustee  hereof,  or  the  executors  or  administrators  of  the  then  last 
acting  trustee,  (whether  such  surviving  trustees  or  trustee  or  executors  or 
administrators  respectively  shall  be  wiUing  to  act  in  other  respects  or  not,)  by 
any  writing  or  writings,  under  their  or  his  hands  or  hand  attested  by  two  or 
more  witnesses,  to  nominate  and  substitute  any  person  or  persons  to  be 
trustee  or  trustees  hereof  in  the  place  of  the  trustee  or  trustees  so  dying, 
going  to  reside  abroad,  desiring  to  be  discharged,  renouncing,  declining,  or 
becoming  incapable  or  unfit  to  act  as  aforesaid.  And  that  so  often  as  any 
new  trustee  or  trustees  hereof  shall  be  appointed  as  aforesaid,  all  the  heredi- 
taments, &c.  which  shall  for  the  time  beme  be  holden  upon  the  trusts  hereof, 
shall  be  Uiereupon  conveyed  assigned  and  transferred  respectively  in  such 
manner,  that  the  same  may  become  legally  and  effectually  vested  in  the 
acting  trustees  hereof  for  the  time  being,  to  and  for  the  same  uses  and  upon 
the  same  trusts  and  with  and  subject  to  the  same  powers  and  provisions  as 
are  herein  declared  and  contained  of  and  concerning  the  same  hereditaments 
and  premises  respectively  or  such  of  the  same  uses  trusts  powers  and 
provisions  as  shall  then  be  subsisting  or  capable  of  taking  effect.  And  that 
every  new  trustee,  to  be  from  time  to  time  appointed  as  aforesaid,  shall 
thenceforth  be  competent  in  all  things  to  act  in  the  execution  of  the  trusts 
hereof  as  fully  and  effectually  and  with  all  the  same  powers  and  authorities  to 
all  purposes  whatsoever,  as  if  he  had  hereby  been  originally  appointed  a 
trustee  in  the  pbce  of  the  trustee,  to  whom  he  shall  whether  immediately  or 
otherwise  succeed. 


152  THE  CREATION   OF  TBUSTBBS   UNDER    A   POWER. 

Part  I.      the  tnisti  whilst  the  newly  appointed  trustee  will  be  unable  to  exercise 
Chaftkr  I.    **^®  powers  attached  to  the  oflSce  (A). 

The  power  should  express  plainly  the  cases,  in  which  new  trustees 

may  be  appointed,  and  when  and  by  whom  the  appointment  is  to 

be  made,  it  should  also  embrace  every  event,  that  can  render  such 

an  appointment  necessary,  viz.;  the  death  of  all  or  any  one  or  more 

of  the  original  or  substituted  trustees,  their  absence  from  the  country, 

their  wish  to  retire  from  the  office,  or  their  original  refusal  to  accept 

it,  or  finally  their  future  incapacity  to  discharge  its  duties ;   and  it  is 

seldom  that  any  difficulty  can  arise  either  upon  the  construction  or 

effect  of  the  power  when  so  framed. 

Cases  on  the  However  the  construction  of  these  powers,  when  less  accurately 

twf^w^"  ""^  fra""®^'  ^^  °o*  unfrequently  been  the  subject  of  litigation*. 

Power  to  ap.  ^^  ^^®  ^^  ^'  Morris  v.  Preston  (i),  powers  of  sale  and  exchange 

poiQt,  with  con-  ^ere  given  in  a  settlement  to  the  trustees  to  preserve  contingent 

vMuff  trustee,    remainders :    and  there  was  a  power,  in  case  of  the  death  of  any 

authorizes  an      ^,.  either  of  the  trustees,  for  the  husband  and  wife,  or  the  survivor, 

appointmeot  -     ,  .   . 

after  the  death    with  the  consent  of  the  surviving  co-trustee  or  co-trustees^  to  appoint 
of^th  trus-      ^jjy  jjg^  trustee  or  trustees ;  and  upon  such  appointment  the  surviving 

CO- trustee  should  convey  the  estate,  so  that  the  surviving  trustee  and 
trustees^  and  the  new  trustee  or  trustees,  might  be  jointly  concerned 
in  the  trusts,  in  the  same  manner,  as  such  surviving  trustee  and  the 
person  so  dying  would  have  been,  in  case  he  were  living. — The 
purchaser  objected  to  the  title  of  the  trustees  under  the  power  of  sale, 
because  they  were  not  appointed  until  the  death  of  both  the  trustees 
of  the  original  settlement,  which  was  not  authorized  by  the  power: 
but  the  objection  was  waived  without  argument  (i).  With  respect  to 
this  case  Sir  E.  Sugden  has  observed,  that  the  power  in  terms  clearly 
did  not  extend  to  the  event  which  happened :  it  contemplated  only  an 
appointment  on  the  death  of  one  trustee,  and  not  an  appointment 
after  the  death  of  both  :  the  ground  on  which  the  plaintiff's  counsel 
waived  the  objection  must  have  been,  that  the  intention  of  the  power 
was,  that  new  trustees  should  be  appointed,  whenever  circumstances 
might  require  it.  "  Clear  as  this  point  appears  to  be,^  says  the  same 
learned  writer,  ''  it  is  to  be  regretted,  that  the  opinion  of  the  court 
was  not  taken  upon  it.     It  has  more  than  once  happened,  that  what 

(*)  See  Adanu  ▼.  PapUer,  14  Law  Joum.  (Q  Marrii  ▼.  Preitom,  7  Ves.  647. 

N.  S.,  Chanc.  54. 

*  Where  there  was  a  power  in  a  deed  of  settlement  of  a  dissenting  chapel, 
for  the  appointment  of  new  trustees  on  the  desertion  or  removu  of  any 
existing  trustee  ;  it  was  held  bv  Lord  Eldon,  that  the  clause  did  not  apply  to 
the  case  of  a  trustee,  who  had  left  the  trust,  on  account  of  its  having  been 
converted  by  the  other  trustees  against  his  approbation  to  purposes  distiDct 
from  the  intention  of  the  founder.    Attomey-General  v.  Pearson,  3  Mer.  412. 
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iven  up  in  aigument  the  court  has  enforced  "(A).    However      Part  I. 
the  case  of  Morris  v.  Preston^  has  since  been  judicially  recognized  as    cbaptbk  I 

an  authority  by  the  learned  writer  and  judge,  whose  observations  have 

just  been  cited. 

In  a  recent  case  in  Ireland  two  trustees  were  appointed  by  a  settle-  Or  after  the 
ment,  and  there  was  a  power  for  the  tenant  for  life  together  with  the  death  of  one, 
surviving  or  continuing  or  acting  trustee  for  the  time  being  to  nominate  paclty  of  the 
new  trustees,  with  a  direction  that  the  trust  estate  should  thereupon  ®*^^  trustee. 
be  vested  in  the  new  trustee  jointly  toith  the  surviving  or  continuing 
trustee.      One  of  the  original  trustees  died,  and  the  other  became 
bankrupt,  and  it  was  objected  that  the  power  was  consequently  gone ; 
but  the  Lord  Chancellor   (Sir  E.  Sugden)  overruled  the  objection, 
observing,  that  that  happened  in  many  cases  without  the  power  being 
affected  (/). 

In  a  very  late  case  before  the  Vice-Chancellor  of  England,  three  Trustees,  dying 
executors  and  trustees  were  appointed  by  a  will,  which  contained  the  ^*j^*^**I^^* 
ordinary  power,  in  case  all  or  any  of  the  said  trustees  should  die,  &c.,  within  the 
that  it  should  be  lawful  for  the  surviving,  continuing,  or  acting,  ^^^pr^*pro! 
trustees  or  trustee  to  appoint  new  trustees.      Two  of  the  trustees  vision. 
died  in  the  testator^ s  lifetime:  and  although  it  was  unnecessary  to 
decide  the  point,  his  Honor's  opinion  evidently  was  that  the  power  did 
not  apply  to  the  event  that  had  happened.     "  It  appears  to  me,'' 
observed  his  Honor,  ^^  at  least  very  questionable,  whether  Mr.  John 
Gladstone  {the  surviving  trustee)  could  in  the  events^  that  have  hap- 
penedj  have  appointed  new  trustees*^     I  cannot  but  think,  that  it  was 
at  least  a  question  whether  he  had  the  power,  which  he  certainly 
might  have  exercised,  if  the  two  other  trustees  had  died  after  the 
testator  (m). 

The  grounds  of  this  opinion  of  the  learned  judge  doubtless  were, 
that  the  persons  dying  in  the  testator's  lifetime  never  filled  the 
character  of  trustees,  so  as  to  come  within  the  terms  of  the  power,  and 
in  framing  the  power  in  a  will  it  may  be  advisable  to  guard  against 
this  difficulty  by  expressing,  that  it  is  to  take  effect  whether  the 
trustees  die  before  or  after  the  testator,  or  before  or  after  the  accep- 
tance of  the  trust. 

In  Sharp  v.  Sharpen),  the  power  in  a  will  provided  that,  in  case  Power  for  mr- 
either  of  the  testator's  two  trustees  should  happen  to  die,  or  desire  to  J^j^  ^©t^eU 
be  discharged  from,  or  neglect,  or  refuse,  or  become  incapable,  to  act  eierdsed  hy 
in  the  trust  thereby  in  them  reposed,  it  should  be  lawful  for  the  ^i)o  refuse  to 
survivors  or  survivor  of  the  trustees  so  acting  in  the  trust,  wherein  act. 
such  vacancy  should  happen,  or  the  executors  or  administrators  of  the 


ii 


[k)  2  Sogd.  Pow.  529,  30.  (m)  Wahh  v.  Gladtttme,  8  Jur.  51. 

[0  iS^  Moeke,  1  Conn.  &  Laws.  306  $  2  Dr.  (n)  Sharp  v.  Sharp,  2  B.  &  A.  405. 

&  W.  287. 
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Part  I.      last  surviving  trustee,  to  appoint  any  other  trustee  or  trustees.    Both 
Ghaptbr  I.    9f  ^^  trustees  refused  to  act^  and  conveyed  the  trust  estate  to  two 

— new  trustees  of  their  own  nomination.      It  was  held  by  the  Court  of 

K.  B.  that  the  power  was  given  to  the  surviving  or  continuing 
trustees  only,  who  acted  in  the  trusty  and  not  to  those  who^  in  limine 
refused  to  act ;  and  that  the  power  did  not  apply  to,  and  was  not  well 
exercised  in  the  case  then  before  them  (it). 

It  will  be  observed  that  the  form  of  the  power,  as  already  stated, 

expressly  provides  for  such  a  case  as  Sharp  v.  Sharp,  by  authorizing 

the  surviving  or  continuing  trustees  to  appoint,  whether  they  are 

willing  to  act  in  other  respects  or  not. 

Power  given  to       It  was  decided  by  this  last  case,  that  a  power  to  appoint  new 

execated  by  a     exercised  by  the  con/inttin^  trustee  upon  the  resignation  or  refusal  to 

etmtinumff  one.   ^^  ^f  ^j^^  ^^yiers  (o). 

Where  there  The  same  case  has  also  determined,  that  where  three  distinct 

*f^^^.  classes  of  trustees  are  appointed  by  name  for  three  distinct  properties; 
tees,  the  power  and  the  power  to  appoint  new  trustees  is  expressed  to  take  effect  upon 
to^h^^*  the  death,  &c.,  of  any  one  of  the  first  class  of  trustees  by  name,  so  far 
which  are  as  applied  to  the  trusts  reposed  in  them ;  or  upon  the  death,  &c.,  of 

'^"^  any  one  of  the  second  class  of  trustees  also  naming  them,  so  &r  as 

applied  to  the  trusts  reposed  in  them ;  and  there  was  no  mention  of 
the  third  class  of  trustees :  the  power  will  not  apply  to  the  last  class 
of  trustees  or  the  property  vested  in  them  as  such,  but  will  be  confined 
to  those  two  classes,  who  are  expressly  mentioned  (p). 
Bankroptcy  ^^  ^^  decided  by  Sir  E.  Sugden  in  the  case  of  Re  Roche,  that  the 

renders  a  ««  bankruptcy'^  of  a  trustee  rendered  him  **  unfit  to  aot,**^  so  as  to 

trustee  "ttnJU "  .  • 

'    bring  him  within  the  scope  of  the  power,  which  was  expressed  to  take 
eflfeot,  in  case  of  any  trustee  becoming  ^'  ur^t ''  (g). 
Mode  of  ap.  Where  the  survivor  of  two  or  more  trustees  is  desirous  of  retiring 

pointment,  it  is  improper  for  him  to  appoint  two  new  trustees  by  the  same  deed 
sS^ngtrosr  ^  the  place  of  himself  on  his  retirement  and  of  the  deceased  trustee, 
tee  is  desirous  and  such  an  appointment  will  be  set  aside  (r).  The  proper  course  in 
o  retiring.        ^^j^  cases  is,  for  the  old  trustee  to  appoint  a  new  one  in  the  place  of  the 

one,  who  is  dead,  and  the  newly  appointed  trustee  then  by  a  subsequent 
deed  nmy  aj^oint  another  in  the  place  of  the  old  trustee  who  retires. 
One  of  two  Where  more  trustees  than  one  are  originally  appointed,  the  power 

aothw^  to  *  *®  usually  worded,  clearly  does  not  authorize  one  of  the  trustees  to 
retire,  and  oon*  retire,  and  without  appointing  another  person  in  his  place,  to  vest  the 
lo^  ^e  sole   ^tire  property  in  his  colleagues  as  the  sole  trustees  («)•    As  a  general 

*™**««-                   (n)  Sharp  ▼.  Sharp,  2  B.  &  A.  405.  (q)  Re  Roehe,  1  Conn.  &  Laws.  306  j  2 

(o)  See  Battm  v.  Smith,  2  Beay.  236,  9,  Dr.  &  W.  287. 

and  HawkwM  v.  Kemp,  3  East,  410 ;  Cooke  (r)  White  ▼.  Parker,  1  Bing.  N.  C.  582. 

V.  Crawford,  11  Law  Journ.  N.  S.,  Chanc,  (#)  Wilkineon  ▼.  Parry,  4  Rusa.  274 ; 

406.  Adame  y.  Pajfmter.  14  Iaw  Jooin.  N.  S., 

(p)  Sharp  y.  Sharp,  2  B.  &  A.  405.  Chanc.  154. 
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role  it  can  scarcely  be  desirable,  that  sach  an  authority  should  be      Part  I. 
conferred,  as  its  obvious  effect  would  be  in  many  cases,  materially  to     eHAPTBB.^i 

diminish  the  security  of  the  trust  estate.     If  therefore  such  a  power   

should  eyer  be  considered  desirable,  it  should  be  provided  for  by  an 
express  clause  (!)• 

Upon  this  principle  the  original  number  of  trustees  cannot  in  A  smaller  num. 
general  be  lessened ;  and  where  two  trustees  were  originally  appointed,  ^^t  not^be^ 
and  the  original  trustees,  being  desirous  of  retiring,  joined  in  appointing  appointed  in 
a  single  trustee  in  their  place,  and  transferred  to  him  the  trust  funds,  it  wer  number. 
was  held,  that  this  act  was  not  warranted  by  the  power,*  and  was 
therefore  a  breach  of  trust  (u). 

And  so  with  regard  to  the  converse  case,  of  appointing  several  Two  or  more 
trustees  in  the  place  of  one.    As  a  general  rule  the  original  number  appohi^ 
of  trustees  ought  to  be  adhered  to ;  it  is  a  rule  of  convenience,  and  the  place  of  a 
generally  settled  {x).    The  appointment  of  two  or  more  trustees  in  the  i^^^  ^when  ? 
place  of  one  must  therefore  be  regarded  in  general  as  invalid  (y). 
And  such  an  appointment  unquestionably  should  never  be  made,  unless 
it  be  explicitly  and  distinctly  authorized  by  the  terms  of  the  power. 

But,  if  the  expressions  contained  in  the  power  necessarily  imply, 
that  the  appointment  of  a  greater  number  of  trustees,  must  have 
been  in  contemplation,  such  an  appointment  will  be  supported.  For 
instance  where  only  two  trustees  are  originally  appointed,  and  the 
power  provides  for  the  appointment  of  a  new  trustee  or  trustees  (in  the 
plural)  on  the  death,  &c.,  of  the  existing  trustee  or  trustees.  It  has 
been  held,  that  the  terms  of  the  power  necessarily  contemplate  an 
increase  in  the  number  of  trustees  (z).  But  this  ground  of  construc- 
tion fails,  where  the  number  of  trustees  originally  created  is  tnore  than 
two  (a). 

However  the  court  has  not  in  every  case  adhered  strictly  to  this 
rule,   such  as  it  is.      And  an  increase  in  the  original  number  of 

(0  See  6  Jarm.  Bythew.  Conyey.  509,  (y)  Ex  parte  Dacit,  2  N.  C.  C.  468  ;  see 

3rd  edit.  Dercy  v.  PMce,  Taml.  77. 

(«}  Hubme  ▼.  JETn/mtf,  2  M.  &  K.  682.  (z)  J/AhMine  v.  AMdemm,  Lewin,  Trust. 

(jr)  Per  V.  C.  K.  Bruce  in  Melnertzhagen  465  ;  Memtrtzhagen  ▼.  Davii,  ubi  tupra. 

T.  DaoU^  8  Jur.  973  ;  8,C.l  CoU.  M.  C.  C.  (a)  Bs  parte  Jktvu,  2  N.  C.  C.  468. 
355. 


*  Where  the  exerdse  of  the  power  of  appointment  is  not  imperative  on 
ereij  vacancy,  and  the  original  number  has  been  diminished  by  death,  it  is 
conceived,  that  an  appointment  by  the  survivors  of  one  trustee  in  the  place  of 
the  one,  who  made  tne  last  preceding  vacancv  in  the  trust,  would  be  good, 
and  that  it  is  not  necessary  to  make  up  the  fvil  original  number  of  trustees. 
For  instance  where  A.,  3,,  and  C,  are  appointed  trustees,  and  A.  dies,  and 
then  B.  dies,  and  C  then  appoints  one  trustee  in  the  place  of  B.,  there  seems 
to  be  no  reason  for  questioning  the  validity  of  that  appointment.  Although 
it  might  be  otherwise,  if  the  appointment  of  the  single  trustee  were  expressed 
to  be  in  the  place  both  of  A.  and  B» 
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Pabt  I.      trustees  has  been  sanctioned  on  ireneral  grounds  without  reference  to 

Tt         Iff 

Chapteb  I.    ^^®  special  terms  of  the  power.     In  the  late  case  of  Sands  v.  Nugee  (b) 

i~~r by  a  settlement  in  the  Scotch  farm  certain  estates  were  vested  in  two 

Nuffee, '  trustees,  with  power  for  the  settlor  to  appoint  any  other  persons  to  be 

trustees ;  and  it  was  directed  that  two  trustees  should  be  a  quorum. 
Each  of  the  trustees,  who  should  accept  the  trusts,  was  empowered  to 
nominate  any  other  person  to  succeed  to  himself  in  the  trust  after  his 
decease.  One  of  the  original  trustees  disclaimed,  the  other  by  will 
appointed  three  persons  to  succeed  him  in  the  trusts,  and  devised  and 
bequeathed  to  them  all  the  trust  property.  One  of  those  persons  only 
accepted  the  trust,  and  he  contracted  with  the  defendant  for  the  sale 
of  part  of  the  real  estate.  The  defendant  objected  to  the  title  on  the 
ground,  that  the  appointment  of  three  trustees  was  not  autborized  by 
the  power  in  the  settlement :  but  Sir  L.  Shadwell,  V.  C,  considered, 
that  there  was  nothing  in  the  objection,  and  overruled  the  exception, 
which  had  been  taken  by  the  defendant  to  the  Master's  report  in  favour 
of  the  title  (&). 
ObservatioDB  on  ^he  opinion  of  the  learned  judge  who  decided  this  case,  appears  to 
thai  dedtion.     [j^yg  b^^n  clear  on  the  point.     However  it  is  to  be  observed,  that  the 

terms  of  the  power,  being  to  nominate  one  person,  did  not  warrant  the 
appointment  of  three  ;  that  appointment  must  therefore  have  been 
supported  only  on  the  ground  of  the  intention.  Now  the  direction  in 
the  settlement,  that  two  trustees  should  form  a  ^ortcm  implied,  that 
it  was  considered  by  the  settlor,  that  some  discretion  and  management 
would  be  required  in  the  administration  of  the  trust.  If  the  appoint- 
ment of  three  trustees  in  the  place  of  one  were  good,  by  the  same 
reasoning  the  appointment  of  thirty  or  any  other  number  would  be 
equally  good ;  and  thus  it  would  be  in  the  power  of  any  one  trustee, 
by  filling  the  trust  with  a  large  number  of  nominees  of  his  own,  to 
swamp  and  render  nugatory  the  controul  and  protection  aflTorded  to 
the  trust  estate  by  the  plurality  of  trustees.  In  addition  to  this  the 
incumbrance  and  complexity,  which  may  thus  be  occasioned  to  the 
title,  is  an  obvious  and  not  an  insignificant  objection  to  such  an  exercise 
of  the  power.  In  the  case  of  D*Almaine  v.  Anderson  (c),  before  the 
same  learned  judge,  two  trustees  were  appointed  by  the  testator ;  and 
the  will  contained  the  usual  power  in  case  of  the  death,  &c.,  of  the 
trustees,  **  for  the  surviving  or  continuing  trustee  or  trustees  for  the 
time  being  to  appoint  one  or  more  person  or  persons  to  be  a  trustee  or 
trustees  in  the  room  of  the  trustee  or  trustees  so  dying,  kc.'"  One  of 
the  trustees  died,  and  the  survivor  appointed  two  new  trustees  in  his 
place.    The  Vice-Chancellor  expressed  his  opinion,  that  such  a  case 

{b)  Sitnd*  ▼.  Nugee,  8  Sim.  130 ;  and  see      in  the  place  of  the  survivor  of  three  oiigiml 
in  re  Welch,  where  on  a  reference  to  the      trustees ;  3  M.  &  Cr.  293. 
Master  four  trustees  were  appointed  by  him  (e)  Lewin»  Trust.  465. 
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Wits  itmmediaiely  contemplated  by  the  proviso  (c).     The  principle  of     Part  I.  • 
this  decision  has  been  already  considered.     The  same  point  afterwards    chaptu'i 

came  before  Sir  K.  Bruce,  V.  C,  sitting  as  chief  judge  of  the  Court  

of  Review,  and  the  case  of  Sands  v.  Nugee^  and  that  of  D'*Almaine 
T.  Amierson  were  cited.  But  his  Honor  declined  to  sanction  the 
appointment  of  four  trustees  in  the  place  of  the  original  number  of 
three,  who  had  all  died.  In  the  case  in  question  the  power  was 
contained  in  a  settlement,  and  authorized  the  tenants  for  life  or  the 
survivor  ^^  from  time  to  time,  as  often  as  there  should  be  occasion,  to 
appoint  any  other  person  or  persons  to  be  a  trustee  or  trustees  in  the 
place  of  the  trustee  or  trustees  so  dying,  &c.^  The  original  number 
of  trustees  in  this  case  was  three ;  consequently  the  plural  number  in 
the  alternative  of  the  power  did  not  necessarily  refer  to  the  appoint- 
ment of  several  trustees  in  the  place  of  one,  as  in  D'Almaine  v. 
Anderson,  and  his  Honor  distinguished  that  case  from  the  one  before 
him  on  that  ground,  and  from  that  of  Sands  v.  Nugee,  on  the  ground, 
that  the  settlement  there  was  in  the  Scotch  form  {d). 

In  a  still  later  case  also  before  V.  C.  K.  Bruce,  the  original  number 
of  trustees  of  a  settlement  was  two ;  and  the  power  of  appointing  new 
trustees,  was  expressed  alternatively  in  the  plural  number ,  as  in 
D*Almaine  v.  Anderson.  The  appointment  of  three  trustees  in  the 
place  of  the  two  original  trustees  was  therefore  supported,  for  the 
reason  already  stated  ;  viz.,  that  those  expressions  in  the  power 
showed,  that  such  an  appointment  must  have  been  contemplated  by 
the  settlement  (e). 

In  order  to  preclude  any  question  on  this  point  it  might  be  advisable 
to  insert  a  proviso,  that  the  original  number  of  trustees  is  to  be  main- 
tained in  every  appointment.  And  if  that  be  not  the  intention  of  the 
parties,  an  express  direction  authorizing  the  increase  or  diminution  of 
the  original  number  of  trustees  should  always  be  inserted  in  the  power. 

A  question  can  seldom  arise  as  to  the  parties,  by  whom  the  power  is  By  whom  the 
to  be  exercised.     That  must  of  course  always  depend  on  the  terms  of  cxercuSi.*^ 
the  power  itself.     In  the  case  of  settlements  and  wills  where  imme- 
diate beneficial  interests  are  given  to  persons  sui  juris^  the  power  is  By  the  eetttd 
usually  and  properly  given  to  those  parties  during  their  lives,  or  at  ^^  "^  * 
all  events  its  exercise  is  made  subject  to  their  consent.     Where  there 
are  no  competent  parties,  who  have  a  direct  and  certain  beneficial 
interest  in  the  trust  property,  it  may  sometimes  be   a  question, 
whether  the  power  shall  be  vested  in  the  surviving  or  continuing,  or 
in  the  retiring  trustee,  or  the  representatives  of  the  deceased  trustee. 
On  this  subject  Mr.  Jarman  has  the  following  observations,  ''  On  whether  by 
behalf  of  the  surviving  or  continuing  trustee  it  may  be  reasonably  l^^^^^^n*^ 

trustee? 
(c)  Lewin,  Trust.  465.  («)  MeinerttkagtH  ▼.  DavU,  1  CoU.N.C.C. 

{i)  Bjt  paHe  DavU,  2  N.  C.  C.  468.  353. 
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Part  I.      urged,  that  he  should  have  some  share  in  the  nomination  of  one,  who 
Chaptbb  I     ifl  to  b®  biB  coadjutor  in  the  trust ;  while  on  the  other  hand  it  does 

not  seem  quite  right  to  enable  him  to  fill  the  trust  with  his  own 

nominees,  as  by  so  doing  one  of  the  objecta  of  having  a  plurality  of 
persons  in  the  trust,  namely,  that  one  should  be  a  check  upon  the 
other,  may  be  defeated ;  since  the  continuing  trustee,  if  he  were  dis- 
honestly disposed,  would  select  for  his  coadjutor  one,  who  would  further 
his  designs.  Perhaps  the  best  mode  of  meeting  the  difficulty  is  to 
give  the  power  to  both  the  retiring  and  continuing  trustees,  or  such  of 
them  as  shall  think  proper  to  exercise  it ;  but  this  is  a  leas  eligible 
plan,  when  the  power  relates  to  land,  than  when  it  affects  personalty 
only ;  because  in  deducing  the  title  through  the  newly-appointed 
trustees,  it  would  be  necessary  to  prove,  that  all  the  non-concurring 
trustees,  who  had  the  option  of  joining  in  the  nomination,  had  declined 
to  do  so.  These  observations  too  are  of  less  force,  where  no  principal 
sum  is  placed  at  the  disposal  of  the  trustees ;  and  the  consequence 
therefore  of  any  malversation  would  be  so  inconsiderable,  and  so 
certain  of  detection,  as  to  render  any  attempt  of  the  kind  extremely 
improbable.  In  such  cases  the  principal  object  is  to  provide  for  every 
possible  event,  which  can  create  a  vacancy  (r). 
Only  by  the  According  to  the  general  rules,  that  govern  the  law  affecting  powers, 

*^w^^h"  >i    *  power  of  appointing  new  trustees  can  be  exercised  only  by  those 
power.  persons,  to  whom  it  is  expressly  given.     Therefore  if  the  power  be 

given  to  particular  persons  by  name  without  adding  any  words  of 

survivorship,  the  power  will  be  gone  upon  the  death  of  one  of  the 

When  by  the     P^^i^  named  («)•     If  however  it  be  given  to  three  or  more  generally, 

surviyor  of        asa  closs  ofpersofu :  as  to  **  my  trustees,"  ^^  my  sons,^  &c.,  and  not  by 

Mv       onees .  ^j^^j^  proper  names^  the  authority  will  survive,  while  the  plural  number 

remains  (t)  :  and  where  *'  executors  ^  are  the  donees  of  a  power  it  may 

be  exercised  by  a  single  surviving  executor  (ti). 

When  by  the  In  like  manner  the  power  cannot  be  exercised  by  the  heirs,  or 

^io  ^'^/fh'       personal  representatives,  or  assigns,  of  any  trustee,  unless  the  authority 

donee  ?  be  thus  limited  by  the  terms  of  the  original  power  (a;).    And  in  these 

cases  the  power  will  be  confined  strictly  to  those  persons,  who  answer 
the  precise  description.  Therefore  a  power  given  to  a  trustee  his 
heirs  executors  or  administrators  will  not  be  well  executed  by  a 
devisee  {y)y  or  an  assignee  {z)  of  the  trustee.  However  it  has  been 
already  stated  that  a  power  for  a  **  surviving  "  trustee  to  appoint  will 
be  well  executed  by  a  continuing  or  ^^  sole  acting  ^  trustee  (a). 

(r)  6  Jann.  Bythew.  Convey.  506, 7.  Beav.  236. 

(•)  Co.  Litt.  113,  a. ;  1  Si^.  Pow.  141,  (y)  Coh  v.  fTocfe,  16  Vet.  jun.  27;  1 

6th  ed. ;  Baaier  y.  Hudson,  9  Sim.  11, 16.  Sugd.  Pow.  148 ;  and  see  Cqfe  t.  Beni,  3 

(0  1  Sugd.Pow.144;  Gartkmdy.MayoU,  Hare,  245. 

2  Vera.  106.  (,)  Bradford  ▼.  Belfleid,  2  Sim.  264. 

(«)  1  Sngd.  Pow.  244,  6th  edit.  (a)  Skmrp  ▼.  Skarp^  2  B.  &  H.  405 ;  B^im 

(«)  1  Sugd.  Pow.  145,  &c. ;  Brm^ord  ▼.  t.  Smith,  2  Bmy.  236. 
Belfield,  2  Sim.  264  ;  see  Battm  y.  Smith,  2 
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Upon  the  same  principle  it  would  seem  to  be  clear,  that  where  the      Part  I. 
power  is  given  to  be  exercised  by  the  surviving  trustees,  when  they  are    chaptbb  I 

reduced  to  a  certain  specified  number^  it  cannot  be  exercised  by  any  less T^ 

number  of  survivors,  and  is  therefore  gone,  unless  it  be  exercised,  reetion  to  ap- 
before  the  trustees  are  reduced  to  a  fewer  number,  than  that  required  P®™*  "5^  *™«- 

*      .,  .      ^--  ^  tees,  when  the 

for  its  exercise  (6).  old  ones  are  re- 

However  on  the  other  hand  it  has  been  decided,  that  the  power  duced  to  a  cer- 

r  \f^  number. 

may  be  well  exercised  in  such  a  case,  before  the  trustees  are  reduced 
to  the  specified  number.  In  one  case  a  deed  of  conveyance  of  a  chapel 
to  twenty-five  trustees  contained  a  clause  directing,  that  when  by  death 
or  otherwise  the  number  should  be  reduced  to  fifteen^  then  the 
remaining  fifteen  trustees  or  the  majority  should  proceed  to  make  up 
the  complement  to  twenty-five.  When  the  number  was  reduced  to 
seventeen,  twelve  of  that  number  (the  other  five  dissenting)  elected 
eight  new  trustees,  and  this  appointment  was  held  to  be  within  the 
scope  of  the  power.  Lord  Chief  Baron  Eyre  observed, — ^that  the  period 
of  the  trustees  being  reduced  to  fifteen  was  that,  at  which  they  were 
compellable  to  fill  up  their  numbers,  not  but  what  they  might  do  it 
sooner  (c). 

A  married  woman  may  exercise  a  power  of  appointing  new  trusteesi  Power  may  be 
as  well  as  any  other  power,  in  the  manner  and  to  the  extent,  prescribed  ^m^    ^  * 
by  the  instrument,  by  which  the  authority  is  created  (d).    An  infant  woman, 
however  cannot  exercise  such  a  power,  except  indeed  it  be  a  simply  J^***  ^^  *" '"" 
collateral  power,  which  is  rarely,  if  ever,  the  case  (e). 

The  discretion  of  a  trustee  of  a  power  to  nominate  new  trustees  will  Discretion  of 
not  be  restrained  by  equity,  where  he  is  acting  bond  fide  (/).     But  ^tro^^*„ 
where  a  suit  is  once  instituted,  and  the  court  has  assumed  the  controul  exercising  the 
or  administration  of  the  trust  estate,  the  trustee  will  not  in  general  ^^^^' 
be  permitted  to  exercise  his  power  by  appointing  a  new  trustee,  bill  has  been 
without  the  sanction  of  the  court ;   more  especially  where  a  consi-  ^^« 
derable  remuneration  is  attached  to  the  office  of  trustee  (g). 

There  is  no  doubt,  said  Lord  Eldon,  in  Webb  v.  Lord  8haftesbury{h\ 
of  the  controul  of  the  court  over  the  discretion  of  the  trustee  upon  a 
bill  filed.  ^*  It  does  not  prevent  the  exercise  of  his  discretion,  but 
takes  care  that  it  shall  be  duly  exercised.  In  the  ordinary  case 
trustees,  parties  to  the  suit,  will  not  be  allowed  to  change  the  trustees 

(*)  Jarm.  Byth.  Conv.  512,  3rd  ed. ;  sed  (/)  2  Sugd.  Pow.  531,  6th  ed. 

▼ide  AtL-Gtn.  v.  Floyer,  2  Vem.  748  ;  Att.-  (ff)  Millard  v.  Byre,  2  Ves.  jun.  94 ;  Webb 

Gen.  ▼.  BUhop  qf  lAchfield,  5  Ves.  825  ;  v.  Lord  Sha/ietburp,  7  Va.  iSO ;  Att.^Gen, 

and  this  subject  considered,  post,  in  this  v.  Clack,  1  Beav.  467  ;  2  Sugd.  Pow.  531,  2  ; 

Chapter.  and  see v.  Robartt,  1  J.  &  W.  251 ; 

(c)  Doe  d.  DupMx  v.  Ro9, 1  Anstr.  86.  vide  post,  Discretionary  Powers. 

(d)  I  Sugd.  Pow.  184.  (A)  Webb  v.  Lord  Shqfieebury,  7  Ves. 
(«)  ffearte  v.  Greenbani,  I  Ves.  298 ;  1      487,  8. 

Sogd.  Pow.  213,  20. 
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exercised. 
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required  must 
be  observed. 


Consent,  where 
requisite,  must 
be  obtained. 


without  the  authority  of  the  court."  And  in  that  case  his  Lordship 
held,  that  if  the  defendant  wanted  to  appoint  a  new  trustee,  he  must 
go  before  the  Master,  and  propose  a  person,  and  therefore  he  ought 
to  be  restrained  from  appointing  without  an  application  to  the 
court  (A). 

In  the  recent  case  of  Attorney-General  v.  Clack  (t),  a  charity  was 
to  be  administered  by  eight  trustees,  and  when  the  number  of  trustees 
was  reduced  to  four,  those  four  were  to  appoint  eight  others.  The 
number  of  trustees  was  reduced  to  four,  and  an  information  was  then 
filed  to  have  four  new  trustees  appointed,  and  to  restrain  the  four 
surviving  trustees  from  appointing  in  the  meantime.  However 
pending  that  information  the  surviving  trustees  without  the  sanction 
of  the  court  appointed  four  new  trustees..  The  case  came  before  Lord 
Langdale,  M.  R.,  who  held  that  the  appointment  was  neither  a  con- 
tempt, nor  an  act  altogether  void,  but  that  it  imposed  upon  the 
trustees  the  necessity  of  proving  by  the  strictest  evidence,  and  at 
their  own  expense,  that  what  had  been  done  was  perfectly  right  and 
proper ;  and  as  this  did  not  clearly  appear  to  be  the  case,  his  Lordship 
decreed  the  appointment  to  be  set  aside,  and  that  the  trustees  should 
pay  personally  all  the  extra  costs  occasioned  by  their  act  (t).  How- 
ever in  a  recent  case  before  V.  C.  Wigram,  the  court  refused  to 
annul  the  appointment  of  new  trustees  made  by  the  old  ones  after  the 
filing  of  the  bill  (A). 

With  regard  to  the  manner,  in  which  powers  to  appoint  new 
trustees  must  be  exercised;  it  need  only  be  observed,  that  in  the 
execution  of  this  as  well  as  of  every  other  power,  all  the  formalities 
prescribed  by  the  instrument  creating  the  power,  must  be  duly 
observed  both  with  respect  to  the  nature  of  the  instrument,  and  also 
in  its  execution  and  attestation  (/).  Except  indeed  so  far  as  the  hw 
on  this  subject  has  been  altered  by  the  10th  section  of  the  recent 
Will  Act,  1  Vict.  c.  26,  which  provides,  that  no  appointment  in 
exercise  of  a  power  to  be  made  by  will  shall  be  valid,  unless  executed 
as  required  by  the  act ;  viz., — signed  by  the  party  in  the  presence  and 
attested  by  two  or  more  witnesses, — ^and  that  every  will  so  executed 
shall  be  a  valid  execution  of  any  power,  so  far  as  respects  its  execution 
and  attestation. 

Where  the  consent  of  one,  or  of  several  persons,  who  are  named,  is 
required  to  the  execution  of  the  power,  that  like  every  other  condition 
must  be  strictly  complied  with.     And  if  the  person,  whose  consent  is 


(A)  Webb  V.  Lord  Shqftetbwry,  7  Ves. 
487,  8. 

m  AU.-Oen,  ▼.  Omek,  1  Beav.  467. 

(k)  Cqfe  ▼.  Bent,  3  Hare,  249 ;  and  see 
this  subject  considered,  po§t,  EffiBct  of  Suits. 


(0  See  1  Sugd.  Pow.  265,  &e.  6th  ed. 
Therefore  where  it  is  required  to  be  executed 
by  wilif  an  execution  by  deed  wiU  be  bsd, 
and  vice  vend,  IHd.  Seoii  ▼.  Devit,  i  M* 
&  Cr.  87. 
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necessary,  die  without  having  given  that  consent ;  and  that  event  be      Part  I. 
not  provided  for,  the  power  is  gone  (m).  Chaptbb  I. 

The  instrument  of  appointment  will  not  of  itself  vest  the  legal  ,^^     r^ 
estate  in  the  trust  property  in  the  newly-appointed  trustee  ;  for  that  ment  miut  be 
purpose  it  must  be  accompanied  by  a  conveyance  or  assignment  of  the  ^n^yance  rf* 
property  to  the  new  trustee,  or  to  him  jointly  with  the  surviving  or  the  legal  estete 
continuing  trustees,  if  any  (n).     Where  the  legal  estate  in  fee  simple  ^^^^^'^ 
IB  vested  in  the  surviving  or  continuing  trustee,  the  conveyance  may  Mode  of  effect- 
be  by  a  simple  deed  limiting  it  to  the  use  of  himself  and  the  new  j^K^*^«  JjJ^^^y 
trustees  jointly.  old  and  new 

Where  the  estate  of  the  trustees  is,  to  preserve  contingent  remain-  ^^^{^^*^^' 
ders  in  a  settlement,  it  has  been  usually  considered  essential,  that  the  estate  of  the 
new  trustees  should  have  a  seisin  to  serve  the  uses  in  the  same  l™^!"?  *® 

preserre  con- 

nianner  as  the  old  trustees  had.     To  raise  this  new  seisin,  two  deeds  tingent  remain- 
are  necessary ;   by  the  first  the  uses  of  the  settlement  are  revoked,    ^' 
and  the  estate  appointed  to  a  stranger  in  fee,  and  the  old  trustees  join 
in  conveying  the  estate  to  him :  the  stranger  then  reconveys,  (which 
he  may  do  by  indorsement,)  to  the  uses  of  the  settlement,  in  the  same 
manner  as  if  the  new  trustee's  name  had  been  inserted  therein  (o). 

Sir  E.  Sugden  in  his  work  on  Powers  discountenances  this  cir- 
cuitous proceeding,  as  creating  unnecessary  expense,  and  trouble; 
and  he  adds,  that  if  it  ever  diould  become  necessary  to  decide  the 
point,  there  is  little  doubt,  but  that  it  will  be  determined; — 1st,  That 
the  power  only  meant,  that  the  estates  actually  vested  in  the  trustees 
(to  preserve  contingent  remainders)  shall  be  transferred  to  the  old 
and  new  trustees,  which  may  be  done  by  one  deed  operating  under 
the  Statute  of  Uses ;  2nd,  That  they  may  then  exercise  the  powers 
created  by  the  settlement ;  and  consequently,  3rd,  That  there  is  no 
seisin  to  transfer,  and  therefore  the  revocation  and  appointment  is 
nugatory  and  of  no  effect  (p). 

Where  however  the  trust  property  consists  of  leaseholds  or  terms  Where  the  tnut 
for  years  upon  which  the  Statute  of  Uses  has  been  decided  not  to  5l«Mdholds!' 
operate,  the  legal  estate  cannot  be  vested  jointly  in  the  continuing  and  or  terms  for 
newly-appointed  trustees  by. one  deed,  as  may  be  done  where  the  ^^'^' 
estate  is  of  freehold  tenure;    and  the  usual  and  most  convenient 
method  of  effecting  this  object  is  by  two  deeds. — By  the  first  the 
existing  trustees  assign  the  property  to  a  stranger,  who  by  the  second 
deed,  indorsed  on  the  other,  reassigns  to  the  old  and  new  trustees 
jointly  upon  the  original  trusts  (q). 

Where  the  trust  property  consists  of  money  or  stock,  this  circuitous  Where  of  stock 
proceeding  is  wholly  unnecessary,  as  the  object  may  be  equally  secured  ®^  ^onef. 

(m)  1  Sogd.  Pow.  334 ;  Mali  y.  Dewe»,  see  Owen  ▼.  Owm,  1  Atk.  496. 
Jac.  192  ;  but  see  MorrU  v.  Prnton,  7  Ves.  (o)  2  Sugd.  Pow.  527,  8,  6th  ed. 

547,  and  ngrra,  (/')  2  Sugd.  Pow.  528,  6th  ed. 

(a)  F»tey  T.  Wouiner,  2  Jac.  &  W.  248  ;  (7)  6  Jarm.  Byth.  Cony.  524. 
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Part  I.      by  one  deed,  containing  a  covenant  on  the  part  of  the  old  troBtees  to 
CH^nBL     transfer  into  the  joint  names  of  themselTes  and  the  new  tmstees,  upon 

the  trusts  of  the  original  settlement  (r).     Or  vfbsA  is  better,  the 

transfer  may  be  made  first ;  and  a  deed,  declaring  the  tmsts  of  the 
transfer,  executed  by  the  old  and  new  trustees. 
Wliere  there  is       If  a  single  trustee  only  be  required  for  the  management  of  the  trust 
^^^"^^  ^      estate,  upon  the  appointment  of  a  new  trustee  a  simple  conveyance  or 

assignment  from  the  old  to  the  new  trustee  is  all,  that  is  requisite  to 

vest  the  legal  estate  in  the  latter,  whether  the  pr(^rty  be  freehold  or 

leasehold. 

Exeiciee  of  the       It  is  not  in  general  imperative  upon  the  donees  of  a  power  of 

nen^^pm-   >^PPO*nting  new  trustees  to  exercise  it,  upon  the  occurrence  of  every 

tiye  on  the        vacancy,  but  the  old  trustees  may  continue  to  act  notwithstanding  the 

^^'  diminution  of  their  number  by  death  :  and  even  where  all  the  original 

trustees  have  died  without  exercising  the  power,  the  heir  of  the 

survivor  will  not  be  restnuned  from  acting  («). 

SuryiTing  tnu-       Where  it  had  been  enacted  by  an  act  of  pariiament,  enabling  five 

o^t^e  to  act.  trustees  to  dispose  of  certain  houses  by  lottery,  that  if  any  of  the 

trustees  should  die  before  the  drawing  of  the  lotteries,  and  the  con- 
veyance of  the  prizes,  the  survivors  or  survivor  should  and  were 
thereby  required  to  appoint  a  new  trustee  or  trustees.  It  was 
objected  to  the  validity  of  a  conveyance  by  the  faur  sumving  trustees 
after  the  death  of  the  fifth,  that  it  was  imperative  on  the  survivors  to 
ffll  up  the  vacancy  in  the  trust,  before  they  could  execute  a  con- 
veyance. But  the  court  was  of  opinion  that  the  clause  was  directory 
only,  and  that  the  conveyance  clearly  operated  to  pass  the  legal 
estate,  and  the  objection  was  therefore  overruled  {i).  So  in  Attorney- 
General  V.  Flayer  (u),  the  devise  was  to  six  trustees  and  their  heirs, 
and  the  testator  direetedy  that  when  the  number  was  reduced  to  three 
they  should  choose  others.  All  the  trustees  died  but  one ;  and  the  sok 
survivor  appointed  other  trustees  and  conveyed  the  property  to  them. 
And  it  was  held,  to  be  only  directory  on  the  trustees  to  fill  up  the 
number,  and  that  the  appointment  by  the  survivor  was  valid.  And  the 
case  of  Attorney-  Oeneral  v.  Lichfield  (a;),  is  to  the  same  eflecL 
The  power  may  However  the  terms  of  the  power  may  unquestionably  make  it  impera- 
TtXiYe.  ^  "°^    ^^^  ^^  ^^^  trustees  to  appoint  others  either  on  every  vacancy,  or  when 

they  are  reduced  to  a  certain  number  (y). 

These  questions  have  usually  arisen  on  charitable  trusts. 
The  court  will        There  is  no  doubt,  that  where  the  donees  of  the  power  neglect 

ippoint  on  the 

neglect  of  the 

donee  of  the  (r)  6  Jarm.  Byth.  CoiiT.  527,  n.,  ard  ed.       N.  C.  C.  l». 

power.  («)  Att.'Gen.  ▼.  Bukop  pf  Liehfleld,  5  («)  2  Vem.  748. 

Yes.  825 ;  and  lee  Att.»Gm..Y.  FUf€r,  2         (#)  5  Yea.  826. 

Yem.  749.  (y)  2^  r.  Jtot,  1  Aaaft.  86;   JMr  ▼• 

(0  Do€  i.  B§ad  ▼.  Gedmim,  1  DowL  &      Wontntr,  2  J.  &  W.  245. 

Ry.  259  i  and  Me  Att^Oen.  y.  Cmm^,  2 
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to  ezerdse  it  on  the  oceturrence  of  any  yaeancy,  equity  upon  a  proper      Part  I. 
application  will  interpose  and  itself  make  the  appointment  (2:).  Althoi^h    CHAma  i 

this  win  <HiIy  be  done,  where  the  number  of  trustees  is  so  reduced,  as  

to  render  a  new  appointment  actually  necessary  (a),  as  where  the 
number  is  lessened  to  one-third  (&)• 

A  trustee,  who  has  been  duly  appointed  under  a  power,  and  in  whom  n«w  trustee 
the  legal  estate  in  the  trust  property  has  been  vested  by  a  proper  con-  ^"  ^^  *"?^ 

■  1  •1*1  ••  m  •     powers  ss  siM 

yeyance  or  assignment,  stands  precisely  m  the  same  situation,  and  is  old  one. 
invested  with  tiie  same  powers  and  privileges  with  reference  to  the 
trust  estate,  as  if  he  had  been  originally  appointed  a  trustee  (c) ;  with 
the  exception  indeed  of  discretionary  powers  personally  given  to  the 
original  trustees  (d). 

It  is  almost  unnecessary  to  observe,  that  a  conveyance  or  assign-  Ck>nye7aiice  to 
ment  of  trust  property  to  a  new  trustee,  duly  executed  by  the  trustees  thourfinot**' 
or  other  persons,  in  whom  the  legal  estate  is  vested,  will  operate  sanctioned  by  a 
to  transfer  the  legal  interest  to  the  party  taking  under  such  an  instru-  ^7^^^^ 
ment,  although  it  may  not  be  authorized  by  any  power  («).     But  as  ^n  him. 
we   have  already  seen  such  a  transaction  will  not  have  the  effect 
of  discharging  the  original  trustees  from  the  responsibilities  or  duties 
of  the  trust ;  indeed  so  far  from  it,  it  will  of  itself  amount  to  a  breach 
of  trust  (/). 

However  where  the  whole  beneficial  interest  in  the  trust  estate  is  No  power  re- 
absolutely  vested  in  an  individual,  or  in  several  individuals,  who  are  ^^^J^^f^t 
competent  to  dispose  of  it,  the  parties  beneficially  entitled  are  of  absolutely  en- 
course  able  to  appoint  a  new  trustee  without  any  express  power  for  ^^    ' 
that  purpose ;  and  the  old  trustee  in  such  a  ease  upon  the  requisition 
of  the  cestui  que  trust  is  bound  to  transfer  the  legal  estate  to  the  newly- 
appointed  trustee  (g). 

Tt  may  be  observed,  that  although  a  trustee  may  have  declined,  or  a  trustee,  who 
deserted,  the  trust,  or  otherwise  so  acted,  as  to  bring  himself  expressly  ^l^  *^® 
within  the  terms  of  the  power  for  appointing  another  in  his  place,  he  resume  the 
is  not  discharged  from  the  trust,  until  that  appointment  has  been  duly  ^^^^  ^J" 
made :  until  then  therefore  he  still  continues  to  be  a  trustee,  and  may  been  appointed. 
resume  the  discharge  of  his  duties  as  such  (A). 

Where  the  settlement  is  governed  by  the  English  law,  and  the  Foreigners 
parties  are  English,  it  would  be  a  very  hazardous  exercise  of  a  power,  ^'^^^^J^  ^  ^ 
to  appoint  foreigners,  or  persons  resident  abroad,  to  be  the  new  new  trustees, 
trustees;  and  though  the  point  has  never  been  actually  decided,  there 

(x)  See  next  Chapter,  ^//.-Gm.  t.  Bishop         (<2)  Cfole  v.  Wade,  16  Yes.  27 ;  1  Sugd. 

qf  UehJUld,  5  Yes.  831.  Pow.  148 ;  pott,  Pt.  III.  Div.  I.  Chap.  II.  s.  3. 

(a)    JU  Marlborough    School,  13  Law  {e)  Doe  y.  Godwin, ID,  &,n.2b9;  White 

Joum.  N.  S.,   Chanc.  2;   Re   Fatereham  ▼.  Poriter,  1  Seott,  542 ;  6  Jarm.  Byth.  Conv. 

Okmitiee,  stated  eupra.  508,  n. 

{h)  Re  Warwick  Charitiee,  MS.,  22  Not.  (/)  Yide  eupra. 

1844,  L.  C.  (ff)  Angier  ▼.  Statmard,  3  M.  &  K.  566. 

(c)  Yide  supra,  (A)  Att.-Oen.  y.  Pearson,  3  Mer.  412. 

m2 
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Part  I. 

Div.  IIL 

CHApram  I. 


Nor  one  of  the 
eetiuii  qne 
truiit. 


Costs  of  ap- 
pointing new 
tnistees. 


An  invslid  ap- 
pointment will 
▼itiate  all  sub- 
sequent ap- 
pointments. 
when? 


can  be  but  little  doubt,  that  such  an  appointment  would  be  set 
aside  (i). 

But  if  the  parties  or  either  of  them  be  foreigners,  the  appointment 
of  their  countrymen  to  be  new  trustees,  although  also  foreigners  and 
out  of  the  jurisdiction,  will  be  supported  (A). 

It  may  be  added,  that  the  appointment  of  one  of  the  ce$tui8  que 
trusts  as  a  trustee  is  clearly  improper,  for  a  trustee  ought  to  be  disin- 
terested for  the  benefit  of  all  parties. 

The  expense  of  an  appointment  of  new  trustees,  where  neceasary 
and  proper,  must  unquestionably  be  borne  out  of  the  carpus  of  the 
trust  estate,  in  the  absence  of  any  direction  to  the  contrary  in  the 
trust  instrument ;  and  the  interest  of  the  cestui  que  trust  for  life  is  not 
primarily  chargeable  with  this  expense ;  although  his  misconduct,  in 
occasioning  the  necessity  of  the  new  appointment,  may  sometimes  be 
a  reason  for  making  him  bear  the  costs  {J). 

It  is  to  be  observed,  that  where  there  has  been  an  invalid  appoint- 
ment of  a  trustee  under  a  power,  it  will  be  a  very  serious  question, 
whether  any  subsequent  appointment  could  in  any  case,  be  sustained, 
even  though  otherwise  regular  and  proper.  At  all  events  it  seems 
clear,  that  if  the  title  of  the  subsequently  appointed  trustee  is  im- 
plicated in  the  validity  of  the  previous  vicious  appointment  it  cannot 
be  supported ;  as  for  instance,  where  the  subsequent  appointment  is 
in  place  of  that  trustee  irregularly  appointed,  or  still  more  strongly 
if  it  be  made  by  that  trustee^  or  if  the  new  trustee  be  expressed  to  be 
appointed  to  act  with  the  irregularly  appointed  trustee  (m). 


(i)  Mehurtzhagen  v.  JkmU,  8  Jur.  973 ; 
8.  C.  1  Coll.  N.  C.  C.  353. 
{k)  Ibid. 


? 


7)  See  Coventry  t.  CovM/ry,  1  Keen,  758. 
[m)  See  Adanu  t.  Paynier^  14  Law  Journ. 
N.  S.,  Chanc.  54. 
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CHAPTER  II. 

THE  SUBSTITUTION   OF   TRUSTEES   BY   THE   COURT   OF   CHANCERY. 

I.  In  what  Cases  the  Court  wiU  act, 
II.  How  the  Court  acts. 
III.  TFhom  it  uriU  Appoint^  and  the  Effect  of  the  Appointment. 

Part  I. 

^  Div.  III. 

1st. — In  what  Cases  the  Court  will  act.  Chaptbr  II. 

Wherever  circumstances  render  it  necessary  or  desirable,  to  appoint  inherent  juris- 
new  trustees,  the  Court  of  Chancery  in  exercise  of  its  inherent  juris-  ^"^"J^j^p^* 
diction  will  interpose  upon  a  proper  application,  and  make  the  appoint-  point  new 
ment(a).  *™*^- 

This  jurisdiction  exists,  and  will  be  equally  enforced,  whether  the  Wiilbeexer- 
instrument  creating  the  trust  does  or  does  not  contain  a  power  to  Sna^iMtxu!*^ 
appoint  new  trustees  (b).    And  we  have  seen  in  the  last  chapter,  that  ment  contain  a 
the  court,  when  once  put  in  possession  of  a  case  by  the  filing  of  a  bill,  ^i^rnew^trus- 
will  not  suffer  any  fresh  appointment  of  trustees  to  be  made  except  tees. 
under  its  sanction  and  controul  (c). 

No  person  interested  could  be  advised  to  rest  satisfied  with  the  Where  it  is 
appointment  of  a  new  trustee  under  a  power,  unless  the  terms  of  the  ^J^^e/^***' 
power  clearly  and  distinctly  authorize  the  appointment  in  the  particular  applies  ? 
event,  which  may  have  occurred ;  if  there  be  the  slightest  doubt  as  to 
the  validity,  or  the  application  of  the  power  to  the  case  in  question,  the 
i^pointment  for  the  security  of  all  parties  should  be  made  only  under 
the  sanction  of  the  court  (d). 

It  seems,  that  the  circumstances  and  nature  of  the  trust  property.  Whether  the- 
— as  where  the  administration  of  a  charity  is  in  question, — ^will  justify  fj^^mus^&st 
an  application  to  the  court  for  the  appointment  of  new  trustees,  in  the  be  applied  to, 
first  instance^  notwithstanding  the  existence  of  a  power  in  the  trust  appointmen*., 
instrument  to  make  such  an  appointment ;  and  this,  though  no  request 
may  have  been  made  to  the  existing  trustees  to  exercise  the  power, 
and  no  charge  of  misconduct  is  made  against  them  by  the  bill  (e).    But 
in  general  it  would  be  improper  to  burden  the  estate  with  the  expense 
of  a  suit,  unless  that  course  were  rendered  necessary  by  the  refusal  of 
the  donees  of  the  power  to  make  the  appointment,  or  by  some  mis- 
conduct on  the  part  of  the  existing  trustees  (/),  and  although  the 


\ 


a)  2Stigd.  Pow.  532,  6th ed.  v.  Robarta,  1  J.  &  W.  251 ;  Ati.-Gen.  v. 

b)  Webd  T.  Earl  qf  Shaftuhwry,  7  Yes.  Clack,  1  Beav.  467. 
480 ;  Ke  Fauntleroy,  10  Sim.  252  ;  rtnlay  {d)  See  Millard  v.  Eyre,  2  Yes.  jun.  94. 
V.  Howard,  2  Dr.  &  W.  490.  (e)  AIL-Gen.  v.  ClaeJk,  1  Beav.  470,  1. 

(c)  MUlard  ▼.  Eyre,  2  Yes.  jun.  94  ;  (/)  Finlay  v.  Howard,  2  Dr.  &  W.  490. 

Webb  T.  Ld.  SkqfteMbury,  7  Yes.  480 ; 
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Or  will  remoye 
the  exiating 
trustees  and 


Fart  I.      court  might  grant  the  relief  prayed,  it  would  decree  the  plaintifib  to 
ChI^^II.   pay  the  costs  of  the  suit  07). 

; Where  vacancies  in  the  trust  have  been  occasioned  by  the  death  of 

ply  yacandeB^in  <uiy  existing  trustee  (h)  ;*  or  by  his  having  gone  abroad  and  re- 
*^*^*<>«*-  leased  (t),  or  by  no  person  being  able  to  be  found,  answering  to  the 
death,  &c.         description  of  the  trustee  in  the  instrument  creating  the  trust  (A) ; 

the  court  acting  on  the  principles  above  stated  will  on  a  proper  2q>plica- 
tion  appoint  new  trustees  to  supply  those  vacancies. 

And  in  like  manner  where  the  circumstances  or  conduct  of  any 

existing  trustee  render  it  inexpedient  for  him  to  continue  in  the 

appoint  others,  office^  the  court  will  adapt  its  relief  to  the  exigencies  of  the  case,  and 

having  first  decreed  the  removal  of  the  trustee,  will  then  proceed  to 

supply  the  vacancy  by  appointing  another  person  to  act  in  the  trust, 

and  by  directing  the  conveyance  or  transfer  of  the  trust  property  to 

him. 

In  what  cases         Thus  this  relief  has  been  decreed,  where  the  original  trustee  or 

trustees  wiU  be  trustees  declined  to  act  (I)  ;  or  were  desirous  of  being  discharged  (m) ; 

others  ap.         or  had  absconded  (n) ;    or  were  incapable  of  acting  through  age  and 

pointed?  infirmity  (o) ;  or  could  not  discharge  the  trust  through  disagreement 

amongst  themselves  (p)  ;  or  had  been  guilty  of  breaches  of  trust  (g) ; 
or  become  bankrupt  (r). 

And  in  like  maimer  it  has  been  considered  a  sufficient  reason  for 
changing  a  trustee ;  where  a  corporation,  which  was  originaUy  ap- 
pointed to  act  as  trustee,  had  become  subject  to  a  foreign  power  («); 
or  where  a  female  trustee  had  married  a  foreigner,  although  by  her 
answer  she  denied  any  intention  of  quitting  the  kingdom,  and  stated 
her  desire  of  continuing  in  the  trust  (0*   And  in  the  case  of  a  charity, 


(g)  PhUay  y.  Howard,  ubi  iupra, 

(k)  Hibbardy,  Lambe,  AmbL  309  ;  Hew- 
at  y.  Hewitt,  Ambl.  508;  Att.-Gm.  y. 
(Uaek,  1  Beay.  467 ;  Dm^Mon  y.  Poeoekf  4 
Sim.  283  ;  FbUay  y.  Howard,  2  Dr.  &  W. 
490 ;  Devey  y.  Pace,  Taml.  77. 

(tf)  Bnekanm  y.  Hamilton,  5  Yes.  722. 

Ik)  Att.'Gen. Y, 8tephen»,zyi. &K.U7. 

(l)  Milet  y.  Neato,  1  Cox,  159 ;  —  y. 
JlobartM,  1  J.  &  W.  251. 

(m)  Howard  y.  Rhodes,  1  Keen,  581 ; 
Cwentrjf  y.  Coventry,  ib»  758  \  Hamilion  y. 
P^,  2  Moll.  458 ;  Greenwood  y.  Wakrford, 
1  Beay.  576. 

(fi)  Miliard  y.  Byre,  2  Yet.  jun.  94. 


a 


[o)  Bennett  y.  Honywood,  Ambl.  710. 
0  Bayot  Y,Bayot,  10  Law  Joum.  N.  8., 
Chanc.  116 ;  see  Uvedate  y.  Patrick,  2  Ch. 
Cas.  20. 

(q)  Mayor  qf  Coventry  y.  At t, -Gen.  7 
Bro.  P.  G.  235 ;  Bx  parte  Greenkemee,  I 
Mad.  92;  At t.' Gen.  y.  Shore,  7  Sim.  290, 
309y  n. ;  Att.'Gen.  y.  Drummond,  I  Dr.  & 
W.  353  ;  3  ib.  162. 

(r)  Bainbriyye  y.  Blair,  I  Beay.  495 ; 
Re  Roche,  1  Conn.  &  Laws.  306 ;  2  Dr.  & 
W.  287. 

(«)  Att,'Gen,  y.  Mayor  qf  London,  3  Bro. 
C.  C.  171. 

(0  Lake  y.  De  Lambert,  4  Yes.  592. 


*  But  where  there  were  twelve  trustees  of  a  charity^  and  two  of  them  died, 
the  court  held  that  there  was  no  sufficient  reason  for  an  application  for  Uie 
appointment  of  two  new  trustees  in  their  place  at  the  expense  of  the  charity. 
Re  Marlborough  School,  13  Law  Joum.  N.  S.,  Chan.  2.  And  in  a  very 
recent  case  before  Lord  Lyndhurst,  his  Lordship  expressed  an  opinion  to  the 
same  effect.     Re  Faversham  Charities,  L,  C.  15th  November,  1844,  MS. 
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wliere  two  id  the  <Higixial  trustees  were  the  holders  for  the  time      Part  I. 
being  of  offices,  which  were  ehanged  asmnaUy,  the  inconyenience  of  so    cnlmKU. 

ficequent  a  change  was  held  a  sufficient  reason  for  appointing  other  

trustees  (a).      In  one  case  a  trustee,  though  desirous  of  acting  was 
removed  bj  the  court,  and  a  new  one  appointed,  because  his  co- 
tmstees  declined  to  act  with  him  (a;).      But  a  failure  by  a  trustee  in  What  an  in- 
discharging  the  duties  of  his  office  from  mistaking  or  misunderstand-  ^^^dfor  such 
ing  his  duty,  will  not  of  itself  be  a  sufficient  ground  for  removing  an  application  ? 
Um  (y).     And  the  banA  fide  refusal  of  a  trustee  to  exercise  a  pure 
discretionary  power  for  the  b^^efit  of  the  trust  estate  (as  a  power  of 
varying  securities)  is  also  a  wholly  insufficient  reason  for  a  suit  to 
have  him  discharged  from  the  trust  (z). 

The  hct  of  the  original  trustees  having  been  appointed  by  an  act  of  Trusteess  will 
parliament  instead  of  any  private  instrument,  will  not  prevent  the  though  ori^- 
coort  from  asserting  and  exercising  its  jurisdiction  by  appointing  naUy  appointed 
other  trustees  in  their  room,  where  circumstances  render  it  neces-  liament. 


However  in  addition  to  the  general  jurisdiction,  inherent  in  the  Special  juris*. 
court  for  this  purpose,  acts  of  parliament  have  been  passed  from  time  th^^'urt  h^  ^^ 
to  time,  by  which  the  power  of  appointing  new  trustees  in  certain  statute. 
cases  is  expressly  given  to  the  court,  to  be  exercised,  (as  we  shall 
presently  have  occasion  to  consider,)  in  a  more  concise  and  summary 
way. 

Thus  the  general  Bankrupt  Act  (6  Geo.  IV.  c.  16,  s.  79,)  provides,  incase  of  the 
that  if  any  bankrupt  shall  as  trustee  be  seised  or  possessed  of,  or  ^^ee^tinff^^ 
entitled  to,  either  alcme  or  jointly,  any  real  or  personal  estate,  or  any  trustee. 
mtereat  secured  thereon  or  arising  out  of  the  same,  or  shall  have 
standing  in  his  name  as  trustee  either  alone  or  jointly  any  govern- 
ment mr  other  stock  in  England,  Scotland  or  Ireland,  it  shall  be 
lawful  for  the  Lord  Chancellor,  on  the  petition  of  the  persons  entitled 
in  poosesaion  to  the  receipt  oS  the  rents,  &c.,  and  on  due  notice  to  all 
other  persons  interested,  to  order  the  assignees  and  all  persons,  whose 
set  or  consent  thereto  is  necessary,  to  convey  assign  or  transfer  the 
said  estate  interest  stock,  &c.,  to  such  person  or  persons,  as  the  Lord 
Chancellor  shall  think  fit,  upon  the  same  trusts,  as  the  said  estate, 
&c.,  was  subject  to  before  the  bankruptcy,  or  such  of  them,  as  shall 
then  be  subsisting  and  capable  of  taking  effect,  and  also  to  receive  and 
pay  over  the  rents,  &c.,  as  the  Lord  Chancellor  shall  direct. 

And  now  by  the  Bankruptcy  Court  Act,  (1  &  2  Will.  IV.  c  56,  is  now  exer- 
8.  2,)  this,  as  well  as  the  other  jurisdiction  of  the  Lord  Chancellor  in  ^^^^  ^*^® 

Review. 

(«)  Ex  parte  Blackbume,  I  J.  &W.297.       192  ;  Ait. -Gen,  y.  Caiu9  Coll  2  Keen,  150. 

(*)  Uoedale  v.  Patrick,  2  Ch.  Ca.  20.  (z)  Lee  v.  Voung,  2  N.  C.  C.  532. 

(y)  Att,'Oen.  v.  Coopere*  Comp.  19  Ves.  (a)  Buchanan  v.  Hamilton,  5  Ves.  722. 
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Pabt  I. 

Div.  III. 
Cbaptbr  II. 

In  case  of  the 
disability,  &c. 
of  the  existing 
trustee. 


22d  section  of 
I  WiU.  IV, 
c.  60. 


matters  of  bankruptcy,  is  transferred  to  the  Court  of  Review,  subject 
to  the  right  of  appeal  to  the  Lord  Chancellor  (b). 

The  statute  11  Geo.  IV.  &  1  Wfll.  IV.  c.  60,  was  introduced  by  Sir 
E.  Sugden,  to  obviate  the  inconvenience  occasioned  by  the  disabilities, 
&c.,  of  trustees,  for  which  the  previous  acts,  passed  with  the  same 
view  (c),  had  been  found  not  to  provide  a  sufficient  remedy.  That  act 
provides,  that  where  trustees  are  persons  nan  compote»  mentis  {d) ; 
or  infants  («)  ;  or  out  of  the  jurisdiction  (/)  ;  or  where  it  is  unknown, 
who  is  the  survivor  of  several  trustees ;  or  whether  he  be  living  or 
dead;  or  who  is  his  heir  (9)  ;*  or  where  any  trustee,  or  heir  or  executor 
of  any  last  surviving  trustee,  refuses  or  neglects  to  convey  assign 
surrender  or  transfer  the  trust  property,  when  required  to  do  so  as 
directed  by  the  act  (A) ;  it  shall  be  lawful  for  the  Lord  Chancellor  on 
petition  to  dii-ect  a  conveyance,  &c.,  to  be  made  by  the  trustee  him- 
self, or  by  any  person,  whom  the  court  shall  appoint  in  his  place.  And 
then  by  the  22nd  sect.,  after  reciting  that  cases  may  occur  upon  applica- 
tions by  petition  under  the  act  for  a  conveyance  or  transfer,  where  the 
recent  creation  or  declaration  of  the  trust  or  other  cireumstanees  may 
render  it  safe  and  expedient  for  the  Lord  Chancellor,  &c.,  to  direct  by 
an  order  upon  such  petition,  a  conveyance  or  transfer  to  be  made  to  a 
new  trustee  or  trustees,  without  compelling  the  parties  seeking  such 
an  appointment  to  file  a  bill  for  that  purpose,  although  there  is  no 
power  in  any  deed  or  instrument  creating  or  declaring  the  trusts 
of  such  land  or  stock  to  appoint  new  trustees  ;  it  is  enacted,  that  in 
any  such  case  it  shall  be  lawful  for  the  Lord  Chancellor,  &c.,  to 
appoint  any  person  to  be  a  new  trustee,  by  an  order  to  be  made  on  a 
petition  for  a  conveyance  or  transfer  under  the  act  after  hearing  all 
such  parties  as  the  court  shaO  think  necessary :  and  thereupon  a  con- 
veyance or  transfer  shall  be  executed  so  as  to  vest  such  land  or  stock 
in  such  new  trustee  either  alone  or  jointly  with  any  surviving  or 
continuing  trustee  as  effectually  and  in  the  same  manner,  as  if  such 
new  trustee  had  been  appointed  under  a  power  in  any  instrument 
creating  or  declaring  the  trusts  of  such  land  or  stock,  or  in  a  suit 
regularly  instituted. 

It  has  been  decided,  that  the  jurisdiction,  conferred  on  the  court  by 


(6)  Aichb.  Bkrpt.  Law,  9th  ed.,  248 ;  see 
Williama  v.  Bird,  1  V.  &  B.  3. 

(c)  7  Ann.  c.  19  ;  36  Geo.  III.  c.  90  ;  6 
Geo.  IV.  c.  74. 

(d)  Sect.  3,  4,  5. 


n 


9)  Sect.  6,  7. 

)  Sect.  8,  9, 10. 
{g)  Sect.  8,  9, 10. 
(A)  Sect.  8,  9. 


*  By  the  recent  act  for  the  amendment  of  the  Law  of  Escheat,  4  &  5 
Will.  IV.  c.  23,  8.  2,  this  provision  is  extended  to  cases  where  a  trustee  dies 
without  an  heir. 
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the  22iid  sect,  of  thk  act,  applies  only  to  the  cases  pointed  out  by      Pakt  I. 
the  previous  sections ;  viz.y  the  disability  or  refusal  of  the  existing    c^^r^II. 

trustees,  or  their  being  out  of  the  jurisdiction,  or  their  existence  not  

being  known,  and  then  only  in  recent  and  plain  cases ;  and  that  in  all 
other  cases  a  bill  must  be  regularly  filed  for  the  appointment  of 
trustees  under  the  general  jurisdiction  of  the  court  («)• 

In  cases  of  charity,  we  shall  presently  see,  that  a  similar  general  In  cases  o£ 
summary  jurisdiction  is  conferred  on  the  court  by  52  Geo.  III.  c.  101,  ^  ^' 
(Sir  Samuel  Romilly's  Act).  And  in  consequence  of  the  great  expense 
to  charities,  where  all  the  trustees  were  dead,  in  making  out  the  title 
of  the  heir  to  the  surviving  trustee,  the  Act  1  Will.  IV.  c.  60,  s. 
23,  also  provided,  that  where  all  the  trustees  of  any  estate  for  any 
charity  or  charitable  or  public  purpose  should  be  dead,  the  court  might 
on  a  petition  in  a  summary  way  require  by  advertisement  the  repre- 
sentative of  the  last  surviving  trustee  to  appear  or  give  notice  of  his 
tide  within  twenty-eight  days  and  prove  his  pedigree  or  other  title  as 
trustee,  and  in  default  the  court  is  authorized  to  appoint  new  trustees, 
and  to  order  a  conveyance,  to  be  made  to  them  of  the  trust  property 
without  the  necessity  of  any  decree  (A).  And  this  enactment  has 
since  been  embodied  and  extended  by  subsequent  statutes  (/)• 

Where  no  trustees  of  a  charity  had  been  appointed  since  1634,  the 
court  on  an  application  made  in  1844,  presumed  the  death  of  all  the 
trustees,  and  directed  a  reference  to  the  Master  in  the  terms  of  the 
23rd  section  of  the  above  act  (m). 

The  death  of  two  out  of  twelve  original  trustees  of  a  charity  is  not 
a  sufficient  reason  for  an  application  to  the  court  to  appoint  two  new 
trustees  at  the  expense  of  the  charity  (n).  But  where  the  number  of 
the  original  trustees  is  lessened  by  one-third,  the  court  on  petition  will 
proceed  to  the  appointment  of  others  (o). 


2nd. — Haw  the  Court  acts  in  Appointing  new  Trustees. 

Ist- — The  appointment  may  be  made  by  a  suit. 

As  a  general  rule,  the  jurisdiction  of  the  court  to  appoint  new  Generally  a  biU 
trustees  can  only  be  called  into  exercise  by  means  of  a  bill  filed  by  and  ^^^^e  appoint- 
^ainst  all  proper  parties,  and  praying  for  the  desired  relief.     In  some  ^^^^  of  new 
instances,  however,  as  we  have  ^eady  seen,  the  court  has  been  expressly  . 

the  court  wOl 

(0  /l*7VicAo//#,Ca.Tcnip.Sugd.  17;  Re  {I)  2  &  3  WilL  IV.  c.  67,  8.  3,  4 ;  5&6  •©*<>»  P«*»*ion. 

Fitzgerald,  ib.  20  ;  Re  Pennrfuiher,  2  Dr.  WiU.  IV.  c.  71,  s.  18,  20. 

&  W.  292  ;  Re  Hartford,  ib. ;  Hart  ▼.  Ld.  (m)  ReNiffhtingale'e  Charity,  3  Hare,336. 

^remek,ib,i  Re  Whitley,  ib,  23;  Bx  parte  (n)  Re  Marlborough  School,    13    I^aw 

Boyne,  Cm.  Temp.  Plunk.  134;  Re  Earl  of  Joum.  N.   S.,  Chanc.  2 ;  Re  Favereham 

Mago,  ib.  124  ;  Re  Fdirteweli,  2  Jar.  987 ;  Charities,  L,  C.  15th  Nov.  1844,  MS. 

Ae  dark,  1  Jur.  737;  Re  Andereon,  Ca.  (o)  Re  Warwiek  Charities,  cor,  lA^Lynd- 

Temp.  Sugd.  27.  hurst,  Ch.,  22nd  Not.  1844,  MS. 

{k)  2  Sugd.  Pow.  533,  4. 
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Part  I. 

Drr.  III. 

CRArras  II. 

Bill  may  be 
filed  in  cases, 
where  a  peti- 
tion would  also 
be  proper. 


By  whom  a 
bill  for  the  ap- 
pointment of 
new  trustees 
may  be  filed. 


Information  in 
cases  of  charity. 


empowered  by  the  legiaiAture  to  administer  tikn  relief  ia  i  mxM 
snmmaiy  way  upon  petiticm. 

It  ie  to  be  observed,  that  the  summary  proeeediiigB  authorized  by 
these  acts,  are  not  in  any  case  rendered  imperative  on  the  court,  atid 
the  origioal  jurisdiction  of  proceeding  by  bill  or  information  siBl 
exists,  and  may  be  exercised  even  in  cases  comii^  dsiectly  within  any 
of  those  statutes  (/>). 

Thus  in  a  recent  case,  that  occurred  since  the  passing  of  the  statute 
6  Gteo,  IV.  c.  16,  atrustee,  who  had  become  bankrupt,  was  removed <m 
that  ground,  and  another  appointed  in  his  place,  in  a  regular  suit  insti- 
tuted for  that  purpose,  although  the  same  object  might  have  been 
accomplished  by  means  of  a  petition  under  the  act  (q) .  And  in  another 
late  case  an  information  was  filed  for  the  appointment  of  new  trustees 
of  a  charity  in  the  place  of  some  who  were  dead  (r). 

And  where  a  bill  has  been  filed  and  the  answer  put  in,  the  court 
will  not  entertain  a  petition  presented  afterwards  for  the  same  object, 
but  the  cause  must  proceed  regularly  to  a  hearing. 

However  if  the  objection  were  taken  by  any  of  the  parties  in  a 
private  trust,  or  even  without  any  such  objection  being  taken  in  the 
case  of  a  charity,  (whose  interests  the  court  is  bound  of  itself  to 
protect,)  the  additional  expense  incurred  by  the  proceeding  by  suit 
would  probably  be  viidted  on  the  parties,  by  whose  condnct  it  was 
unnecessarily  occasioned.  We  shall  presently  have  occasion  to  con- 
sider the  cases,  in  which  a  suit  will  be  necessary  notwithstanding  those 
statutes  (0- 

A  bill  for  the  appointment  of  new  trustees  may  be  filed,  either  by 
the  parties  beneficially  interested  in  the  trust  estate  against  the 
existing  trustees,  and  this  is  the  more  usual  course  (a) ;  or,  if  cireum- 
stances  require  it  by  the  existing  or  continuing  trustees  against  their 
cestuis  que  trusts  (x) ;  or  again  one  or  more  of  several  trustees  may 
join  as  co-plaintiffii  with  the  cestuis  que  trusts  in  a  suit  for  the  removal 
of  one  of  the  trustees  and  the  appointment  of  another  in  his  place  (y). 

Where  the  trust  is  for  charity,  and  it  is  not  considered  possible  or 
advisable  to  proceed  by  petition  under  either  Sir  Samuel  Romilly^s(2r), 
or  Sir  Edward  Sugden^s  (a)  Acts,  the  proceeding  will  be  by  informa- 
tion filed  by  the  Attorney-General  on  behalf  of  the  charity  (b)  ;  and 
relators,  though  usual  in  such  a  case,  are  not  indispensable  (c). 

(«)  Covitttry  ▼.  Chvemtty,  1  Keen,  758 
Oreenford  v.  Wak^ford,  1  Beav.  576. 

M  Lake  ▼.  De  Lambert,  4  Yes.  ft92. 

(z)  52  Geo.  m.  c.  101. 

(a)  1  WiU.  IV.  c.  dO. 

(«)  AtL^Qm.  ▼<  Afi99r^XofMlm,3Bio. 
C.  C.  171  s  Ati,'Gtm,  v.  8tephen»^  3  M.  A 
K.  347 ;  Ait.'Q^.  v.  Omek,  I  Bear.  467. 

(e)  JU  Betl/Ml  Chmriif,  2  Sw.  620;  1 
Dan.  Ch.  I^r.  13. 


{p)  See  9x  parte  Eeee,  3  Y.  &  B.  11 ; 
Miller  ▼.  Knight,  1  Keen,  129. 

(f )  Bainkrigge  v.  Blair,  1  Beav.  495. 
(r)  Att.-Gen,  v.  Oaek,  I  Beav.  467. 


[0 


^0  See  Finiag  y.  Howard,  2  Dr.  ft  W.490 
(ii)  Bennet  ▼.  Htmgwood,  Ambl.  708, 14  ; 
MUlard  ▼.  Bpre,  2  Yes.  jnn.  94 ;  Buehamm 
T.  Hamilton,  5  Yes.  722 ;  Barl  of  Porte" 
mouth  y.  Felhwef  5  Mad.  450;  Howard  y. 
Rhodee,  1  Keen,  581 ;  Batnhrigge  y.  Blair, 
1  Beay.  495. 
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In  all  cases  the  drcmzistaiices,  which  render  the  new  appointment      Part  I. 

necessary  or  proper,  must  be  stated ;  and  the  removal  of  the  old    cuj^rm^ll 

trostee,  (where  that  forms  part  of  the  object  of  the  suit,)  as  well  as  '': 

the  new  appointment,  and  the  directions  for  the  execution  of  the  the  dream. 

necessary  conveyance,  should  be  prayed  by  the  bill.  stancei  nA 

_-  If         '  m:     wT         ^  pny  proper 

However  the  court  has  sometimes  directed  a  reference  to  the  Master  relief, 
to  approve  of  a  new  trustee,  although  that  does  not  appear  to  have 
been  expressly  included  in  the  prayer  for  relief  (<f). 

All  the  persons  beneficially  interested  must  be  made  parties  to  a  AU  ettUtiM  ^m 
suit  for  the  appointment  of  a  new  trustee  {e).  ^j^  ^urSet. 

Where  the  object  of  a  snit  is  to  have  a  trustee  removed  for  Whatstate- 
miseondact,  no  statement  will  be  scandalous  or  impertinent,  which  !^^^^^ 
goes  to  impute  to  the  defendant  misconduct  or  corrupt  or  improper  ions, 
motives,  such  as  vindictiveness  or  personal  hostility,  in  the  execution 
of  the  trust ;  although  it  is  impertinent,  and  possibly  scandalous,  to 
state  eircumstances  of  general  malice  or  personal  hostility  (/). 

Where  the  court  has  already  assumed  the  administration  of  a  trust  where  suit 
estate  through  a  suit,  though  instituted  with  a  different  object,  a  f^^"^' 
distinct  bUl  need  not  be  filed  for  the  appointment  of  new  trustees^  but  tion  for  new 
the  court  wiU  entertain  an  appUcation  for  that  purpose  made  in  the  ^Z^^ 
lonn  of  a  motion  in  the  cause ;  and  upon  the  hearing  of  such  a  motion  the  cause, 
it  will  in  a  proper  case  make  an  order,  referring  it  to  the  Master  to 
approve  of  a  proper  person  to  act  as  trustee  {g). 

The  court  will  not  by  its  decree  in  a  suit  in  the  first  instance  appoint  Court  in  the 
any  person,  who  may  be  proposed  as  the  new  trustee ;  but  it  will  be  ^JheMMte? 
referred  to  the  Master  to  approve  of  a  proper  person  to  be  trustee  (A)  :*  to  approve  of  a 
or  if  the  appointment  of  any  particular  person  may  have  been  asked,  ^^^  trustee, 
the  reference  will  be,  to  inquire  whether  the  party  proposed  be  a 
proper  person  to  be  trustee  (i)  :  and  on  application  leave  will  be  given 
to  any  particular  persons  to  propose  themselves  before  the  Master,  if 
no  objection  exist  to  their  appointment  (A). 

However  where  all  parties,  being  competent,  consent  to  the  appoint-  Unless  all  par- 
ment  of  a  particular  person  to  be  the  new  trustee,  the  court  will  at  ^'i^J^IJ^t^ 

appointment. 

{i)  Ail^Gnt.  T.  Stephent,  3  M.  &  K.  (A)  Luther  y.  Chamberhn,  Seton's  Dec. 

349, 52 ;  See  Wiimm  t.  WiUan,  2  Keen,  251.  249;  Buchanan  ^.Hamilton,  5  Ves.722  ;  Mil- 

(i)  Wardle  v.  Hargreave*,  11  Law  Joum.  lard  ▼.  Eyre,  2  Ves.  jun.  94  ;  Att.-Oen,  t. 

N.  S.,  Chane.  126.  Stephem,  3  M.  &  K.  352 ;  Howard  v.  Bhodee, 

(/)  Per  Sir  J.  Leach,  V.  C,  in  Earl  oj  1  Keen,  581 ;  Seton's  Decrees,  249,  50. 

Ptrtmmth  v.  FOkntw,  5  MacL  450.  (0  Ke^e  t.  Calihorpe,  1  Atk.  18 ;  — — 

W V.  Otbome,  6  Ves.  455 ;    Webb  v.  Robarts,  IJ.  &  W.  251. 

▼.^.0/  Sha/teebwy,  7  Ves.  487  ;  v.  (*)  Att,-Gen.  v.  Clack,  1  Beav.  474. 

^l»i«rti,  1  J.  &  W.  251. 

* 

*  Sometimes  the  reference  will  be  to  the  Master  at  once  to  appoint  the  new 
trustees,  Atty.-Gen.  v.  Arrm,  1  J.  &  W.  229 ;  Millard  v.  Eyre,  2  Ves.  jun. 
^4 ;  Seton's  Decrees,  250. 
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Part  I. 
Div.  III. 

CBAPTBft  11. 

Master's  report 
may  be  ez- 
oeptedto. 


Conveyance  of 
the  trust  estate 
to  the  new 
trustee. 


Costs  of  suit 
for  new  ap- 
pointment 
usually  borne 
by  the  trust 
estate. 


Seeuif  where 
old  trustee 
retires  without 
any  reason. 


once  direct  the  transfer  of  the  trust  estate  to  him  without  any 
reference  (I). 

The  report  of  the  Master,  upon  a  reference  in  a  suit  to  approve  of  a 
new  trustee,  may  be  excepted  to  on  the  ground  of  the  unfitness  of  the 
person  appointed :  but  there  must  be  a  direct  complaint  of  his  actual 
unfitness ;  and  where  the  exception  is  taken  on  the  ground,  that 
another  person  would  have  been  more  fit  for  the  oflice,  than  the 
person  approved  of  by  the  Master,  the  court  mH  not  enter  into  the 
question  of  the  comparative  fitness  of  the  parties  (m). 

The  appointment  of  the  new  trustee  by  the  court  would  not  be 
complete  without  a  conveyance  or  transfer  of  the  trust  property  to 
him.  The  decree  therefore  usually  goes  on  to  direct  a  proper  con- 
veyance of  the  legal  estate  (to  be  settled  if  necessary  by  the  Master) 
either  to  the  new  trustee  alone,  or  to  him  jointly  with  the  surviving  or 
continuing  trustees,  if  any ;  and  that  the  conveyance  shall  be  executed 
by  all  requisite  parties,  whether  the  surviving  trustees,  or  the  repre- 
sentative of  the  last  survivor,  or  a  trustee,  who  by  the  same  decree  is 
removed  from  his  office  (n). 

As  a  general  rule  the  costs  of  a  suit  for  the  appointment  of  a  new 
trustee  to  supply  a  vacancy  in  the  trust,  as  well  as  the  expenses 
consequential  on  such  a  suit,  vriU  be  borne  by  the  general  carpus  of  the 
trust  estate.  And  the  same  rule  will  also  prevail,  where  the  bill  is 
filed  by  a  trustee,  to  be  discharged  from  the  trust ;  if  he  has  sufficient 
reason  for  making  the  application,  and  does  not  act  from  obstinacy  or 
caprice  (o).  And  where  the  costs  of  the  trustee  are  directed  to  be 
paid  out  of  a  fund  under  the  controul  of  the  court,  they  will  be 
directed  to  be  taxed  as  between  solicitor  and  client.  If  there  be  no 
such  fund,  the  taxation  will  be  only  as  between  party  and  party  (p). 

However-if  a  trustee  have  once  accepted  the  trust,  he  must  assign  a 
sufficient  reason  for  seeking  to  be  discharged  :  and  if  no  such  reason 
be  given,  he  wiU  not  be  allowed  his  costs  of  a  suit,  instituted  by  the 
cestuis  que  trtuts  for  the  appointment  of  a  new  trustee  to  act  in  his 
place ;  but  in  making  a  decree  in  such  a  suit  the  court  will  give  no 
directions  as  to  the  payment  of  costs,  thereby  leaving  each  party  to 
pay  their  own  (7).  It  has  been  laid  down  that  in  England  a  trustee 
will  never  be  removed  on  a  bill  filed  by  him  against  the  cestuis  que 
trusts^  and  although  that  will  be  done  in  Ireland,  it  will  be  only  on 
the  terms  of  the  trustee  paying  the  costs  of  the  suit  (r).  However 
the  practice  affecting  this  question,  as  established  by  the  courts  in 


i! 


rO  (yKeefe  y.  Calihorpe,  1  Atk.  18. 

(m)  Ait. 'Gen,  t.  Dyton,  2  S.  &  S.  528. 

(fi)  0*Ke^e  V.  Calthorpe,  1  Atk.  18  ;  Sc- 
ion's Deer.  249,  50. 

(o)  Coventry  v.  Coventry,  1  Keen,  758 ; 
see  Taylor  t.  Glanville,  3  Mad.  176  ;    Cur* 


teU  y.  Chandler,  6  Mad.  123;  GreenfordT. 
Wakfford,  1  fieav.  581. 

(jp)  3  Dan.  Ch.  Pr.  77. 

{q)  Howard  ▼.  Rhodee,  I  Keen,  581. 

(r)  HamiUim  t.  Firy,  2  MoU.  458. 
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England  at  the  present  day,  does  not  folly  bear  out  the  cKctom,  thrown  Part  I. 

out  by  the  judge,  who  decided  the  case  of  Hamilton  y.  Fry  (r).  CHAmii^il 
In  the  recent  case  of  Chreenford  v.  Walirford  {$)y  the  law  on  this 


subject  was  thus  laid  down  by  Lord  Langdale,  M.  R.,  ^^  If  a  trustee  what  a  siiffi- 
undertakes  the  performance  of  a  trust,  he  is  not  entitled,  as  against  the  ^^^  Tt^axm  fox 
estate  he  has  undertaken  to  protect,  to  exercise  a  mere  caprice,  and  apply  to  be 
without  any  assignable  reason  say,  that  he  will  no  longer  continue  ^^i^b^'S^ 
trostee.     But  on  the  other  hand,  if  a  trustee  finds  the  trust  estate 
inToIyed  in  intricate  and  complicated  questions,  which  were  not  and 
could  not  have  been  in  contemplation  at  the  time,  when  the  trust  was 
undertaken,  he  has  in  consequence  of  that  change  of  circumstances,  a 
right  to  come  to  the  court  to  be  relieved  ;   and  the  court  will  judge, 
whether  the  circumstances  were  such  as  to  make  it  fair  for  him  to 
decline  acting  longer  upon  his  own  responsibility  ^  {$)• 

There  can  be  no  question,  but  that  the  heir  or  personal  represen-  Heir  or  per- 
tstive  of  an  original  trustee,  upon  whom  the  law  casts  the  legal  estate  ^^^v^- 
of  the  trust  property,  may  apply  to  the  court  to  be  relieved  from  the  orig^  tnutee 
trust  by  having  other  trustees  appointed,  if  they  have  never  accepted  or  ^diJJ&J|^ 
acted  in  the  trust  (0* 

In  a  late  case  the  conduct  of  the  cestui  que  trust  for  life,  in  creating  Unexpected 
frequent  incumbrances  and  embarrassing  the  trust  estate,  and  thereby  f^^g).^-^ 
fixing  the  trustees  with  responsibilities,  which  they  had  not  originally  the  trust. 
contemplated,  was  held  a  sufficient  reason,  for  the  trustees  themselves 
to  institute  a  suit  against  the  cestuia  que  trusts^  for  the  purpose  of 
being  discharged  from  the  trust ;  although  under  the  circumsta&ees  of 
diat  case  the  costs  of  the  suit  were  ordered  to  be  paid  out  of  the 
mterest  of  the  tenant  for  life  («). 

And  so  where  the  trust  estate  had  been  involved  in  complication  and  Eyen  if  ooca- 
difficulty,  through  an  improper  investment,  which  had  been  made  by  a  "???*  ^^  *^" 
trustee  for  the  benefit  and  accommodation  of  one  of  the  cestuie  que  cases. 
trwU  for  life ;  it  was  held  by  the  same  learned  judge,  that  the  trustee 
was  not  precluded  from  coming  to  the  court  to  be  relieved  from  the 
trust,  although  the  difficulties  were  occasioned  by  his  own  act,  and 
that  he  was  entitled  to  his  costs  either  against  the  trust  fund,  or  the 
tenant  for  life  (x). 

In  that  case  the  trustees,  by  whom  the  bill  was  filed,  were  the 
executors  of  the  original  trustee,  by  whom  the  breach  of  trust  had 
been  committed ;  and  that  was  a  material  circumstance  in  their  favour ; 
but  from  his  Lordship's  observations  it  may  be  concluded,  that  the 
decree  would  have  been  the  same,  had  the  bill  been  filed  by  the 
original  trustee  himself  (y). 

(r)  Hndlton  t.  i^,  2  Mon.  458.  {x)  Oreeirfbrd  v.  Wak^fwrd^  1  Bcav.  576, 

(0  Gnei^dY.  Wairfard,  lBeaY.581,2.  582. 

(t)  Oreei{ford  ▼.  Wai§/ord,  ubi  iupra.  (y)  1  Beav.  582. 

(«)  Oovenhy  t.  Covtnify,  I  Keen,  758. 


I74l  TRB  (nrMTOTTION  OF  TBUSTEBS  BT  TRB  OOURT  OP  eEAKOOIT. 

Pakt  I.  It  k  almost  uimeeeaBafy  to  state,  that  if  the  truatees  be  goiltyof  any 

CguMtL  II.  iniproper  conduct,  they  will  be  fixed  peiBOiially  with  the  costs  ocea- 

sioned  by  their  nusbehaTiour  (z). 

^wteea  fixed  Sod.  The  appointment  may  be  made  on  petition : 

Improper  con-  There  has  been  already  occasion  to  obsenre,  that  by  particnlar 

ducL  enactments  of  the  legislatm^  the  court  has  been  empowered  in  certain 

^J^ll^^^  eases  to  dispense  with  the  institution  of  a  formal  suit,  and  to  exercise 

may  be  ap-  its  jurisdiction  of  appointing  new  trustees  in  a  more  summaiy  way 

fflSir  «POn  petition. 

In  tnuti  for  Thus  in  the  case  of  trusts  for  charitable  purposes  the  statute 

SfrS^B^Vs  **  **~*  ^'^'  ®*  ^^^'  (««»Hly  called  Sir  Samuel  Eomilly's  Act,)  pro- 
Act.  '  rides.  That  in  every  case  of  a  breach  of  trust  or  supposed  breach  of 

trust,  or  whenever  the  direction  or  order  of  a  court  of  equity  shall  be 
deemed  necessary  for  the  administration  of  any  trust  for  charitable 
purposes,  it  shall  be  lawful  for  any  two  or  more  persons  to  present  a 
petition  to  the  court,  |»aying  such  rdief  as  the  nature  of  the  case  noay 
require,  and  the  court  is  empowered,  and  required,  to  hear  and  deter- 
mine such  petition  in  a  summary  way  upon  such  affidavits  or  oth^ 
eridence  as  may  be  produced,  and  to  make  such  order  thereon  and  in 
respect  of  the  cost8»  as  it  shall  think  just. 
Act  authorizes        It  will  be  remarked,  that  this  act  does  not  in  terms  authorize  the 
moit^r^w      Bppointment  of  new  trustees  by  the  court  on  petition :  however  there 
trustees  on        never  has  been  any  question,  but  that  this  powet  comee  within  the 
petition.  general  scope,  and  intention  of  the  act ;  and  where  a  clear  breach  of 

imst  has  been  committed  by  the  existing  trustees  of  a  diarity,  the 
court  on  a  petition  presented  under  the  act  will  not  only  remove  the 
old  trustees,  but  also  compel  them  to  convey  to  new  trustees  at  their 
afwn  expense  (a)* 
Although  no  And  even  where  no  breach  of  trust  is  established,  or  suggested, 

neic  of  trust,  ng^jogi^  f}^^  existing  trustees ;  yet,  if  their  continuance  in  the  office  be 

likely  to  occasion  considerable  inconvenience  to  the  charity,  (althouj^ 
from  no  personal  default  of  theirs,)  the  court  will  appoint  other 
trustees  in  their  room  on  a  petition  under  the  act  presented  solely  with 
that  object  (ft)  *. 

"Who  may  pre-       It  has  been  decided  by  Lord  Eldon,  that  although  the  act  autho- 
sent  the  peti- 
tion? 

(t)  AU.'Om.  y.  CZaeit,  1  Beav.  474 ;  see         (a)  B»p^rU  Orunkomn^  1  Mad. 92, 109; 

ejT  parte  CfremJkouie,  1  Mad.  92,  109 ;  and      ex  parte  Seggeart,  1  V.  &  B.  497. 

this  sulject  farther  considered,  pott,  Costs.  (a)  Sx  parte  Biaekbwma,  1  J.  ft  W.  897. 


*  But  aee  ex  parte  Skinner  in  re  Lawford  Charity,  2  Mer.  456,  where 
Lord  Eldon  ia  reported  to  have  aaid,  that  the  reault  of  a  conversation,  he  had 
had  with  the  thai  Maater  of  the  Bolls  and  the  Yicei^Chanoellor  on  the  scope 
of  this  act,  was,  that  they  all  considered  the  act  as  mewat  to  extend  only  to 
eaaea  of  plain  breach  of  truat. 
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rizes  *'any  two  or  more  persons"  to  preseiit  a  petition,  yet  that      Part  I. 
must  be  nnderetood  to  mean  persons  having  an  interest ;  and  th^re-    CBu^ran  H. 

fore  that  no  person  can  petition  under  the  aet,  who  has  not  a  direct ' 

interest  in  the  charity  (c).      And  the  petitioners  must  show,  that 
their  interest  is  such  as  is  alleged  in  the  petition  (d). 

The  petition  moreoyer  must  be  signed  by  the  Attorney-General,  or  Petition  miut 
by  the  Solicitor-General,  if  there  be  no  Attorney-General  at  the  time ;  JbelittJ^ra^  or 
and  the  court  will  require  such  signature  to  be  a£BbLed  with  as  much  Solidtor-Gene- 
deliberation  as  to  a  regular  information  (e).     An  order  made  upon  a 
petition,  which  had  not  been  signed  by  the  Attorney  or  Solicitor- 
General  will  be  a  mere  nullity  (/),  and  the  petition  may  be  taken 
off  the  file(^). 

We  have  already  had  occasion  to  remark  that  the  act  does  not  An  infonnaticm 
make  it  imperative  on  the  parties  to  proceed  by  petition  (h).    If  how-  H^gtead  of  a' 
ever  an  information  be  filed,  and  a  petition  under  the  act  presented,  petition  under 
having  all  or  some  of  the  same  objects  in  view,  the  court  will  not  pro- 
ceed on  both,  but  will  refer  it  to  the  Attorney-General  to  consider  which 
should  proceed  (t). 

The  act  does  not  authorize  the  court  to  decide  on  petition  any  Noadyerse 
adverse  claims  affecting  the  charity,  whether  such  claims  arise  between  ^j^dL^d  on 
the  trustees  themselves,  or  the  parties  claiming  a  benefit  (A).    And  petition. 
where  a  petition  presented  under  the  act,  embraces  in  its  prayer  relief, 
which  partly  can  and  partly  cannot  be  granted  in  that  form  of  pro- 
ceeding, the  court  will  have  great  difficulty  in  separating  the  proper 
from  the  improper  objects  of  the  petition  {I).     It  has  been  held  also.  Act  does  not 
that  constructive  trusts  are  not  within  the  operation  of  this  act  (q).     JSucti^^rti. 

The  substance  and  object  of  the  provision,  contained  in  the  23rd  2.  On  the  death 
section  of  Sir  E.  Sugden's  Act  (1  Will.  IV.  c.  60),  has  been  aU-eady  ^^^^^l 
stated,  and  it  has  been  seen,  that  that  provision  has  been  embodied  in  chanty  under  l 
the  subsequent  statute  (2  &  8  Will.  IV.  c.  57,  s.  3)  (r).     The  object  ^^J-  ^'^^^ 
of  those  enactments  being,  to  facilitate  the  relief,  in  case  of  the  death 
of  all  the  trustees  of  a  charity. 

By  those  acts,  where  all  the  trustees  of  real  estate,  held  in  trust 
for  a  charity  are  dead,  the  court  is  empowered  on  the  petition  of 
the  Attorney-General,  or  ot  the  persons  or  body  administering  the 
charity,  or  of  any  person  on  behalf  thereof,  to  direct  advertisements 
to  be  made  for  the  representatives  of  the  last  surviving  trustee  to 

Ckmiiy,  2  Swiait.  518.  see  anie,  p.  170. 

qf Ludlow  Y.  GretnhoHte,  (t)  AiL-Gen,  ▼.  Oreen,  IJ.  &  W.  303. 

{k)  Corporation  iff  Ludlow  v.  Greenhou$€f 

(«)  Sx  parte  Skimur,  re  Lawford  Cha-  1  Bligh.  N.  S.  17 ;  r«  Weet  Retford,  10  Sim. 

rUp,  2  Mer.  453,  6.  101,  8. 

C/)  Att.'Oen.  t.  Green^  IJ.  &  W.  303.  (l)  Bx  parte  Skitmer,  2  Mer.  457. 

(g)  Be  Dopenky  Hoipital,  1  M.  &  Cr.  (9)  Bx  parte  Brown,  Ck>op.  295. 

279.  (r)  Vide  eupra,  p.  169. 

(A)  Bx  parte  Beee,  3  Y.  &  B.  11 ;  and 
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Part  I.      appear,  or  give  notice  of  his  tide  within  twenty-eight  days,  and  in 
CHAnBA  II.   doffl^ult  of  such  appearance  or  notice,  or  if  such  title  shall  not  be 


" proved  within  thirty-one  days  afterwards,  then  to  appoint  any  new 

trustees,  and  to  direct  the  conveyance  to  them  of  the  charity  estate 
by  any  person  to  be  appointed  for  that  purpose,  without  the  necessity 
of  any  decree.  It  has  recently  been  decided  by  Lord  Langdale,  M.  R., 
that  the  court  has  power  to  make  an  order,  referring  it  to  the  Master 
to  approve  of  new  trustees  of  a  charity,  upon  a  petition  presented 
under  the  act  of  2  &  3  Will.  IV .  c.  67  only,  and  that  the  petition  for 
that  purpose  need  not  be  under  the  62  Geo.  III.  c.  101,  (Sir  S. 
Romilly's  Act)  («). 
Who  may  peti-  There  can  be  no  doubt,  but  that  Lord  Eldon's  decision  in  the  case  of 
ton  under  that   j,^  Bedford  Charity  (/),   as  to  the  persons,  who  may   present  a 

petition  under  Sir  S.  Romilly^s  Act,  will  apply  equally  to  the  acts  now 

under  consideration;    and  that  the  parties  presenting  the  petition, 

must  therefore  have  a  direct  interest  in  the  charity.    It  has  been 

decided,  that  the  persons  having  the  administration  of  a  charity,  may 

present  a  petition  under  the  act  (ti).      The  petition  may  of  couise  be 

presented  by  the  Attorney-General  himself  (^). 

Dittbility,  &e.        It  may  be  observed  in  this  phice,  that  the  provisions  of  Sir  E. 

teeSSid^"  Sugden's  Act,  (1  WiU.  IV.  c.  60,)  with  reference  to  the  powers 

for  by  1  w.  IV.  thereby  given  to  the  court,  in  case  of  the  disability,  &c.,  of  trustees, 

are  by  the  21st  section  expressly  extended  to  trusts  for  charity  or 
firiendly  societies. 
3.  On  bank-  The  bankruptcy  of  a  trustee,  as  we  have  already  seen,  is  another 

^^^^  *        instance  in  which  the  court  has  been  expressly  authorized  by  the 

legislature  to  appoint  a  new  trustee  in  room  of  the  bankrupt  sum- 
marily upon  petition ;  and  the  substance  of  the  seventy-ninth  section 
of  the  General  Bankrupt  Act,  (6  Geo.  IV.  c.  16,)  by  which  this  power 
was  given  to  the  court,  has  been  already  stated  (y). 

It  has  also  been  stated,  that  this  power  is  now  vested  by  the  Bank- 
ruptcy Court  Act  (1  &  2  Will.  IV.  c.  66,)  in  the  Court  of  Review, 
subject  to  the  appellant  jurisdiction  of  the  Lord  Chancellor  (ar). 
Though  he  haa  A  new  trustee  wiU  be  appointed  in  the  place  of  a  trustee,  who  had 
^^,(1^^^  become  bankrupt,  though  the  latter  had  obtained  his  certificate  (a). 
G»/iitff  que  The  Court  of  Review  has  no  jurisdiction  to  appoint  new  trustees  of 
bdbre  ^^  ^  ^^^  ^°  ^^®  bankruptcy  of  the  existmg  trustees,  unless  the  persons 
court.  beneficially  interested  are  before  the  court.    Therefore  no  new  trustee 

oan  be  appointed,  where  the  cestui  que  trust  is  out  of  the  jurisdic- 
tion (&)• 

(m)  Re  Fawe^t  ChaHUn,  A  Bear.  225.  (y)  Preceding  lection,  p.  167. 

(0  2  Swanst.  518.  M  Ante,  preceding  section. 

(«)  Rm  NightmgaWt  Chariip,  3  Hare,  la)  BxparieSmiik,r§  Dry,  SJur.  1129. 

336.     ^ (b)  Re  Motineux,  B  Jxa.  IZ2. 

(*)  Re  Fbwep'e  ChaHiiet,  4  Beav.  225. 
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The  remaining  cases  in  which  the  court  has  the  power  of  appointing      Part  I. 
new  trustees  on  petition,  are  those  provided  for  by  Sir  Edward  Sug-    chaotbr  il. 
den's  Act,  (1  Will.  IV.  c.  60,)  as  extended  by  the  subsequent  statute  — 

^,  ill  cftSGft  oom* 

4  &  5  Will.  IV.  c.  23,  8.  2.     These  are  the  disability  of  the  existing  ing  within  i 
trustees  from  lunacy  or  infancy  :  their  absence  from  the  jurisdiction  :   /^^^E^^g^.^^' 
or  refusal  to  convey  or  assign  :   or  where  it  is  unknown,  who  was  the  den's  Act.) 
survivor  of  several  trustees :  or  whether  a  sole  or  last  surviving  trustee 
be  living  or  dead :   or  where  the  sole  or  last  surviving  trustee  is  dead, 
without  leaving  an  heir :  or  it  is  not  known  who  is  his  heir. 

The  provisions  of  this  act  have  been  already  in  part  considered ; 
and  it  has  been  seen,  that  the  22nd  sect.,  which  is  the  one  that 
expressly  empowers  the  court  to  appoint  new  trustees  on  petition, 
has  been  held  to  apply  only  to  these  cases  of  disability,  &c.,  in  the 
existing  trustees,  which  are  provided  for  in  the  previous  sections  of 
the  act  (c).  Orders  obtained  under  this  section  in  other  cases,  said 
Sir  E.  Sugden,  Lord  Chancellor  of  Ireland,  "  ai'e  absolutely  waste 
paper,  and  have  no  legal  validity  under  the  act""  (d).  We  will  now 
proceed  to  consider  some  of  the  principal  decisions,  on  applications  for 
the  appointment  of  new  trustees  by  petition  under  this  act,  taking 
the  several  cases,  in  which  such  an  application  is  authorized,  in  their 
order  as  stated  above.  That  is  1st,  The  limacy  of  the  existing 
trustee :  2nd,  His  infancy ;  and  lastly.  His  being  out  of  the  jurisdic- 
tion or  unknown,  and  other  cases  of  that  description  («). 

And  1st,  In  case  of  the  lunacy  of  the  existing  trustee. 

Before  the  court  will  act  upon  a  petition  for  the  appointment  of  a  Lunacy  of  exist- 
new  trustee  presented  under  the  22nd  sect.,  it  must  be  shown  in  the  *°«^  trustee. 
first  place,  that  the  case  is  one,  that  comes  within  the  previous  sec- 
tions of  the  act. 

By  the  interpretation  clause,  (sect.  2,)  it  is  declared  that  the  provi- 
sions relating  to  a  "  lunatic,"  are  to  extend  to  any  "  idiot,"  or  "  per- 
son of  unsound  mind,^  or  incapable  of  managing  his  affairs. 

Where  a  petition  is  presented  under  the  act  on  the  lunacy  of  the  Lord  Chancel- 
existing  trustee;    it  was  held  on  one  occasion  by  Sir  L.  Shadwell,  cn^tcrtin^c 
V.  C,  that  the  Vice-Chancellor  had  jurisdiction  to  make  an  order,  appUcation. 
directing  the  reference  to  the  Master  in  the  first  instance  to  inquire, 
whether  the  person  named  in  the  petition  was  a  lunatic  trustee  within 
the  act,  although  his  jurisdiction  ceased  at  that  point  (/)  *• 

(e)  Anie,  preceding  section.  this  act  to  direct  a  conveyance  by  a  trustee 

(«f)  In  re  Filzfferald,  C%.  Temp.  SugA.  22;  under  disability,  is  considered  in  a  future 

n  Pmm^ather,  2  Dr.  Sl  W.  292 ;  ffarie  t.  Chapter  on  that  subject. 

Lord  Ifitneh,  ibid.  (/)  Anon.  5  Sim.  322. 

(#)  The  jurisdiction  of  the  court  under 


Petition  on 
♦  A  petition  under  the  act,  praying  that  the  committee  of  a  lunatic  trustee   lunacy  of 

mkkt  be  ordered  to  convey,  should  be  entitled  in  the  lunacy,  and  need  trustee,  how 

jl  to  be  entitled. 
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Div.  III. 
CHAPm  II. 


Lunatic  need 
not  be  found  so 
by  inquisition. 

But  act  does 
not  apply 
where  lunacy 
contested ; 

or  to  the  mere 
infirmity  of 
existing  trustee. 

Form  of  refe- 
rence to  the 
master,  where 
trustee  has  not 
been  found  a 
lunatic  on 
inquisition. 


Where  the 
trust  estate  is 
situated  in 
Ireland. 


In  A  subsequent  ease  however  before  the  lioriB  CommiBrioiien^  it  was 
held,  that  the  Vice-Chancellor  had  no  jarisdiction  to  make  OTen  sneh 
a  preliminary  referenee,  and  that  every  order  in  the  case  of  lunatic 
trustees  must  be  made  by  the  person  entrusted  with  the  jurisdiction 
over  lunatics  by  the  royal  sign  manual  (9).  This  decision  ezdades 
also  the  jurisdiction  of  the  Master  of  the  Roils  in  such  cases. 
Therefore  where  there  had  been  some  proeeedings  in  a  snit  in  the 
Exchequer,  relative  to  the  estate  of  a  lunatic  trustee,  Uie  Lord  Chaa- 
ceUor  (Lord  Cottenham)  held,  that  he  was  not  at  liberty  to  adopt 
those  proceedings,  and  directed  a  fresh  referenoe  in  the  osual  man* 
ner  (A). 

It  has  been  decided  by  Lord  Cottenham,  that  the  act  aathorizeB 
the  appointment  of  a  new  trustee  in  the  place  of  one,  whom  the 
Master  on  a  reference  has  reported  to  be  of  unsound  mind,  although 
he  may  not  have  been  found  a  lunatic  by  inquisition  (»)*•  But  no 
order  will  be  made  on  a  petition  under  the  act,  where  the  fact  of  the 
lunacy  is  contested  (A).  And  mere  infirmity  or  incapacity  of  a  trustee 
is  not  sufficient  to  give  the  court  jurisdiction  to  appoint  a  new  one  on 
petition  (/)• 

Where  the  existing  trustee  has  not  been  found  lunatic  on  inquisi- 
tion, it  was  stated  by  Lord  Brougham,  C,  that  the  reference  to  the 
Master  on  a  petition  for  the  appointment  of  a  new  trustee  ought  in 
future  to  embrace  the  following  points : — First,  An  inquiry  as  to  the 
lunacy,  &c.,  of  the  trustee  ; — Secondly,  Whether  he  was  seised  or 
possessed  of  the  property  mentioned  in  the  petition  either  alone  or 
jointly  as  a  trustee  upon  any  and  what  trusts ; — Thirdly,  Whether 
he  took  any  beneficial  interest  therein ; — Fourthly,  Whether  there 
was  any  power  in  the  instrument  to  appoint  new  trustees ; — Fifthly, 
A  direction  to  inquire  and  certify,  who  was  a  prefer  person  or  persons 
to  be  appointed  such  new  trustee  or  trustees  in  his  place; — ^And 
sixthly,  To  appoint  a  proper  person  to  convey  to  such  new  trustee  or 
trustees  (m). 

Where  a  trustee  has  been  found  a  lunatic  on  inquisition  in  England, 
but  the  trust  property  is  situated  in  Ireland,  and  the  committee  of  the 
estate  is  appointed  by  the  Lord  Chancellor  there,  the  Lord  GhanceHor 
of  England  has  no  power  under  the  act  to  order  the  committee  of  the 
estate  to  convey  or  transfer  to  a  new  trustee  (n). 


(g)  Re  Shorroeks,  1  M.  &  Cr.  SI ;  re 
Mount,  12  Law  Journ.  N.  S.,  Chanc.  95. 
(A)  Re  Pndeaux,  2  M.  &  Cr.  640. 
(0  Re  Welch,  3  M.  &  Cr.  292. 
(*)  Re  Walker,  1  Cr.  &  Ph.  147. 


(/)  Re  Wai^rd,  1  Jonet  A  Latouche,  2. 
(m)  Re  Pigott,  2  R.  &  M.  683. 
(fi)  Re  Tottenham,  2  M.  &  Cr.  39 ;  S.  C. 
1  Jnr.  653. 


not  be  entitled  in  the  matter  of  the  act  of  parliament.     Re  Fowler^  2  Russ. 
449. 

*  It  has  been  decided,  that  such  a  case  was  within  the  stat.  36  Geo.  III. 
c.  90.    Simme  y.  Naylor,  4  Ves.  360 ;  JFeei  ▼.  Aylet,  T.  &  R.  330. 
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2iid.  In  case  of  the  infanoy  of  the  exkimg  trastee.  Part  I. 

Where  the  infancy  of  the  existing  trustee  is  the  ground  for  the  appli-    chaptek  u. 


catiim  for  the  af^intment  of  a  new  one  under  the  act,  the  court  will  ~  ~        7~ 
rrfer  it  to  the  Master  to  inquire,  whether  the  party  is  an  infant  trustee  existlngtmstee. 
within  the  meaning  of  the  act  (o) ;  and  if  so,  to  approve  of  a  proper  Form  of  order 
trastee  in  his  place ;  and  then  acting  upon  the  Master  s  report  it  will  ^^  ^ 
order  the  infant  himself  to  convey  the  trust  estate  to  the  new  trustee. 

The  several  statutes,  which  were  passed  from  time  to  time,  for 
enabling  trustees^  under  disability,  to  convey  (|))*,  were  all  repealed 
and  their  provisions  adopted  and  extended  by  the  act  of  6  Qeo.  IV. 
c.  74,  which  last  act  itself  was  also  repealed  by  the  1  Will.  IV .  c.  60, 
though  the  substance  of  its  provisions  were  also  adopted  by  that 
statute. 

The  earlier  decisions  therefore  on  such  of  the  provisions  of  the 
previous  acts,  as  are  still  in  force  from  having  been  re-enacted,  must 
be  regarded  as  valid  authorities  at  the  present  day. 

It  is  to  be  observed,  that  the  act  of  1  Will.  IV.  applies  only  to  the   Act  applies  to 
iafancy  of  trustees  of  real  estate.     In  case  of  the  in&ncy  of  the  tn^eL  of 
personal  representative  of  a  trustee  of  personalty,  the  inconvenience  realeetatenUy. 
might  be  remedied  according  to  the  existing  law,  by  taking  out  lettexs 
of  administration  durante  minore  (Btate. 

If  an  infant  trustee  refuse  to  comply  with  an  order  to  convey  to  the  infu;t  trustee, 
new  trustee,  the  course  will  be  to  move  for  an  order,  that  the  infant  vey^tiie  ^' 
should  convey  within  a  week  after  service  of  the  order,  and  then  if  he  trustee  vriU  be 
continue  to  refuse,  to  move  that  he  may  be  committed  (q). 

The  fifteenth  section  of  1  Will.  IV.  c.  60,  expressly  extends  its  Act  appUes  to 
provisions  to  trustees,  (otherwise  within  the  meaning  of  the  act,)  who  ha^g  a  bene- 
have  a  beneficial  interest  in  the  trust  property,  but  by  the  same  section  ^^iai  interest. 
a  discretionary  power  is  given  to  the  court  to  direct  a  bill  to  be  filed 
in  such  cases.     We  have  seen  that  in  the  case  of  a  lunatic  trustee, 
part  of  the  reference  to  the  Master  is,  to  inquire  whether  the  trustee 
has  any  beneficial  interest  (r):   and  the  court  would  unquestionably 
extend  the  same  protection  to  an  infant  trustee* 

The  order  for  the  infant  trustee  to  convey  to  the  new  one  operates  And  to  lands  in 

the  coWdIm. 

(o)  Bs  pafte  Manhall,  17  Yes.  383,  n. ;  (q)  Re  Beeth.A  Mad.  128 ;  see  1  Will.  IV. 

tx  parte  Anderton,  5  Ves.  240.  c.  60,  s.  13. 

(p)  7  Ann.  c.  19 ;  2  Geo.  II.  c.  10 ;  36  (r)  Re  Pigott,  2  R.  ft  M.  664. 

Geo.  in.  c.  90 ;  6  Geo.  IV.  c.  74. 


*  It  was  expressly  decided  by  the  Master  of  the  Rolls  in  ex  parte  Ander- 
son, 5  Yes.  240^  that  the  statute  7  Ann.  c.  19>  did  not  authorize  an  order  upon 
petition  for  an  infant  trustee  to  convey  to  another  trustee,  which  could  only  be 
obtained  by  a  bill.  However  an  order  of  that  description  was  made  under 
that  statnte  on  petition  in  another  case,  where  the  trust  was  for  a  charity,  and 
a  mere  naked  conveyance  of  the  legal  estate  was  all  that  was  required. 
Attorney-General  v.  Pomjret,  2  Cox,  221.     See  Bi^ff  v.  Sykes,  1  Dick.  400. 
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Part  I.      in  personam  ;  and  it  is  therefore  no  objection  to  the  juriBdictioD,  that 
Cbavter  XL    ^^®  tx^^t  estate  is  situated  out  of  the  limits  of  the  jurisdiction  as  in 

Ireland  (0  or  Calcutta  (0  or  the  Island  of  Nevis  (u).     However  we 

shall  see  presently,  that  these  acts  apply  only  in  plain  cases  (x),  and 
in  other  cases  the  court  will  not  act  without  a  bill  filed. 
Cases  coming         Srd.  The  next  cases  for  applications  by  petition  under  the  1  Will. 

Sc^hth         ^^*  ^*  ^^'  ^^^  ^^®  appointment  of  a  new  trustee,  are  those  coming 
section.  within  the  8th  section.     The  first  being,  where  the  existing  trustee  is 

Trustee  out  of    out  of  the  jurisdiction.      The  eighth  section,*   by  which  such  an 
junsdiction.       emergency  is  provided  for,  has  been  held  by  Lord  Cottenham,  when 

Master  of  the  Rolls,  to  relate  only  to  positive  or  naked  trustees,  and 

not  to  trustees  by  construction  or  operation  of  law  (y).    The  reason 

appears  to  be,  that  in  cases  of  constructive  trust,  the  alleged  trustee 

may  claim  a  beneficial  interest  adversely  to  the  cesttd  que  trust ;  and 

8th  section  does  in  that  case  by  the  18th  section  no  order  can  be  made  under  the  act, 

oonstraetii^       until  the  party  has  been  declared  a  trustee  by  the  court  in  a  suit 

trustees.  regularly  instituted. 

Who  considered       With  regard  to  the  question,  of  who  are  to  be  considered  out  of  the 
jiui^^on        jurisdiction,  it  is  very  seldom,  that  any  doubt  can  arise.      On  one 

occasion  Sir  L.  Shad  well,  V.  C,  decided,  that  a  trustee,  who  was  a 

captain  of  a  merchant  vessel  on  a  voyage  to  the  West  Indies,  was  not 

out  of  the  jurisdiction  within  the  meaning  of  the  act  (z). 

Place  of  red-  The  affidavit  in  support  of  the  petition  should  state  the  country  where 

he  rtatSr^^he  ^^^  existing  trustee  is  resident  (a).     And  in  Ireland  no  order  will  be 

affidftYit  made  for  the  appointment  of  a  new  trustee  in  the  place  of  one  residing 

in  England,  except  upon  an  affidavit  of  service  of  notice  of  the  applica- 
tion on  him  (b).    But  it  does  not  appear,  that  this  practice  has  been 
conversely  adopted  in  England  with  regard  to  persons  resident  in 
Ireland. 
Uncertainty  The  other  grounds  for  the  application  to  the  court  under  the  8th 

esdst^ir^tee   ^^^^^^'^j  ^^9 — ^^^  uncertainty  as  to  who  was  the  survivor  of  several 

trustees  (c)  ;  or  whether  the  last-known  trustee  be  living  or  dead  (d) ; 
or  (in  case  of  real  estate)  its  not  being  known,  who  is  the  heir  of  the 

Trustee's  re-  last-known  trustee  : — or  the  refusal  of  the  trustee,  or  his  heir  or 
conTey.  ^x^^ju^Qp  ^j^g  |.jjg  ^j^^g^  jj^y  y^^  ^^  convey  assign  or  transfer  when 

{s)  Evelyn  v.  Forster,  8  Ves.  96.  v.  Turner,  2  Sim.  550 ;  re  Moody,  Taml.  4. 

(0  Ea:  parte  Andereon,  5  Ves.  240.  (x)  HutchmMon  v.  Sieoene,  5  Sim.  498. 

(«)  Ex  parte  Proeser,  2  Bro.  G.  C.  325.  (a)  Ex  parte  Hughee,  1  Jones  &  Lat.32. 

(op)  Vide  poet.  h)  Ibid. 

(y)  Re  Dearden,  3  M.  &  K.  508, 12.  The  (c)  Re  Nightingale^M   Charity,   3  Hare, 

same  construction  was  applied  to  the  6  Geo.  336. 
IV.  c.  74.  Detb  v.  Clark,  4  Russ.  511 ;  King  (d)  Ex  parte  Dover,  5  Sim.  501. 


*  The  8th  section  provides  for  the  trustees  of  land  being  out  of  the  jurisdic- 
tion, &c. :  the  9th  section  for  trustees  of  leaseholds  or  terms  for  years :  and 
the  10th  section  for  trustees  of  stock. 
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properly  required  («)•     In  all  these  cases  the  jurisdiction  of  the  court      Part  I. 
is  conferred  by  the  same  sections,  and  in  the  same  words,  that  apply    c^s^srU 

to  the  case  of  a  trustee  being  out  of  the  jurisdiction ;  and  the  decisions  

and  observations,  that  have  been  just  considered  with  reference  to  this 
last  case  will  apply  with  equal  force  and  authority  to  all  the  others.  "* 

By  the  act  for  the  amendment  of  the  Law  of  Escheat  of  Property 
held  in  trust  (4  &  5  Will.  IV.  c.  23),  the  provisions  of  the  1  Will.  IV.  Death  of 
c-  60  are  extended  to  cases  where  a  trustee  dies  without  leaving  an  heir,  *"J**c«  without 
an  event,  which  had  been  purposely  left  unprovided  for  by  the  latter 
act,  in  order  not  to  deprive  the  crown  or  other  lords  of  their  escheat. 

It  will  be  observed,  that  the  act  makes  no  provision  for  the  want  of  The  act  does 
a  personal  representative  to  a  single,  or  sole  surviving,  trustee  ot  per-  not  provide  for 
sonal  estate.      This  omission  can  occasion  no  practical  inconvenience ;  personal  repre- 
as  administration  may  at  any  time  be  taken  out,  limited  to  the  trust  ^^^^/^  ^ 
property  ;  and  indeed  it  was  stated  judicially  by  Sir  E.  Sugden,  that  sonal  esute. 
the  distinction  between  the  8th  and  the  9th  and  10th  sections  was  made 
purposely,  as  it  was  not  intended  to  render  administration  unnecessary, 
by  supplying  a  personal  representative,  but  to  provide  only  for  the  want 
of  a  real  representative,  because  there  was  no  other  way  of  supplying 
such  a  representative  (/). 

Therefore  in  a  case,  where  the  surviving  trustee  of  a  property,  con-> 
sisting  partly  of  real  and  partly  of  personal  estate,  died  intestate ;  and 
no  administration  had  been  taken  out  to  him,  and  his  heir  was  out  of 

(«)  Ex  parte  Winter,  5  Russ.  2%A\  ex  11 ;  Robinson  "V.  Wood,  5  Beay.246 ;  Coekell 

parte  Hoggen,  1  Beav.  98 ;  er  parte  Foley,  v.  P^gh,  6  Beav.  293. 

8  Sim.  395;  Warburton  y.  Vaughan,  4  Y.  (/)  /nre^(ler«ofi,Cas.Temp.  Sugd.27. 
&  C.  217  ;  Prendergatt  v.  Eyre,  1  U.  &  6. 


*  The  8th  section^  which  applies  to  trustees  of  real  estate  is  as  follows : —  8th  section  of 
"  Where  any  person^  seised  of  any  land  upon  any  trust,  shall  be  out  of  the  ^  W*  IV.  c.  60. 
jurisdiction  of^  or  not  amenable  to  the  process  of  the  Court  of  Chancery ;  or  it 
shall  be  uncertain  (where  there  were  several  trustees)  which  of  them  was  the 
survivor ;  or  it  shall  be  uncertain,  whether  the  trustee,  last  known  to  be  seised 
as  aforesaid,  be  living  or  dead ;  or,  (if  known  to  be  dead,)  it  shall  not  be 
knovm  who  is  his  heir ;  or  if  any  trustee  seised  as  aforesaid,  or  the  heir  of 
any  such  trustee,  shall  neglect  or  refuse  to  convey  such  land  for  the  space  of 
twenty-eight  days,  next  after  a  proper  deed  for  making  such  conveyance  shall 
have  been  tendered  for  his  execution  by,  or  by  an  agent  duly  authorized  by, 
any  person  entitled  to  require  the  same ;  then  and  in  every  such  case,  it  shall 
be  lawful  for  the  said  Court  of  Chancery  to  direct  any  person,  whom  such 
court  may  think  proper  to  appoint  for  that  purpose  in  the  place  of  the  trustee 
or  heir,  to  convey  such  land  to  such  person,  and  in  such  manner  as  the  said 
court  shall  think  proper  :  and  every  such  conveyance  shall  be  as  effectual 
as  if  the  trustee  seised  as  aforesaid,  or  his  heir,  had  made  and  executed  the 
same."      The   9th  section  contains  the  same  provisions   mutatis  mutandis  9th  &  10th 
respecting  trustees  of  terms  for  years ;  and  the  10th  section  respecting  trustees  sections.   , 
of  stock  :  both  those  two  last  sections  omitting  the  provision,  as  to  the  heir 
not  being  known;  and  the  10th  section  containing  an  additional  provision 
giving  the  court  jurisdiction  on  the  refusal  or  n^lect  of  a  trustee  of  **  stock 
to  receive  and  pay  over  the  dividends." 
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Part  I. 

Div.  III. 
Cbaptke  II. 


Refasalof 
existing  trustee 
to  receive  and 
pay  the  divi- 
dendfl  or  rents. 


Or  to  convey  or 
transfer. 


Actap^in, 
though  a  power 
exists  of  ap- 
pointing new 
trustees. 


Does  not  apply 
to  trustees  for 
sale. 


the  jurisdiction,  a  petition  wmi  presented  under  the  aet  for  Ae 
appointment  of  new  trustees ;  but  Sir  E.  Sugden,  Lovd  Cfaaaodlor 
of  Ireland,  held,  that  the  act  did  not  authorize  the  court  to  appoint  a 
new  trustee  of  the  personalty,  but  that  the  parties  must  go  to  the 
Ecclesiastical  Court  to  obtain  a  personal  representatiFe ;  and  that 
when  a  personal  representative  was  obtained,  thejr  could  not  apply 
under  the  act  to  have  a  new  trustee  of  the  pereonalty  appointed,  as 
the  administrator  would  be  under  no  disability ;  and  they  mast  there- 
fore file  a  bill  for  the  purpose.  And  as  the  same  person  must  of  coarse 
be  trusteeof  both  properties,  his  Lordship  refused  to  make  any  order  on 
the  petition  for  the  appointment  of  a  new  trustee  of  the  realty  (9). 

It  is  to  be  dtmetveAy  that  the  18th  section  provides  for  the  case  of  a 
trustee  of  stock  refusing  to  receive  and  pay  over  the  dividends ;  uid 
therefore  in  such  a  case,  a  new  trustee  may  be  appointed  under  the 
22nd  section :  but  there  is  no  such  provision  in  the  8th  or  9th  sections 
for  the  case  of  a  trustee  of  land  refusing  to  pay  over  the  rents,  &c.  (A). 

An  application  for  a  conveyance  or  transfer  to  a  new  trustee  under 
the  act,  on  the  ground,  that  the  existing  trustee  refuses  to  convey, 
may  be  made  either  where  there  has  been  an  order  of  the  court  for  the 
old  trustee  to  convey  (i)  ;  or  where  the  instrument  creating  the  trust 
contains  a  valid  power  to  appoint  new  trustees,  which  has  been  pro- 
perly exercised  by  appointing  the  new  trustee  (k). 

And  in  such  oases  the  person,  whom  the  court  appoints  to  convey 
to  the  new  trustee,  may  at  once  execute  the  deed,  which  had  been 
tendered  to  the  refusing  trustee,  the  attestation  clause  expressing,  that 
it  was  executed  by  him  in  place  of  the  refusing  trustee  in  pursuance  of 
the  order  of  the  court  made  on  the  petition  (Q. 

It  has  been  expressly  decided  in  a  recent  case  by  Sir  L.  Shadwell, 
V*.  C,  that  the  court  has  power  to  appoint  new  trustees  under  the 
act,  in  proper  cases  of  disability,  &c.,  although  the  instrument 
creating  the  trust  itself  contains  a  power  for  that  purpose  (m).  In 
the  absence  of  this  judicial  decision,  there  might  have  been  con- 
siderable doubt  from  the  wording  of  the  22nd  section,  whether  the 
jurisdiction  existed  in  such  a  case  (n).  However  it  seems,  that  it  will 
be  part  of  the  reference  to  the  Master  in  these  cases  to  inquire, 
whether  the  instrument  contains  any  power  for  the  appointment  of 
new  trustees  (o). 

The  same  learned  judge  has  also  held,  that  the  act  applies  only  to 
cases,  where  conveyances  are  to  be  made ;  and  therefore  ^where  one  of 


(^)  jRe  Anderion,  Cas.  T.  Sugd.  27. 

(A)  6  Jaim.  fiyih.  Gobt.  432,  n.,  9rd  ed. 

(t)  Wmrbmrim  r.  Ftef  JIm,  4  T.  ft  GdO. 
247 ;  Prtrndergmi  r.  B^rt,  1  LL  &  G.  11 1 
JRobiuiom  ▼.  Wood^  5  Bear.  24& 

(k)  See  mitUoM  T.  Bird,  1  V.  &  B.  3  ; 
tee  HfpmrttFbUjff  8  Sim.  395;  2  Sngd.  Pow. 


532,  6t1i  ed. 

(0  IM. 

(m)  JU  FlBwUmer9ff  10  Sim. 
Boehet  I  Couu  &  Lkivi.  306. 

(«)  Sae  6  Jamu  Bytli.  Gobv.  433,  n. 

(0)  Be  i^Jiy,  3  Hai«»  619k 
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tiifiw  tmatees  for  sale  was  oat  of  the  jttriadictioB,  his  Honor  refused  to      Part  I. 
appoint  a  person  in  kis  place,  to  sell,  obserying  that  the  course  would    ^^11;^^ 

oBiebeen  to  have  sold,  and  then  for  the  purchaser  to  have  come  to  the 

ooari  fixr  a  trustee  to  convey  (p).    However  it  is  difficult  to  under- 
stand dearly  the  foundation  of  this  distinction. 

Where  it  is  suggested,  that  the  trustee  named  in  the  deed  or  will  Or  where  the 
has  not  aecqyted  the  trasts^  the  court  will  not  appoint  new  trustees,  ^^  aco^pted. 
without  proof,  that  the  trusts  have  acquired  existence  by  being 
accepted  (9).  The  case  ol  a  sole  trustee,  or  all  the  trustees,  renounc- 
ing, or  refusing  to  act  ab  iniiio,  is  clearly  not  provided  for  by  the  act  : 
and  the  court  will  not  appoint  new  trustees  on  petition  on  that 
ground  (r). 

An  executor,  who  has  assumed  the  character  of  a  trustee  of  stock  Executors  in 
or  other  securities,  which  had  fonned  part  of  the  assets,  by  setting  ^^^hhTtiie 
them  apart  for  the  purposes  of  the  trust,  is  a  trustee  within  the  opera*  act. 
tion  of  the  act  (f).      So  executors,  who  refuse  to  prove  the  will,  are  Soare  execu- 

tors  who  refuse 

trustees  within  the  act(0-     And  a  person  who  is  named  executor  toproTe. 
in   the   will  of  a  last  surviving  trustee,  but  who  refuses  to  state^ 
whether  he  wUl  prove  the  will  or  no^,  is  a  trustee  within  the  meaning  q^  executors, 
of  the  act,  and  will  be  ordered  to  transfer  the  trust  stock  to  new  who  have  not 


The  husband  of  Kfeme  trustee  for  the  sale  of  an  estate,  is  a  trustee  Or  husband  of 
within  the  meanmg  of  the  act  (x).  *-^'^'  *"^*^'- 

In  a  late  case  two  trustees  were  appointed  by  a  settlement,  but  Acceptance  of 
one  oi  them  never  executed  the  deed,  or  acted  in  the  trust ;  and  on  tr^^  p^t 
tiie  death  of  the  sole  acting  trustee,  twenty-three  years  after  the  sumed  after 
making  of  the  settlement,  the  other  trustee  expressly  declined  to  act*  an^appoint!' 
A  petition  was    then  presented  under  1  Will.  IV.  c.  60,  for  the  mentinhis 
appointment  of  new  trustees,  but  Sir  E.  Sugden,  Lord  Chancellor  of 
Ireland,  refused  to  make  the  order  on  the  ground,  that  the  surviving 
tniBtee  must  be  consid^ed  to  have  accepted  the  trust  after  such 
a  lapse  of  time  {y). 

Where  one  of  several  trustees  is  out  of  the  jurisdiction,  the  court  Trustee  having 
will  appoint  a  new  one  in  his  place  on  petition,  although  he  has  a  teresU^wUhi 
direct  beneficial  interest  in  the  subject  of  the  trust  (js).  the  act. 

We  have  already  seen,  that  the  22nd  section  empowers  the  court  to  Act  applies  only 
appoint  new  trustees  on  petition  only  in  cases,  "where  the  recent  *° pi*i^ cases. 
creation  or  declaration  of  the  trust  or  other  circumstances  may  render 
it  safe  and  expedient"  for  the  court  to  direct  a  conveyance  or 

{p)  Re  Down,  2  Jur.  886  ;  and  see  re  parte  Hagger,  1  Bear.  98 ;  re  ITeedkam,  1 

Ckastemegf  Jac.  56.  Jones  &  Lat.  34. 
(f)  Re  Clerk,  1  Jtir.  737.  («)  CockeU  ▼.  Pugh,  6  Beav.  293. 

(fj  Re  Hartford,  2  Dr.  &  W.  292.  Ir)  Re  Ryley,  3  Hare,  614. 

W  Ss  parte  Deter,  5  Sim.  500.  fy)  Re  IMaeke,  1  Joneft'&  Latoache,  1. 

(0  R9  parte  Winter,  5  Rnss.  284;  es         (j)  Moore  t.  Winter,  12  Sim.  161. 
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A  person  inte- 
rested in  part 
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Not  a  mere 

proposed 

trustee. 


Petition  how  to 
be  headed. 


Facts  creating 
jurisdiction 
proved  by 
affidavit. 


transfer  (a).  Therefore,  even  where  the  disability,  &c.,  of  the  existing 
trustee  brings  the  case  within  the  preceding  sections,  the  court  will 
not  make  any  order  upon  a  petition  under  the  22nd  section,  for  the 
appointment  of  new  trustees,  unless  the  case  be  a  plain  one,  and  the 
title  of  the  parties  by  the  recent  creation  of  the  trust,  or  otherwise,  be 
clearly  established  (b). 

And  the  insecure  nature  of  the  trust  property  is  of  itself  no  ground 
for  the  interference  of  the  court  (c). 

It  is  of  course  very  difficult  to  lay  down  any  general  rule,  as  to  what 
will  or  will  not  amount  to  a  sufficiently  clear  case,  for  the  court  to  act 
upon  petition  under  the  act :  this  obviously  must  depend  upon  the  dis* 
cretion  of  the  court,  which  will  be  controuled  and  governed  by  the 
nature  and  circumstances  of  each  individual  case  (d).  There  are  but 
few  decisions  on  the  point,  but  on  one  occasion  Sir  E.  Sugden,  L.  C, 
instanced  a  trust  created  within  ten  years,  or  a  simple  trust  for  A.  for 
life,  with  remainder  to  J3.  in  fee,  as  cases,  in  which  the  court  would 
act  (e). 

By  the  eleventh  section  of  the  act,  it  is  provided  that  a  petition, 
whose  object  is  to  vest  trust  property  in  new  trustees  duly  appointed 
under  a  power  or  by  the  court,  is  to  be  presented  either  by  the  trustee 
or  one  of  the  trustees,  in  whom  the  property  is  proposed  to  be 
vested  (/),  or  by  some  person  having  an  interest  therein.  A  person 
having  an  interest  in  part  only  of  a  trust  fund,  may  present  a  petition 
under  this  section  (g). 

The  new  trustees,  in  order  to  have  a  sufficient  interest  to  enable 
them  to  present  a  petition  under  the  act,  must  have  been  duly  ap- 
pointed either  by  virtue  of  a  power  created  by  the  trust  in8trument(A), 
or  by  the  court.  Therefore  a  person,  who  is  merely  proposed  as  the 
new  trustee,  has  no  interest  to  enable  him  to  be  a  petitioner  (t). 

The  petition  must  be  headed  in  the  matter  of  the  trust,  and  also  in 
the  matter  of  the  act  of  parliament  (k)  :  although  this  is  not  essential 
to  its  validity  (/). 

Where  the  application  to  the  court  is  made  on  the  ground  of  the 
existing  trustee  being  out  of  the  jurisdiction,  and  not  to  be  found, 
affidavits  of  his  absence  and  the  inquiry  for  him  may  be  read  at  the 
hearing  under  the  24th  section  of  Sir  £.  Sugden's  Act,  as  evidence  of 
those  facts  (fn). 


{a)  See  the  22nd  section,  stated  ante, 
(b)  R9  NiehoiU,  Cas.  T.  Sugd.  17;  re 
Whitley,  ib.  23. 
(e)  Re  WkUley,  Cas.  T.  Sugd.  23. 

(d)  See  re  Merry,  1  M.  &  K.  677,  and  re 
De  Cliford  Ettatei,  2  M.  &  K.  624,  sUted 
eupra ;  and  see  also  ex  parte  Dover,  5  Sim. 
500 ;  re  Farenoell,  2  Jur.  987. 

(e)  Re  Nieholle,  Cas.  T.  Sugd.  18,  19. 
(/)  Bs  parte  8wm,  2  Dick.  749 ;  Seton 

Decrees,  252,  3  s  re  Law,  1 1  Law  Joura. 


N.  S.,  Chanc.  118. 

Of)  Re  King,  10  Sim.  605,  607. 

{h)  Re  Law,  4  Beav.  509. 

(i)  Re  Odell,  Ir.  Exch.  Rep.  257. 

(k)  Re  Law,  11  Law  Joum.  N.  S.,  Chanc 
118  ;  4  Beav.  509. 

(/)  Ibid. :  and  see  re  Fowler,  2  Ross.  449. 

(m)  Moore  i.Penten,  10  Law  Joum.  N.S., 
Chanc.  345 ;  De  Creepigny  t.  iti/aon,  ib, 
346,  n.;  8.  C.  12  Sim.  161. 
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And  in  all  these  cases  of  application  to  the  court  by  petition,  the      Part  I. 
statement  of  the  facts  of  the  case  must  be  corroborated  by  affidavit  (n).   CHAmR  n 
In  every  case  of  an  application  to  the  court  for  the  appointment  of 


new  trustees,  by  petition  as  well  as  by  suit,  the  general  rule  of  first  place  refers 
practice  is,  that  the  court  will  not  in  the  first  instance  make  an  order  **  *?  ^f  marter 
for  the  conveyance  of  the  property  to  the  person  proposed  as  the  new  ther  the  case  is' 
trustee ;  but  will  refer  it  to  the  Master,*  in  the  first  place  to  ascertain  ^*^"*  *^®  ^' 
whether  the  case  comes  within   the  summary  jurisdiction  of  the 
court  (o),  and  then  to  approve  of  a  proper  person  to  be  the  new  trustee, 
and  also  (if  necessary)  of  a  proper  person  to  convey  to  the  newly- 
appointed  trustee  (p)f>     There  must  then  be  a  second  petition  to 
confirm  the  Master's  report. 

In  cases  of  charity  indeed  it  has  been  said,  that  the  court  will  Reference  never 
never  appoint  new  trustees  without  a  reference,  although  the  amount  ^"P*'**®^  with 
of  the  property  may  be  very  small.      But  in  the  case  alluded  to,  cases. 
Sir  Thomas  Plumer,  M.  R.,  on  account  of  the  smallness  of  the  pro- 
perty ordered,  that  the  Master  should  appoint  the  new  trustees  at 
once,  without  coming  back  to  the  court  (q).    And  this  was  done  in  a  ^^^  of  refe- 
recent  case  by  Vice- Chancellor  K.  Bruce  in  a  private  trust  (r).  times  directs 

In  cases  of  bankruptcy  of  the  existing  trustee  however  the  rule  of  ^^®  Master 
the  court  is  by  no  means  so  strictly  adhered  to :  in  such  cases  there  new  trustee 
is  no  necessity  for  a  reference  to  ascertain  the  jurisdiction,  which  is  '^  ^"^' 
evidenced  by  the  application  itself:  and  it  is  the  frequent  practice  of  omitted fre- 
the  court  to  appoint  a  new  trustee  in  the  place  of  the  bankrupt  quently  in  cases 
without  a  reference^  on  affidavit  of  the  solvency  and  fitness  of  the  pro*  of  old  trustee. 
posed  trustee  («).     And  the  smallness  of  the  property  will  always  be  a 
reason  for  dispensing  with  the  reference  (0-      And  so  if  all  parties 
(being  competent)  appear,  and  consent  to  the  appointment  of  the 
person  proposed,  the  court  will  act  at  once  upon  such  an  assurance  («)• 

Where  the  application  is  made  under  the  1  Will.  IV.  c.  60,  it  is  in  other  cases 
the  invariable  practice  to  direct  a  reference  in  the  first  instance ;  ^^^^^^ 
unless  the  case  be  clearly  within  the  jurisdiction,  and  all  the  parties 


(a)  See  es  parte  Winter ^  5  Russ.  284. 

(o)  Be  Law,  4  Beav.  509. 

Ip)  Ait.'Oem,  ▼.  Arran,  1  J.  &  W.  229 
re  Roche,  2  Pr.  &  W.  287  ;  eje  parte  Wish 
2  M.  &  A.  214  ;  r«  Shorroeke,  1  M.  &  Cr.  31 
re  Welch,  3  M.  &  Cr.  292 ;  re  Pigott,  2  R 
&  M.  683 ;  ex  parte  Anderton,  5  Yes.  240 
ex  parte  Dover,  5  Sim.  500 ;  re  De  Clifford 
Eetaiee,  2  M.  &  K.  624,  6. 


8 


[g)  At t, 'Gen,  y.  Arran,  1  J.  &  W.  229. 

(r)  Neale  y.  Dell,  9  Jur.  99. 

(«)  Ex  parte  Page,  1  D.  &  Ch.  321 ;  ex 
parte  Bt^ery,  2  D.  &  Ch.  576 ;  ex  parte 
Beveridge,  4  D.  &  Ch.  455  ;  ex  parte  Walton, 
2  M.  &  A.  242  ;  ex  parte  Inkereole,  2  Gl.  & 
J.  230;  ex  parte  Palmer,  4  Deac.  177. 

it)  Bx  parte  With,  2  M.  &  A.  214. 

\u)  Bx  parte  With,  udi  eupra. 


i: 


*  By  the  practice  of  the  Court  of  Review  the  reference  is  made  to  the 
registrar. 

t  In  the  Master's  report  on  such  a  reference  it  is  not  sufficient  to  state, 
that  the  party  is  a  trustee  within  the  act,  but  the  documents,  which  establish 
the  trust,  should  be  stated  on  the  face  of  the  report.  Re  Purdan,  I 
Dr.  &  W.  500. 


186  THB  Buanmrnoff  or  tbwi'mb  st  yhk  oourt  op  chauvbet. 

Part  I.     interested  oonseDt  to  the  proposed  apponitmciit  (x)«    In  one  inatuice 
ciimTh.   homver  Sir  L.  Shftdwd),  V.  C,  appc^nled  a  new  trustee  witlMmt  a 

reference  on  the  petiticm  of  araarried  woman,  where  the  tmsiee  had 

gone  to  settle  in  America,  on  the  groond,-  that  the  petitioner  was  the 
only  perscm  interested  in  the  propertjr  (y)* 
Execution  of  And  where  there  is  a  power  in  the  instrument  fot  i^ipmniing  new 

coBftjm^to  tmstees,  and  the  power  had  been  exercised,  and  a  new  tmstee  nominatei 
already  ap-  nnder  it ;  bnt  the  suryiTor  of  the  old  trustees  reftised  to  oonvej  to  the 
dm^^out  i^^fy*^PPO^^  trustees,  and  the  parties  therefore  came  to  the  ooort 
a  reference.       under  the  act  for  the  appointment  of  a  person  to  coniey,  the  coori 

adopted  the  appomtment  of  the  new  trostees,  wfaidi  had  been  nude  by 

the  deed,  without  any  reference,  and  directed  a  peratm  to  be  appointed 

to  execute  a  conveyance  to  them  (0). 

ConyeyanoeoT        Where  the  trustee,  whom  it  is  sought  to  change,  is  an  infimt, 

trattoMtobe^   the  order  will  be  made  upon  him,  to  execute  the  cooTeyanoe  or 

made  by  whom?  transfer  to  the  newly-appointed  tmstee  (a).    And  wliere  the  trustee 

is  a  lunatic,  found  so  by  inquisitioB,  the  82nd  section  directs  that  the 
committee  of  his  estate  shall  be  the  party  to  tranaier  the  trosi  stock  to 
the  new  tmstee. 

Where  there  is  a  co-trastee  or  co-executor  of  the  old  truatee,  the 
same  section  provides,  that  the  transfor  shall  be  made  by  such  co- 
trustee or  co-executor,  or  by  some  olBcer  of  the  company  whose  stock 
is  the  subject  of  the  trust ;  and  in  case  of  the  poblie  funds  that  officer 
is  to  be  the  secretary  or  deputy-secretary  or  accountant-general  of  the 
Bank  of  Engfamd. 

In  other  cases  under  the  act  1  Will.  IV.  c.  60,  it  wiD  be  part  of  the 
reference  to  the  Master  to  approve  of  a  person  to  conveyor  transfer  to 
the  new  trustee  (fr). 

Where  it  is  part  of  the  order  that  arrears  of  divideoda  diall  be 
received  and  paid  over  by  the  officer  of  the  Bank,  he  will  be  directed 
to  pay  them  over  to  the  new  trustee,  and  not  to  the  parties  beoeficially 
entitled  (c). 
Proceedings  When  the  Master  has  made  his  report  upon  the  order  of  reference, 

M'BTtooH^'    the  proper  course  is,  to  apply  by  petition  (d)  to  have  the  report  con- 
firmed,* and  that  the  persons  approved  of  by  the  Master  maj  be 


(«}  See  (TKe^e  ▼.  Caltkorpe,  1  Atk.  18.       WHek,  9  M.  &  Cr.  293. 

(p)  Er  parte  Shiek,  5  Sim.  281 ;  and  aee  (e)  Re  JRng,  10  Sim. 

re    Trapp^  13  Law  Jonxn.  N.  S.,  Chanc.  (^  Jte  Welch,  3  M.  fr  Gr.  293;  and  it 


1 68.  mutt  not  be  on  tno/ton,  aee  B^eifn  t.  Fbreter, 

(jr)  Ex  parte  Fbley,  8  Sim.  395.  8  Yes.  96 ;  anon.  1  T.  &  CoH.  75;  Be^Mi 

(a)  Vide  eupra,  re  Beeeh,  4  Mad.  128.  t.  Jloyncv,  9  Yes.  462. 
{b)  See  re  PigoH^  2  B.  &  M.  684;  re 


*  According  to  the  piactioe  of  the  Court  of  Review,  where  the  refereooe  is 
ia  appoint  a  new  trustee,  the  report  dsss  not  require  confirmation ;  otherwise 
if  the  reference  be  to  consider  and  report,  viho  will  be  a  proper  person  to  be 
appomted.    Jnon.  3  Deac.  223 ;  ex  parte  Mans/eld,  3  M.  &  A.  487. 
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appointed  the  new  trustees,  and  also  that  the  person  approved  of  fagr     P^Rt  L 
him  for  that  purpose  may  be  directed  to  oonvej  or  assigB  to  the  new   cmHrnLU. 
trastees  (e)*.  - 

It  seems  that  the  Master  will  not  exceed  his  powers  by  approving  Master  may 
dfaur  persons  to  be  the  new  trustees  in  the  pkce  of  one  surviving  ^^^"^2*^ 
trustee  who  was  of  unsound  mind,  although  the  original  number  of  place  of  one. 
trustees  was  not  more  than  three  (/).    And  where  the  survivor  of 
two  original  trustees  beeomes  bankrupt,  the  court'  may  appoint  twe 
new  trustees,  one  in  the  place  of  the  deceased  one,  and  the  other  of 
the  bankrupt  (g). 

The  assignees  of  a  bankrupt  trustee,  in  whose  place  a  new  one  ia  who  must  con. 
appointed,  need  not  join  in  the  conveyance  to  the  new  trustee,  where  ^fJ'f!?^i^* 
they  disclaim  all  interest  in  the  property  (A).     But  the  bankrupt  him-  comes  bank- 
self  will  be  ordered  to  convey  («).     Where  a  mortgage  is  made  to  a  '°^** 
trustee,  who  becomes  bankrupt,  the  mortgagor  must  be  a  party  to  the 
conveyance  to  a  new  trustee  (A). 

The  court  has  jurisdiction  to  compel  the  surrender  of  copyholds  by  Surrender  of 
the  person  it  appoints  to  convey,  and  the  lord  must  accept  such  sur-  ^|^ trustee^ 
render  (I).  compeUed- 

According  to  the  general  rule  the  costs  of  trustees  occasioned  by  an  Costs  of  peti. 
application  for  them  to  convey  under  any  statute,  will  be  borne  by  the  ^e'^tnwrcstate 
trust  estate  in  the  absence  of  any  misconduct  on  the  part  of  the 
trustees  (m).    And  the  25th  section  expressly  confers  on  the  court 
the  power  of  directing  such  costs  to  be  raised  and  paid  out  of  the 
estate. 

Thus  the  necessary  costs  of  an  infant  trustee,  ordered  to  convey  Where  the 
under  the  statute  of  Queen  Anne   (7  Ann.  c.  19),  were  allowed  t^^i^Ift^ts. 
hi]n(n):   and  this  case  is  doubtless  an  authority  on  an  application 
under  1  WiU.  IV.  o.  60. 

In  tiie  ease  of  ex  parte  Brydges  (o%  as  reported  in  Cooper,  Lord  Or  lunatics. 
Eldon  is  stated  to  have  established  a  different  rule  with  regard  to  the 
costs  of  lunatic  trustees  in  similar  applications.     His  Lordship  is  there 
reported  to  have  determined,  that  the  estate  of  the  cestui  que  trust 


(i)  See  re  Welch,  3  M.  &  Cr.  293.  (k)  B*  parte  OrgUl,  2  D.  &  Ch.  413. 

(/)  At  Welch,  uH  tupra.  (0  ^^9-  ▼•  ^«''»  3  Jur.  1028. 

0^)  Brpmrte  Wilkmeem,  3  M.  &  A.  145.  [m)  See  em.  parte  Cant,  10  Yes.  5S4  ;  re 

(A)  ExparU  WaUon,  2  M.  &  A.  242 ;  ea  Kh^,  10  Sim.  605  ;  re  Bedford  CharUy,  2 

parte  Painter,  2  D.  &  Ch.  584  ;  but  see  in  Sw.  532. 

re  Am^lom  3  D.  d:  Ch.  24.  (»)  Ba  parte  CaiU,  10  Yes.  554. 

(0  Bxpmrte  Painter,  2  D.  &  Ch.  584.  (o)  Coop.  290. 


*  Exceptions  do  not  lie  to  reports  on  references  under  these  statutes^  but  Beport  cannot 
snj  puty«  who  is  dissatisfied,  may  bring  the  report  before  the  court  by  petition,  be  excepted  to. 
when  it  will  either  be  confirmed,  or  referred  back  to  the  Master  to  be 
leviewed.      Friee  v.  Skaw,  2  Dick.  732 ;  ex  parte  Swann,  2  Dick.  749 ;  es 
parte  Burton,  1  Dick.  395  ;  Seton  Decrees,  253. 
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Part  I.      must  not  bear  the  expense,  but  that  it  must  be  paid  out  of  the  lunatic's 

C^pTu  II.    ®^^®'  ^^^  ^^^  ^h®  ^^  ^^  ^' 

However  if  his  Lordship  ever  in  fact  entertained  such  an  opinion  as 

to  the  rule  of  practice  in  such  cases,  he  certainly  did  not  adhere  to  it ; 
for  in  a  subsequent  case  the  same  eminent  judge  directed  the  whole 
costs  of  the  committee  of  a  lunatic  trustee,  both  those  of  the  original 
petition  and  the  reference  and  consequent  and  incidental  proceedings,  to 
be  paid  by  the  eestuis  que  trusts  ;  and  declared  the  general  rule  to  be, 
that  the  costs  of  the  committee  of  a  lunatic  trustee  conveying  under  the 
statute  must  be  paid  by  the  eestuis  que  trusts.  Ex  parte  Brydges 
therefore  is  unquestionably  overruled,  by  this  last  decision  (p).  How- 
ever it  seems  that  the  estate  of  a  lunatic  mortgagee  is  still  liable  to 
these  costs  (9). 

Or  bankrupta.         It  has  been  decided  that  a  bankrupt  trustee  is  entitled  to  his  costs 

of  appearance  on  a  petition  presented  under  the  79th  section  of  the 
act  for  the  appointment  of  a  new  trustee  in  his  place  (r). 

Court  haa  juris-       If  an  improper  order  be  made  on  a  petition  under  the  act,  the 

th^^^tf  o?^*    court  has  jurisdiction  to  give  the  party  resisting  it  the  costs  of  the 

oppoting  an       application  for  that  purpose  («). 

improper  order 


under  the  act. 


3rd. — Whom  the  Court  will  appoint  to  be  new  Trustee^  and 

the  effect  of  the  Appointment. 

It  has  been  already  seen  that  the  court  will  not  generally  in  the 
first  instance  appoint  any  particular  person  to  be  the  new  trustee,  but 
will  refer  it  to  the  Master  to  inquire  whether  the  party  proposed  for 
the  office  is  a  proper  person  (t).  Although  an  immediate  appointment 
may  be  made,  where  all  the  parties  interested  consent  to  the  appoint- 
Leave  given  to  me^ti  in  the  first  instance  (u).  Where  the  reference  is  in  general 
persona  to         terms  to  approve  of  some  proper  person  to  be  trustee,  the  court  upon 

offer  themselves  i»     j»        i»      ^i.   1.  'ii      •  ^    1  x  •   j»  -j     1      x 

to  the  Master     application  for  that  purpose  will  give  leave  to  any  mdividuals,  to 
as  the  new         whose  appointment  there  is  no  apparent  objection,  to  propose  them- 
selves before  the  Master  (x) ;  and  such  a  direction  will  of  course  have 
its  due  weight  with  the  Master  in  the  exercise  of  his  discretion  upon 
the  matter  referred  to  him. 
But  such  per.         However  an  unmarried  woman  will  not  be  allowed  to  offer  herself 
muMon  not        ^g  fj^Q  ^ew  trustee,  on  the  ground  of  the  inconvenience,  which  miirht 

given  to  a  fieme  ,  ,  ... 

fo/e.  possibly  be  occasioned  in  the  administration  of  the  trust  in  the  event  of 

Nor  to  a  bank-  her  marriage  (^).     Neither  will  the  old  trustee,  who  had  become 

(p)  Ex  parte  Peane,  T.  &  R.  325,  7  ;  and  (/)  Vide  mpra ;  and  Seton's  Dec.  249. 

see  ex  parte  Tutin,  3  V.  &  B.  149.  (u)  (yKe^e  v.  Calthinpe,  1  Atk.  18. 

(q)  Ex  parte  Riehards,  1  J.  &  W.  264.  (x)  Att,-Gen.  v.  Shore,  1  M.  A  Cr.  394 ; 

(r)  Ex  parte  Whitley,  3  M.  &  A.  696;  Att.^Gen.  v.  Claek,  1  Beav.  474. 
8.  a  1  Deac.  478.  (y)  Brook  v.  Brook,  1  Betv.  531. 

(t)  Be  King,  10  Sim.  605. 
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banknipt,  and  been  removed,  be  allowed  to  propose  himself  as  the      Part  I. 
new  trustee,  though  he  had  obtained  his  certificate  (z).  ^  ^^'  ^^^* 

But  it  will  be  no  objection  to  allowing  parties  to  propose  them-   - 

selves  before  the  Master,  that  the  same  parties  were  previously 
nominated  trustees  in  an  illegal  appointment,  which  was  set  aside  by 
the  same  decree  that  directed  the  reference  (a). 

In  a  charity  case  where  there  had  been  a  reference  to  the  Master  Costs  of  nnl 
to  settle  a  scheme,  and  to  approve  of  new  trustees ;  two  distinct  sets  ^^^^°^*^^ 
of  petitioners  having  each  AprimA  facie  claim,  applied  to  the  court  to 
be  allowed  to  attend  before  the  Master,  and  propose  trustees  of  their 
own :  Lord  CSottenham,  C,  gave  permission  to  both  of  them  to  attend, 
on  the  understanding,  that  only  one  bill  of  costs  should  be  allowed 
against  the  charity  estate  (ft). 

In  one  case  where  four  executors  and  trustees  were  appointed  by  a  Surviving  tnu- 
testator,  and  a  suit  had  been  instituted  for  the  administration  of  the  ^^^L^^*^^ 
trust :  one  of  the  trustees  was  alleged,  and  admitted,  to  be  incapable  carry  on  the 
of  joining  in  the  execution  of  the  trust,  and  to  be  desirous  of  being  ^'^' 
discharged ;  and  Lord  Camden,  C,  without  directing  the  appointment 
of  a  new  trustee,  ordered  the  trust  to  be  carried  on  by  the  other 
three  (c). 

Where  a  trustee,  who  had  been  originally  appointed,  by  his  answer  Eflbctof  a 
declined  to  act,  and  on  the  hearinir  it  was  referred  to  the  Master  ^^f^  w^o 

.       .  , ,  ..1.1  4..  «■  ,  "»d  declined  to 

to  iq>pomt  new  trustees;    the  original  trustee  afterwards  agreed  to  act, changing 
act,  but  the  court  refused  to  vary  that  part  of  the  decree,  although  it  ^^"""^»  *^^ 
thought  the  Master  was  at  liberty,  on  statement  of  the  circumstances, 
to  decline  the  appointment  of  new  trustees  (<2). 

If  the  devisees  in  trust  for  a  charity  die  in  the  lifetime  of  the  Heir  at  law  of 
testator,  it  has  been  decided  that  the  conduct  of  the  charity  will  {heSSron"*^ 
devolve  upon  his  heirs  at  law  as  trustees  for  that  purpose  (e).  death  of  de- 

Indeed  in  all  such  cases,  where  the  legal  estate  devolves  upon  the  ^""^^  "*  *""*' 
heir  or  other  party  as  a  constructive  trustee,  and  the  heir  is  willing  to 
act,  and  no  improper  conduct  is  suggested,  there  can  be  no  ground  for 
the  court  to  interfere,  for  the  purpose  of  appointing  a  new  trustee  in 
his  place. 

We  have  already  seen  that  there  are  instances,  in  which  the  court  Whether  two 
has  sanctioned  the  appointment  of  two  or  more  trustees  in  the  place  of  tcM^will*™" 
one :  although  there  is  some  doubt  of  the  propriety  of  this  exercise  of  appointed  in 
jurisdiction,  as  one  of  universal  application  (/).     And  in  one  case  such  qv<^/  °^^' 
an  authority  was  expressly  repudiated  by  the  court  (g), 

(x)  RjF  parte   Smiih,  re  Dry,   3  Jur.  (e)  AiL-Oen,  y.  Downing ,  Ambl.  571 ; 

1129.  AiL-Oen.  v.  Bowyer,  3  Ves.  714. 

(«)  Ait'Gen.v.  Clack,  1  Beav.  474.  (/)  Ante,  Ch.  I.  of  this  Division;  re 

AH.^Gen.  v.  Shore,  1  M.  &  Cr.  394.  Welch,  3  M.  &  Cr.  293. 

Senuett  v.  Honywood,  Ambl.  710.  {g)  Devey  v.  Peace,  Taml.  77. 
I)  MUat  T.  Neave,  2  Cox,  159. 
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Tabx  I.  When  ft  petsoalun  boen  af^inted  ft  trnatee  by  the  order  or  decree 

Grajob  £l    ^^  ^^^  court,  and  ft  eoavejaooe  or  aaBigninent  of  the  trust  eatate  to 

him  has  been  duly  exeented,  he  anatftina  the  character  of  tniatee  as 

pomtmentofa  completely,  fts  if  he  had  been  ftt  firat  inveated  with  it  (A).  As  a 
^hiToo^^  ^  genttftl  rule  he  will  be  conaidered  to  have  taken  upon  himself  all  the 
He  takes  ioi  the  ^^^^^  ^^^  liabilities  incident  to  the  office,  and  therefore  will  be 
pomeftiM    JiunaBted  with  all  the  powers  aad  authorities  requisite  for  its  due 

discharge ;  such  for  instanoe,  as  the  power  of  g^Ying  receipts  (i) ;  for 
the  ooDveyance  to  the  new  trustee  binds  the  legal  estate;  and  the 
deoree  of  the  court  binds  the  equity. 
Except  powen,  Where  however  a  power,  g^ven  to  the  original  trustee,  is  of  a  kind 
which  unpiy  a  that  indicates  a  personal  confidence,  it  will  primA  facie  be  confined  to 
fidence  in  the  the  individual  to  whom  it  is  given,  and  will  not  without  express  words 
original  donee,   pggg  ^o  others,  to  whom  by  legal  transmission  the  character  of  trustee 

may  happen  to  bebi^ :  and  though  the  estate  with  the  trust  attached 
to  it  will  be  in  the  trustee  appointed  by  the  court,  yet  the  power 
(being  one  of  that  description)  will  be  extinct  (A). 

Therefore  where  a  discretionary  power  of  selection,  and  the  appor- 
tionment of  the  trust  estate  among  several  objects  or  ot  distribution 
in  charity,  is  given  to  the  original  trustees,  such  a  power  cannot  be 
exercised  by  the  trustee,  in  whom  the  estate  becomes  vested  under 
the  direction  of  the  court  (I).  It  seems  indeed  that  a  power  of  that 
nature  cannot  be  exercised  even  by  the  legal  representatives  of  the 
original  donees,  unless  it  be  given  to  them  in  express  terms  by  the 
creator  of  the  trust  (m)  *. 
In  tome  casesi  But  where  the  discretionary  power  is  of  that  nature,  that  any  one  is 
^U^.  capable  of  exercising  it,  as  where  tenants  for  life  under  a  will  were 
dsed  by  the       empowered  to  cut  timber  with  the  eoment  of  four  trustees^  the  court 

will  take  upon  itsdf  the  exarcise  of  such  a  discretion ;  and  in  that  case 
Lord  Northington,  after  taking  two  years'  time  for  consideration, 

(A)  Cole  V.  Wade,  16  Ves.  44.  194 ;  S.  a  7  Yes.  68,  n.,  and  dted  16  Ves. 

(i)  Dret^eon  ▼.  Poeo9k,  4  Sim.  283;   2  47  ;  1  Sngd.  Pow.  151,  6th  edit.;  HiHtard 

Sngd.  V.  &  P.  51.  T.  Lambe,  AmbL  309. 

(*)  Per  Sir  Wm.  Grant,  M.  R.,  in  Cole  v.  (m)  AIL-Gen,  t.  Doyfey,  dt.  16  Vei.  47 ; 

Wade,  16  Yes.  44.  Cole  t.  Wade,  16  Yes.  45,  6 ;  Me  Bairn  r. 

(0  Ait.^GeH.  ▼.  Doyley,  2  Eq.  Ga.  Abr.  Smiih,  2  Beay.  236. 


court  itielf. 


Trutteea  tub-  *  In  a  late  case  a  testator  appointed  three  executors  and 'trustees  with  tlie 
sUtnted  by  the  usual  power  of  appointing  new  ones  in  case  of  death,  &c.,  and  he  gave  300/. 
TOwfc  not  en-  to  each  of  the  trustees,  with  a  dedaration,  that  if  any  of  them  should  die 
dMirf^imto'  ^^^^^^  having  acted  their  legacies  should  go  to  the  trustees,  "who  under  the 
the  original  ^?^^':  *"  ^**  ^''^  should  be  appointed  in  their  stead."  Two  of  the  trustees 
tnisteci.  ^^  hi  the  testator*s  lifetime,  and  two  other  persons  were  appointed  6y  the 

court  in  their  place,  in  a  suit  for  the  administration  of  the  estete.  It  was 
held  by  the  Vice-Chancellor  of  England,  that  the  new  trastccs  appohited  by 
the  court  were  not  entitled  to  the  lesacies  of  300/.  JFoM  v.  GlaMwe, 
8  Jut.  51. 
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directed,  that  Uie  t^iant  for  life  ehodd  be  at  liberty  to  cut  tiaober      Part  I. 
from  time  to  time  with  the  approbation  of  the  Master  (n).  c^rru^il. 

It  has  been  previoudy  observed,  that  where  there  is  no  power  of  ,jr~~~ 

i^pointing  new  trostees  in  the  instrument  creating  the  trust,  the  pointed  by  the 
court  cannot  delegate  to  others  its  power  of  supplying  vacancies  in  the  ^^"^  ^^  ^ 
trust ;  and  therefore  the  trustee  appointed  by  the  court  wiU  not  in  paintuig  ethers 
general  be  empowered  to  nominate  others  to  act  in  his  place  (o)*,  ^^^^^P^**** 
although  this  may  be  done  in  settling  a  scheme  for  the  administration  Except  incases 
of  a  charity  (p).  ^  ^  *"^' 

Where  circumstances  render  such  a  course  desirable,  the  court,  on  In  some  cases  a 
a  motion  in  the  cause,  supported  by  an  affidavit  verifying  the  circum-  ^^^  ^ 
stances,  will  sometimes  appoint  a  receiver  of  the  trust  estate,  until  a 
new  trustee  is  appointed  ; — and  an  affidavit,  that  the  property  has  been 
misapplied,  and  is  in  danger  in  the  hands  of  the  existing  trustee,  will 
be  sufficient  to  induce  the  court  to  accede  to  such  an  application  (g). 
And  a  receiver  has  been  appointed,  where  the  trustee  is  guilty  of 
laches  or  other  misconduct,  in  administering  the  trust  (r) ;  or  becomes 
bankrupt  (s) ;  or  dies  or  goes  abroad  (i)  ;  or  declines  or  is  unable  to 
act(«). 

But  the  court  will  not  thus  interfere  with  the  management  of  the 
estate  by  a  trustee  unless  a  sufficient  reason  be  assigned  (:r). 

Where  there  are  two  or  more  trustees^  the  court  will  not  appoint  a  But  if  there  are 
receiver  upon  the  death,  absence,  disclaimer,  or  misconduct,  &c.,  of  J^twsj^^CT^ 
some  or  one  of  them,  nor  as  long  as  there  remains  any  trustee  to  act  must  consent 
in  the  trust ;   this  however  will  be  done  by  the  desire  or  with  the  meniQi^jt' 
consent  of  the  remaining  trustees  (y).     But  a  receiver  will  necessarily  ceiver. 
be  appointed,  where  the  co-trustees  cannot  act  through  disagreement 
amongst  themselves  {z).     The  fact,  of  a  trustee  and  executor  being  what  a  suffi. 

reason  for  ap- 

Hewiii  ▼.  Hewitt f  Ambl.  508.  Chanc.  193.  pointing  a  re- 

Anttf  p.  150 ;   Bayley  v.  MatUiUf  4  («)  Langley  v.  Hawk,  5  Mad.  46.  ceiver 

Mad.  226 ;  Southwell  y.  Ward,  Taml.  314 ;  (O  Tidd  v.  Litter,  5  Mod.  433. 

AnotM  T.  Brown,  2  Y.  &  CoU.  395  ;  2  Sugd.  (u)  Brodie  t.  Barry,  3  Mer.  695  ;  Bam- 

Pow.  533 ;  but  see  Joyce  y.  Joyce,  2  Moll.  brigye  y.  Blair,  10  Law  Joum.  N.  S.,  Chanc. 

276.  103. 

(p)  Att.'Oen,  y.  Wmchehea,  3  Bro.  C.  C.  (x)  Barkley  y.  Lord  Reay,  2  Hare,  308. 

373 ;    8.  C,   Seton  Decrees,   131 ;    re  52  (y)  Middleton  y.  Dodtwell,  13  Yes.  266 ; 

Geo.  III.  c.  101 ;  12  Sim.  262 ;   2  Sugd.  but  see  Tail  y.  Jenkine,  1  N.  C.  C.  492 ; 

Pow.  533.  Brodie  y.  Barry,  3  Mer.   695 ;    Tidd  y. 

{q)  Middleton  y.  Dodtwell,  13  Yes.  266;  LUter,  5  Mad.  433  ;    Browell  y.  Bead,  1 

Havert  y.  Havert,  Barn.  23.  Hare,  434. 

(r)  Att.-Gen,  y.  Bowyer,  3  Yes.  714  ;  (2)  Bagot  y.  Bayot,lO  Law  Joum,  N.  S., 

Bambriyye  v.  Blair,  10  Law  Joum.  N.  S.,  Chanc  116. 


(o) 


*  But  in  a  recent  case,  where  both  the  trustees  of  a  will  had  died  in  the 
testator's  lifetime,  and  there  was  a  suit  for  the  appointment  of  new  trustees. 
Lord  Langdale,  M.  R.,  directed,  that  the  Master  should  be  at  liberty  to 
insert  in  the  conveyance  to  the  new  trustees  a  power  for  them  to  appoint  other 
trustees  in  the  manner  and  under  the  circumstances  mentioned  in  the  will. — 
The  will  in  this  case  contained  the  ordinary  power  for  the  appointment  of  new 
trustees.  White  v.  White,  5  Beav.  221.  And  see  Lampay  v.  Gould,  12  Sim. 
426. 
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poor,  or  not  of  affluent  fortune,  will  not  be  a  sufficient  reason  for  the 
court  to  appoint  a  receiver  (2r).  But  a  receiver  has  been  appointed 
upon  an  affidavit,  that  the  trustee  is  insolvent  (a). 

Upon  the  appointment  of  new  trustees  the  receiver  will  be  dis- 
charged on  the  application  of  any  party  interested  in  the  cause, 
although  the  discharge  be  opposed  by  some  of  the  cesiuis  que  trusts  (6). 


(i)  Haihomihwaite  v.  Rtutell,  2  Atk. 
126;  Howard  v.  Papera,  1  Mad.  142. 
(a)  8co(i  V.  Becker,  4  Price,  346. 


(6)     Bainbriggt  ▼.  Blair,  10  Law  Joom. 
N.  S.,  Chanc.  103. 
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DIVISION  IV. 

OF  THE  ACCEPTANCE  OR  REFUSAL  OF  THE  OFFICE  OF  TRUSTEE. 

Thb  mere  gift  of  property  by  any  mode  of  assurance  to  a  person      Part  I. 
upon  trusts,  or  the  nomination  or  appointment  of  a  party  to  be     p^'^*  '^- 

trustee,  will  not  of  itself  invest  him  with  the  character  of  a  trustee : '■■ 

For  this  purpose  there  must  also  be  an  acceptance  of  the  office  on  the 
part  of  the  donee. 

The  law  will  not  compel  any  person  to  accept  an  estate,  either  as 
trustee  or  otherwise,  agamst  his  will ;  and  he  is  consequently  at  liberty, 
at  any  time  to  disclaim  or  refuse  the  office,  and  the  estate,  to  which  it 
is  annexed,  provided  that  he  has  never  done  any  act  to  show  his  assent 
to  it. 

We  will  now  proceed  to  consider,  what  acts  or  conduct  of  an  intended 
trustee  will  amount  to  an  acceptance  of  the  office :  and  when,  and  how 
he  may  refuse  or  disclaim. 


CHAPTER  I. 

WHAT   WILL   BE    AN    AOCEPTANCE   OF   THE   OFFICE   OF   TRUflTTEE. 

Evert  gift  by  deed  or  will  or  otherwise,  is  supposed  prima  facie  to  Acceptance  of  a 
be  beneficial  to  the  donee ;  consequently  the  law  presumes,  until  there  ^^  presumed, 
is  proof  to  the  contrary,  that  every  estate  is  accepted  by  the  person,  trary  be  shown, 
to  whom  it  is  expressed  to  be  given  (a). 

Where  the  creation  of  the  trust  is  by  deed,  the  most  obvious  and  Execution  of 
effectual  mode  of  testifying  the  acceptance  of  the  trust  by  the  trustees  L^^trJatc^ 
is  their  execution  of  the  deed.     All  the  provisions  of  the  instrument  an  accepunce 
wUl  then  be  binding  on  those  parties,  by  whom  it  is  executed.    Where  ""^  ^^"^  *™*' 
the  trust  property  consists  of  money  or  stock,  which  is  placed  under 
the  exclusive  controul  of  the  trustees,  and  more  especially  if  there  be 
only  a  single  trustee,  it  is  peculiarly  desirable,  that  he  should  testify 
his  acceptance  of  the  trusts  by  executing  the  deed  (6). 

Where  the  trust  is  created  by  will,  and  the  same  person  is  appointed  Probate  of  the 
executor  and  trustee,  the  probate  of  the  will  by  him  will  be  an  accept-  ^toris^***" 
ance  of  the  trusts  (c).  accepUncc. 

(a)  Per  Ventris,  J.,  in  Thonuon  t.  Leaek,  Yes.  488,  9 ;   8,  C.  19  Yea.  638  ;   Small  ▼. 

2  Ventr.  198 ;  Per  Bayley,  J.,  in  TmofUOH  Marwood,  9  B.  &  Cr.  300. 
▼.  Ticktll^  3  B.  &  AI.  36;   5  Mart.  Conv.  (c)  Muekhw  ▼.  Fuller,  Jac.  198;  Booth 

W ;  3  Jann.  Byth.  Conv.  698  ;   4  Cruis.  t.  Booth,  I  Beav.  128 ;   Williams  ▼.  Nixon, 

Dig.  404,  6.  2  Beav.  472;    See  Clarke  .v,  Parker,  19 

W  Lord  Moni/ort  ▼.  LordCadogan,  17  Yes.  1 ;  Ward  v.  Butler,  2  MoU.  533. 
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ther trustee. 


Where  the  same  person  is  appointed  both  executor  and  trustee, 
it  is  difficult,  though  sometimes  of  importance,  to  determine  when  the 
office  of  executor  has  ceased,  and  that  of  trustee  has  commenced. 
The  rule  appears  to  be,  that  if  a  part  of  the  assets  has  been  clearly  set 
apart  and  appropriated  by  the  executor  to  answer  a  particular  trust, 
he  will  be  considered  to  hold  the  fund  as  trustee  for  those  trusts,  and 
no  longer  as  a  mere  executor  (ef  )• 

In  the  absence  of  any  such  conclusive  eyidence,  as  the  execution  of 
the  trust  deed,  or  the  probate  of  the  wiD,  the  actions  and  conduct  of 
the  person,  who  is  appointed  trustee,  may  constitute  equally  binding 
proof  of  his  acceptance  of  the  office. 

Therefore  if  the  persons,  who  are  nominated  trustees  in  a  deed,  in 
any  way  act  in  the  management  of  the  trust  estate,  they  will  be 
considered  to  have  undertaken  the  trust,  exactly  as  if  they  had 
executed  the  instrument  (e) :  and  the  same  rule  obtains,  where  the 
trust  is  created  by  will  (/). 

And  in  such  a  case  a  trustee  cannot  limit  his  acceptance  and  conse- 
quent liability  to  any  particular  portion  of  the  trust.  But  if  he  act  at 
all,  (though  it  be  only  as  to  part,  and  though  he  expressly  disclaim  the 
intention  of  interfering  generally,)  he  will  be  fixed  with  the  acceptance 
of  the  entire  trust,  and  with  all  the  responsibilities  attending  it  (g). 

And  if  one  of  several  trustees,  with  notice  of  his  appointment, 
interfere  in  the  management  of  the  trust  property,  so  as  to  render  it 
ambiguous,  whether  he  had  accepted  the  trust  or  not ;  he  cannot 
afterwards  get  rid  of  his  liability  to  account  as  a  trustee,  by  alleging 
that  he  acted  merely  as  the  factor  or  agent  of  the  cestid  que  trust  (h). 

If  however  one  of  several  trustees  and  executors,  who  had  never 
proved  the  will,  or  otherwise  accepted  the  trust,  should  interfere  in 
the  disposition  of  part  of  the  trust  property,  not  from  any  intention  of 
acting  in  the  trust,  but  only  as  agent  and  under  the  immediate 
directions  of  the  acting  trustee,  he  will  not  be  considered  to  have 
accepted  the  trust  although  he  may  not  have  executed  any  formal 
renunciation  or  disclaimer  (t)- 

In  a  case,  where  one  of  two  trustees  and  executors  named  in  a  will 
formally  disclaimed  and  renounced^  but  afterwards  acted  in  the  dispo- 
sition of  the  trust  estate,  as  the  agent  of  the  other  trustee^  who  had 
accepted  the  trust,  but  who  was  not  so  competent  to  the  management 


(J)  Ex  parte  Doner,  5  Sim.  500 ;  Vide 
poet,  Part  11.  Ch.  I.  sect.  2;  Philippo  ▼. 
Munninge,  2  M.  &  Cr.  309. 

(e)  Lord  Monifort  v.  Cadogan,  17  Ves. 
488,  9 ;  S.  C.  19  Ves.  638. 

(/)  Conyngham  t.  Conyngkam,  1  Ves. 
522;  Dopie  ▼.  Bloke,  2  Sch.  &  Lef.  231 ; 
Jootee  Y.  fVaoTfOfi,  1  N.  C.  C.  370. 

(ff)  Doyie  v.  Bloke,  2  Sch.  &  hd.  231 ; 
see  Reod  t.  Truelooe^  AmbL  417 ;  and  Ureh 


V.  Wolker,  3  M.  &  Cr.  702. 

{h)  Conyngham  ▼.  Conynghoim,  1  Ves. 
522 ;  see  Harrieoo  v.  Horrieom,  1  P.  Wms. 
241,  n.  (y),  6th  edit.;  8.  C.  1  Wms.  Exon. 
151. 

(0  Stoeey  V.  B^k,  1  M.  Ac  K.  195; 
Lowrg  v.  A/^en,  9  Sim.  115 ;  and  see  Orr 
y.  Newton,  2  Cox,  274 ;  Bolehem  t.  Seott^ 
2  Ves.  Jan.  678. 
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of  the  property ;  and  the  raiouncing  party  acoounted  with  the  other      Part  !• 
toostee  for  all  his  receipts  and  proceedings  in  the  course  of  his  dealing,    qhafte&'i. 

with  the  trust  estate :  it  was  held  by  Sir  John  Leach,  M.  R.,  that  

the  party  who  had  renounced,  had  not  by  his  subsequent  conduct 
become  accountable  as  trustee  and  executor,  and  his  Honor  dismissed 
a  bill  as  against  him  with  costs  (A). 

With  regard  to  what  acts  or  conduct  of  a  trustee  will  be  held  an  Whether  a  re- 
aeeeptanoe  of  the  trust ;   it  is  a  question  of  considerable  nicety,  and  ^^^Z^"^ 
one,  which  may  still  be  considered  as  not  altogether  settled ;  whether  estate  by  a 
the  execution  of  a  release  or  conveyance  of  the  trust  estate  by  a  ^Saw'to  act 
trustee,  made  with  the  intention  of  disclaiming  or  refusing  the  trust,  is  an  accept- 
will  or  will  not  amount  to  an  acceptance  of  the  trust  by  him.  ^^^^^  Qtuere  r 

This  doctrine,  which  at  first  sight  may  appear  somewhat  paradoxical,  crewe  v. 
was  established  by  Lord  Rosslyn  in  the  case  of  Crewe  v.  JDicken  (Z).  ^*<^*^- 
In  that  case  one  of  two  surviving  trustees  for  sale,  being  unwilling  to 
act,  by  deed  conveyed  and  released  the  estate  and  all  his  interest 
therein  to  the  other  trustee  and  his  heirs ;  and  it  was  held  by  Lord 
Rosdyn,  that  if  the  retiring  trustee  had  merely  renounced^  the  whole 
estate  would  have  been  in  the  remaining  one ;  he  would  have  been  the 
only  person :  but  that,  according  to  the  way  they  had  managed  it,  he 
had  accepted  the  trusty  and  conveyed  away  the  estate:  and  he  was 
therefore  bound  to  join  in  the  receipt  for  the  purchase-money  (Z). 

The  point  came  again  before  the  court  in  the  case  of  Nicloson  v.  Niciwon  v. 
Wordsworth  {m).  There  one  of  three  trustees  being  desirous  of  dis-  Wordsworth. 
claiming  the  trust,  executed  a  conveyance  and  release  of  the  estate  to 
the  other  two  trustees.  The  two  acting  trustees  alone  then  entered 
into  a  contract  for  the  sale  of  part  of  the  estate  to  the  plaintiff,  who, 
being  advised  that  the  concurrence  of  the  trustee,  who  had  released, 
was  necessary  to  perfect  his  title,  filed  his  bill  against  all  the  three 
original  trustees  for  a  specific  performance  of  the  contract  by  them, 
and^to  restrain  an  ejectment,  which  had  been  commenced  in  the  mean 
time  (m).  Lord  Eldon  in  his  judgment  commented  upon  the  decision 
of  Lord  Rosslyn  in  Crewe  v.  Dicken,  and  questioned  the  soundness  of 
the  distinction  established  by  that  case.  "  If,"  said  his  Lordship, 
^'  the  essence  of  the  act  is  disclaimer,  and  if  the  point  were  res  integra, 
I  should  be  inclined  to  say,  that  if  the  mere  fact  of  disclaimer  is  to 
remove  all  difficulties,  and  vest  the  estate  in  the  other  trustees,  a 
party  who  releases,  and  thereby  declares,  that  he  will  not  take  as 
trastee,  gives  the  best  evidence,  that  he  will  not  take  as  trustee.  The 
answer,  that  the  release  amounts  to  more  than  a  disclaimer,  is  much 
more  technical  than  any  reasoning  that  deserves  to  prevail  in  a  court 
of  equity."    And  his  Lordship  subsequently  observed,  "  My  opinion  is, 


{k)  Dovt  T.  Bverard,  1  R.  &  M.  231. 
(Q  Crewe  ▼.  DicJten,  4  Yes.  101. 


(ill)  Nicloion  v.  Worditeorth,  2  Swaiut. 
365. 
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that  if  R  person,  who  is  appointed  co-trustee  by  any  instrument, 
executes  no  other  act,  than  a  conveyance  to  his  co-trustees,  when  the 
meaning  and  intent  of  that  conveyance  is  disclaimer^  the  distinction  is 
not  sufficiently  broad  for  the  court  to  act  upon.  I  can  find  no  case, 
which  has  decided,  nor  can  I  see  any  reasons  for  deciding,  that  where 
the  intent  of  the  release  is  disclaimer^  the  inference  that  the  releasor 
has  accepted  the  estate  shall  prevent  the  efiect  of  it*'(n). 

It  will  be  perceived  on  examination,  that  in  Nicloson  v.  Wardswcrth^ 
there  was  no  direct  adjudication  on  the  point  in  question.  Lord 
Eldon  said,  that  the  form  of  the  record  was  such,  that  no  judgment 
could  then  be  pronounced  (o) :  and  it  appears  from  the  report,  that 
the  declaration  that  the  trustee,  who  had  released,  was  not  a  necessary 
party  to  the  conveyance,  was  taken  by  consent :  it  cannot  therefore  be 
considered  as  the  judicial  decision  of  the  court  (p). 

In  this  state  of  the  authorities  upon  this  question,  the  point  was 
again  raised  in  the  recent  case  of  Urch  v.  Walker^  which  came  before 
Lord  Cottenham,  C,  on  appeal  from  the  decree  of  the  Vice-Chan- 
cellor  (Sir  L.  Shadwell).  There  a  testator  gave  a  legacy  of  1,100/. 
to  the  defendant  and  another  person  upon  trust  for  the  plaintifife; 
and  then,  after  making  other  devises  and  bequests,  gave  a  leasehold 
messuage  to  the  same  trustees,  upon  trust  ultimately  to  convey 
to  his  grandson  at  twenty-one.  The  grandson  became  absolutely 
entitled  to  this  property  under  the  trust,  and  the  two  devisees  in 
trust  then  executed  an  indenture  made  between  them  and  the  grand- 
son, which  recited  the  facts,  and  that  thereby  '*  it  became  unnecessary 
for  (the  devisees)  to  act  in  the  trust  declared  by  the  will,  and  in  fact 
they  never  intermeddled  therein ;  but  inasmuch  as  the  legal  estate  in 
the  said  messuage  and  lands  was  still  outstanding  in  them,  by  virtue  of 
the  willj  they  had  consented,  at  the  request  of  the  grandson,  to  convey 
such  estate  to  him  in  manner  thereinafter  mentioned.*'  And  the  two 
devisees  then,  *'  in  pursuance  and  performance  of  the  agreement,  and 
of  the  trusts  so  reposed  in  them^  granted  and  released  the  messuage, 
&c.  to  the  grandson  in  fee.  There  was  no  proof  that  the  trustees  had 
in  any  other  manner  acted  in  or  accepted  the  trust.  The  bill  was  filed 
by  the  persons  interested  in  the  legacy  of  1,100/.  praying,  that  the 
defendant,  who  was  the  survivor  of  the  two  trustees  named  in  the  will, 
might  be  declared  personally  liable  to  make  good  that  legacy  with 
interest,  on  the  ground  that  he  had  accepted  and  acted  in  the  trusts. 
The  decree  of  the  Vice-Chancellor  declared,  that  he  had  accepted  the 
trusts  of  the  will,  and  directed  an  inquiry,  whether,  but  for  his  wilful 
default,  he  might  have  received  the  1,100/.  legacy;  and  that  decree 


(n)  Nieloson  t.  Wordiwnrth,  2  Swtnst. 
S70, 1. 

(o)  2  Swanit.  369. 


(jf)  See  Lord  Cottenlum'B  obBenratioiis  in 
Ureh  ▼.  Walker,  3  M.  &  Gr.  710. 
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iras  aflSnned  on  the  appeal  by  the  Lord  Chancellor  (9).     His  Lordship      Part  I. 
said,  **  The  question  is,  whether  execution  of  this  deed  was  not  of    cnAmiT'l 

itself  an  acceptance  of  the  trusts  of  the  will.    I  think  it  would  be  sane-  

tioning  a  gross  deceit  on  the  part  of  the  appellant,  if  it  were  to  be 
construed  otherwise,  because  it  was  for  the  purpose  of  giving  effect  to 
the  devise  of  the  property.  If  the  trustees  never  did  accept  the  pro^ 
perty^  then  they  had  no  means  of  doing  that^  which  they  professed  to 
dOf  and  which  by  this  deed  they  held  out  that  they  were  doing**  (r)  *. 

It  IB  not  easy  upon  any  principle  to  reconcile  these  conflicting  observationaon 
authorities.  According  to  Lord  Eldon*s  observations  in  Nicloson  the  cases. 
V.  Wordsworth^  a  conveyance  executed  by  a  person,  who  is  appointed 
trustee,  only  with  the  meaning  and  intent  of  disclaiming,  will  not  in 
equity  differ  in  its  effects  from  an  ordinary  disclaimer :  and  his  Lord- 
ship endeavoured  to  reconcile  his  opinion  with  Lord  Rosslyn's  decision 
in  Crewe  v.  Dicken^  on  the  ground,  that  in  that  case  the  individuals 
were  particularly  described,  and  that  the  directions  for  the  form  of  the 
receipt  were  such,  as  made  it  impossible  that  a  proper  receipt  could  be 
given,  unless  the  trustee,  who  had  disclaimed,  joined  («). 

It  is  to  be  remarked  however  that,  according  to  the  report  of  Crewe 
V.  Dichen  in  Vesey,  Lord  Rosslyn  does  not  seem  to  have  founded  his 
decision  on  those  particular  circumstances,  but  rather  to  have  rested 
it  on  the  general  principle,  that  the  execution  of  the  conveyance  of 
itself  amounted  to  an  acceptance  of  the  trust  (f) ;  a  principle  which 
appears  to  have  been  expressly  recognized,  and  adopted  by  Lord 
Cottenham  in  Urch  v.  Walher  («) .  ^ 

Moreover  the  dicta  of  Lord  Eldon  in  Nicloson  v.  Wordsworth, 
although  entitled  to  the  greatest  possible  weight  as  proceeding  from 
such  a  quarter,  were  certainly  extra-judicial ;  and  their  authority  has 
been  much  shaken,  if  not  altogether  overruled,  by  what  fell  from  Lord 
Cottenham  in  the  case  of  Urch  v.  Walher  (x). 

On  the  whole  therefore  a  trustee,  whose  object  is  to  disclaim,  cannot  Condosion  to 
be  advised  to  execute  any  deed,  purporting  to  be  a  conveyance  or  Jjf  derivedfrom 
release  of  the  trust  property,  lest  by  so  doing,  he  should  be  held  to 
have  fixed  himself  with  the  acceptance  of  the  trust,  which  he  attempts 
to  repudiate.  Although  where  such  a  deed  may  have  been  executed 
solely  with  the  purpose  of  disclaiming^  it  might  possibly  be  still  open 
to  contend  (although  at  considerable  disadvantage)  that  such  an  act 
would  not  amount  to  an  acceptance  of  the  trust. 

(9)  Vrek  ▼.  Walker,  3  M.  &  Cr.  702.  (/)  4  Yes.  100. 

(r)  a  M.  &  Cr.  708.  (tt)  3  M.  &  Cr.  708. 

(t)  See  2  Swanst.  370 ;  Sed  vide  contra,  {x)  See  3  M.  &  Cr.  710. 
Adtim  T.  Tbun/on,  5  Mad.  435. 

*  A  similar  distinction  as  to  the  effect  of  a  disclaimer  or  a  surrender  of  a 
copyhold  was  recognized  by  the  Court  of  Common  Pleas,  in  the  recent  case 
of  Doe  d.  Wyatt  y.Hogg,  5  Bing.  N.  C.  564. 
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Part  I. 

Div.  IV. 
Chaptkr  I. 

What  acts  bya 
trustee  will  be 
an  acceptance 
of  the  trust. 


Having  once 
accepted,  can- 
not afterwards 
disclaim. 


Parol  eyidence 
a^biisiible,  to 
pcoTe  accept- 

anoe  Vf  ft 
trustee. 


It  is  scarcely  necessary  to  advert  with  any  particularity  to  the 
various  other  acts  on  the  part  of  a  person  appointed  trustee,  which 
have  been  held  to  amount  to  an  assumption  of  the  office.  If  such  a 
person  with  notice  of  his  appointment  continue  to  receive  the  income 
arising  from  the  trust  estate  (y)  ;  or  execute  a  power  of  attorney  (g) ; 
or  sign  a  joint  draft  or  order  (a),  to  enable  another  person,  who  was 
also  named  a  trustee,  to  receive  the  assets  (z)  ;  or  raise  and  invest  a 
legacy  (b) ;  or  give  notice  to  the  occupying  tenant  of  the  trust  estate 
to  pay  the  rent  to  him  (c)  ;  or  bring  an  action  respecting  the  trust 
property  (d)  ;  or  interfere  generally  in  the  management  of  the  trust 
property,  by  ordering  it  to  be  sold,  and  being  present  at  the  sale  in  the 
capacity  of  trustee,  or  giving  directions  implying  authority  or  owner- 
ship, or  by  frequently  making  inquiries  of  the  acting  trustee  as  to  the 
affairs  of  the  trust  (e)  ;  any  of  these  facts  if  established  in  evidence, 
will  doubtless  fix  the  party  with  the  acceptance  of  the  trust  and  all  its 
responsibilities :  unless  indeed,  as  has  been  afaready  stated,  those  acts 
be  done  not  in  the  character  of  a  principal,  but  solely  as  the  agent  and 
on  behalf  of  the  acting  trustee  (/). 

So  where  a  person  is  present,  when  the  instrument  is  read,  by 
which  he  is  made  a  trustee,  and  makes  no  objection  to  the  appoint- 
ment, that,  though  scarcely  conclusive,  will  form  a  material  item  of 
evidence,  to  prove  his  assent  to  the  trust  (^).  But  the  mere  fact  of  a 
person  named  trustee  taking  possession  of  the  deed  for  the  purpose  of 
keeping  it  in  safe  custody,  until  another  trustee  can  be  appointed,  h 
not  enough  to  fix  the  party  with  the  acceptance  of  the  trust  (A). 
It  is  perhaps  unnecessary  to  remark  that  where  a  party  has  once  fixed 
himself  by  any  means  with  the  acceptance  of  a  trust,  he  cannot  after- 
wards by  disclaimer  renounce  or  repudiate  the  duties  and  responsi- 
bilities of  the  office  (t). 

Parol  evidence  of  admissions  and  conversations  are  admissible  against 
a  party  for  the  purpose  of  proving  his  acceptance  of  a  trust  (A) ;  but 
where  persons  are  appointed  general  trustees  and  executors  by  a  wiD, 
parol  evidence  of  the  testator's  conversations  cannot  be  received  on 
their  behalf,  in  oitler  to  show,  that  it  was  his  intention,  that  they 
should  only  act  as  to  part  of  the  property  (I). 


(y)  Oonjfnfkam  v.  Omj^ktm,  1  Yes. 
522. 

{z)  Harrison  v.  Oraham,  1  P.  Wms. 
241,  n.,  6th  edit.;  8.  C.  1  Wms.  Exors. 
151 ;  Hanbury  v.  KirkUmd,  3  Sim.  265. 

(a)  Sadler  y.  Hobh$,  2  Bro.  C.  C.  114  ; 
Broadkurtt  v.  Balffup,  I  N.  C.  C.  16. 

(b)  DoyU  ▼.  Blake,  2  Sch.  &  Lef.  231. 
(e)  Lord  Moi^fort  ▼.  Lord  Oadoomt,  17 

Yes.  487. 

(d)  Lord  Momifori  y.  Lord  Cadogom,  17 
Ves.  489. 

(e)  Jamet  y.  Frtarton,  1  N.  C.  C.  875,  7. 


(/)  Do90  y.  Boerward,  1  B.  &  M.  231 ; 
Orr  y.  Newton,  2  Cox,  274 ;  Staeejf  y.  ^pk, 
1  M.  &  K.  195 ;  JLMfwy  y.  FkMm,  9  Sim. 
115 1  Balehen  y.  Scott,  2  Ves.  Jon.  678. 

(p)  Jmnee  y.  FrHomm,  1  N.  C«  C.  375. 

(h)  Bvane  y.  John,  4  Baaiy.  35. 

ii)  Oonptfkam  y.  Comj^n^^tm^  1  Vei,522; 
JUad  y.  JVmelem,  AnU.  417 ;  J^^fie  •▼. 
Blake,  2  Soh.  &  Lef.  231  $  Siac^  y.  Slpk, 
1  M.  &  K.  195. 

{b)  Ureh  y.  Walker,  3  M.  &  Gr.  703; 
Jamee  y.  ^earsow,  1  H.  C.  C.  375. 

(0  Doyle  y.  Blake,  2  Sch.  ft  Lef.  S40. 
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Where  the  defendant  by  his  answer  denies  the  truth  of  the  facts      Part  I. 
alleged  by  the  bill  as  evidence  of  his  having  accepted  the  trust,  the     chIptbr'i. 


court  will  not  at  the  hearing  decide  that  point,  although  the  facts  as  ~     ~ 
alleged  by  the  bill  are  borne  out  by  the  evidence  of  two  witnesses ;  acceptance  is 
but  it  wiU  direct  an  inquiry  before  the  Master  as  to  the  fact  of  the  ^^^Jwiit 
defendant  having  accepted  the  trust  (m).  wfli  direct 

The  rule  is  otherwise,  where  the  fact,  from  which  the  acceptance  of  "'^''^• 
the  trust  is  drawn  as  a  legal  consequence,  is  admitted,  but  the  legal 
conclusion  denied,  as  in  the  case  of  the  execution  of  a  release  for  the 
purpose  of  disclaiming.     In  that  case  no  reference  is  requisite,  but 
the  court  will  itself  decide  on  the  point  at  once  (n). 

The  court  will  presume  the  acceptance  of  a  trust  by  the  trustee  Acceptance  of  a 
named  in  the  instrument  after  the  lafae  of  many  years  without  any  ^^  preramed 
express  disdaimer  or  refusal  by  him ;  although  he  may  never  have  time. 
exeeuted  the  trust  deed,  or  otherwise  by  any  positive  act  accepted  or 
interfered  in  the  trust.    And  this  presumption  has  been  made  after  an 
interval  of  thirty^four  or  even  twenty*three  years  (o). 

(m)  Jmiu9  T.  JTWoTMi^  1  N.  C.  C.  377 ;  (o)  Re  Umaciit  1  Jones  &  Lat.  1 ;  re 

see  Urck  ▼.  Walker,  3  M.  &  Cr.  707.  Needham,  ibid,  32. 

(»)  Urek  ▼.  WaUer,  3  M .  &  Cr.  702. 
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CHAPTER  11. 


OF   THE   REFUSAL   OR   DISCLAIMER  OF   THE   OFFICE   OF   TRUSTEE. 

I.  When  a  Tnutee  may  dUclaim. 
II.  Haw  he  may  disclaim, 
III.  The  Effect  of  a  disclaimer. 


Part  I. 

Div.  IV. 
Chaptbr  II. 

A  tnutee  may 
refute  the 
oiBoe. 


But  not,  if  he 
hat  once  ac- 
cepted it. 


An  instrument 
of  disclaimer  is 
only  evidence 
of  the  refusal ; 

and  may  he 
executed  at  any 
time. 


As  after  the 
death  of  the 
acting  trustee. 


Whether  the 
heir  or  repre- 
sentatiye  of  a 
trustee,  who 
has  never  ac- 
cepted, may 
disclaim  after 
his  death. 
QiMsrt/ 


iBt. — When  a  Trustee  may  disclaim. 

There  has  been  already  occasion  to  remark,  that  the  Uw  does  not 
force  any  one  to  accept  a  gift  of  an  estate,  whether  made  in  trust  or 
otherwise ;  and  that  it  is  therefore  competent  for  a  person  appointed 
trustee  to  refuse  both  the  estate,  and  the  office  attached  to  it,  provided 
he  has  done  nothing  to  deprive  himself  of  that  right  (a). 

It  has  been  seen  moreover,  that  if  a  party  have  once  by  any  means 
accepted  the  trust,  the  effect  of  snch  an  acceptance  is  conclusive ;  and 
he  cannot  afterwards  by  renunciation  or  disclaimer  throw  off,  or 
repudiate,  the  duties,  and  responsibilities  of  the  office  (6). 

A  disclaimer  in  writing  has  in  itself  no  operation ;  it  is  merely 
useful,  as  being  the  most  perfect  and  convenient  evidence  of  the  refusal 
of  the  donee.  Therefore  it  is  immaterial  at  what  time  the  formal 
instrument  of  disclaimer  is  executed, — ^the  actual  disclaimer  or  refusal 
of  the  estate  will  be  held  to  have  been  made  at  the  time  of  the  gifii 
if  the  disclaiming  party  have  never  done  any  act,  inconsistent  with  a 
refusal  of  the  estate  (c).  However  it  is  unquestionably  advisable,  that 
the  disclaimer  should  be  made  at  the  earliest  period  after  the  creation 
of  the  trust. 

One  of  two  persons  named  executors  and  trustees,  who  had  never 
acted,  may  renounce  and  disclaim  after  the  death  of  the  acting  trustee; 
and  it  is  immaterial,  that  the  party  so  disclaiming  is  the  last  surviving 
trustee  (</). 

It  does  not  appear  to  have  been  ever  directly  decided,  whether  the  heir 
or  personal  representative  of  a  trustee,  who  during  his  life  had  never 
acted  or  assented  to  the  trust  can  disclaim  the  trust  after  his  death. 
The  question  was  raised  in  the  case  of  Goodsan  v.  Ellison  (e).  There 
by  indenture,  made  in  the  year  1767,  a  fine  was  covenanted  to  be 
levied  of  certain  lands  to  the  use  of  Richard  Ellison  and  his  heirs  on 


(a)  Ante,  p.  193,  Sheph.  Touchst.  285, 
318;  Smith  v.  Wheeler,  1  Ventr.  128; 
7%omion  v.  Leach,  2  Ventr.  198  ;  Hmwkine 
V.  Kemp,  3  East,  410;  Demn  v.  Judge,  11 
Bast,  288;  Tnanaen  v.  lUieU,  3  B.  & 
Aid.  31. 

(d)  Ante,  p.  198 ;  Omigngham  v.  Ctmyng^ 


ham,  1  Yes.  522 ;  Read  v.  Druelove,  Ambl. 
417 ;  Dojfle  v.  Blaie,  2  Sch.  &  Lef.  231; 
Staeey  v.  Blph,  1  M.  &  K.  195. 

(e)  5  Mart.  Conv.  607,  8  ;  see  Staeey  v. 
Slph,  1  M.  &  K.  199. 

(d)  Staeey  v.  Blph,  1  M.  &  K.  195,  9. 

[f )  Goodeam  v.  Bllimm,  3  Ruaa.  585,  7. 
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certain  trusts.    The  fine  was  levied ;  and  Richard  Ellison  died  intes-      Part  I. 
tate  in  1774,  leaving  his  brother  his  heir  at  law :  the  brother  after-    c^ptbr^h. 

wards  died  intestate,  leaving  his  two  daughters  the  defendants  his  

co-heiresses  at  law.  In  the  year  1822,  the  bill  was  filed  against  them 
as  the  co-heiresses  of  Richard  Ellison  by  a  person,  who  had  purchased  a 
portion  (consisting  of  two-thirds)  of  the  trust  estate  from  the  parties, 
in  whom  the  beneficial  interest  had  become  vested,  and  it  prayed, 
that  the  defendants  might  be  decreed  to  execute  a  conveyance  to  him 
of  those  two-thirds.  The  defendants  by  their  answer  stated,  that  their 
ancestor  Richard  Elllison  never  accepted  the  trust,  and  referred  to 
several  transactions  of  importance  with  respect  to  the  property  since 
the  execution  of  the  deed  of  1767,  in  which  the  concurrence  of  any 
person  as  trustee  had  not  been  required ;  but  they  concluded  with  an 
intimation  (wholly  unsupported  by  evidence,)  that  they  themselves  had 
a  beneficial  interest  in  the  estate.  The  title  of  the  parties,  of  whom 
the  plaintiff  had  purchased,  to  the  beneficial  interest  was  clearly 
established :  there  does  not  appear  to  have  been  any  evidence  as  to 
the  acceptance  or  refusal  of  the  trust  by  Richard  Ellison  or  his  repre- 
sentatives. The  point,  that  the  trust  had  never  been  accepted  by  the 
ancestor  of  the  defendants  though  raised  by  the  answer,  does  not 
appear  to  have  been  pressed  in  argument  by  the  defendant's  counsel ; 
and  Lord  Oifford,  M.  R.,  in  his  judgment  did  not  even  allude  to  that 
part  of  the  defence,  but  treated  the  case  as  one  of  a  capricious  refusal 
on  the  part  of  trustees  to  convey,  and  decreed  against  them  with 
costs  (e).  This  decree  was  reversed  on  appeal  by  Lord  Eldon,  on  the 
ground,  that  a  trustee  could  not  be  required  to  convey  the  trust  estate 
in  different  parcels.  His  Lordship  alluded  in  his  judgment  to  the 
question,  raised  by  the  answer,  as  to  the  non-acceptance  of  the  trust, 
but  gave  no  opinion  on  the  point.  The  case  therefore  cannot  be  con- 
sidered an  authority  upon  the  present  question. 

However  in  the  absence  of  any  express  decision  on  the  subject,  it 
is  submitted,  that  upon  principle  a  disclaimer  by  the  heir  or  personal  gentle.  He 
representative  of  a  donee  in  trust  may  well  be  supported,  where  may. 
the  original  donee  has  done  no  act  in  his  lifetime  to  testify  his  accept- 
ance of  the  trust.  Wherever  such  a  question  could  arise,  it  would 
almost  invariably  be  found,  that  the  trust  estate  is  expressly  limited  to 
the  heir  or  representative  of  the  original  nominee  (as  indeed  was  the 
case  in  Goodson  v.  Ellison) ;  and  where  the  persons  to  take  the  estate 
by  representation  to  the  original  trustee  are  so  designated,  there 
does  not  seem  to  be  any  valid  reason,  why  they  should  not  also  take 
the  power  to  repudiate  the  gift,  equally  with  their  original  trustee, 
provided  that  that  power  has  not  been  defeated  by  any  previous  act  of 
the  latter.     And  even  where  there  are  no  such  words  of  limitation  of 

(e)  Goodson  v,  Bliiton,  3  Ruu.  583,  7. 
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Part  I. 

Div.  IV. 

Chapter  II. 


Seaa,  where 
the  original 
trustee  has 
accepted  the 
trust  in  his 
life-time. 


Unless  the 
heir  or  repre- 
sentative  take 
the  trust  estate 
\jj  purehat9. 


A^'hether/«m« 
coverte  trustee 
may  disclaim 
by  deed. 
Quart/ 


the  trust  estate ;  the  estate  of  the  heir  or  pereonal  representatire  k 
merely  acontmuation  of  the  previous  estate;  and  as  part  of  dist 
estate  consisted  of  Ae  power  or  right  to  call  the  ofBee  of  trustee  into 
existence  by  airjr  act  of  acceptance,  or  to  repudiate  it  by  a  proper  sot 
of  dissent^  the  continuation  of  the  estate  in  the  heir  or  representathe 
would  not  be  perfect,  if  it  came  to  them  shorn  of  that  power  or  right. 

The  argument  derived  from  the  absurdity  and  injustice  of  forcing  a 
person  to  accept  an  estate  against  his  will  i^plies.with  equal  force  to 
an  heir  or  personal  representative,  as  to  the  original  donee. 

It  is  well  known  to  have  been  long  established,  that  an  executor 
may  accept  the  executorship  of  his  own  testator,  but  at  the  same  time 
decline  that  of  another  person,  to  whom  his  testator  was  executor  (/); 
and  though  not  altogether  an  analogous  case,  that  mle  would  seem 
to  be  strongly  in  favour  of  the  power  of  an  heir  or  representatife  to 
disclaim  a  trust,  which  had  never  been  accepted  by  the  principal 

Where  the  legal  fee  has  once  become  vested  in  the  original  trustee 
by  his  act  or  assent  during  his  life,  the  law  casts  the  estate  upon  the 
heir  immediately  upon  the  death  of  the  ancestor  (g).  It  is  therefore 
no  longer  competent  for  the  heir  to  repudiate  by  a  simple  disclaimer 
the  estate,  which  is  abready  vested  in  him ;  although  he  would  mi- 
questionaUy  have  the  right  to  come  to  the  Court  of  Chancery,  in 
order  to  be  relieved' from  the  trust  thus  cast  upon  him. 

Where  the  subject-matter  of  the  trust  is  peisonal  estate  the 
probate  of  the  will  of  the  trustee  inunediately  vests  in  the  executor 
all  his  testator's  trust  estates :  and  there  does  not  appear  to  be  any 
power  for  an  executor  on  taking  probate  to  disclaim  the  aeceptanee  of 
any  estate  vested  in  his  testator  as  trustee ;  although  the  analogous 
case  of  his  power  to  refuse  an  executorship  vested  in  his  testator, 
might  possibly  seem  to  sanction  the  existence  of  audi  a  power. 
Where  the  trustee  dies  intestate,  administration  if  granted  generally 
of  all  the  testator's  etkci»  will  have  the  same  efifect  as  the  probate  of 
his  wilL  But  in  these  cases  the  execntor  or  administrator  will  doubt- 
less be  entitled  to  come  to  the  court  to  be  relieved  from  the  trust, 
and  to  have  other' trustees  appointedin  his  place. 

If  the  heir  or  personal  rq>re8e&tattve  of  the  original  tniatee  be  so 
named  in  the  trust  instrument,  as  to  take  hy  purckage  at  his  death, 
they  may  doubtless  disdaim  in  the  same  manner  as  the  trustee 
originally  appointed  might  have  done;  and  whether  the  original 
trustee  has  aco^ted  the  trust  or  not. 

Some  doubt  appears  to  have  arisen  in  practice,  as  to  whether  the 
77th  sect,  of  the  Fines  and  Recoveries  Act  (3  &  4  WilL  IV.  c  74), 
authorizes  a  feme  coverte  trustee  to  dischum  by  a  deed  aeknowledged 


(/)  Hayton  V.  VroVe,  do.  Jac  614 ;      Wms.  Exors,  153. 
Wangford  t.  Wansfard,  Precm.  521 ;    1  (y)  Co.  litt.  9,  a ;  3  Cniis.  Dig.  318. 
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aeoording  to  tlie  act :  although  it  seems  to  be  the  better  opinion  that      Part  I. 
she  -may  so  disclaim ;  for  before  the  adt  a/eme  caverte  trustee  might    culma,  II. 
•have  disclaimed  by  fine.      In  the  Irish  Fines  and  Recoveries  Act 
(4  &  5  Will.  lY.  c.  92),  this  doubt  has  been  removed  by  tiie  express 
introduction  of  the  word  ^*  disclaim  '*  into  the  68th  sect,  which  corre- 
sponds with  the  77th  sect,  of  the  Englidi  Act  (A). 


2nd. — How  a  Trustee  may  disclaim. 

As  a  gift  is  not  perfect  at  law  until  ratified  by  the  assent  of  the 
donee,  and  a  disclaimer  operates  merely  as  evidence,  that  such  assent 
was  never  given,  and  that  the  estate  consequently  never  vested  in  the 
donee  (t)  ;  it  would  seem  to  follow,  that  a  simple  expression  of  dissent 
by  the  donee,  though  it  were  only  by  a  parol  declaration,  would  be 
sufficient  to  avoid  the  gift. 

Accordingly  it  has  been  long  established,  that  a  parol  disclaimer  of  A  disclaimer  by 
a  gift,  either  by  deed  or  will,  of  copyholds  or  leaseholds  or  chattels  ^*""  *    ^*"*' 
personal  would  be  sufficient  (A)  ;  and  authorities  are  also  to  be  found 
in  favour  of  the  validity  of  a  parol  disclaimer  of  a  similar  gift  ot free- 
holds {ly 

But  the  expressions  of  refusal  must  be  unequivocal;   and  must  Bat  must  be 
extend  to  a  renunciation  of  all  interest  in  the  property :  and  if  they  l^^^soiute. 
are  coupled  with  a  claim  to  the  estate,  although  made  in  a  totally 
distinct  character,  they  will  not  amount  to  a  disdaimer  (m). 

Again  the  conduct  of  a  jMirty  may  amount  to  a  disclaimer,  although  The  conduct  of 
there  may  not  be  any  formal  declaration  of  dissent  either  in  writing,  amount toa^ 
or  by  parol.    As  for  instance,  where  one  of  several  devisees  in  trust  disclaimer. 
purchased  part  of  the  trust  estate,  and  took  a  conveyance  from  the 
dewee  for  life,  and  the  heir  of  the  testator,  in  whom  the  estate  could 
have  vested  only  by  the  disclaimer  of  the  trustees  (n). 

However,  as  was  observed  by  Sir  John  Leach,  M.  R.,  in  the  case  of  But  a  deed  is 
Stacejf  V.  JSlph  (o),  "  it  is  most  prudent  that  a  deed  of  disclaimer  m^^of  m™^*^ 
should  be  executed  by  a  person  named  trustee,  who  refuses  to  accept  claiming. 
the  trust ;    because  such  deed  is  clear  evidence  of  the  disclaimer, 
and  admits  of  no  ambiguity  ^^  (o). 

In  the  case  of  Toumson  v.  Ticiell  (/?),  it  was  contended  that  where  Disciumer  of 
the  freehold  was  in  question  a  dissent  or  disclaimer  could  be  made  ^^^^^"^^ 

(A)  See  4  CmiB.  Dig.,  by  White,  19,  n. ;  Per  Holroyd,  J.,  Doe  d.  8mUh  ▼.  SmUA,  6  ^^^^  ^^ 

7  id.  App.  12, 13.  B.  &  Cr.  112  ;  Shep.  Touch.  452 ;  Bhiiham  "^^ 

(0  Townaon  ▼.  TiekeU,  3  B.  &  Al.  31 ;  t.  danmorrit,  2  MoU.  253. 
Siaeey  v.  Efyht  1  M.  &  K.  198.  (m)  Doe  ▼.  Smith,  6  B.  &  C.  112. 

{k)  Bonifamt  y.  Oreei^ld,  Cro.  Eliz.  80 ;  (n)  Stacey  v.  BIph,  1  M.  &  K.  196, 8. 

SmUk  ▼.  Wheeler,  1  Ventr.  128 ;  Thornton  (o)  Stacey  v.  Btph,  1  M.  &  K.  199. 

T.  Leech,  2  Ventr.  198 ;   Be*  v.  Wilton,  5  \p)  Townton  y,  Tiekell,  3  B.  &  Aid.  31 ; 

Man.  &  K.  140  ;  Shep.  Touch.  285  &  452  ;  Begbie  ▼.  Crook,  2  Bing.  N.  C.  70;    and 

aad  tee  Small  t.  Marwood,  4  Man.  &  R.  see  Nicloton  y.  Wordtworth,  2  Sw.  369; 

190,  and  cases  dted  in  note.  Adamt  y.  Tmmion,  5  Mad.  435 ;  Bingham 

(0  Thomaon  ▼.  Tiekell,  3  B.  &  Al.  39  ;  y.  CUmmorrit,  2  Moll.  253. 
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Part  I. 

Div.  IV. 
Chaptba  II. 


May  be  by 

writing  not 
under  seaL 


Or  by  an  answer 
in  a  suit. 

What  mode 
of  disclaiming 
is  most  ad- 
visable. 


By  deed  poll. 


Great  care  re- 
quisite in 
firaming  the 
deed. 


How  it  should 
be  framed  and 
worded. 


only  in  court  by  matter  of  record ;  however  the  Court  of  King's 
Bench  decided  in  that  case,  that  a  renunciation  by  deed  under  die 
hand  and  seal  of  the  donee  was  a  sufficient  disclaimer ;  and  the  kw  is 
now  clearly  so  established  (/»). 

In  the  same  case  Holroyd,  J.,  said,  that  the  disclaimer  need  not 
be  even  by  deed  {q)  ;  and  that  opinion,  though  certainly  extrajudicial 
in  the  particular  case,  seems  to  be  weU  founded  on  principle,  and  is 
also  supported  by  other  authorities,  implying  that  a  refusal  of  a  gift, 
testified  by  any  written  instrument,  or  an  answer  in  Chancery,  will  be 
sufficient,  although  probably  not  so  convenient  for  title  (r). 

However  it  is  obviously  of  the  last  importance  for  a  trusteCi  who  is 
desirous  of  disclaiming,  as  well  as  for  the  other  parties  interested,  to 
avoid  the  possibility  of  any  future  question  as  to  the  sufficiency  or 
efiPect  of  the  disclaimer.  With  this  view  a  trustee  can  never  be 
advised  to  trust  to  the  sufficiency  of  a  verbal  refusal,  or  even  to  one 
contained  in  a  simple  writing ;  but  the  disclaimer  should  be  made  by 
deed  under  his  hand  and  seal,  and  as  soon  as  possible  after  the  appoint- 
ment is  made  known  to  him ;  and  the  most  advisable  form  of  such  an 
instrument  is  a  deed  poll,  and  not  an  indenture  between  the  dischim- 
ing  party  and  his  co-trustees  or  cestuis  que  trusts^  to  preclude  any 
question  as  to  the  instrument's  operating  as  a  conveyance  (s). 

The  greatest  care  moreover  should  be  taken  in  the  framing  and 
wording  of  the  deed  of  disclaimer,  lest  its  execution  should  produce  a 
directly  contrary  effect  to  that  intended  by  the  party,  and  (as  in  the 
cases  of  Urch  v.  Walker^  and  Crewe  v.  Dichen^)  should  fix  him  with 
the  acceptance  of  the  trust,  which  it  was  his  object  to  renounce. 

For  this  purpose  the  deed  should  merely  recite  the  deed  or  will,  by 
which  the  disclaiming  party  was  appointed  trustee ;  and  after  stating, 
that  the  disclaiming  party  had  never  executed  the  instrument  (if  a 
deed),  and  had  never  assented  to  or  accepted  or  acted  in  the  trust, 
and  never  intended  to  do  so  (t) ;  it  should  witness,  that  he  had  and 
thereby  did  absolutely  renounce  and  disclaim  the  estate  and  trust 
expressed  to  be  given  or  reposed  in  him  by  the  deed  or  will.  The 
introduction  or  addition  of  any  release  or  conveyance  of  the  trust 
estate  to  the  co-trustees  or  any  other  party,  or  the  addition  of  any 
expressions,  which  could  be  construed  to  have  that  operation,  should 
be  carefully  avoided.  For  this  reason  also  the  disclaimer  should  be 
made  simply  and  absolutely,  and  should  not  be  expressed  to  be  made 
unto  the  co-trustees  or  cestuis  que  trusts^  as  is  sometimes  done. 


(p)  TownMon  t.  Tieiell,  3  B.  &  Aid.  31 ; 
Begbie  t.  Crook,  2  Bing.  N.  C.  70  ;  and  see 
Niclotom  ▼.  Wordtwortk,  2  Sw.  369 ;  Adanu 
V.  Taunton,  5  Mad.  435  ;  Bingham  ▼.  C/oii- 
morrtff,  2  MoU.  253. 

{q)  linnnMon  v.  Tiekell,  nbi  mpra, 

(r)  5  Mart.  Coot.  608  ;  8iae§g  v.  Blph, 


1  M.  &  K.  198 ;  MiUM  y.  Neavaa,  1  Cox, 
159  ;  Sherraii  v.  Bentleg,  1  R.  &  M.  655 ; 
Norway  ▼.  Norwag,  2  M.  &  K.  278  ;  Brag 
V.  Weii,  9  Sim.  429. 

3  Jarm.  Byth.  Conv.  704,  3rd  edit. 


8 


0  See  Ureh  v.  Walker,  3  M.  &  Cr.  709. 
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In  the  case  of  Nicloson  v.  Wordsworth  Lord  Eldon  intimated  an      Part  I. 
opinion,  that  where  there  was  a  conveyance  to  uses,  a  disclaimer  could    chaotii  ii. 
only  he  made  by  release  with  intent  to  disclaim  («).    This  however  is  ,    ,  g. .    , — 
a  distinction,  which  does  not  appear  to  have  been  attended  to  in  prao-  distinction 
tice ;  and  it  is  certainly  difficult  to  discover  any  solid  foundation,  on  ^^^^l^' 
which  it  rests.  naes. 

Where  a  trustee  has  never  accepted  or  acted  in  the  trust,  he  will  When  a  dis- 
not  be  precluded  by  mere  lapse  of  time  from  executing  a  valid  dis-  ^JJ^^  "^*^ 
claimer  (x).  But  where  no  disclaimer  is  executed^  the  acceptance  of 
the  trust  will  be  presumed,  after  the  lapse  of  time,  as  after  thirty-four 
years  (y),  or  even  twenty-three  years  (z).  This  presumption,  like  other 
presumptions  may  of  course  be  rebutted  by  the  execution  of  a  deed  of 
disclaimer,  or  other  sufficient  evidence  of  the  refusal  of  the  trust. 


3rd. — The  Effect  of  a  disclaimer  by  a  Trustee, 

Where  the  person,  who  is  appointed  trustee,  makes  a  proper  refusal  The  effect  of  a 
or  disclaimer,  the  effect  is  that  all  parties  are  placed  precisely  in  the  ^*^J^^  "jf 
same  situation  relatively  to  the  trust  property,  as  if  the  disclaiming  the  disclaiming 
party  had  not  been  named  in  the  trust  instrumenti  whether  it  be  a  bS^nameT* 
deed  or  will  (a).  trustee. 

Therefore  where  a  sole  trustee,  or  all  the  trustees  disclaim  a  devise,  Estate  vests  in 
in  trust,  the  legal  estate  will  vest  in  the  heir  of  the  devisor  (i) :  and  if  Jr^tew.""*"^ 
the  person  disclaiming  be  one  of  two  or  more  trustees,  the  entire 
estate  is  vested  in  the  other  trustee  or  trustees  (c). 

Whenever  the  disclaimer  may  be  made,  if  it  be  valid  at  all,  it  will  have 
relation  back  to  the  time  of  the  gift ;  therefore  although  no  disclaimer 
is  executed  until  after  the  death  of  one  or  more  of  the  co-trustees, 
yet  the  estate  will  vest  in  the  representative  of  the  deceased  trustee  or 
of  the  survivor  of  the  deceased  trustees,  exactly  as  though  the  person 
disclaiming  had  never  been  named  as  a  trustee  (J).  But  we  have  seen, 
that  in  the  absence  of  any  disclaimer,  the  acceptance  of  the  trust  will 
be  presumed  after  lapse  of  a  considerable  time. 

Where  one  of  two  or  more  trustees  disclaims,   the  remaining  As  well  as  the 
trustees  or  trustee  will  take  not  only  the  entire  legal  estate,  but  also  ^^r^the*' 
all  the  powers  and  authorities  vested  in  the  trustees  as  such,  and  execution  of 
which  are  requisite  for  the  administration  of  the  trust.     Therefore 
they  will  be  able  of  themselves  to  grant  leases  of  the  trust  estate  (e)  : 


(m)  Nieloion  t.  Wbrdiworth,  2  Swanst. 
372. 

(x)  StMtjf  T.  Biph,  1  M.  &  K.  195 ;  see 
5  Mart.  Conv.  608. 

(y)  Rb  Needham,  1  Jones  &  Lat.  34. 

(z)  Re  UniMke,  I  Jones  &  Lat.  1. 

(c)  Smitk  ▼.  WhwUr,  1  Ventr.  128; 
Tbwnton  ▼.  Tiekell,  3  B.  &  Aid.  31 ;  Haw- 
Jtint  ▼.  Kemp,  3  East,  410 ;  Begbie  t.  Crook, 
2  Bingh.  N.  C.  70. 


(5)  Siacey  v.  Blph,  1  M.  &  K.  195,  9. 

(c)  Bonifant  v.  Greenfield,  Cm.  Eliz.  80 ; 
Smith  T.  Wheeler,  1  Ventr.  128 ;  Thornton 
y.  Leach,  2  Ventr.  198  ;  Hawkine  v.  Kemp, 
3  East,  410;  Denn  y.  Judge,  11  East,  288; 
Thomson  v.  Tiekell,  3  B.  &  Aid.  31 ;  Beg- 
tie  T.  Crook,  2  Bingh.  N.  C.  70. 

(d)  Staeey  v.  Blph,  1  M.  &  K.  195;  5 
Mart.  Conv.  608. 

(e)  Small  v.  Marwood,  9  B.  &  Cr.  307. 
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Past  E     to  sell  and  oonvey  to  the  piirdiaaer  (/) ;  and  to  give  valid  receipts  for 

C^LprnT'lL    ^^  purchase  money  (g).     And  the  concurrence  of  the  diachnming 

— ^  party  in. any  of  these  acts  is  not  necessary  and  cannot  therefore  be 

the  diadtiming  enforced ;  and  it  is  immaterial,  that  he  is  expressly  named  in  the 

cSmSt  to^tST   *"^  instrument  as  one  of  the  parties,  by  vtiiom  the  power  is  to  be 

ezectttion  of  A     exercised  (h) . 

cor^vim^«  '^  ^^^  ^^^^^^  ^^^  ^^  ^°  ^  former  chapter,  that  a  power  given  to  the 

trustee  or  the  '^  snrvicor^'"  may  be  well  exercised,  by  the  ^^  acting"^ 
trustee  on  the  refusal  of  the  others  (t). 
Seetu,  if  the  It  is  scarcely  necessary  to  add,  that  if  the  trustee  has  once  accepted 

^|!^^^^        the  trust  in  any  manner,  a  purchaser  cannot  safely  dispense  with  his 
once  acted  and   concurrence  in  the  sale,  and  in  the  receipt  for  Uie  purchase-money, 
en  re  ease       although  he  may  have  attempted  to  diistdaim  and  has  rdeased  his  estate 
to  his  co-trustees  (A). 
Effect  of  dis-  It  is  no  objection  to  a  disclaimer  in  the  case  of  copyholds,  that  it 

*^T\df         ^^*®  made  to  defeat  the  lord's  right  to  fines  (/). 
lord's  fines.  Powers  however,  that  imply  a  personal  confidence  in  the  donees,  can 

Powers  thai  only  be  exercised  by  the  persons,  to  whom  they  are  expressly  given  (m). 
^m^^TiA  Such  powers  therefore,  if  given  only  to  the  particular  persons  named, 
the  donee,  do  will  not  be  transferred  on  the  disclaimer  of  one  of  them  to  his 
otiieftnistees     co-trustees,  but  vrill  be  absolutely  gone. 

on  the  dis-  But  where  the  expressions  used  by  the  donor  import  an  intention, 

B  t  if  t  be  *^**  *^®  power  shall  be  exercised  by  the  acting  trustees  or  trustee ;  a 
intended  that  power  even  of  this  description  will  be  well  exercised  by  those  who  accept 
tecs^^d*™*"  the  trust  upon  the  disclaimer  of  the  others.  Thus  in  a  recent  case  a 
exercise  such  testator  stated  in  his  will,  that  he  had  purposely  omitted  the  name  of 
raay^'so.*^      his  son  John;  but  in  the  hope  that  his  conduct  might  change,  and 

that  he  would  behave  and  demean  himself  with  afibction  to  his  brothers 
and  sisters,  and  with  respect  towards  his  (the  testator's)  executors  and 
trustees  thereinbefore  named,  he  thereby  gave  unto  his  said  trustees 
and  the  survivors  of  them,  and  the  executors  and  administrators  of  the 
survivor  full  power  and  authority  to  permit  his  son  John  to  have  an 
equal  share  of  his  estate  with  his  brothers  and  sisters.  One  of  the 
three  executors  and  trustees  alone  proved  the  will  and  acted  as  trustees : 
of  the  two  others  J  one  renounced^  and  the  other  declined  proving.  The 
only  acting  trustee  made  a  statement  in  a  state  of  facts  laid  before  the 
Master,  to  the  effect,  that  the  testator's  son  John  had  conducted  him- 
self  well  and  properly,  and  to  his  (the  trustee's)  entire  satisfaction: 
and  it  was  held  by  Lord  Langdale,  M.  R.,  that  the  acting  trustee  had 

(/)  Cdoke  Y.  Crmiiford,  11  Law  Jonm.  v.  TamUon,  5  Mad.  435. 

N.  S..  Chanc.  406  j    Crewe  v.  Dieken,  4  (i)  Sharp  v.  Sharp,  2  B.  &  A.  405. 

Ves.  97,  100 ;  Niehwm  v.  Wordnoorth,  2  (*)  Crewe  r.  JHeken,  4  Vea.  97  j  2  Sugd. 

Sw.  375 ;  Adama  ▼.  TmmtOHf  6  Mad.  435.  V.  &  P.  50,  1. 

(y)  Smith  ▼.    Wheeler,   1  Ventr.   128  ;  (/)  Resp  ▼.  Wilmm,  10  B.  &  Or.  80. 

Hawkins  v.  Ken^,  3  East,  410 ;  2  Sugd.  (m)  Vide  amru  ei  po$i,  ftrt  III.  Dit.  L 

V.&P.51.  Chi  II.  sect.  3: 

(A)  CIrewe  ▼.  Diekem,  4  Ves.  100 ;  Adame 
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exeented  the  power,  which  was  vested  in  him^  and  that  John's  repre«      Part  L 
s^itatiTeB  were  therefore  entitled  to  an  equal  share  in  the  testator's    c^prBR^'n 

estate  with  his  other  childi«n(fi).    This  decision  most  have  proceeded  — 

upon  the  principle  established  (as  we  have  already  seen)  in  the  case  of 
Sharp  V.  Sharp^  that  by  the  term  ^^  survivor"  the ''  acting^  trustee  was 
intended  (o). 

Where  a  power  is  given  to  persons  expressly  by  name  in  their  indi-  Power  given  to 
vidual character  and  not  as  trustees,  it  can  only  be  exercised  by  the  pj^^bynamc 
persons,  to  whom  it  is  given,  and  will  therefore  fail  on  the  disclaimer  fails  on  the 
of  any  one  of  them ;  unless  that  event  be  provided  for  by  the  terms  of     '  ^^^^' 
the  power  (p). 

Where  a  trustee  has  disclaimed  by  deed  no  case  has  ever  occurred  Disclaimer  by 
in  which  he  has  been  allowed  to  revoke  the  disclaimer,  and  assume  the  ^^"^^"*' 
office  of  trustee.  A  disclaimer  moreover,  to  be  valid,  must  be  abso- 
lute (g)  ;  it  is  conceived  therefore,  that  a  power  of  revocation  attached 
to  a  deed  of  disclaimer  would  invalidate  it ;  and  if  there  be  no  power  to 
revoke  the  deed,  the  party  who  executes  it,  would  be  estopped  from 
claiming  the  estate. 

In  one  case  however  where  a  trustee  had  disclaimed  by  his  answer  Secut,  where 
to  a  bill,  (which  answer  however  was  not  put  in  on  oath,)  the  court  ^wcrL*" 
appears  to  have  permitted  him  to  revoke  the  disclaimer,  and  accept  the  Chancery. 
trust  (r). 

It  is  for  the  benefit  of  the  cestuis  que  trusts^  that  the  disclaimer  of  Expense  of 
a  trustee  should  be  testified  by  a  deed  executed  by  him  for  that  pur-  chumer  borne 
pose.     Therefore  the  expense  of  such  a  deed  must  doubtless  be  borne  ^y  *™**  estate. 
by  the  trust  estate. 

A  trustee,  who  has  never  acted,  and  who  has  already  disclaimed^  Trustee,  who 
ought  not  to  be  joined  as  a  party  to  a  suit  respecting  the  trust  pro-  q"^^  t^tQ  be 

perty  («).  made  a  party 

But  a  person,  who  has  been  named  in  an  instrument,  as  a  trustee,   „       . '     , 

ScctiMj  II  he  has 
and  has  not  actually  disclaimed^  will  be  properly  made  a  defendant  to  not  disclaimed. 

such  a  suit  (t).     And  if  he  then  disclaim  by  his  answer,  and  the  bill 

is  dismissed  as  against  him,  he  will  be  entitled  to  his  costs  only  as  be-  trustee  has  his 

tween  party  and  party,  and  not  as  between  solicitor  and  client.     In  the  5®'**  ^^^  ■■ 

between  nartv 

case  of  Sherratt  v.  Beniley  (ti)  indeed  Sir  J.  Leach,  M.  R.,  gave  a  and  party. 
defendant  under  such  circumstance  his  costs  as  between  solicitor  and 
client.  But  in  a  subsequent  case,  where  Sherratt  v.  Bentley  was 
cited,  the  same  learned  judge  laid  it  down  as  the  general  rule,  that  a 
person  named  trustee,  who  declines  to  accept  the  office,  is  in  the 
situation  of  any  other  defendant,  against  whom  a  bill  is  dismissed,  and 


(«)  Eatum  T.  Smithy  2  Beav.  236 ;  vide  (r)  Mile*  t.  Neavet,  1  Cox,  159. 

stionary  Powers).  (»)  Richardton  v.  Hulbertf  3  Ana 

&  A.  405.  (/)  See  Norway  v.  Norway,  ubi  tupra: 


po$t  (Discretionary  Powers).  (*\  Richardton  v.  Hulbertf  3  Anstr.  68. 

(o)  2  B.  &  A.  405.  (0  See  Norway  v.  Nor 

\p)  1  Sngd.  Pow.  139,  &c.  Bray  v.  Wett,  9  Sim.  429. 


(;)  Ante,  p.  203.  («)  1  R.  &  M.  655. 
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Part  I.      therefore  could  only  have  the  ordinary  costs  as  between  party  and 

t^rm'll     P^^y  (^)*    ^^^  ^^^  ^^  decision  was  afterwards  acted  upon  by  Sir  L. 

Shad  well,  V.  C,  where  the  plaintiffs,  instead  of  dismissing  the  bill  at 

once  against  the  trustee  or  his  disclaimer,  continued  him  as  a  party 
up  to  the  hearing,  and  thereby  occasioned  him  additional  costs  (y). 
The  decision  in  Sherratt  v.  BentUt/y  must  therefore  be  considered  as 
overruled.  However,  if  there  be  any  vexation  in  the  conduct  of  the 
plaintiff  towards  the  defendant,  who  has  disclaimed,  as  where  he 
replies  to  the  answer,  and  serves  a  subpcma  to  rejoin,  that  might  make 
a  difference  in  the  mode  of  taxing  the  costs  in  favour  of  the  defen- 
dant (z). 

(jp)  Norway  v.  Norway,  2  M.  &  K.  278.  (i)  See  WiiUami  t.  LorngfeUoWf  3  Atk. 

(y)  Bray  ▼.  We$tf  9  Sim.  429 ;   see  3      582. 
Dan.  Ch.  Pr.  77. 
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PART  11. 


OF  THE  ESTATE  OP  TRUSTEES. 


OF  THB  NATURE,  EXTENT,  AND  LEGAL  PROPERTIES,  OF  THE  ESTATE  OF 
TRUSTEES;  AND  OF  ITS  DISPOSITION,  AND  LEGAL  DEVOLUTION. 


CHAPTER  I. 

OF   THB   NATURE   OB  QUALITY   OP   THE   ESTATE   OF   TRUflTTEEa ;    AND   THEREIN 

WHERE   THET   TAKE   THB   LEGAL   ESTATE. 

I.  JFikere  the  Trust  Property  eaneUU  of  Real  Estate. 
II.  Where  it  eonsiste  of  Personal  Estate, 


Sect.  1. — Where  the  Trust  Property  consists  of  Real  Estate.  Part  II. 

At  law  the  trustee  is  regarded  as  the  real  owner  of  the  estate,  srct.  i. 
vested  in  him,  whether  it  be  real  or  personal ;  and  the  nature  and 
quality  of  that  estate  will,  in  general,  depend  upon  the  limitations 
contained  in  the  instrument,  under  which  he  takes.  However,  not- 
withstanding the  apparent  simplicity  of  this  general  rule,  very  many 
cases  have  arisen  in  practice,  which  depend  solely  upon  whether  the 
legal  estate  is  or  is  not  vested  in  the  trustee.  The  question,  to  which 
we  are  now  addressing  ourselves,  is — ^not  whether  the  person  named 
in  the  instrument,  shall  hold  beneficially ^  or  as  a  trustee ;  (for  we  are 
now  supposing,  that  the  expressions  are  such  as  to  preclude  any  bene- 
ficial chum;)  but  the  point  to  be  considered  is — whether  any  legal 
interest  at  all  passes  to  him  under  the  limitations. 

It  has  been  already  stated,  that,  according  to  the  construction  put 
upon  the  Statute  of  Uses,  the  legal  estate  in  many  cases  will  not  be 
executed  by  the  statute  in  the  cestui  que  use  on  a  conveyance  or  devise 
to  uses,  but  will  vest  in  the  donee  to  uses,  as  a  trustee  for  the  cestui 
que  use,  or  cestui  que  trusty  as  it  would  have  done  before  the  statute  (a). 

We  have  seen  moreover,  that  three  direct  modes,  of  creating  a  Three  modes 
trust  of  real  estate  arise  from  this  construction — 1st,  Where  a  use  is  tj^srof'rea* 
limited  upon  a  use ;  2nd,  Where  a  copyhold  or  leasehold  estate  is  estate  since  the 
limited  to  uses ;   and  3rd,  Where  the  donee  to  uses  is  entrusted  with  ^***"*®  ®^  ^'*'* 

(a)  Ante,  Part  I.  Div.  I.  Chap.  II.  sect.  1. 
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Part  II. 

Chaftxr  I. 
Sbct.  1. 


lit  Where  a 
nae  18  limited 
upon  a  pre- 
Tioos  use  by 
deed  or  will. 


Or  by  appoint- 
ment under  a 
power. 


2nd.  Where 
copyholds,  or 
leaseholds,  are 
limited  to  uses. 


duties  or  powers,  for  the  due  discharge  of  which  it  is  requisite,  that  he 
should  take  the  legal  estate  (ft). 

The  two  first  of  these  rules  originated  in  a  strict  and  techmcal  con- 
struction of  the  words  of  the  statute,  which  is  expressed  to  apply  to 
cases,  '*  where  any  person  is  seised  of  any  lands  or  tenements  to  the  use 
of  any  other  person.^  It  was  decided  therefore,  that  a  use  limited 
upon  a  preceding  use^  did  not  come  within  the  provisions  of  the  statute; 
as  the  second  cestui  que  use  could  not  be  said  to  be  seised  to  the  use. 
And  it  was  held,  that  the  legal  estate  was  executed  in  the  first  cesitd 
que  use,  who  was  thereupon  treated  in  equity  as  a  trustee  for  the 
person,  to  whom  the  ultimate  use  or  trust  was  limited  (c). 

Thus  if  land  were  conveyed  by  feoffment  or  other  mode  of  assurance 
to  A,  and  his  heirs  to  the  use  of  JB.  and  his  heirs  to  the  use  of  C. 
and  his  heirs  (d) — Or  to  B.  and  his  heirs  to  the  use  of  B.  and  his 
heirs  to  the  use  of  C.  in  fee  or  for  life  with  remainders  over  (e) — Or 
to  B.  and  his  heirs  to  the  use  of  B.  and  his  heirs,  in  trust  to  permit 
C  and  2>.  to  receive  the  rents  (/) — In  all  these  cases  it  has  been 
held,  that  the  statute  executes  the  first  use  in  B.  and  his  heirs,  and 
that  the  legal  estate  is  vested  in  him  as  a  trustee  for  the  parties,  to 
whom  the  beneficial  interest  is  given.  And  in  the  case  of  a  devise  the 
rule  of  construction  is  the  same  (g) ;  for  it  is  settled  on  principle 
and  authority,  that  the  Statute  of  Uses  applies  to  uses  created  by 
will  (A). 

So,  where  lands  are  conveyed  by  covenant  to  stand  seised,  bargain 
and  sale,  or  by  appointment  under  a  power,  to  A.  and  his  heirs  to  the 
use  of  B.  and  his  heirs ;  the  legal  estate  will  vest  in  A.,  and  B.  will 
take  only  a  trust  or  equitable  estate ;  for  in  each  of  these  instances  the 
conveyance  does  not  operate  by  transmutation  of  the  seisin  to  A.  but 
merely  passes  the  use  to  him,  while  the  seisin  to  serve  the  use  remains 
undisturbed  in  the  original  owner  (t). 

The  second  case  in  which  the  legal  estate  will  be  vested  in  the 
trustee,  is — where  copyhold  or  leasehold  estates  are  limited  to  uses. 
It  was  resolved  by  all  the  judges  in  the  22nd  of  Elizabeth,  that  the 
word  ^^ seised''*  was  only  applicable  to  freeholds;  consequently  the 
statute  was  held  not  to  apply  to  copyholds  or  terms  for  years ;  of  which 
no  seisin  can  be  had :  and  where  lands  of  either  of  those  tenures  are 


(b)  Ibid.  Co.  Litt.  272,  a.  Butl.  note 
VIII. ;  Ibid,  290,  b.  n.  II. ;  Cruis.  Dig.  tit. 
12,  Ch.  1,  8.  4. 

(c)  7Vrr*/r#case,  Dyer,  155,a;  1  Cruis. 
Dig.  tit.  12,  Ch.  1,  8.  4  to  14  ;  1  Pow.  Dev. 
220. 

(d)  2  Bl.  Com.  33i6. 

(e)  Whetttone  v.  ^wry,  2  P.  Wms.  146 ; 
Wagtiqf  v.  Wag$t<^f,  ib.  268 ;  Doe  ▼. 
Pattingkam,  6  B.  &  Cr.  305. 

(/)  AU,*Gm,  V.  Scott,  Forrest,  138. 


: 


(jf)  Jones  T.  Lord  SajfO  and  Sole,  1  Bq« 
Ca.  Abr.  383  ;  Hopkhu  y.  Hopkine^  1  Atk. 
581 ;  Marwood  ▼.  DareU,  Ca.  Ttemp.  Hard. 
91 ;  1  Pow.  Dev.  220. 

(*)  1  Sugd.  Pow.  1747,  6th  edit. ;  we 
Co.  litt.  271.  b.  BqU.  note;  1  Sand.  Us. 
195 ;  2  FonbL  Tr.  Eq.  24,  n.  c. ;  1  Pow. 
Dev.  209. 

(0  Gilb.  Uses,  67, 347,  n. ;  1  Cruis.  Dig. 
tit.  12,  Ch.  1,  8.  9 ;  1  Sugd.  Pow.  10,240, 
6th  edit. 
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limited  by  deed  or  will  to  one  person  to  the  use  of  anothery  the  first     Part  II. 
taker  will  have  the  legal  estate,  which  he  will  hold  as  a  trustee  for  the     ^sbctT?/' 
other  (A).  

These  two  principles  of  construction,  however  narrow  and  technical, 
are  now  so  well  established,  and  so  universally  recognized  and  under- 
stood, that  at  the  present  day  a  question  can  rarely  arise,  as  to  whether 
a  trustee  in  any  of  those  cases  does  or  does  not  take  the  legal  estate 
in  land  under  a  conveyance  or  devise.  We  shall  see  presently  however, 
that  there  may  be  considerable  difficulty  in  defining  the  extent,  and 
duration  of  the  estate  thus  vested  in  him. 

The  third  and  last  rule  of  construction,  as  it  is  less  technical,  and  3rd.  Where  the 
founded  more  on  general  principles,  so  it  may  be  sometimes  found  ^i^l^^^te 
more  difficult  of  application.    This  rule  is — that  the  legal  estate  will  by  consirac- 
be  held  to  vest  in  the  donee  to  uses,  in  order  to  enable  him  to  perform  site forp^^- 
the  duties,  with  which  he  is  entrusted ;  and  it  was  established,  at  a  ^S  ^^^  tnuts. 
veiy  early  period,  and  has  since  been  generally  acted  upon  (I). 

Thus  where  there  is  a  conveyance  (m),  or  devise  (n),  of  real  estate  a  oonyeyanoe 
to  trustees  and  their  heirs,  to  sell  or  mortgage  for  the  payment  of  ^^^}? 
debts;  or  with  the  money  to  purchase  other  lands  to  be  settled  to  or  mortgage, 
certain  uses ;  the  legal  estate  will  be  vested  in  the  trustees,  and  not  in  ^IJI?^**** 
the  persons,  to  whom  the  use  is  subsequently  limited  (o)  *.     And  this 
construction  will  not  be  afiected  by  the  existence  of  a  power,  given  to 
one  of  the  beneficial  tenants  for  life  to  control  the  sale  of  part  of  the 
estate  by  the  trustees  (p). 

And  although  the  direction  for  the  payment  of  debts  or  legacies  out  Or  a  direction 
of  the  proceeds  of  the  lands  is  only  in  aid  of  the  personal  estate,  the  ? l^*"*  *®  ^^ 

legacies. 

(Q  GUb.  Ten.  182 ;    Gilb.  Us.  67,  n. ;  (o)  Bagahawt  t.  Spencer,  1  Yes.  142 ; 

Cowp.  R.  709;  Dyer,  369,  a;   Bac.  Read,  Ktene  v.  Deardon,  8  East,  248;  Feame's 

42  ;  1  Cmis.  Dig.  tit.  11,  Ch.  3,  s.  22,  and  Op.  422  ;  8at\ford  ▼.  Irby,  3  B.  &  Al.  654 ; 

m.  12,  Ch.  1,  s.  35  ;  1  Pow.  Dev.  232 ;  1  1  Cruis.  Dig.  tit.  12,  Ch.  1,  s.  21 ;  1  Pow. 

Sngd.  Pow.  10.  Dev.  by  Jarm.  221,  n.  7 ;  bnt  see  Popham 

(i)  Feame's  Op.  422;  1  CroU.  Dig.  tit.  v.  Bampfleid,  1  Vem.  79. 

12,  Ch.  1.  8.  14,  25.  (p)  Wykham  v.  Wykham,  18  Ves.  395, 

fm)  Keene  ▼.  Deardon,  8  East,  248.  413. 


I 


ft)  Bagehawe  ▼.  Speneert  1  Yes.  142. 


*  In  an  early  case,  where  a  testator  devised  lands  to  trustees  far  the  pay- 
ment of  his  debts,  and  after  his  debts  paid,  then  in  trust  for  the  use  and 
benefit  of  A.  and  his  heirs  male ;  it  was  held,  that  the  legal  estate  was 
executed  by  the  Statute  of  Uses  in  A.  This  decision  might  weO  be  consistent 
with  the  fact  of  the  trustees  taking  a  chattel  interest  for  a  term  of  years  for 
the  payment  of  the  debts :  but  from  the  report  of  the  case  in  Vernon  the 
court  seems  to  have  considered,  that  they  did  not  take  any  legal  interest. 
However  no  claim  was  raised  by  the  trustees,  who  on  the  contrary  seem 
expressly  to  have  admitted  the  legal  title  of  A.  The  decision  therefore  cannot 
be  regarded  as  a  binding  authority  on  that  point.  Popham  v.  Bampfield, 
I  Vem.  79. 

p2 
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Part  II.  trustees  will  notwithstandiDg  take  the  legal  estate  insianter,  inde- 

Sbct.  1.  '  pendently  of  the  fact  of  its  eventual  applicability  (q). 

8iew  If  the  However  it  is  otherwise,  where  the  chai^  of  debts,  &c.,  on  the  real 

chio^  be  000.  estate  is  expressly  contingent  upon  the  insufficiency  of  the  personalty, 

tmgent.  ^^  ^^  ^j^^  jefigign^y  ^f  ^^y  particular  fund,  which  is  designated  for  the 

payment  in  the  first  instance ;  for  in  that  case  the  trustees  will  not 
take  an  immediate  vested  legal  estate  (r). 
2^  vi*^*h^       And  a  mere  charge  of  debts  or  legacies  on  real  estate  will  not  of 
ptymentisto     itself  vest  the  legal  estate  in  the  trustees,  unless  they  are  also 
bemide bp the  expressly  directed  to  pay  them,  or  the  will  contain  some  other  indica- 
tion of  an  mtention,  to  create  a  positive  trust  for  the  purpose  (s). 

For  instance,  where  a  testator,  as  to  his  real  and  personal  estate, 
subject  to  his  debts  legacies  and  funeral  expenses,  devised  the  same 
unto  3f.  and  W,  and  their  heirs,  upon  trust,  and  to  and  for  the  seveial 
uses,  &c.^  following,  that  was  to  say,  to  the  intent  that  they  (the  trus- 
tees) should  in  the  first  place  apply  his  personal  estate  in  discharge  of 
his  debts,  &c. ;  and  as  to  his  real  estate,  subject  to  hi$  debts  and  such 
charges  as  he  might  then  or  thereafter  think  proper  to  make,  he  gave 
and  devised  the  same  unto  R.  P.  for  life  with  remainders  over.  The 
court  held  that  the  legal  estate  was  executed  in  S.  P.  for  his  life. 
Lord  Alvanley  said,  unless  it  appeared  manifestly  that  the  testator 
mtended,  that  the  trustees  should  be  active  in  paying  the  debts^  the 
legal  estate  would  not  vest  in  them;  and  although  his  Lordship 
admitted,  that  it  would  be  much  more  convenient,  that  the  trustees 
should  take  the  legal  estate ;  yet  he  held,  that  as  there  was  no  such 
apparent  intention  on  the  face  of  the  will,  the  court  could  not  from  an 
argument  ab  inconvenienti  construe  the  testator  to  have  said,  what  he 
in  fact  had  not  said  (t). 
A  direction  to  Again,  where  there  is  a  direction  for  the  trustees  to  demise  the 
trustett^Se  ^  estate  for  a  term  of  years,  though  at  rack  rent,  the  term  must  take 
legal  estate.       effect  out  of  their  interest,  and  for  that  purpose  it  is  essential,  that  they 

should  take  the  legal  estate  (v).    And,  as  we  shall  see  presently,  the 
legal  fi^  will  vest  in  the  trustees  by  virtue  of  such  a  trust  (x), 
Seeu9,  A  mere        However  if  a  mere  power  of  leasing  be  given  to  the  trustees,  a  good 
^2^g  legal  term  may  be  created  by  the  exercise  of  that  power,  and  the  legal 

estate  will  not  vest  in  them,  unless  the  general  construction  in  other 
respects  require  it  (y). 

(q)  MurthwaUe   v.  JenMtuan,  2  B.  &  178;  Doe  d.  Caiog<m  T.  Emari^  7  Ad.  & 

Cr.  357 ;    1  Jann.  Pow.  Dev.  224,  n. ;  see  EU.  636.  668. 

Wykham  v.  Wykham,   18  Yes.  395  ;   see  («)  Doe  d.  Tbmkine  ▼.  WtOoH^  2  B.  & 

413. 14.  Aid.  84  ;  Doe  d.  Keen  y.  WotianJt,  2  B.  ft 

(r)  Goodtiile  v.  Knott,  Coop.  43 ;  Hawker  Aid.  554. 
V.  Hawker,  3  B.  &  Aid.  537  ;  1  Jarm.  Pow.  (#)  See  next  Chapter. 

Der.  224,11.;  but  see  Gi'^mmi  ▼.  Xor J  Ifon/-  (y)  Doe  d.  White  ▼.  Sin^eon,  5  Bast, 

fort,  1  Vcs.  485.  162 ;   Doe  d.  Tmkine  v.  Willan,  2  B.  & 

(*)  1  Jam.  Pow.  Dev.  224.  n.  Aid.  84. 

(/)  Kenriek  v.  Lord  Beauelerk,  3  B.  &  P. 
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So  where  there  is  a  sift  of  real  estate  to  trustees  with  a  direction     Part  II. 
to  convey  (2),  or  to  pay  the  rents  and  profits  to  certain  persons  (a) ;  or      3^^^  ^^  ' 


to  receive  the  rents,  and  apply  them  for  the  maintenance  of  an  indi-  ^ — -— — 
vidual  diuring  his  life  (i) ;  or  to  pay  an  annuity  out  of  the  rents  to  a  to  trustees  to 
person  for  life  (c) ;    or  after  deducting  rates,    taxes,   repairs   and  ^°\^^  ^^ 
expenses,  to  pay  every  year  such  clear  sum  as  should  remain  to  or  an  annuity 
A.  B.  (d)  ;  in  all  these  cases  it  has  been  held,  that  the  seisin  or  posses-  ^^^j^^* 
sion  of  the  legal  estate  is  requisite  for  the  due  performance  of  the  duty  legal  etute. 
imposed  on  the  trustees,  and  consequently  that  the  persons,  to  whom 
the  use  is  subsequently  given,  take  only  a  trust  or  equitable  estate.  In 
many  cases  however,  as  we  shall  shortly  have  occasion  to  consider,  the 
duration  of  the  legal  estate  vested  in  the  trustees  will  be  limited  to  the 
continuance  of  the  duties,  which  they  are  required  to  perform  (e). 

Where  the  rents,  &c.,  are  directed  to  be  paid  by  the  trustees  to  a  EspeciaUy  if 
feme  coverte  for  her  separate  use^  that  will  be  an  additional  reason  for  ^*|^^iJ^to*a 
inducing  the  court  to  hold,  that  the  trustees  will  take   the  legal  ftme  eoterte. 
estate  (/). 

The  cases  however  have  established  a  very  material  distinction,  Secut,  if  the 
where  the  direction  to  the  trustees  is,  not  to  pay  over  the  rents  and  forthe^^teea 
profits  to  another  person,  but  to  permit  and  suffer  him  to  receive  them,  to  permit  and 
In  the  former  case  the  trustees  must  necessarily  receive  the  rents,  and  to receiveiSbe" 
they  will  take  the  legal  estate  for  that  purpose ;  but  in  the  latter  case  '^^^ 
no  such  receipt  by  the  trustees  is  requisite ;  and  the  legal  estate  will 
be  vested  by  the  statute  in  the  person,  who  is  to  receive  the  rents  {y). 

In  the  early  case  of  Burchett  v.  Durdand  (A),  this  distinction  was 
denied ;  but  the  decision  in  that  case  was  afterwards  expressly  over- 
ruled, and  the  rule  of  construction  as  stated  above  has  ever  since  been 
recognized  and  acted  upon  as  law,  although  on  one  occasion  Sir  James 
Mansfield,  while  yielding  to  the  weight  and  current  of  the  autho- 
rities, strongly  questioned  the  soundness  and  propriety  of  the  dis- 
tinction (t)*  *• 


(r)  GarMT.Ail(ftrm,2Ves.  645;  IPow. 
Dey.  222 ;  Ifott  y.  Buxton,  7  Ves.  201 ; 
Dfte  d.  Shelley  y.  Edtin,  4  Ad.  &  £11.  582. 

(a)  Symton  v.  Turner,  1  Eq.  Ca.  Abr. 
333,  n.;  Garth  v.  Baldwin,  2  Ves.  645; 
Robimtm  T.  Grey,  9  East,  1 ;  Doe  d,  Leiceeter 
T.  Bigge,  2  Taunt.  109 ;  Bro.  Abr.  tit.  Feoff- 
ment al  Use,  52. 

{b)  Sylvester  v.  WiUon,  2  T.  R.  444; 
see  J}oe  d.  Halien  ▼.  Ironmonger,  3  East, 
533. 

(e)  Chapman  t.  Blitset,  Forr.  145  ;  8,  C. 
Ca.  Temp.  Talbot,  145 ;  Jones  v.  Lord  Saye 
and  Sele,  1  Eq.  Ca.  Abr.  383 ;  Naylor  t. 
Amitt,  1  R.  &  M.  501 ;  Curtis  v.  Price,  12 
Ves.  69 ;  Doe  d.  Cadogan  ▼.  Ewart,  7  Ad. 
&  £U.  636,  668. 

{d)  Shapland  ▼.  Smith,  1  Bro.  C.  C.  74  ; 


see  Brotcn  v.  Ramsden,  3  Moore,  612; 
Teimy  d.  Gibbs  ▼.  Moody,  3  Bing.  3. 

(e)  See  next  Chapter. 

(/)  Netill  V.  Saunders,  1  Vem.  415; 
South  Y.  Alleyne,  5  Mod.  63,  101 ;  Lord 
Say  and  Sele  ▼.  Jones,  1  £q.  Ca.  Abr.  383  ; 
S.  C.  3  Bro.  P.  C.  113;  Bush  ▼.  Allen,  5 
Mod.  63 ;  Robinson  v.  Grey,  9  East,  1 ; 
Hawkins  ▼.  Luscombe,  2  Sw.  375,  91. 

(g)  Broughton  v.  Langley,  2  Ld.  Raym. 
873;  S.  C.  Salk.  679  ;  Doe  d,  Leicester  v. 
Biggs,  2  Taunt.  109 ;  Right  d,  Philipps  v. 
Smith,  12  East,  455 ;  Gregory  y.  Henderson, 
4  Taunt.  772. 

(h)  2  Ventr.  312. 

(i)  In  Doe  d,  Leicester  v.  Biggs,  2  Taunt. 
109. 
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Part  II.         Where  both  expressions  are  used^  and  the  direction  to  the  trustees 
^SbctTi.  ^     *^  ^  ^®  alternative  "  to  pay  unto'^  or  "  to  permit  and  suffer  ^  the  per- 

son  to  receive  the  rents,  it  seems  that  the  construction  will  be  governed 

expreuions  are  ^V  the  expression,  which  is  posterior  in  the  local  order  of  the  sentence, 
used,  the  last     Thus  where  the  direction,  to  ^^ permit  and  suffer  "  A.  to  receive  the 

will  gOTern  the  ^        ,.      ,        ,,«  t*     »»  »,  %       -t  it-i^vx 

construction,      rents,  comes  after  the  trust  "  to  pay  to  Attn,    it  has  been  held,  that 

the  last  expression  controled  the  effect  of  the  previous  direction  *^to 
pay,"  and  carried  the  legal  estate  to  ii.,  to  the  exclusion  of  the  trus- 
tees (A).  It  has  been  observed  by  Mr.  Jarman^  that  the  repugnancy  in 
such  a  case  might  be  avoided  by  construing  the  devise  to  ^ve  the 
trustees  an  option  (I). 
The  legal  estate       However  notwithstanding  a  direction  in  a  will  for  the  trustees  to 
^t  ^  *•   permit  and  suffer  another  person  to  receive  the  rents,  yet  if  any  ad^ 
thopgh  there  is  tional  duty  be  imposed  upon  the  trustees,  either  expressly  or  by  impli- 
pmmtand        cation,  which  requires,  that  they  should  have  the  legal  estate,  this 
«#pr  the  rents  distinction  will  not  be  suffered  to  prevail ;  but  the  local  estate  will 

to  be  received 

if  the  whole   '    vest  in  the  trustees,  to  enable  them  to  perform  the  trust  (m). 
construction  Therefore  where  a  testator  devised  his  freehold  and  copyhold  estate 

require  it.  ,  *  ■' 

As  where  the  ^^  ^  executors  thereinafter  named  and  their  heirs  executors  and 
legal  estate  administrators  for.  and  during  the  life  of  his  son  to  the  intent  to  support 
tingtf!^  to  ^^^  contingent  remainders  after  limited,  but  in  trust  nevertheless  to 
support  re-        permit  and  suffer  the  son  to  receive  the  rents  and  profits  for  his  own 

use  during  his  natural  life ;  and  from  and  after  his  son's  decease,  the 
testator  devised  the  same  estate  to  his  son's  first  and  other  sons 
in  tail.     Lord  Eldon  held,  that  the  son  did  not  take  the  legal  estate, 
which  was  necessarily  vested  in  the  trustees  for  the  purpose  of  pre- 
serving the  contingent  remainders  (n). 
Or  where  the         ^d  SO  where  a  controling  power  is  given  to  the  trustees;  as 
invested  with  a  where  there  was  a  trust  to  permit  and  suffer  a  woman  to  receive  the 
TOWCT^^         rents,  but  a  direction  was  added,  that  her  receipts,  with  the  approba- 
tion of  one  of  the  trustees,  should  be  good ;  the  court  thought,  that 
the  legal  estate  was  vested  in  the  trustees,  it  being  clearly  intended, 
that  they  should  exercise  a  control  (o). 
Or  where  a  Upon  the  same  principle  where  the  trust  is  for  the  trustees  to  per- 

is  the  person  to  **•**  «»»«  suffer  a  feme  cover te  to  receive  the  rents  for  her  separate  use, 
r^vethe        the  legal  estate  will  be  held  to  vest  in  the  trustees,  in  order  to 

efifectuate  the    testator's  intention   to   give   the  feme   coverte  the 
exclusive  beneficial  interest.     For,  as  was  said  by  Lord  Kenyon, 

(*)  Dot  d.  Leieeiier  v.  Biffgt,  2  Taunt.  Keene  v.  Deardon,  8  East,  248. 

109 ;  1  Jarm.  Pow.  Dev.  222,  n. ;  and  see  («)  BUeoe  v.  Perkiiu,  1  V.  &  B.  485,  9. 

Pyhui  V.  Smith,  3  Bro.  C.  C.  340.  (o)  Grejforjf  v.  Hendenon,  4  Taunt.  772 ; 

(0  1  Jarm.  Pow.  Dev.  222,  n.  but  see  Broughton  v.  LangUg,  2  Ld.  Kaym. 

(m)  Feame's  Op.  422 1  1  Cruis.  Dig.  tit.  873;  Salk.  679  ;  1  Pow.  Dev.  216,  7. 
12,  Ch.  1,  s.  25 ;  1  Jarm.  Pow.  Dev.  222,  n.  \ 
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if  the  leiFal  estate  vested  in  the  married  woman,  the  husband  would  Part  II. 

be  entitled  to  receive  the  profits,  and  so  defeat  the  object  of  the  sectTi. 
devisor  (p). 


So  where  the  devise  was  to  trustees  and  their  heirs,  in  trust  out  of  Or  where  the 
the  rents  to  pay  certain  life  annuities^  and  subject  to  those  annuities^  ^^"^.^^ 
to  permit  and  suffer  certain  persons  to  receive  and  take  the  rents  and  mout  payment 
profits  dimng  their  lives,  the  legal  estate  was  held  to  vest  in  the  rentif  *^* 
trustees  and  not  in  the  beneficial  tenant  for  life.     In  that  case  there 
was  also  a  power  for  the  trustees,  with  the  consent  of  the  beneficial 
tenant  for  life,  and  after  his  death  of  their  own  discretion,  to  sell  any 
part  of  the  estate  for  the  purpose  of  raising  money  for  the  advance- 
ment of  the  children  {q). 

It  has  been  laid  down,  that  in  all  these  cases  the  question,  whether  Ckinstraction  as 
the  use  with  the  legal  estate  is  executed  in  the  trustees  or  not,  must  ^J^^^Se*'^ 
depend  upon  the  intention  of  the  devisor,  as  collected  from  the  governed  by 
will  (r).     This  dictum  however,  as  has  been  explained  by  Mr.  Jarman,  \^^  testator!*  ^ 
means  only,  that  the  intention  of  the  testator  may  control  the  opera- 
tion of  the  Statute  of  Uses  by  fixing  the  legal  estate  in  the  first 
devisee ;  for  it  clearly  will  not  be  suffered  to  extend  that  operation  in 
contravention  of  the  established  rules  of  law,  so  as  to  execute  a  use 
limited  upon  a  previous  use,  or  upon  a  devise  of  a  copyhold  or  lease- 
hold estate  («). 

In  the  cases  just  considered,  the  intention,  that  the  trustees  should  intention  to 
take  the  legal  estate,  was  collected  and  acted  upon  by  the  court  from  ^^®  ^  j^" 
the  circumstances  and  nature  of  the  duties  imposed  upon  them  by  the  estate  collected 
testator.      Any  particular  expressions  attached  by  a  testator  to  a  ^^^ons!*^ 
devise  to  trustees,  will  also  be  taken  into  consideration  as  evidence, 
from  which  such  an  intention  may  be  collected. 

Thus  where  a  testator  gave  to  his  wife  200/.  per  annum  in  addition  As  where  de- 
to  her  jointure,  and,  his  just  debts  being  previously  paid,  he  gave  unto  t^JJ^^J^J^ 
his  younger  children  6000/.   each  to  be  paid  when  they  severally  inheritance. 
reached  twenty-one,  and  he  appointed  three  persons  by  name  a^ 
trustees  of  inheritance  for  the  execution  thereof     On  a  case  sent  to 
the  Court  of  King'^s  Bench  by  the  Lord  Chancellor,  (Lord  Eldon,) 
the  majority  of  the  judges,  in   consideration  of  those  expressions 
certified,  that  the  trustees  took  the  legal  estate  in  fee.     A  previous 
certificate  by  the  Court  of  Common  Pleas,  that  the  trustees  took  no 
estate,  was  not  considered  satisfactory  by  the  Lord  Chancellor,  who  in 
consequence  sent  a  second  case  for  the  opinion  of  the  other  court  {t). 

Where  several  difierent  trusts  are  created  indiscriminately  by  the  Where  in  a 

series  of  trusts, 

{p)  Norton  t.  ffarion,  1  T.  R.  652 ;  and      ton,  7  T.  R.  653,  4 ;    see  1  Cruis.  Dig.  tit. 
see  Hawkint  v.  Luteombe,2  Sw.  391  ;  Btuh      12,  Ch.  1,  s.  25. 
T.  AUen,  5  Mod.  63 ;  Nevill  ▼.  Saunders,  («)  1  Jarm.  Pow.  Dev.  217,  n.  3. 

1  Vcm.  415.  {t)  Trefit  ▼.  Hanning,  10  Ves.  495  ;  8.  C, 

iq)  Naylar  v.  Amitt,  1  R.  &  M.  501.  1  B.  &  P.  N.  C.  116;  7  East,  95. 

\r)  Per  Ix)rd  Kenyon  in  Barton  v.  Har- 


i! 
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Gift  to  A.      In 
truit,  ifc,  for 
B.  vests  the 
legal  estate  in 
B.  under  the 
statute. 


Part  II.     same  will,  some  of  which  require  the  legal  estate  to  be  vested  in  the 
SBcr.'i.       trustees,  while  the  same  necessity  does  not  exist  as  regards  the  others, 

; the  legal  estate  will  vest,  and  remain,  in  the  trustees  throughout ;  and 

the  legid  estate  ^lU  not  be  devested  and  revested  again  from  time  to  time,  as  the 
to  be  in  the       different  trusts  take  effect.      And  this  will  be  the  case,  although  the 

trustees^  and  ...  . 

others  do  not—  trusts,  which  require  the  existence  of  the  legal  estate  in  the  trustees, 
the^le^  **t«tc  ^**  ^^^  instance  trusts  for  the  separate  use  of  hfeme  coverte,)  are  not 
throughout.        limited  to  arise  until  the  determination  of  previous  interests,  which 

would  otherwise  clearly  carry  with  them  the  legal  estate  (u). 

The  Statute  of  Uses  in  terms  expressly  applies  to  persons  seised 
to  the  use  intst  or  confidence  of  any  other  person.  Therefore  if 
lands  are  conveyed,  or  devised,  to  A.  and  his  heirs  in  (rust  for  B.  and 
his  heirs ;  or  to  the  intent  and  purpose^  that  J3.  should  receive  the 
rents  and  profits  for  life ;  in  either  case  the  use  or  legal  estate  will  be 
vested  in  J3.,  in  the  same  manner  as  if  the  estate  had  been  limited  to 
his  use.  The  words  *'  use  *"  and  '^  trust,*"  said  Lord  EUenborough,  are 
both  equally  within  the  operation  of  the  statute  (x). 

And  where  a  testator  in  the  course  of  a  series  of  limitations,  some- 
times uses  the  word  ^^  use,*"  and  sometimes  *^  trust  ;*"  that  will  not 
prevent  the  statute  from  executing  the  legal  estate  in  the  latter  case, 
if  it  appear,  that  the  two  expressions  were  used  indifferently  by  the 
testator  (y). 

So  if  a  gift  were  made  to  trustees  and  their  heirs  for  the  benefit  of 
B.,  or  any  other  expression  of  similar  import  were  used,  there  can  be 
tiie  whole  legal   little  doubt,  but  that  the  legal  estate  would  be  executed  by  the  statute 
Sembu!  ^        ^^  ^*'  u^^^  ^^6  general  intention  of  the  donor  required,  that  it  should 

be  vested  in  the  trustees  (z). 
Gift  to  the  It  is  almost  needless  to  add,  that,  where  the  conveyance  or  devise 

u»^'>«1ten  ^  ^  »^^  ^  ^^  ^^  ^/*^«  trustees,  they  will  take  the  legal  estate  by 
the  legal  estate,  virtue  of  the  limitation,  without  the  aid  of  any  reasoning  derived  from 

the  nature  of  the  trust  (a). 
A  mere  power        It  not  unfrequently  happens,  that  a  testator  merely  gives  his  tni&- 
idT^STd^     tees  a  power  of  disposing  of  the  estate,  without  making  an  express 
not  give  them     devise  to  them.     In  this  case  it  is  clear,  that  the  trustees  will  not  take 
the  I^  estate,  ^j^^  |^g^|  ^g^^^  although  the  exercise  of  the  powers  may  be  impera- 
tive ;  but  the  legal  estate  Avill  descend  to  and  remain  vested  in  the 
heir  of  the  testator,  until  devested  by  the  execution  of  the  power.  For 
instance  where  a  testator  devises,  that  his  executors  or  other  persons 


The  words 
<<use"  and 
"  tniat"  being 
naedindlMai- 
minately  is  im- 
material. 


Gift  to  trustees 
"  for  the  bene- 
fit" of  B.  vests 


(tt)  Hawiim  v.  Liueombe,  2  Sw.  375, 
391. 

(x)  Doe  d.  Terry  v.  Collier,  1 1  East,  377 ; 
Burt  y.  Howard,  Free.  Ch.  338,  345; 
Broughton  y.  Langlejf,  2  Salk.  679  ;  Bight 
T.  Smith,  12  East,  454;  Hummereton'M 
case.  Dyer,  166,  a.  n.  (9) }  Bacon  Uses,  47; 
1  Cruis.  Dig.  tit.  11,  Ch.  3,  s.  33  ;  Co.  Litt. 
290,  b.,  Butl.  note. 


?! 


^)  Doe  rf.  T^rry  v.  Collier,  11  Bast,  377. 

[m)  See  Feame*B  Op.  422;  1  Cruis.  Pig. 
tit.  12,  Ch.  1,  s.  25. 

(a)  WheMone  ▼.  Si.  Bury,  2  P.  Wms. 
146;  S.  C.  Free.  Ch.  591;  Symton  ▼. 
7\truer,  1  Eq.  Ca.  Abr.  383,  pi.  1 ;  Hophiui 
T.  Hopkint,  1  Atk.  581 ;  HmoiinM  ▼.  Xau- 
combe,  3  Sw.  376,  388  ;  1  Jann.  Fow.  Der. 
224,  n. ;  Keene  y.  Deardon,  8  But,  248. 
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shall  sell,  or  let,  or  mortgage,  or  otherwise  dispose  of,  his  estate  for  Part  II. 

payment  of  his  debts,  &c. ;  or  directs,  that  his  executors  shall  raise  ^skct*2  ^' 

his  debts  out  of  his  estate ;  it  has  been  decided,  that  no  estate  vests  in  

the  devisees,  but  simply  a  power  of  disposition  (h). 

It  may  be  observed  here,  that  the  usual  estate  given  to  trustees  in  Trustees  to 

settlements  to  preserve  contmgent  remainders  is  a  vested  estate  (c).  S^^^re^**" 

^^^^                                                        '  mainders  have 

a  vested  estate. 


Sect.  2. — Wkere  the  Trust  Property  consists  of  Personal  Estate. 

The  refinements  and  complication  attending  conveyances  or  devises 
to  uses  are  confined  to  assurances  of  real  estate ;  and  the  more  simple 
mode  of  disposition  of  chattels  personal  seldom  admits  of  any  ques- 
tion, as  to  the  nature  or  quality  of  the  estate  given  to  the  trustees  of 
such  property. 

As  a  general  rule,  the  legal  interest  in  a  chattel  will  pass  by  an  Trustee  of  a 
assignment  or  bequest  to  the  donee  in  trust.  ^Jwttie'^a 

There  is  an  exception  to  this  rule  in  the  case  of  choses  in  action^  interest. 
which  are  not  assignable  at  law;  although  it  has  been  long  settled,  '^'^>  ^^^ 
that  an  assignment  of  an  interest  of  that  description /or  valuable  con*  in  actum, 
stderation  will  be  recognized  and  enforced  in  equity^.    It  is  there 
regarded  as  in  the  nature  of  a  declaration  of  trust  on  the  part  of  the 
assignor,  and  an  agreement  by  him  to  permit  the  assignee  to  make  use 
of  his  name  at  law  in  order  to  recover  the  possession  (d). 

Therefore  if  a  bond,  or  other  debt,  a  policy  of  insurance,  the  benefit 
of  a  decree,  or  judgment,  or  any  other  chose  in  action^  be  assigned,  or 
bequeathed,  to  a  person  in  trust ;  the  donee  in  trust  will  take  only  an 
equitable  interest,  and  the  legal  title  will  remain  in  the  assignor,  or 
will  devolve  on  his  personal  representative  upon  his  death,  as  a  trustee 
for  the  person  beneficially  interested  (e)« 

Where  the  property  may  be  made  the  subject  of  a  legal  transfer, —  Unless  they 
as  is  the  case  with  bills,  or  promissory  notes,  shares,  or  stock  in  the  feJ^aJ'SJ" 
public  or  other  funds, — an  assignment,  when  completed  and  perfected 
in  the  manner  prescribed  by  the  law,  will  of  course  operate  to  vest  the 
legal  ownership  in  the  trustee.  But  where  the  gift  is  by  will  the 
assent  of  the  executor  to  the  bequest  will  be  necessary  to  complete  the 
legal  title  of  the  trustee  (/). 

{b)  Reeve  t.  AiL-Gen.  2  Atk.  223 ;  F^U         (c)  Co.  Litt.  265,  a.  n.  2 ;  337,  h.  n.  2. 
▼.  Jonee,  1  Cha.  Ca.  262 ;  Yatet  v.  Compton,  {d)  Co.  Litt.  232  (6),  n.  1 ;  1  Mad.  Ch. 

2  P.  Wms.  308  ;   Bateman  v.  Baieman^  1  Pr.  686,  3rd  edit. 

Atk.  421 ;  Laneoiier  ▼.  Thomtom,  2  Burr.  (t)  1  Mad.  Ch.  Pr.  686  ;  1  Wms.  Exors. 

1027 ;  HUion  ▼.  Kenworthy,  3  East,  553 ;  547. 

Co.  Litt.  1 13  &  290,  b.  n.  IX. ;    1  Pow.  (/)  1  Wma.  Exors.  526  ;  2  «.  843. 

Dev.  233  ;  2  Sugd.  Pow.  174,  6th  edit. 


*  The  effect  of  a  voluntary  disposition  or  attempted  disposition  of  a  chose 
in  action  in  trust,  and  how  far  such  a  trust  can  be  enforced  has  been  consi- 
dered in  a  previous  chapter. 
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Part  II.         It  has  been  already  seen  that,  where  the  same  person  is  appointed 
SeotT  2.  '    executor  of  a  will  as  well  as  trustee,  the  probate  of  the  will  by  him  will 

—— — be  an  acceptance  of  the  trust  (g).    It  sometimes  becomes  material  to 

same  person  is    ascertain  the  period  at  which  the  party  has  assumed  the  latter  charac- 
^dtnSS*^     ter,  and  devested  himself  of  the  former ;  for  the  powers  and  liabilities 

of  trustees  and  executors  with  regard  to  the  administration  of  the 

estate  are  not  in  all  respects  identical  (A)  ;  and  questions  not  unfre* 

quently  arise  on  acts  of  parliament,  the  provisions  of  which  apply  to 

persons  filling  the  one  situation,  but  do  not  apply  to  those  in  the 

other  (i). 

DifBcolt  to  It  is  frequently  difficult  to  ascertain  the  precise  time  when  the  pos- 

MM^^oM^  session  in  the  character  of  executor  or  administrator  ceases,  and  that 

and  the  other     in  the  character  of  trustee  commences.    Every  case  must  depend  upon 

oommenoes.       j^  ^^^^  circumstances  (A).     In  one  case  a  testator  gave  all  his  real 

and  personal  estate  to  two  persons  (whom  he  afterwards  appointed  ex- 
ecutors) in  trust  to  sell  for  the  benefit  of  his  children ;  and  he  gave 
his  wife  an  annuity  of  2502.  for  her  life,  and  all  the  residue  of  his 
estate  to  his  children  absolutely ;  the  testator  died  in  the  year  1816. 
The  executors  had  long  since  passed  their  accounts  at  the  stamp-office, 
and  paid  the  testator's  debts  and  legacies,  and  they  had  purchased  in 
their  joint  names  a  sum  of  stock  sufficient  to  answer  the  wife's  annuity, 
the  dividends  on  which  were  duly  paid  to  her  down  to  January  1834. 
The  residue  had  been  divided  amongst  the  testator's  children.  In  June 
1834  one  of  the  trustees  and  executors  died;  and  the  other  having 
gone  abroad,  the  widow  and  children  presented  a  petition  under  Sir 
Edward  Sugden's  Act  (1  Will.  IV.  c.  60)  for  the  appointment  of  a 
new  trustee ;  on  the  ground  that  the  original  executors  and  trustees 
had  relinquished  aU  control  over  the  stock  as  executors,  and  assumed 
the  character  of  trustees,  so  as  to  bring  themselves  within  the  opera- 
tion of  the  act.  The  Vice-Chancellor,  (Sir  L.  Shadwell,)  in  making 
the  usual  reference  to  the  Master,  directed  an  inquiry  as  to  the  cir- 
cumstances, under  which  the  stock  was  originally  invested  and  then 
remained  in  the  names  of  the  two  executors ;  and  upon  the  Master^s 
report,  finding,  that  the  surviving  executor  was  a  trustee  within  the 
meaning  of  the  act,  his  Honor  subsequently  made  the  order  as  prayed 
by  the  petition  (/). 

In  another  case  a  testator  amongst  other  bequests  gave  the  sum  of 
400/.  to  Buscall  (whom  he  afterwards  appointed  executor)  in  trust  to 
invest,  and  pay  the  dividends  to  a  party  for  life,  and  finally  to  pay  over 

(p)  Ante,  p.  193;  2  Wms.  Exors.  1105;  (i)  See  ex  parte  Dwer,  5   Sim.  500; 

Muekhw  T.  Puller,  Jac   198  ;   Booth  v.  PhUippo  ▼.  Mwmmge,  2  M.  &  Cr.  809 ; 

Booth,  1  Beav.  125.  DtWM  t.  Judge,  11  Baat,  288. 

(A)  See  Right  y.  CatheU,  5  East,  491 ;  (*)  See  1  Wms.  Szors.  405,  6 ;  Byrth^U 

Denne  t.  Judge,  11  East,  288  ;    2  Wms.  t.  Bra4/brd,  6  Mad.  235. 

Exors.  620.  (I)  Bx  parte  Doter,  5  Sim.  500. 
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the  principal  as  directed  by  the  will.  The  testator  died  in  1787.    The     Part  II. 
executor  paid  all  the  testator^s  debts,  and  other  legacies,  and  set  apart       skctT  2.  ' 


the  nun  of  400/.  to  answer  the  legacy  in  trust ;  and  he  died  in  the  year 
1799,  having  appointed  the  defendant  Munnings  his  execntor.  The 
biU  was  filed  in  the  year  1834  by  the  parties  beneficially  entitled  to  the 
400/.  legacy  against  Munnings  for  the  payment  of  that  sum.  The 
defendant  by  his  answer  admitted,  that  the  sum  of  400/.  had  been  set 
apart^  and  invested  by  Buscall  on  the  trusts  of  the  will,  and  also  that 
the  same  fund  had  been  invested,  and  the  income  received  by  himself; 
but  he  insisted,  that  the  suit,  being  to  recover  a  legacy  was  barred  by 
the  40th  section  of  the  recent  Statute  of  Limitations  (8  &  4  Will.  IV. 
c.  27).  The  Lord  Chancellor,  (Lord  Gottenham,)  in  deciding  in  favour 
of  the  plaintiffs,  observed  '^  The  whole  fallacy  of  the  defendant's  argu- 
ment consists  in  treating  this  suit,  as  a  suit  for  a  legacy.  Now  the 
fund  ceased  to  bear  the  character  of  a  legacy,  as  soon  as  it  assumed 
the  character  of  a  trust  fund.  Suppose  the  fund  had  been  given  by 
the  will  to  any  body  else,  as  a  trustee,  and  not  to  the  executor,  it 
would  then  be  clearly  the  case  of  a  breach  of  trust.  What  he  would 
have  done  by  paying  it  to  a  trustee^  he  has  done,  by  severing  it  from  the 
testator's  property,  and  appropriating  it  to  the  particular  purpose 
pointed  out  by  the  unit.  It  is  impossible  to  consider  that  the  executor, 
80 acting,  is  acting  as  an  executor:  he  has  all  this  while  been  acting  as 
trustee ''(m). 

This  question  can  only  arise  respecting  personal  estate ;  for  when  Question  can 
real  estate  is  given  to  persons  in  trust  by  a  will,  and  the  same  persons  ^^J^^te. 
are  also  appointed  executors ;  they  will  take  the  land  as  devisees  from 
the  first,  although  the  trust  is  to  sell ;  and  will  have  nothing  to  do 
with  the  real  estate  as  executors  (n). 

(m)  PhUippo  T.  JlfuimtM^f,  2  M.  &  Cr.  (n)  Denne  y.  Judge^  11  East,  288. 

309,  315. 
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Sect.  1. — Where  their  Estate  is  created  hy  Will. 

With  regard  to  the  extent,  and  duration  of  the  estate  vested  by 
will  in  a  trustee,  previously  to  the  recent  Will  Act,  (1  Viet.  c.  26,) 
the  general  rule  was,  that  the  trustee  took  exactly  that  quantity  of 
interest,  which  the  purposes  of  the  trust  required ;  and  the  question 
was, — not  whether  the  testator  had  used  words  of  limitation,  or 
expressions  adequate  to  carry  an  estate  of  inheritance ;  but  whether 
the  exigencies  of  the  trust  demanded  a  fee,  or  could  be  satisfied  by  any 
and  what  less  estate  (a).  Therefore  the  estate  devised  to  trustees 
would  be  either  restricted,  or  extended,  as  the  exigencies  of  the  trust 
required.     And 

1st.  The  estate  of  the  trustees  would  be  confined,  and  restricted,  to 
such  a  partial  or  less  extensive  interest,  as  would  be  sufiicient  to  carry 
out  the  purposes  of  the  trust. 

Thus  although  the  devise  were  expressly  to  the  trustees  and  their 
heirs ;  it  has  frequently  been  decided,  that  if  the  duties,  imposed  on 
the  trustees,  required  only  an  estate  pur  autre  rie  to  be  vested  in 
them,  their  legal  interest  would  be  cut  down  to  that  extent,  notwith- 
standing the  express  limitation  to  them  in  fee  (6). 

In  the  case  of  Lord  Saye  and  Sele  v.  Jones  (c)  lands  were  devised 
to  trustees  and  their  heirs  in  trust  to  pay  several  legacies  and  annuities, 
and  then  to  pay  the  surplus  rents  into  the  proper  hands  of  a  feme 
cooerte ;  and  after  her  death  to  stand  seised  to  the  use  of  the  heirs  of 
her  body.    It  was  decreed  that  the  trustees  took  the  legal  estate 


(a)  1  Jarm.  Pow.  Dey.  225,  n.,  and  cases 
cited ;  Co.  Litt.  290,  h.  Butl.  note  VIII. 
•  (b)  Lord  Say  and  Sele  t.  Jonee,  1  Eq.  Ca. 
Abr.  383  ;  S.  C,  Z  Bro.  P.  C.  113 ;  Doe  d. 
Player  y.  Nieholls,  1  B.  &  Cr.  342;  Chap^ 
num  ▼.  Blieett,  Ton,  145;  Shapland  y. 
Smith,  1  Bro.  C.  C.  75 ;  Doe  y.  Hieke,  7 
T.  R.  433 ;  Naih  y.  Cbatee,  3  B.  &  Aid.  839 ; 
Warter  y.  Hutehimon,  6  Moore,  153,  and  1 


B.  &,  Cr.  721  ;  1  Jann.  Pow.  Dey.  225,  n. ; 
Co.  litt.  290,  b.  Butl.  note ;  HeeardMon  y. 
Williamtont  1  Keen,  33. 

(c)  Jjurd  Say  and  Sele  y./oner,  1  Eq.Ca. 
Abr.  383 ;  i9.  C.  3  Bro.  P.  C  113 ;  and  see 
Doe  d,  Hallen  y.  Ironmonger,  3  Bast,  533 ; 
Robinton  y.  Grey,  9  East,  1,  to  the  same 
effect. 
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during  the  life  of  the  married  woman ;  but  that  after  her  death  it     Part  II. 
vested  m  the  heirs  of  her  body :  and  the  decree  was  affirmed  by  the      s^*i?^' 
House  of  Lords  after  consulting  with  the  judges  (c),  • 

So  in  Chapman  v.  Blissett  (d)  a  testator  devised  all  his  real  and 
personal  estate  to  three  trustees  their  heirs  and  asrigne^  in  trust  to 
pay  his  son  an  annuity  quarterly ;  and  he  gave  the  residue  of  the 
rents,  to  be  applied  during  his  son'^s  life  for  the  education  of  his  son^s 
children ;  and  he  then  gave  one  moiety  of  the  estate  to  his  son^s  chil- 
dren, and  the  other  moiety  to  the  children  of  his  grandson.  Lord 
Talbot  saidy  the  whole  depended  on  the  testator^s  intent,  as  to  the 
continuance  of  the  estate  devised  to  the  trustees ;  whether  he  intended 
the  whole  legal  estate  to  continue  in  them,  or  whether  only  for  a  par- 
ticular time  or  purpose.  Where  particular  things  are  to  be  done  by 
the  trustees, — it  was  necessary  that  the  estate  should  remain  in  them; 
so  long  at  least  as  those  particular  purposes  required  it  (d). 

In  like  manner  where  there  were  limitations  in  a  will  to  trustees  Or  to  preserve 
and  their  heirs  generally  to  preserve  contingent  remainders ;  and  the  ^"^^S^. 
estate,  so  given  to  the  trustees,  was  not  in  terms  confined  to  the  life 
of  the  person  taking  the  immediately  preceding  freehold  estate ;  yet  it 
would  be  so  confined  in  construction,  if  the  will  disclosed  no  other 
intention  or  purpose,  inconsistent  with  that  construction  (e).  How- 
ever, as  we  shall  presently  see,  great  caution  must  be  used  in  applying 
this  rule  of  construction  to  a  limitation  contained  in  a  deed  (/). 

So  where  there  is  a  devise  to  trustees  and  their  heirs  until  A.  attains  Devise  of  the 
twenty-one  or  any  other  age,  and  then  in  trust  for  A. ;  it  has  been  to  a  chattel 
long  settled,  that  the  trustees  will  take  only  a  chattel  interest^  until  A.  5?**J***V^^ 
reaches  the  specified  age,  notwithstanding  the  limitation  of  the  fee  to  only  for  years. 
them  (g).     And  the  estate  of  the  trustees  has  been  so  restricted, 
although  there  have  been  express  trusts  for  the  payment  of  annuities 
and  debts  and  legacies  (A) ;  or  even  a  direction  to  them  to  convey  to 
the  cestui  que  trust  on  his  attaining  the  required  age  (»)•     The  same 
construction,  restricting  the  estate  of  the  trustees  to  a  chattel  interest 
in  such  cases,  will  be  adopted  d  fortiori^  where  there  is  no  express 
limitathn  to  them  in  fee  (A). 

Upon  the  same  principle  a  devise  to  trustees  in  fee;  in  trust  for  a  Or  to  a  base  fee 


determinable 


(e)  Lord  Say  and  StU  v.  Janei,  1  £q.  (/)  Vide  pott. 

Ca.  Abr.  383 ;  &  C.  3  Bro.  P.  C.  113  ;  and  (ff)  Goodtitle  y.  Wkithy,  1  Bnrr.  228 ; 

see  Doe  d,  Allen  t.  Ironmonger,  3  East,  Doe  d.  Wheedon  v.  Lea^ZT,  R.  41 ;  Stan* 

533;  RoMmon  v.  Grey,  9  East,  1,  to  the  ley  y.  Stanley,  16  Yes.  491;    Warier  ▼. 

same  effect.  Hutchinson,  1  B.  &  Cr.  721 ;  Doe  d.  Bad- 

(d)  Chapman  y.  Blis»ett,?QTr.  145  ;  S.C.  der  y.  Harrie,  2  Dowl.  &  Ry.  76  ;  Doe  d. 
Com.  Temp.  Talb.  145, 150.  Pratt  y.  Timine,  1  B.  &  Aid.  530 ;  Doe  d. 

(e)  Doe  y.  Hieke,  7  T.  R.  433  ;  Nath  y.  Brune  y.  Martin,  8  B.  &  Cr.  497. 
Coatee,  3  B.  &  Aid.  839 ;  the  counter  deci-  (A)  Warter  y.  Hutchinson,  1  B.  &  Cr. 
aion  in  Boteler  y.  Allington,  1  Bro.  C.  C.  721. 

72,  cannot  now  be  considered  of  any  autho-  (i)  Stanley  y.  Stanley,  16  Yes.  491. 

rity ;  see  Lord  Kenyon's  remarks  in  Doe  y.  {k)  Boraston*a  case,  3  Co.  19 ;    Doe  d, 

Hieke,  7  T.  R.  437.  Player  y.  Nieholle,  1  B.  &  Cr.  336. 
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particular  purpose  only,— as  to  raise  a  sum  of  money, — has  been 
restricted  to  a  biue  fee,  determinable  upon  the  satis&ction  of  the 
trust  by  the  raising  of  the  sum  (/)• 

In  aU  these  cases  the  construction  is  governed  mainly  by  the  inten- 
tion of  the  testator  as  gathered  from  the  general  scope  of  the  will. 
Therefore  where  estates  in  remainder  were  given  to  trustees  subse- 
quently to  a  limitation  to  them  in  fee ;  the  court  would  consider  that 
to  be  sufficient  evidence  of  the  testator's  intention,  that  the  trustees 
should  not  take  the  entire  fee  under  the^first  limitation  (m),  for  other- 
wise the  subsequent  limitations  would  be  merely  nugatory.  Indeed  a 
term  of  years,  limited  to  the  trustees  subsequently  to  a  limitation  to 
them  and  their  heirs,  has  been  held  a  sufficient  reason  to  cut  down 
the  estate  of  the  trustees  into  one  for  life,  even  where  the  limitation 
was  by  deed  (ft). 

It  will  be  doubtless  observed,  that  in  all  the  cases,  which  have  been 
hitherto  cited,  the  devise  has  been  only  to  the  trustees  and  their 
heirs,  without  expressly  limiting  the  use  to  them ;  consequently  they 
took  the  legal  estate  only  by  construction,  in  order  to  enable  them  to 
perform  the  trust,  according  to  the  principle,  which  has  been  con- 
sidered in  the  preceding  chapter. 

However  it  seems,  that  where  the  estate  is  limited  expressly  to  the 
use  of  the  trustees  and  their  heirs,  their  interest  might  notwithstand- 
ing be  restricted  to  an  estate  pur  autre  vie,  if  the  trust  required,  that 
they  should  take  only  an  estate  so  limited ; — as  where  the  trust  was  to 
preserve  contingent  remainders,  or  for  any  other  purpose  confined  to 
the  duration  of  a  particular  life  (o).  And  it  has  been  decided,  that  this 
construction  may  prevail  even  in  the  case  of  a  deed  (p).  But  in  these 
oases  the  court  would  require  a  very  distinct  manifestation  of  intent, 
in  order  to  control  the  e£Pect  of  the  legal  limitation.  And  it  is 
observable,  that  in  the  several  instances,  where  a  limitation  of  that 
nature  has  been  so  restricted,  the  subsequent  limitations  were  expressly 
to  the  use  of  the  persons,  taking  the  beneficial  interest  (g). 

Where  the  limitation  is  to  the  trustees  in  /ee, — ^whether  they  take 
the  legal  estate  by  construction,  from  the  nature  of  the  trust,  or 
a  fortiori  by  the  express  limitation  of  the  use  to  them  (r) — ^their 
estate  would  not  be  cut  down  into  one  pur  autre  vie,  or  any  other 
partial  interest,  unless  the  smaller  estate  were  clearly  sufficient  to 
carry  out  the  purposes  of  the  trust. 

Thus  in  Harton  v.  Harton  there  was  a  devise  to  trustees  and  their 


(0  GUmer  ▼.  Monektomf  3  Bingh.  13. 

(m)  Do€  y.  Hicki,  7  T.  R.  437  ;  Nash  ▼. 
Ooa/et,3  B.  &  Aid.  839  ;  and  see  Warier  v. 
Hutchinton,  5  Moore,  153 ;  S.  C.l  B.  &  Cr. 
721 ;  this  drcumstanoe  also  occurred  in  HaW' 
ih'tu  ▼.  LuMCombe^  2  Sw.  375. 

(fi)  Cwrtu  Y.  Price,  12  Yes.  89, 101. 


(o)  Hawkins  v.  Luteombt,  2  Swamt. 
375,  391. 

(jf)  Curtit  ▼.  Priee^  12  Yes.  89;  and  tee 
Venablet  t.  Morrit,  7  T.  R.  342. 

{q)  1  Jarm.  Pow.  Dev.  225,  n. 

(r)  See  Venahlee  ▼.  Morrie,  7  T.  R.  348, 
438. 
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hrirSf  in  trust  to  permit  and  suffer  a  feme  caverte  to  reoeive  the  rents     Fart  II. 
for  her  separate  use  during  her  life,  and  after  her  decease  then  to  the    ^ s^i^^i  ^' 

tue  of  her  first  and  other  sons  in  tail,  with  remainder  to  the  use  of  her   

daughters  in  tail ;  with  similar  devises  in  remainder  (but  without 
repeating  the  limitation  to  the  trustees)  in  trust  for  other  femes 
covertes  and  to  the  use  of  their  respective  children,  and  with  an  ultimate 
devise  to  the  testator'^s  right  heirs.  It  was  held  by  the  Court  of  K.  B., 
that  the  testator^s  object  was  to  secure  the  beneficial  enjoyment  of  the 
estate  to  the  several  femes  covertes^  which  could  only  be  accomplished 
by  the  legal  fee  being  vested  in  the  trustees ;  and  the  judges  returned 
a  certificate  to  that  effect  to  the  Lord  Chancellor  (s), — Lord  Eldon  has 
assigned  as  a  reason  for  this  decision,  that  there  were  various  trusts 
for  the  separate  use  of  married  women^  after  various  trusts  not  for 
married  women,  so  that  those  trusts  could  not  subsist,  unless  the  legal 
estate  was  in  the  trustees  from  the  beginning  to  the  end  ;  and  he 
adds,  that  the  court  also  relied  on  the  non-repetition  of  the  legal 
estate  (t). 

And  upon  the  same  principle  where  there  was  a  devise  to  trustees  When  the 
and  their  heirsy  in  trust  by  sale  or  mortgage  to  raise  money  for  the  pay-  ^  mmtgage. 
went  of  debts  and  legacies^  the  whole  legal  fee  will  be  vested  in  the 
trustees ;  for  no  less  estate  would  enable  them  to  perform  the  trust  (u). 
Indeed,  as  we  shall  see  presently,  in  such  a  case  the  trustees  would 
take  the  fee  by  construction  without  any  words  of  limitation  (x). 
And  so  where  the  trust  was  to  demise  at  their  discretion  the  trus-  Or  to  lease, 
tees  have  been  held  to  take  the  entire  fee,  the  gift  being  to  them  and 
their  heirs  (y). 

In  like  manner  where  the  devise  was  to  trustees  and  their  heirs  to  Or  to  oonTey. 
pay  the  rents  to  certain  persons,  and  then  to  convey  to  T.  O.  in  fee : 
it  has  been  held  that  the  legal  inheritance  vested  in  the  trustees  to 
enable  them  to  make  such  a  conveyance  (z).   And  a  direction,  that  the  Or  to  divide  the 
real  property  shall  be  equally  divided  between  the  cestuis  que  trusts  ^^^JUJ^T^* 
by  the  trustees,  has  also  been  held  to  give  them  the  legal  fee,  for  that  trmu. 
is  equivalent  to  a  direction  to  convey  (a). 

2nd.  In  the  absence  of  any  express  words  of  limitation,  sufficient  to  2nd.  The  estate 
carry  the  legal  inheritance,  the  estate  of  the  trustees  would  be  enlarged  enhm^lto 
and  extended  into  such  an  estate,  as  the  nature  and  purposes  of  the  meet  the  ob- 
trust  required.  tn!t? 

Thus  where  there  was  a  devise  of  real  estate  to  trustees  simply  Demise  to 
(without  adding  any  words  of  limitation)  in  trust  to  sell ;  it  has  been  tnwtces jnthout 

, .  tation  enlarsed 

(«)  Hartan  v.  Harim,  7  T.  R.  652 ;  see  (y)  Doe  d,  Tomkim  ▼.  Wiiianf  2  B.  &  ° 

Bawkina  v.  LutcomBe,  2  Sw.  391.  Aid.  84  ;  Doe  d.  Keen  v.  Walbank,  ib,  354. 

(/)  Hawkini  v.  Luaeombe,  2  Sw.  391.  (r)  Garth  v.  Baldwin,  2  Yes.  646 ;  Doe 

(tt)  Bagehaw  y.   Spencer,  1  Yes.  142  ;  d,  Shelley  v.  Edlm,  4  Ad.  &  Ell.  582 ;  Doe 

Keene  t.  Deardon,  8  East,  248  ;    Doe  d,  d.  Booth  ▼.  Field,  2  B.  &  Ad.  564. 

Oadogam  v.  Bwart,  7  Ad.  &  E.  636,  648.  (a)  Doe  d.  Reee  v.  Williami,  2  M.  &  W. 

{*)  1  Yes.  144 ;  and  vide /lot/.  749. 
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Part  II.     decided,  that  the  tniEtees  would  take  the  fee  by  construction  (a). 
Si^  K   '  -^^^  ^^  where  the  trust  was  to  sell  the  whole,  or  a  sufficient  part,  the 


^ T7T~  construction  would  be  the  same ;  for,  said  Lord  Hardwicke,  as  it  is 

fee  simple  uncertain  what  they  may  sell,  no  purchaser  would  otherwise  be  safe  (i). 
ii^o«e«* *™**  ^^^  ^*  seems  that  a  trust  to  convey  (c)  ;  or  lease  at  discretion (ef) ; 
OrtoooDTeyor  would  have  the  same  effect;  for  a  less  estate  would  not  suffice  for 
^•■^'  those  purposes. 

A  devise  to  And  where  the  devise  is  to  the  trustees  their  executors  adminutror 

^tx9eS9n%.  '^'  ^^  assigns  in  trust  expressly  to  «e//,  it  is  settled  that  the  trus- 
enisrgal  in  like  tees  would  take  thefee^  and  not  a  mere  chattel  interest,  as  the  nature 
manner.  ^f  ^|^^  trust  would  not  be  satisfied  by  a  less  estate  (e).    And  this  con- 

struction would  be  more  readily  adopted,  where  personal  estate  was 
included  in  the  devise  to  the  trustees ;  for  the  limitation  to  the  execu- 
tors could  then  operate  upon  the  personalty  (/)• 
Whether  a  Where  there  was  a  devise  of  real  estate  to  persons  without  words 

tecBwUkoMi  of  limitation^  in  trust  to  pay  debts  annuities  or  legacies,  and  no  sak 
wards  ijfUml'  ^^^g  expressfy  directed^  it  does  not  appear  to  have  been  settled,  whether 
tmst  to  pay  the  trustees  would  take  the  inheritancCi  or  a  chattel  interest  for  a 
debu,  ^f^  term  of  years. 

chattel  interest.  In  CordaWs  case,  (the  earliest,  in  which  this  question  arose,)  there 
^^^'^'^^  was  a  devise  to  two  persons,  to  hold  for  payment  of  debts  and  legacies, 

and  afterwards  to  ^.  for  life,  with  remainders  over;  and  it  was 
resolved,  that  this  was  no  freehold  in  the  devisees,  but  only  a  term 
of  yearsy  *^  though  it  could  not  be  said  for  any  certain  number  of 
years  ^  (y). 

So  in  Carter  v.  Bamaaiston  a  testator  directed,  that  in  case  of 

the  deficiency  of  his  personal  estate  his  executors  should  recAve  the 

'  profits  of  his  whole  real  estate  for  the  payment  of  his  debts  and 

legacies ;  and  after  those  should  be  paid,  he  devised  the  real  estate  to 
different  persons  for  life  and  in  fee,  and  it  was  decided  by  the  House  of 
Lords,  that  the  executors  took  only  a  chattel  interest  for  the  payment 
of  debts  (A). 

In  Hitchens  v.  Hitchens  the  devise  was,  that  if  the  testator's  stock, 
&c.,  should  not  be  sufficient  for  the  payment  of  his  debts  and  legacies, 
his  executors  should  pay  the  same  out  of  the  rents  and  profits  of  his 
real  estate ;  and  when  debts  and  legacies  were  paid  he  devised  his  real 
estate  to  his  son  in  tail  with  remainder  over ;  the  court  held,  that  the 
estate  in  the  executors  was  but  a  chattel  interest  (i). 

(a)  8hwf  ▼.  Weigh,  1  Eq.  Ca.  Abr.  184 ;  and  Ambl.  95  ;  1  Jarm.  Pow.  Der.  226,  n. ; 

Gib9im  ▼.  Lord  Moi^fori,  1  Yes.  491 ;  8.  C.  Hewrdstm  v.  WiUummm,  1  Keen,  33, 41.  4 
Ambl.  95.  (/)  1  Yea.  491 ;  but  see  Dm  d.  White  t. 

(6)  Bagehmo  ▼.  I^peneer,  1  Yes.  144.  Simpetm,  5  East,  162. 

(e)  Doe  d.  Booth  v.  Field,  2  B.  &  Ad.  (ji)  CordalVe  case,  Cro.  EU.  315;   see 

&&6«  Maandng^e  case,  8  Rep.  96. 

{d)  Doe  d.  Keen  v.  WMank,  2  B.  &  (A)  Carter  ▼.  Bamadieton,  I  P.  Wms. 

Ad.  554.  506,  9. 

(0  G^**w«  V.  Lord  Monifiri,  I  Yes.  491,  (i)  Hitehem  v.  Hitehem,  2  Yeni.  404. 
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The  decision  in  Popham  v.  Bampjield^  that  the  devise  of  an  estate     Part  II. 
tail  to  the  use  of  ^.  in  remainder  after  a  devise  to  trustees  for  the  pay-    ^"sbct*i^^ 

ment  of  debts,  vested  the  use  and  legal  estate  in  A.^  may,  as  we  have  

already  seen,  be  reconciled  with  the  other  authorities,  if  the  trustees 
were  held  to  take  a  chattel  interest  in  the  devised  estate  (ft). 

However  in  Gibson  v.  Lord  Montfcrtj  a  testator  gave  all  his  free- 
hold, leasehold,  and  personal  estate,  to  trustees  their  executors  admi- 
nistrators  and  assigns^  in  trust  to  pay  several  annuities  sums  and 
legacies  on  the  deficiency  of  the  personal  estate,  out  of  the  rents  issues 
and  profits  arising  by  the  real  estate,  and  gave  the  residue  of  his  real 
and  personal  estate  after  provision  being  made  for  the  payment  of  the 
legacies,  &c.,  over :  Lord  Hardwicke  held,  that  the  purposes  of  the 
trust  could  not  be  satisfied  by  the  annual  perception  of  the  rents  and 
profits  by  the  trustees,  in  which  case  only  could  they  take  a  chattel 
interest :  but  that  the  legacies  must  be  raised  by  the  sale  of  the  real 
estate,  for  which  purpose  the  trustees  must  take  the  legal  inheritance(Z). 
His  Lordship  seems  to  have  attached  considerable  importance  to  the 
expression  '^  arising,'*^  as  showing  that  the  trustees  were  not  to  be  con- 
fined to  the  annual  profits  only. 

It  will  doubtless  be  remarked,  that  in  this  case  the  estate  was' 
limited  to  the  trustees  their  executors  administrators  and  cLSsigns :  at 
first  sight  therefore  it  would  seem  not  to  apply  to  the  question  now 
under  discussion,  rt2r.,  the  case  of  a  devise  to  trustees  for  payment  of 
debts  without  any  words  of  limitation.  But  Lord  Hardwicke  in  his 
judgment  observed,  that  the  devise  included  both  freeholds  and  lease- 
holds, and  on  that  ground  he  restricted  the  operation  of  the  teim 
"  executors"'*  to  the  leaseholds,  and  treated  the  devise  of  the  freeholds, 
a^if  it  had  been  made  to  the  trustees  and  their  assigns  without  any 
terms  of  limitation  (m).  The  case  is  therefore  a  direct^  and  very 
strong  authority  on  the  point  in  question,  deciding  that  a  devise  to 
trustees  to  pay  debts  and  legacies  without  any  words  of  limitation  may 
in  certain  cases  give  them  an  estate  in  fee  simple. 

In  Wykham  v.  Wykham  a  tenant  for  life  under  a  will  was  empowered 
to  limit  or  appoint  all  or  any  part  of  the  estate  to  trustees,  upon  trust 
hy  the  rents  and  profits  thereof  to  raise  and  pay  a  yearly  rent-charge 
as  a  jointure  for  his  wife.  The  tenant  for  life  exercised  this  power  by 
deed,  appointing  the  estate  of  trustees  and  their  heirs,  in  trust  by  the 
rents  and  profits  to  raise  and  pay  a  jointure  rent-charge  of  500/.  On 
a  case  sent  to  the  Court  of  King's  Bench  the  judges  certified,  that  the 
trustees  took  an  estate  in  fee  (n)  ;  the  same  question  was  then  sent 
for  the  opinion  of  the  Court  of  Common  Pleas,  and  the  judges  there 

(A)  Popham  v.  Bampfield,  1  Vcrn.  79;      491 ;  S.  C.  Ambl.  93,  5. 
«i/e,p.  211,  n.  (*).  [m)  1  Ves.  491.  Ambl.  93, 

(0  Gibton  T.  Lord  Montfort,  1  Yes.  485,  (n)  Wykham  t.  Wykham,  11  East,  458. 
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Part    I.     held,  that  the  trustees  took  no  legal  estate  (o).    But  on  die  hearing 
^'^^i  "•   of  tbe  ««««  before  Lord  Eldon,  his  Lordahip  stated  the  strong  incKna. 
tion  of  his  mind  to  be,  that  the  proper  mode  of  securing  the  rent- 
charge  would  have  been  by  Testing  in  the  trustees  a  term  of  ninefy- 
nine  years,  if  the  jointress  should  so  long  live  (p).     It  therefore  seenis 
to  follow,  that  if  the  devise  had  been  directly  to  the  trustees  upon 
trust,  to  raise  and  pay  or  secure  the  annuity  without  any  words  of 
limitation,  Lord  Eldon  would  have  held,  that  they  took  a  chattel 
interest  for  a  term  of  years  determinable  on  the  death  of  the  annuitant. 
A  devise  to  The  court  will  be  reluctant  to  extend  the  estate  of  the  trustees 
^^^^tm-i^e     W®^^  ^h®  interest,  expressly  given  them  by  the  terms  of  the  limita- 
in  trust  to  pay    tions  (q).     If  therefore  the  estate  be  limited  in  express  terms  to  the 
^em  a^^ttir  ^i^'^^^^^y  '^^'^  executors  administrators  and  assigns  for  the  payment  of 
interest  only,      annuities,  or  debts,  or  legacies ;  it  is  clear  that  they  would  have  only  a 

chattel  interest,  unless  the  general  nature  and  object  of  the  trust  (as 
in  Qibson  v.  Lord  Montfort)  required  that  the  inheritance  should  be 
vested  in  them  (r). 

In  Doe  d.  White  v.  Simpson  a  testator  devised  to  two  trustees  and 
the  survivor  and  the  executors  and  administrators  of  the  survivor 
'  certain  lands,  together  with  the  arrears  of  rent,  and  a  bond  and  judg- 
ment given  by  a  tenant  for  rent  then  due,  in  trust  out  of  the  rents  and 
profits  and  arrears  to  pay  two  life  annuities,  and  then  in  trust  out  of 
the  residue  of  the  rents  and  profits  to  pay  800/.  to  certain  persons,  and 
after  pajrment  of  the  annuities,  and  800/.  he  devised  the  estate  to  a 
person  for  life  with  remainders  over.  There  was  a  power  for  the 
trustees  and  the  survivor  his  executors,  &c.,  to  grant  building-leases 
as  oft-en  as  there  should  be  occasion  for  any  number  of  years.  It  was 
held  that  the  trustees  took  an  estate  for  the  lives  of  the  annuitants, 
together  with  a  term  of  years  sufficient  for  raising  the  800/.,  and  not 
the  fee  (s). 

In  Gibson  v.  Lord  Montfort,  Lord  Hardwicke  recognized  the 
validity  of  the  objection,  that  the  gift  of  real  estate  to  trustees  their 
executors,  &c.,  was  descriptive  of  a  chattel  not  passing  the  inheritance 
to  them ;  but  his  Lordship  considered,  that  the  objection  had  no 
weight  in  the  case  before  him  by  reason  of  the  personal  estate,  which 
was  included  in  the  devise  to  Uie  trustees  (0*  However  it  is  to  be 
remarked,  that  in  Doe  d.  White  v.  Simpson,  the  devise  was  of  real  and 
personal  estate  combined ;  and  the  Court  of  King^s  Bench  not  only 
did  910^  consider  that  circumstance  a  reason  for  holding  that  the 
trustees  should  take  the^e^  ;  but  on  the  contraiy  relied  much  on  that 

(o)  Wykham  v.  Wykham,  3  Taunt.  316.  41. 

(p)  Wykham  ▼.  JVykham,  18  Ves.  395,  (*)  Doed.  White  Y.  Smy^toih  5  East,  162. 

^16-  (t)  Oibton  ▼.  Lord  Mtmiftrt,  1  Ves.  491 : 

(y)  1  Jarm.  Pow.  Dcv.  231,  n.  8.  C.  Gibwm  v.  Roaen,  AmtL  95. 
(r)  Heardtom  v.  WiiluumeoHt  I  Keen,  33, 
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bet  in  coming  to  the  decifiion,  that  they  took  only  for  a  term  of    Part  IT. 

The  latest  case  on  this  subject,  is  that  of  Heardsan  v.  Williamson.  

There  a  testator  after  his  wife^s  decease,  in  case  certain  mortgage 
debts  were  not  then  paid  off,  gave  and  devised  his  real  estate  to  two 
trustees  and  the  survivor  and  the  executors  and  administrators  of  the 
smrvivor,  in  trust  to  let  the  same,  and  apply  the  rents  for  payment  of 
the  mortgage  debts,  until  the  whole  should  be  fully  paid  off  and  dis- 
charged by  the  gradual  receipt  of  the  rents  and  profits ;  and  from  and 
after  the  payment  of  his  mortgage  debts  as  aforesaid,  he  gave  and  de- 
vised the  estate  to  his  son  and  his  assigns  for  life ;  and  after  his  son^s 
decease  to  such  child  or  children  as  his  said  son  should  have  lawful 
issue  of  his  body  as  tenants  in  common  in  fee,  with  remainder  in 
default  of  such  issue  to  his  three  other  sons  in  common  in  fee.  The 
xQortgage  debts  were  paid  off  by  the  trustees  after  the  death  of  the 
wife;  and  the  testator^s  son,  having  no  child,  executed  a  deed  under 
the  Fines  and  Recoveries  Act,  with  the  view  of  barring  the  subsequent 
contingent  remainders,  and  vesting  the  entire  fee  in  himself.  The 
eflScacy  of  this  deed  depended  upon  whether  the  legal  fee  was  or  was 
not  vested  in  the  trustees  of  the  will,  for  if  it  were,  that  estate  would 
have  supported  the  contingent  remainders ;  and  this  was  the  question 
which  called  for  decision  in  the  case.  It  was  held  by  the  Master  of 
the  Rolls  (Lord  Langdale),  that  the  trustees  took  only  an  estate  until 
the  mortffoge  debts  were  paid ;  and  the  debts  having  been  paid  off  the 
trust  ceased,  and  the  legEil  estate  vested  in  the  plaintiff,  the  testator^s 
son  (x). 

It  may  be  observed  here,  that  a  limitation  of  real  estate  to  trustees  But  such  a 
their  executors  administrators  and  assigns  will  clearly  give  them  an  f^^J^  §^® 
estate  in  fee  simple,  if  the  purposes  of  the  trust  require  it  (y).  necessary. 

A  devise  to  trustees  in  the  first  instance  simply  without  any  words  of  Effect  of  a 
limitation^  followed  by  a  direction,  that  they  and  their  heirs  shall  raise  ^J^^^J*' 
and  pay  debts  and  legacies,  is  not  tantamount  to  a  direct  devise  to  ward$  qfiind- 
them  in  fee,  and  they  will  take  only  such  an  estate,  as  is  sufiicient  to  (I'^^f  JJ^ 
enable  them  to  discharge  the  trust  by  paying  the  debts  and  legacies  {z).  executed  by 

On  examination  of  the  cases,  in  which  the  estate  of  devisees  in  ^^y^^ 
trust  for  the  payment  of  debts,  &c.,  has  been  confined  to  a  chattel 
interest,  it  will  be  found,  that  in  all  of  them  the  payment  was  directed 
to  be  madeoii^  of  the  rents  and  profits :  and  it  was  admitted  by  Lord 
Hardwicke  in  Gibson  v.  Lord  Montfort^  that  a  chattel  interest  in  the 
trustees  would  suffice  for  that  purpose,  but  for  that  purpose  alone  (a). 

Therefore  if  there  be  a  devise  to  trustees  without  any  words  of  limi-  Result  to  be 

coUected  from 

(v)  Dot  d.  White  v.  Simjmn^  5  East,  fftardion  t.  Wiilumuon,  1  Keen,  33,41. 
172.  (z)  Aekland  v.  LutUy,  9  Ad.  &  £U.  879. 

Of)  HeaHmm  ▼.  WiUiamtim,  1  Keen,  33.  (a)  1  Yes.  491. 

(y)  Gib9tmi,LordMmUif9rt.\yu.A%l\ 

q2 
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Part  II. 

Cbaptbr  II. 

S£CT.    1. 

the  decisions, 
as  to  trustees 
taking  the  fee, 
or  a  chattel  in- 
terest under  a . 
devise  in  trust 
to  pay  debts. 


Qiuerer    The 
length  of  the 
term  to  be 
taken.    If  de- 
visees intrust 
for  payment  of 
debts,  &c.  take 
only  a  chattel 
interest  ? 


tatian^  or  d  fortiori  to  trustees  their  executors  administrators  and  as- 
signs  in  trust  out  of  the  rents  and  profits  to  pay  debts  or  legacies;  and 
if  from  the  amount  or  nature  of  the  payments  to  be  made,  as  well  as 
the  general  scope  of  the  trust,  the  payments  may  well  be  discharged 
by  an  annual  perception  of  the  profits,  and  no  sale  or  other  anticipation 
of  the  income  is  necessary  for  that  purpose;  the  authorities  without  ex- 
ception establish  that  the  trustees  will  take  only  a  term  of  years  suffi- 
cient for  raising  the  required  monies,  and  no  estate  of  inheritance  will 
vest  in  them  (b).  And  the  fact,  of  the  devise  being  to  the  persons  who 
are  appointed  executors^  would  seem  to  be  in  favour  of  this  construc- 
tion (c). 

But  if  from  the  terms  of  the  devise,  or  the  nature  of  the  payments 
to  be  made,  it  appear  that  the  devisees  in  trust,  are  not  to  be  restricted 
to  the  perception  of  the  annual  income  of  the  estate,  but  are  at  liberty 
to  raise  the  required  sums  by  sale  of  all  or  any  part  of  the  estate,  then, 
according  to  Lord  Hardwicke^s  decision  in  Oibson  v.  Lord  Montfort, 
the  legal  inheritance  will  necessarily  be  vested  in  the  trustees  (d) ;  and 
this  although  the  devise  be  to  the  trustees  their  executors  and  admi- 
nistrators (e). 

If  the  case  of  Doe  d.  White  v.  Simpson  cannot  stand  as  an  authority 
with  that  of  Gibson  v.  Lord  Montfort^  (and  it  is  certainly  difiicult  to 
reconcile  the  two  decisions,)  the  former  case  appears  to  be  at  once 
more  consistent  with  the  stream  of  authorities  than  the  latter,  as  well 
as  more  in  accordance  with  the  general  principles  of  construction, 
which  prevail  in  these  cases :  for  the  tendency  of  the  decisions  is  to 
confine  and  restrict,  rather  than  enlarge,  the  estate  of  trustees.  Even 
if  a  sale  were  necessary  for  the  purpose  of  raising  the  required  sums, 
it  by  no  means  follows,  that  the  entire  inheritance  must  be  disposed  of 
for  that  purpose ;  for  this  might  obviously  be  accomplished  with  equal 
facility  by  a  sale  or  mortgage  for  a  term  of  years  only. 

However  assuming,  that  in  such  a  case  the  trustees  would  take 
merely  a  chattel  interest,  a  difficulty  still  remains  to  be  disposed  of, 
which  is  left  almost  untouched  by  the  authorities,  mz.,  the  length  or 
duration  of  the  term  of  years  which  would  be  vested  in  the  trustees. 

In  CordalVs  case  the  court  expressly  refused  to  decide  that  point  (/). 
According  to  the  reports  of  Carter  v.  Samadiston  (g)  ;  and  Hiichens 
V.  Hitchens  (/i)  ;  it  was  left  undetermined  in  each  of  those  cases ;  and 
in  Doe  d.  White  v.  Simpson  it  was  merely  held,  that  the  trustees  took 
a  term  of  years  sufficient  for  the  purpose  of  raising  the  800/.  (i),  cer- 


(b)  CordeWt  case,  Cro.  Eliz.  315  ;  Wyi- 
ham  V.  Wykham,  18  Ves.  416  ;  ffeardton  r, 
Willianuon,  1  Keen,  33. 

(c)  Carter  v.  BamadutGn,  1  P.  Wms. 
589  ;  Hitehetu  t.  Hiiehent,  2  Vem.  404 ; 
Co.  Litt.  42,  a. 

(rf)  Gibson  V.  Lord  Monffort,   1  Ves. 


485  ;  £^.  C.  Ambl.  93. 

(e)  Heardion  ▼.  WUliamton,  1  Keen,  41. 

[/)  CordalVM  case,  Cro.  EIL  315. 

[g)  1  P.  Wms.  509. 

(A)  2  Yem.  404. 

(t)  5  East,  162 ;  and  see  ^ci^famT  t.  Lnt- 
ley,  9  Ad.  &  Ell.  879. 
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tainly  a  most  vague  and  unsatisfactory  limit,  whereby  to  ascertain  the     Part  II. 
determination  or  continuance  of  the  legal  interest  in  real  estate.     The   ^^^^""^  ^'- 

circumstances  of  Heardson  v.  Williamson  (A),  rendered  it  unnecessary  

to  decide  the  point  in  that  case.  The  difficulty  therefore  is  one,  for 
which  it  is  very  difficult  to  lay  down  any  satisfactory  solution ;  and  it 
doubtless  forms  a  very  serious  practical  objection  to  the  constructiony 
which  gives  to  the  trustees  in  such  cases  only  a  chattel  interest,  and  an 
equally  strong  argument  in  favour  of  their  taking  the  fee. 

A  devise  to  trustees  without  the  addition  of  any  words  of  limitation  Devise  to 
in  trust  to  pay  the  rents  and  profits  to  a  person  or  persons  ybr  lifcj  fol-  *™***!jrj?' 
lowed  by  a  gift  of  the  estate  over,  will  give  the  trustees  an  estate  during  limitation,  in 
the  life  of  the  cestui  que  trust  for  life  (Q ;   as  we  have  already  seen,  SS*J?e8tlim 
that  a  devise  to  the  trustees  and  their  heirs  on  a  similar  trust  will  be  &  ^e  estete. 
cut  down  into  a  life  estate  (m). 

And  a  similar  devise  to  trustees  in  trust  for  an  individual  until  21  or  A  similar  devise 
any  other  specified  age^  will  give  them  a  chattel  interest  only,  deter-  ^  ^\^"'^' 
minable  upon  the  cestui  que  trust's  attaining  that  age,   or  dying  chattel  interest 
before  (n).  to  the  trustees. 

Where  the  trust  is  to  pay  an  annuity  out  of  the  rents  to  a  person  Where  the 
during  life,  the  estate  of  the  trustees  might  in  like  manner  be  limited  ^* "  to  pay  a 
to  the  continuance  of  the  life  of  the  annuitant ;  and  the  difficulty 
attending  the  raising  and  paying  of  debts  or  any  gross  sum  would  not 
therefore  arise. 

However  there  appears  to  be  some  discrepancy  in  the  authorities,  as  Whether  trus- 
to  whether  the  trustees  in  such  a  case  would  take  a  freehold  interest  ^j^l^  ^^ 
for  the  life  of  the  annuitant,  or  a  chattel  interest  for  a  term  of  years  for  the  life  of 
determinable  on  his  death.     In  Doe  d.  White  v.  Simpson  {o)  it  was  or  a  term  of 
held  that  the  trustees  took  a  freehold  estate  (o) ;  but  in  Wykham  v.  yea"?  Qu^ef 
Wykham  {p)  it  appears  to  have  been  Lord  Eldon's  opinion,  that  the 
proper  interest  to  be  given  them  would  be  a  term  for  ninety-nine  years 
determinable  on  the  death  of  the  annuitant  {p). 

The  object  of  the  trust  would  be  equally  answered  in  either  case ; 
but  the  question  may  sometimes  become  one  of  practical  importance, 
as  determining,  in  whom  the  first  legal  freehold  estate  is  vested. 

Where  a  series  of  limitations  are  contained  in  a  will,  the  mere  A  direct  gift 
alteration  of  the  language  in  any  of  the  subsequent  limitations  by  the  « '^"/^J^^®^ 
use  of  words  of  direct  gift  to  the  persons  taking  the  beneficial  interest,  the  beneficial 
instead  of  the  expression,  "  in  trust  for,''  which  had  been  previously  ^^sSiy^pJe. 
employed,  would  not  have  the  effect  of  determining  the  legal  estate  in  vent  the  legal 

the  trustees,  and  vesting  it  in  the  beneficial  takers,  if  the  purposes  of  vesting'iS^^he 

tmstees. 
(k)  I  Keen,  33.  Cr.  336 ;   Doe  d.  Cadogan  v.  EwarU  7  Ad. 

(0  Shapiand  t.  Smiih,  1  Bro.  C.  C.  75  ;  &  £U.  636,  667. 
i^  d,  Cadooan  v.  Bwari,  7  Ad.  &  EU.  636,  (o)  5  East,  162  ;  and  see  Jenkitu  v.  /m- 

667.  i^tfii,  Willes,  650. 

(m)  Vide  tupra.  {p)  18  Yes.  416. 

(«)  Dot  d.  Player  v.  NicholU,  I  B.  St 
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Part  II.     the  will  required,  that  the  legal  interest  should  continue  in  the  trus- 
SBcrf^.  *   ^^^  ^^^  ^  longer  period  (9).     However  such  a  mode  of  wording  would 

doubtless  have  its  e£Pect  in  determining  the  construction  in  a  doubtful 

case. 
a  devise  to  A  devise  to  trustees  to  preserve  contingent  remainders,  withoiU  any 

trustees  to        words  of  limitation,  would  irive  them  an  estate  pur  autre  vie ;  and  this 

preserve  con-  •'  111.  4.1  .  1 

tingent  re-  estate  would  not  be  enlarged  mto  a  fee  by  a  power  given  to  the  same 
^^ords^*^'  ^"^s^^^s  "generally  to  do  all  necessary  acts  to  effectuate  his  intentions 
limitation  gives  as  to  the  disposition  of  the  estate.^  For  such  a  direction  only  means 
pJr«tt?r«^*  ^^^  ^^y  ^^^^  ^^®  ®^<5h  powers,  as  are  incident  to  their  character 

of  trustees  to  preserve  contingent  remainders  (r). 

And  an  estate  to  preserve  contingent  remainders  would  not  in  any 
case  be  so  enlarged,  if  the  effect  of  such  a  construction  would  be  to 
contradict,  or  disappoint  other  dispositions  in  the  will  («). 
Extent  of  the  The  question  as  to  the  duration  of  the  estate  of  the  trustees  can 
te^^v^m^e  ^^ly  a^is^  where  the  subject  is  personal  estate ;  for  in  that  case  the 
trust  is  of  whole  legal  interest  is  in  general  vested  in  the  trustees  by  a  gift  wUk- 
^^'^''^'^  ^     '  c/iit  any  words  of  limitation^  and  will  continue  in  them  until  devested 

by  a  legal' transfer  or  assignment  (t). 
Effect  of  1  Vict.      Such  was  the  very  unsatisfactory  state  of  the  law  on  this  subject 
c.  26.  previously  to  the  recent  Will  Act  (1  Vict.  c.  26).     The  uncertainty 

and  inconvenience  of  the  existing  doctrine  called  imperatively  for  the 
legislative  remedy,  which  is  provided  by  that  statute.  By  the  80th 
section  of  that  act  it  is  enacted,  that  any  devise  of  real  estate  (not 
being  a  presentation  to  a  church)  to  a  trustee  or  executor  shall  be 
construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or  interest 
of  the  testator,  unless  a  definite  term  of  years  or  an  estate  of  freehold 
shall  be  given  him  expressly  or  by  implication.  And  by  the  31st  sec- 
tion where  real  estate  shall  be  devised  to  a  trustee  without  any  express 
limitation  of  the  estate,  and  the  beneficial  interest  shall  not  be  given 
to  any  person  for  life,  or,  if  given  for  life,  the  purposes  of  the  trust 
may  continue  beyond  the  life  of  the  first  cestui  que  trusty  the  trustee 
will  take  the  fee  simple  and  not  an  estate  determinable  with  the  satis- 
faction of  the  trust.  The  provisions  of  the  act  of  course  do  not  at  all 
affect  trusts  created  by  deed,  which  are  still  governed  by  the  old 
doctrine.  And  they  apply  only  to  wills  made  after  the  let  of  January 
1888. 

The  effect  of  these  enactments  is,  that  all  devises  to  trustees,  con- 
tained in  wills  made  since  the  1st  of  January  1888  will  give  them  an 
estate  in  fee  simple  without  any  words  of  limitation,  unless  the  interest 

{q)  Do§  d.  Timkynt  v.  fFt/ian,  2  B.  &  see  Co.  Litt.  290,  b.  Butl.  noteVIIL 
AL  84 ;  Mwrtkwaiie  v.  Jenkmaon,  2  B.  &  Cr.  (#)  Thtmg  ▼.  Be^ford^  1  Bro.  C.  C.  315. 

357 ;  see  Satifard  v.  Irby,  3  B.  &  Al.  654  ;  (/)  See  Eiion  v.  Shepkard,  1  Bro.  C.  C. 

1  Jarm.  Pow.  Dev.  230,  n.  531 ;  2  Jarm.  Pow.  Dcv.  631, 

(r)  Tkons^  v.  Beiford,  1  Bro.  C.  C.  314  ; 
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of  the  cestui  que  trust  is  limited  to  him  expressly  for  life,  and  the      Part  II. 

trusts  are  such,  that  they  cannot  by  any  possibility  continue  beyond  ^"b™*2^'* 

the  life  of  the  beneficial  tenant  for  life.     This  construction  however  is  " 

excluded,  where  a  term  of  years  or  a  partial  freehold  estate  is  expressly 
limited  to  the  trustees. 


Sect.  2. — Where  the  Estate  of  the  Trustees  is  created  by  Deed. 

In  wills  the  intention  of  the  testator  is  allowed  much  greater  lati-  Greater  latitude 
tude  in  controlling  and  modifying  the  words,  than  is  admitted  in  the  f^  J^f^h*^^*^ 
construction  of  deeds.     Ck)nsequently  the  decisions  in  the  former  case  in  deeds, 
must  be  very  cautiously  received  as  authorities  in  the  latter  (ti). 

However  it  has  been  decided  that  even  in  a  deed  a  limitation  to  the  Whether  an 
use  of  trustees  and  their  heirs  may  be  restricted  to  an  estate  pur  autre  ^*^  ^^fh 
vie  by  a  necessary  implication  arising  from  the  object  of  the  trust,  use  of  trustees 
coupled  with   the  nature  of  the  subsequent  limitations.     The  case  restricted  tT'^' 
alluded  to  is  that  of  Curtis  v.  Price  (x) ;   there  by  a  post-nuptial  estate /wr 
settlement,  made  after  the  marriage  of  Martin  and  Eleanor  Barry,  (w^J;^* 
certain  lands  were  conveyed  by  the  husband  to  Powell  and  James  Cwiis\.  Price. 
their  heirs  and  assigns  to  the  use  of  the  husband  for  life  with  remain- 
der to  the  use  of  the  wife   during  her  life,  if  she  should  continue 
unmarried ;  but  if  she  should  marry,  then  to  the  use  and  behoof  of 
Powell  and  James  and  their  heirs^  upon  trust  out  of  the  rents  and 
profits  to  pay  an  annuity  of  50/.  to  the  wife  during  her  life,  and  with 
the  rest  of  the  rents,  &c.  to  maintain  the  children  of  the  marriage ; 
and  after  the  death  of  both  the  husband  and  wife  to  the  use  of  the  same 
trustees  their  executors^  ^cfor  the  term  of  100  years,  with  remainder 
to  the  use  of  the  heirs  of  the  body  of  the  wife  by  the  husband,  with 
remainder  to  the  right  heirs  of  the  husband.    The  husband  died  in  the 
lifetime  of  the  wife,  who  married  again  ;  and  one  of  the  questions  was, 
whether  the  limitation  to  the  use  of  the  heirs  of  the  body  of  the  wife 
was  a  legal  remainder :   for  the  remainder  in  that  case  would  have 
coalesced  with  her  prior  estate  for  life  according  to  the  rule  in  Shelly^s 
case,   so  as  to  give  her  an   estate  tail. — And  this   depended  upon 
whether  the  legal  estate  in  fee  simple  was  vested  in  the  trustees  by 
virtue  of  the  limitation  to  the  use  of  them  and  their  heirs ;  for  if  they 
took  the  entire  legal  fee,  the  subsequent  limitations  were  of  course 
mere  equitable  estates,  which  could  not  coalesce  with  the  wife's  prior 
legal  estate  for  life.     It  was  held  by  Sir  William  Grants  M.  R.,  that 
the  trustees  took  only  an  estate  during  the  life  of  the  wife,  although, 
as  we  have  seen,  the  limitation  in  the  deed  was  expressly  to  the  use  of 
them  and  their  heirs,  without  any  such  restriction  (z). 

His  Honor  rested  his  decision  in  this  case,  partly  on  the  circum- 

(tt)  Co.  Litt.  290,  b.  Butl.  note  VIII.  j  (x)  Curiu  v.  Price,  12  Ves.  89. 

tee  Colmore  t.  Tyndal,  2  Y.  &  J.  605. 
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Part  II. 

Chapter  II. 

Sect.  2. 


That  construc- 
tion applied  a 
fortiori  where 
the  Me  is  not 
limited  to  the 
trustees. 


Jform. 


Observationi  on 
the  case  of 
Curtis  Y.  Price. 


stance  of  the  trust  requiring  only  an  estate  for  life  in  the  trustees  as 
in  Doe  v.  Hicks  (y);  but  principally  on  the  subsequent  Imitation  of  the 
term  of  100  years  to  the  same  trustees.  A  limitation,  which  could  only 
be  made  to  take  effect  by  restricting  the  interest  of  the  trustees  to  an 
estate  for  the  life  of  the  wife  (z). 

It  will  be  observedi  that  the  limitation  in  Curtis  v.  Price  was  ex- 
pressly to  the  use  of  the  trustees  and  their  heirs :  its  authority  there- 
fore applies  a  fortiori  to  cases,  where  the  estate  is  limited  simply 
to  them  and  their  heirs,  without  any  declaration  of  the  use,  and 
where  they  consequently  take  the  use  and  legal  estate  by  construction 
from  the  nature  of  the  trust. 

In  Venables  v.  Morris  (a),  after  some  previous  limitations  contained 
in  a  deed,  there  was  a  limitation  to  the  use  of  a  feme  coverte  for  life 
with  remainder  to  the  use  of  two  trustees  and  their  heirs^  in  trust  to 
support  the  contingent  uses  and  estates  thereinafter  limited,  (but 
without  confining  the  estate  of  the  trustees  to  the  continuance  of  the 
preceding  life  estate,)  with  remainder  after  certain  estates  limited  in 
use  to  the  sons  and  daughters  of  the  marriage,  to  the  use  of  such 
persons  for  such  estates,  &c.,  as  the  wife  should  appoint  (a). 

On  a  case  sent  by  the  Lord  Chancellor  for  the  opinion  of  the  Court 
of  King^s  Bench ;  the  judges  certified,  that  the  trustees  took  the 
legal  fee  under  the  limitation  to  them  in  the  deed ;  on  the  ground,  as 
was  observed  by  Lord  Kenyon  on  another  occasion,  that  if  the  wife, 
in  exercising  her  power  of  appointment,  had  introduced  any  contingent 
remainders,  they  might  all  have  been  defeated,  if  the  uses  were  not 
executed  in  the  trustees  (&). 

It  is  observable,  that  the  court  in  deciding  Venables  v.  Morris,  did 
not  rest  their  judgment  upon  any  difference  between  the  effect  of 
a  limitation  by  deed,  and  one  by  will.  So  far  therefore  it  is  certainly 
a  negative  authority  in  favour  of  the  non-existence  of  any  such  distinc- 
tion ;  and  was  alluded  to  as  such  by  Sir  William  Grant  in  Curtis  v. 
Price  (c). 

With  the  exception  however  of  that  negative  authority,  such  as  it 
is,  the  case  of  Curtis  v.  Price  is  the  only  one,  in  which  it  has  been 
decided,  that  an  estate  in  fee  simple,  expressly  limited  by  deed  to 
trustees,  can  be  cut  down  by  mere  implication  into  any  less  extensive 
interest.  And  that  case  might  be  regarded  as  rather  a  strong 
decision,  even  if  it  had  arisen  on  a  will;  for  there  were  some  trusts 
relative  to  an  advowson,  and  to  the  advancement  and  preferment  of 
the  children,  which  rendered  it  open  to  argument,  that  an  estate  in 


(y)  7  T.  R.  433. 

(j)  Curtis  V.  Price,  12  Ves.  100,  1. 

(a)  Venablee  y.  Morrie,  7  T.  R.  342  & 


438 

(b)  In  Doe  v.  HicJtf,  7  T.  R.  437. 

(c)  12  Ves.  100. 
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fee  simple  was  requisite  for  the  due  performance  of  the  trusts,  though     Part  II. 
the  limitations  had  been  contained  in  a  will,  Sibct'^2^'' 

However  it  is  very  remarkable,  that  the  decision  in  Curtis  v.  Price^ 

as  far  as  it  affects  the  present  question,  was  clearly  extrarjudicial. 
The  Master  of  the  Rolls  himself  said,  that  the  judgment,  he  had 
formed  upon  the  other  branch  of  the  case,  rendered  it  of  very  little 
consequence,  whether  his  opinion  on  the  first  question  was  well 
founded  or  not.  That  was  a  question  very  fit  to  be  submitted  to  a 
court  of  law,  which  he  should  otherwise  have  felt  considerable  reluc- 
tance in  deciding  by  his  own  opinion  (e).  The  case  of  Doe  d,  Brune 
V.  Martyn  (/),  also  arose  on  a  deed,  but  in  that  case  the  estate  given 
to  the  trustees  and  their  heirs  was  expressly  confined  by  the  terms  of 
the  instrument  to  the  infancy  of  the  cestui  que  trust. 

On  the  other  hand  authorities  are  to  be  met  with,  which  are  Decisions  op- 
strongly  opposed  to  the  doctrine,  that  an  estate  expressly  limited  in  a  ^^^^^tive 
deed  to  trustees  and  their  heirs  may  be  restricted  by  implication  to  any  restriction  of 
smaller  interest.     It  is  laid  down  broadly  by  Mr.  Butler,  that  where  ^Se'ihnSed^ 
there  is  a  limitation  to  one  for  life,  with  remainder  to  trustees  and  ^y  ^^^  to 
their  heirs  for  preserving  contingent  remaindei*s,  and  the  estate  of  the 
trustees  is  not  restrained  to  the  life  of  the  tenant  for  life ;  in  a  deed 
the  trustees  would  certainly  be  considered  as  taking  the  whole  fee, 
though  it  might  be  otherwise  in  a  will{g). 

In  Wyhham  v.  Wykham  (A),  a  case  subsequent  to  that  of  Curtis  v. 
Price^  the  question  was  much  considered  by  Lord  Eldon,  who 
observed,  that  it  appeared  to  him  very  difficult  to  maintain  the  point, 
that  in  a  deed  this  doctrine  was  to  be  so  applied  :  and  his  Lordship 
accordingly  refused  to  cut  down  the  legal  effect  of  the  grant  in  that 
case  to  the  trustees  and  their  heirs. 

So  in  the  modern  case  of  Colmore  v.  Tyndall,  by  a  deed  of  settlement, 
after  some  preceding  limitations,  an  estate  was  limited  to  the  use  of  M. 
for  life,  with  remainder  to  the  use  of  a  trustee  and  his  heirsy  in  trust  to 
preserve  contingent  remainder;  remainder  to  ilf.^s  first  and  other 
sons  in  tail  male  ;  and  then  to  C  for  life,  with  remainder  to  the  same 
trustee  and  his  heirs,  to  preserve  without  confining  the  estate  of  the 
trustees  in  either  case  to  the  lives  of  ilf.  and  C,  with  remainder  to  C^s 
first  and  other  sons  in  tail  male,  with  remainder  over  in  fee.  It  will 
be  seen  that  these  limitations  closely  resembled  those  in  the  case  of 
Doe  V.  Hichs  (t),  which  has  been  mentioned  in  the  last  section.  How- 
ever, it  was  held  by  the  Court  of  Exchequer  Chamber,  that  the  legal 
estate  in  fee  simple  after  C.^s  life  estate  was  vested  in  the  trustee.  And 


(e)  CurtiM  V.  PHc€,  12  Ves.  101. 

(/)  8  B.  &  Cr.  497. 

($)  Co.  Litt.  290,  b.  Batl  note  VIII. 


(A)  18  Yes.  395,  stated  in  the  preceding 
section. 

(i)  7  T.  R.  433,  stated  preceding  section. 
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Part  II. 

CBAPTB&  II. 
SXCT.   2. 

Result  of  the 
decisions. 


Whether  the 
estate  of  tmS' 
tees  of  a  deed 
may  be  en- 


the  decision  appears  to  have  been  founded,  mainly  on  the  limitation 
being  contained  in  a  deed  and  not  in  a  will  (J). 

If  therefore  the  case  of  Curtis  v.  Price  can  still  be  considered  as  an 
authority,  notwithstanding  the  decisions  and  dicta,  by  which  it  is  op- 
posed, it  is  clear,  that  the  doctrine  which  it  establishes,  will  be  ooa- 
fined  strictly  within  the  limits,  marked  out  by  the  circumstances  of 
that  case.  Therefore  the  legal  operation  of  a  limitation  in  fee  to 
trustees  contained  in  a  deed  will  not  be  restrained  by  implication  to  a 
smaller  estate,  unless  the  intention  of  the  instrument  will  not  only  not 
be  answered,  but  will  be  defeated  and  contradicted  by  giving  to  such 
a  limitation  its  full  effect.  As  where  a  subsequent  estate  for  life  or 
years  is  given  to  the  same  trustees  after  the  limitation  to  them  in 
fee  (m). 

And  a  subsequent  limitation  in  fee  in  the  same  deed  to  the  same 
trustees  will  not  be  considered  so  contradictory,  as  to  confine  the  pre- 
vious limitation  to  them  in  fee  to  an  estate  for  life  (n).  Nor  will  such 
a  construction  be  adopted,  because  an  estate  in  fee  simple,  appointed 
to  trustees  by  a  deed  made  in  execution  of  a  power,  is  inconsistent 
with  the  estates,  limited  by  the  instrument,  by  which  that  power  was 
created  (o). 

So  it  is  quite  clear,  that  an  express  limitation  of  an  estate  in  fee 
contained  in  a  deed  will  not  be  cut  down,  merely  because  a  fee  in  the 
trustees  is  not  necessary  for  the  purposes  of  the  instrument.  In 
Wykham  v.  Wyhham  Lord  Eldon,  after  remarking  that  the  instrument 
purported  to  be  a  grant  in  fee,  and  was  a  deed,  adds,  "  It  purports  to 
be  a  grant  in  fee  for  purposes  clearly  not  recjuiring  a  fee ;  but  still  it 
purports  to  be  a  fee  ;  and  it  is,  I  think,  difficult  to  maintain,  that  if  a 
man  does  more  by  using  words,  which  have  a  legal  eflect,  than  is 
necessary  to  execute  the  purpose  he  professes  to  execute,  the  cir- 
cumstance^ that  he  uses  those  words  of  larger  legal  effect,  than  is 
required,  and  his  purpose,  shall  cut  down  the  legal  effect  of  words  in  a 
deed"(p). 

And  so  any  circumstance,  which  is  merely  corroborative  of  an 
intention  that  the  trustees  should  take  an  estate  only  pur  auire  vie — 
as  a  covenant  for  quiet  enjoyment  by  the  trustees  during  the  life  of 
the  tenant  far  life, — ^will  not  authorize  the  court  to  restrain  the  legal 
operation  of  a  limitation  in  fee  to  them  {q). 

There  does  not  appear  to  be  any  decided  case,  in  which  an  estate, 
given  by  deed  to  trustees  without  any  words  of  limitation,  has  been 
constructively  enlarged  into  a  fee  (as  in  the  case  of  a  devise  by  wiU ) 


!l 


[0  Colmore  v.  Tindall,  2  Y.  &  J.  605. 

[m)  Curlit  v.  Price,  12  Ves.  101 ;  JTy*- 
ham  y.  Wykham,  18  Yes.  422,  3 ;  Colmore 
y.  Tyndall,  2  Y.  &  J.  605. 


(fi)  Colmiore  y.  TgndmU,  2  Y.  &  J.  605. 
(o)  Wykham  y.  Wykham,  18  Yes.  423. 
Ip)  18  Yes.  420,  see  423. 
{q)  Wykham  y.  Wykham,  18  Yes.  423. 
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in  consequence  of  the  nature  and  purposes  of  the  trust — as  from  a     Part  II. 
direction  for  them  to  sell  or  convey;   although  there  is  a  dictum  of   ^^^™^^^* 

Lord  Hardwicke  directly  in  favour  of  this  construction  (r).  ; 

There  is  certainly  no  authority  for  so  enlarging  a  partial  or  particular  pu^tioZ  ^' 
estate  expressly  limited  to  them  by  the  deed. — ^as  where  the  rift  is  to  9"^'/, 

,    .  ;r  »  ®  A  partial  estate 

the  trustees  thetr  executors  administrators  and  assigns^  or  the  estate  is  expressly  giyen 
limited  to  them  during  a  certain  period^  or  until  a  particular  event  2^^  ^  ^% 
takes  place. 

In  such  cases,  for  the  reasons  already  given,  the  decisions  upon  wills 
in  favour  of  a  constructive  enlargement  of  the  estate,  cannot  be 
regarded  as  authorities.  Although  where  the  circumstances  have  pre- 
vented the  enlargement  of  the  estate  in  a  willj  i  fortiori  it  follows, 
that  the  same  circumstances  would  have  a  similar  effect  in  a  question 
arising  upon  a  deed. 


Sect.  3. — Of  Merger  of  the  Estate  of  Trustees. 

Where  the  legal  and  equitable  estates  become  vested  in  the  same  Merger  of  the 
person,  the  latter  will  be  absorbed  and  merge  in  the  former ;  for  a  man  ^^riemi*  stet 
cannot  be  trustee  for  himself  («).     For  this  purpose  however  the  two  when  vested  in 
estates  must  be  co-extensive  and  commensurate ;  or  (more  accurately)  ^^^^ 
the  legal  estate  must  be  equally  extensive  with  or  more  extensive  Requisites  for 
than  the  equitable  estate.     For  the  equitable  fee  will  not  merge  in  a  ^^^^^' 
partial  or  particular  legal  interest  {t). 

Where  a  partial  legal  interest  (as  an  estate  for  life  or  pur  autre  Particular 
ri«,  or  for  a  term  of  years,)  is  vested  in  a  person  upon  trusts,  and  the  J^^J*^^ 
legal  inheritance  or  any  legal  estate  in  immediate  remainder  of  equal  at  law  by  the 
or  greater  extent  than  the  estate  held  in  trust  is  subsequently  acquired  ^^extensive 
by  the  trustee  either  through  his  own  act  or  through  the  operation  of  legal  estate  hj 
law,  there  will  be  a  merger  of  the  trust  estate  at  law.    And  the  same 
legal  consequence  ensues,  where  a  term  of  years  or  other  partial  estate 
devolves  upon  or  is  transferred  to  a  person  upon  trust,  and  the  legal 
inheritance  is  then  previously  vested  in  the  trustee.     In  such  cases  But  the  merger 
however  equity  will  interpose,  and  will  preserve  the  equitable  interests  relieved 
from  destruction,  either  by  decreeing  possession  to  the  cestuis  que  equity. 
trusts  during  the  period  of  the  estate  so  merged ;  or  by  directing  a 
conveyance  to  revive  the  legal  estate  (ti). 

Thus  where  a  person,  having  a  term  of  1,000  years,  assigned  it  to 
the  owner  of  the  inheritance,  in  trust  for  his  wife  and  children,  and 
the  beneficial  interest  in  the  term  was  afterwards  assigned  to  the 
plaintiff.  Lord  Nottingham  decreed,  that  the  plaintiff  should  hold  the 

(r)  miUen  ▼.  VUlien,  2  Atk.  72.  Thorn  v.  Newman,  id.  603  ;    Saundem  v. 

(f)  Wade  V.  Paget,  1  Bro.  C.  C.  364.  Bournford,  Rnch,  424  ;  1  Cruis.  Dig.  Tit  8, 

(0  Philipe  V.  Brydgee,  3  Ves.  126.  Ch.  2,  s.  47. 50 ;  6  id.  Tit.  39,  s.  72, 113,  4. 
(«)  Nwne   V.   Yerwwrth,   3    Sw.    608 ; 
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Chapter  II. 

SscT.  4. 


premises  notwithstanding  the  legal  merger,  and  that  the  heir  at  law  of 
the  creator  of  the  term  should  make  a  further  assurance  to  him  for  the 
residue  of  the  term  (x). 

So  in  another  case  a  trustee  of  a  term  married  a  woman,  who  had 
an  estate  of  freehold  in  the  same  land ;  and  Lord  Nottingham  held^ 
that,  whatever  the  law  might  be,  there  ought  to  be  no  merger  in 
equity  (y).  And  in  Nurse  v.  Yerworth  (z)^  where  a  devisee  in  trust  of 
a  beneficial  term  of  years  afterwards  became  entitled  to  the  remainder 
in  fee,  the  same  learned  judge  decided,  that  the  term  was  not  merged 
in  equity,  and  decreed  an  assignment  of  it  to  a  person,  claiming  under 
a  devise  from  the  cestui  que  trust  {z). 


Presumption  of 
a  re-conveyance 
by  a  trustee, 
when  made. 


Not  merely  on 
account  of 
lapse  of  time. 


Nature  and 
extent  of  the 
doctrine  of 
presumption. 


Sect.  4. — Of  the  Presumption  of  the  Reconveyance^  or  Surrender ^ 

of  the  Legal  Estate  by  a  Trustee. 

In  some  cases,  where  the  legal  interest  has  been  clearly  vested  in 
trustees,  either  in  fee  simple  (a),  or  for  a  term  of  years,  which  has  not 
determined  by  effluxion  of  time  (6)  ;  it  will  be  presumed,  that  that 
interest  has  been  reconveyed  or  reassigned  by  the  trustee  to  the  party 
beneficially  entitled.  And  this  presumption  will  be  made  equally  in  the 
case  of  a  deed  or  will. 

In  Hillary  v.  Waller ^  Sir  Wm.  Grant,  M.  R.,  said,  that  '^presump- 
tions do  not  always  proceed  on  a  belief,  that  the  thing  presumed  has 
actually  taken  place.  Grants  are  frequently  presumed  merely  for  the 
purpose  and  from  a  principle  of  quieting  the  possession.  There  is  as 
much  occasion  for  presuming  conveyances  of  legal  estates,  as  other- 
wise titles  must  for  ever  remain  imperfect,  and  in  many  respects  un« 
available  ;  when  from  length  of  time  it  has  become  impossible  to  dis- 
cover in  whom  the  legal  estate  (if  outstanding)  is  actually  vested  ^  (c). 

However,  in  general,  as  between  trustee  and  cestui  que  trust  mere 
length  of  time  will  not  be  sufficient  of  itself  to  raise  or  support  this 
presumption  :  for  the  possession  of  the  cestui  que  trust  is  usually  con- 
sistent with  the  title  of  the  trustee,  and  undisturbed  enjoyment  for  any 
period  however  long  does  not  shew,  whether  the  title  be  legal  or 
equitable  (d). 

The  nature  and  extent  of  this  doctrine  of  presumption,  as  laid  down 
by  Lord  Mansfield  in  Lade  v.  Holford  («),  was  afterwards  thus  recog- 


{x)  Saunderi  ▼.  Boun\fordf  Finch,  424. 

(y)  Thorn  T.  Newwan^  3  Sw.  603,  and 
see  618  ;  see  Mole  ▼.  SmUht  Jac.  490. 

(?)  iVffrte  ▼.  Venoorth,  3  Sw.  608. 

(a)  England  v.  Siade,  4  T.  R.  682  ;  WiU 
ton  T.  Alien,  1  J.  &  W.  611 ;  Hillary  t. 
WaUer,  12  Ves.  239 ;  CHoke  y.  Soltau,  2  S. 
&  St.  154  ;  Noel  v.  Bewley,  3  Sim.  103. 

{b)  Lade  y.  Holford,  BuU.  N.  P.  110; 
Doe  ▼.  Syboum,  7  T.  R.  2 ;    Goodtitle  t. 


Jonet,  7  T.  R.  47;  Emery  ▼.  Groeoek^  6 
Mad.  bii  Doev.  Hilder,  2  B.  &  Aid.  782  ; 
7\twnMkend  ▼.  Ckampemown,  1  Y.  &  J.  538. 

(c)  Hillary  t.  Waller,  12  Yes.  252. 

(d)  Keene  y.  Deardon,  8  East,  263 ;  Hil- 
lary ▼.  Waller,  12  Ves.  251 ;  Ooodeom  ▼. 
Bllieeon,  3  Ross.  588  ;  1  Sugd.  V.  A  P.  350, 
470  to  510,  9th  edit. 

(e)  Boll,  N.  P.  110. 
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nized  and  explained  by  Lord  Kenyon  in  the  case  of  Doe  v.  Syhourn  (/).     Part  II. 
^*  In  all  cases,^  said  that  learned  judge,  "  where  trustees  ought  to    ^^^^"*  ^^' 

C5onvey  to  the  beneficial  owner,  he  would  leave  it  to  the  jury  to  pre-  

sume,  wheresuch  a  conveyance  might  reasonably  be  made,  that  they 
had  conveyed  accordingly,  in  order  to  prevent  a  just  title  from  being 
defeated  by  a  matter  of  form  {g),^"* 

Hence  it  appears,  that  in  every  case  three  circumstances  are  Three  requuitet 
requisite,  in  order  to  raise  the  presumption  of  a  reconveyance  by  a  S/^tence 
trustee.     1st,   It  must  have  been  the  duty  of  the  trustee  to  convey ;  of  tbepresump- 
2nd,  There  must  be  sufficient  reason  for  the  presumption,  and  3rd, 
The  object  of  the  presumption  must  be,  the  support  of  a  just  title. 

And  1st.  It  must  be  the  duty  of  the  trustee  to  reconvey.  ist  It  must  be 

Where  a  cestui  que  trust  becomes  absolutely  entitled  to  the  whole  timtee  to      ^ 
beneficial  interest  in  the  trust  estate ;    it  is  clearly  the  duty  of  the  convey, 
trustee,  when  so  required  by  the  beneficial  owner  (A),  to  convey  the 
legal  estate  to  him,  or  according  to  his  direction  (i).    And  therefore  As  where  the 
where  the  beneficial  owner  has  for  a  long  period  continued  to  deal  with  ^^l^^^ 
the  property,  as  if  he  were  possessed  of  the  legal  fee  ;  it  will  be  pre-  by  the  party, 
samed  that  this  requisition  has  been  made,  and  the  consequent  con-  ^hoie^eqidt^ie 
veyance  executed.    Thus  a  mortgage  in  fee  simple  was  made  in  the  interest. 
year  1712  to  a  person,  as  a  mere  dry  trustee  for  the  real  mortgagee, 
and  the  cestui  que  trust  in  the  following  year  took  a  conveyance  of 
the  equity  of  redemption  to  himself  in  fee,  and  subsequently  dealt  with 
the  estate,  as  if  the  legal  fee  were  vested  in  him ;   and  no  further  That  a  reqai- 
notice  was  ever  taken  of  the  legal  estate  conveyed  to  the  trustee  by  Jition  presumed 
the  deed  of  1712.    The  reconveyance  of  the  legal  fee  was  presumed  on  duct  of  the 
a  bin  being  filed  in  1 822  (A).  ^^^^ 

And  where  there  is  an  express  direction  or  provision  in  the  trust  or  where  there 
instrument  for  a  conveyance  of  the  legal  estate  by  the  trustee  at  a  is  an  express 
certain  specified  period ;  the  duty  of  the  trustee  to  make  such  a  con-  trust. 
veyance  becomes  yet  more  cogent,  and  the  presumption  of  its  having  Jnstrument  for 
been  made  will  consequently  more  readily  arise  (/).  convey. 

Thus  in  England  v.  Slade^  there  was  a  devise  of  real  estate  to  the 
use  of  trustees,  in  trust  for  the  testator^s  son,  and  to  convey  the  same 
to  him  immediately  on  his  attaining  twenty*one.  The  son  reached 
twenty-one  in  Sptember,  1788,  and  in  October  in  the  following  year, 
granted  a  lease  of  the  property  for  88  years.  There  was  no  proof  of 
any  conveyance  from  the  trustees,  but  on  an  ejectment  brought  in  the 
year  1792  by  the  lessee,  claiming  under  the  lease  of  October,  1789, 


i; 


/)  7  T.  R.  2.  V.  Slade,  4  T.  R.  682 ;  Anffier  v.  Siannard, 

)  Doe  ▼.  Syboum^  7  T.  R.  3;    see  3M.  &K.  571. 

Ooodiiih  ▼.  Jone$,  ib,  49  ;  Doe  v.  Read,  8  {k)  Noel  v.  Betoley,  3  Sim.  103. 

T.  R.  118  ;  1  Sugd.  V.  &  P.  470,  9th  edit.  (/)  HUlary  v.  Waller,  12  Vcs.  239,  252 ; 

(A)  Langlejf  v.  Sneyd,  1  S.  &  St.  45,  55.  England  v.  Slade,  4  T.  R.  682  ;  Wilson  t. 

(i)  Carteret  ▼.  Carteret,  2  P.  Wms.  134  ;  Allen,  IJ.  &  W.  611,  620. 
Gwtdion  ▼.  EllUeon,  3  Russ.  583 ;  England 
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Although  the 
directioii  for  a 
oonreyanoe 
ai^liestojNn-^ 
only  of  the 
trust  estate. 

Or  upon  the 
satisfaction  of 
the  particular 
purpose,  for 
which  the  estate 
was  vested  in 
the  trustee. 


The  satisfaction 
of  the  particular 
purpose  may  he 
presumed. 


Lord  KenyoD,  with  the  concurrenoe  of  the  other  judges  of  the  Gonit  of 
K.  B.,  held,  that  the  conveyance  was  to  be  presumed.  His  Lordshipsaid 
*^  There  is  no  reason,  why  the  jury  should  not  have  presumed  a  convey* 
ance  from  the  trustees  to  him  (the  son)  upon  his  attaining  the  age  of 
twenty-one,  in  pursuance  of  their  trust.  It  was  what  they  were  hatmd 
to  dOf  and  what  a  court  of  equity  would  have  compelled  them  to*  have 
done,  if  they  had  refused.  But  it  is  rather  to  beprnumed^  that  they  did 
their  duty.  And  as  to  the  time,  the  jury  may  be  directed  to  presume 
a  surrender  or  conveyance  in  much  less  time  than  twenty  years  "(m). 

In  another  case  a  copyhold,  in  the  year  1746,  was  devised  to  two 
trustees  in  fee,  upon  trust  to  pay  debts,  &c.,  as  well  as  two  annuities 
and  a  legacy,  and  then  to  convey  and  surrender  the  premises  to  Thomas 
Allen^  his  heirs  and  assigns.  The  trustees  were  admitted  in  1747. 
There  was  no  entry  on  the  rolls  of  a  surrender  by  them,  but  in  1771 
Thomas  Allen  the  devisee  was  admitted,  and  in  the  same  year  devised 
the  estate  to  other  trustees  to  sell.  The  sale  took  place  in  1 772,  and 
the  deed  contained  &  recital,  that  the  debts  and  legacies  of  the  original 
testator  had  been  paid,  and  that  the  annuities  had  ceased.  Sir  Thoniiis 
Plumer,  M.  R.,  held,  that  as  it  was  the  duty  of  the  trustees  to  convey^ 
on  the  accomplishment  of  the  primary  purposes  of  their  trust,  the 
court  under  the  circumstances  ought  to  presume  a  surrender  to  have 
been  made(n). 

And  even  where  the  direction  for  a  conveyance  by  the  trustees 
applies  to  part  only  of  the  trust  estate,  the  court  will  notwithstanding 
presume  a  conveyance  of  the  whole^  if  the  general  circumstances  of  the 
case  warrant  the  presumption  (o). 

So  where  the  estate  has  been  originally  conveyed  to  the  trustee  for 
some  particular  purpose  or  trust — as  by  way  of  indemnity  (^),  or  to 
secure  the  payment  of  a  mortgage  debt  {q) ;  or  to  raise  and  pay  an 
annuity  or  a  sum  of  money  for  a  portion  or  other  purpose  (r) ;  as  soon 
as  the  particular  purpose  has  been  satisfied,  it  becomes  the  duty  of  the 
trustee  to  dispose  of  the  legal  estate,  when  required  to  do  so  by  the 
cestui  que  trust,  exactly  as  if  he  had  been  from  the  first  a  mere  diy 
trustee ;  and  it  is  immaterial  whether  the  estate  vested  in  the  trustee 
be  one  in  fee  simple  («),  or  for  a  term  of  years  (t). 

And  where  from  the  lapse  of  time  joined  with  other  circumstances 
there  is  a  moral  certainty,  that  the  original  purpose,  for  which  the 


(m)  Emgland  v. ' Blade,  4  T.  R.  682  ;  and 
see  Doe  v.  Syboumf  7  T.  R.  2. 

[n)  WiUon  v.  Allen,  IJ.  &  W.  611,  13. 

o)  Hillary  y.  Waller,  12  Ves.  239,  252. 

[p)  Hillary  y.  Waller,  12  Ves.  239,  254. 

(g)  Doe  v.  Syboum,  7  T.  R.  2 ;  Cooke  v. 
Solittu,  2  S.  &  S.  154  ;  ex  parte  Holman,  1 
Sugd.  V.  &  P.  509,  9th  edit ;  Doe  v.  Hil- 
der,  2  B.  &  Aid.  782. 


(r)  Bmery  ▼.  Oroeoek,  6  Mad.  54  ;  Doe 
V.  Wright,  2  B.  &  Aid.  710;  Wileon  t. 
Allen,  IJ.  &  W.  611,  619. 

(«)  CooJte  V.  Soltau,  2  S.  &  S.  154  ;  W- 
lary  v.  Waller,  12  Ves.  239,  252. 

(0  Doe  y.  Sybouru,  7  T.  R.  2 ;  Doe  t. 
Wr^ht,  2  B.  &  Aid.  710;  e»  parte  HoU 
man,  1  Sugd.  V.  &  P.  509,  9th  ed. ;  Bart- 
lett  y.  Dounui,  3  B.  &  Cr.  616. 
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estate  was  limited  to  the  trustees,  must  have  been  louft  since  satisfied,     Part  II. 
the  court  will  act  upon  that  certainty,  and  presume  that  satisfaction      ^^1|^^.  ' 


as  well  as  the  requisition  to  convey  and  the  consequent  re-conveyance,   — 

although  there  may  be  no  direct  proof  of  these  facts  (u).  Thus  in  a 
case,  where  a  term  had  been  created  in  the  year  1711  for  raising  por- 
tions, of  the  satisfaction  of  which  there  was  no  direct  evidence ;  but  in 
1744  a  settlement  had  been  made,  and  a  recovery  suffered,  and  there 
was  a  covenant,  that  the  estate  was  free  from  incumbrances :  and  the 
term  did  not  appear  to  have  been  dealt  with  at  any  time,  and  the 
parties  entitled  to  the  portions  had  attained  21,  and  died  60  years 
before,  the  Vice-Chancellor  (Sir  J.  Leach)  held,  that  both  the  satis- 
faction of  the  portions,  and  the  surrender  of  the  term  for  securing 
them,  must  be  presumed  (x) . 

However  where  an  estate  is  vested  in  trustees  upon  trusts,  which  Where  there  is 
are  expressly  declared,  it  is  their  duty  to  retain  possession  of  the  legal  ^\^^^^* 
estate,  until  those  trusts  are  fully  performed :  and  consequently  as  long  a  oonveyance 
as  any  of  the  trusts  are  subsisting,  the  law  will  never  presume  a  convey-  ^ed!      ^' 
ance  by  the  trustees ;  for  such  a  presumption  could  only  be  founded  on  the 
supposition  of  a  direct  breach  of  trust,  which  is  never  presumed  (y). 

For  this  reason  it  would  seem  to  follow,  that  where  a  term  of  years 
has  been  assigned  to  a  trustee  expressly  to  attend  the  inheritance^  its  Presumption  [ot 
surrender  ought  never  to  be  presumed,  from  mere  negative  circum-  v^j^^a'tem 
stances,  such  as  lapse  of  time,  or  the  continued  omission  to  deal  with  has  been  as- 
it,  or  to  notice  its  existence ;   for  Sir  Edward  Sugden  observes,  "  In  Susfee  to  at- 
this  case  the  trustees  ouffht  not  to  surrender  the  term ;  to  do  so  would  tend  the  inhe- 
be  to  commit  a  breach  of  trust^^  {z).  Qtua-e  ? 

However  it  was  held  on  two  occasions  by  the  Court  of  K.  B.  that  a 
surrender  of  a  term  might  be  presumed,  although  it  had  been  expressly 
assigned  to  attend  the  inheritance  (a) :  and  those  decisions  were  fol- 
lowed, in  a  subsequent  case  in  the  Court  of  Exchequer  (&). 

There  will  be  occasion  presently  to  consider  this  point  somewhat 
more  at  large :  but  it  is  to  be  observed,  that  the  doctrine  of  Doe  v. 
HUder  has  been  much  questioned,  and  the  propriety  of  the  decision  in 
that  case  denied  by  Lord  Eldon  (c),  as  well  as  by  Richards,  L.C.B.  (d). 
Sir  E.  Sugden  also  in  his  Treatise  on  Vendors  and  Purchasers  has 
entered  minutely  into  the  discussion  of  the  question,  and  has  exposed 
with  his  usual  ability  and  success  the  unsoundness  of  the  doctrine  of  that 


8 


[uS  12  Yes.  252.  Doe  v.  HUder,  ib.   782  ;  see  Bartlett  r. 

{*)  Emery  ▼.  Groeoekf  ubi  tupra  ;  and  Dcmnet,  3  B.  &  Cr.  616. 
lee  HUlary  v.  Waller,  12  Yes.  252.  {h)  Tinnuhend  y.  Champemown,  1  Y  &  J. 

(y)  Keeme  ▼.  Dem-don,  8  East,  248,  264 ;  538. 
Doe  T.  St€g9le,  2  T.  R.  684.  (e)  Atpinall  v.  Kempeonf  1  Sugd.  V.  &  P. 

(0  1  Sngd.  Y.  &  P.  487,  9th  ed.,  and  see  508. 
p.  472.  (d)  Doe  t.  Putland,  1  Sugd.  Y.   &  P. 

(a)  Doe  ▼.  Wrightf  2  B.  &  Aid.  710;  502,  4  ;  Deardon  v.  Lord  Byron,  ib.  506. 
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Part  II.     case  («),     The  case  of  Townshend  v.  Champernown  appears  to  be  the 
^»c^*4.  '    ^^'y  ^°®»  ^^  which  the  authority  of  Doe  v.  Hilder  has  been  judicially 


recognized,  and  in  practice  it  does  not  seem  to  have  been  acted  on. 

Accordingly  Sir  E.  Sugden  after  a  careful  review  of  all  the  authorities 

has  stated  himself  to  be  justified  in  considering  the  law  to  stand  as  it 

did  before  the  decision  in  Doe  v.  Hilder  (/). 
2nd.  There  must  be  sufficient  reason  for  presuming  a  conveyance  by 

a  trustee. 

The  execution  of  a  conveyance  by  a  trustee  will  not  be  presumed, 
2nd.  WhatwiU  merely  because  such  an  act  is  sanctioned,  or  even  peremptorily  re- 
reason  for  pre-  quired,  by  the  trust.  But  circumstances  must  also  exist,  from  which 
laming  a  con-    j^^  execution  of  the  conveyance  may  reasonably  be  supposed  to  ha?e 

Teyancebya  _  _  j  j  j  rr 

trustee.  taken  place. 

Length  of  time  is  an  important  circumstance^  whereon  to  found  this 
In  general,  presumption,  although  it  has  been  already  mentioned,  that  continued 
time  not  a  suffi-  possession  by  the  cestui  que  trust  without  dealing  with,  or  noticing  the 
i?Sf.'^"^" ^'^   estate  vested  in  the. trustee,  (however  long  the  period,)  will  not  in 

general  be  a  sufficient  reason  of  itself  for  presuming  a  conveyance  by 
the  trustee ;  inasmuch  as  such  a  possession  is  not  inconsistent  with 
the  trustee''s  title  (ff). 

However  very  slight  additional  circumstances,  when  coupled  with 
But  will  be  great  length  of  time,  have  been  held  sufficient  to  support  the  presump- 
joined  with  ^^^^'  Therefore  where  a  conveyance  of  an  estate  in  fee  simple  was 
other  drcum.     originally  made  to  a  trustee /or  a  particular  purpose^  viz.  as  a  security 

against  a  defect  of  title, — which  was  intended  to  last  only  eleven  years, 
Sir  Wm.  Grant,  M.  R.,  held,  that  a  reconveyance  might  be  presumed 
As  where  the     ^ff^^  the  lapse  of  140  years  without  any  notice  of  the  estate  being  out- 
vested  in  tms-    standing  on  the  general  principle  of  law ;  and  even  for  the  purpose  of 
t^iw'^*^""    compelling  a  purchaser  to  accept  the  title;    and  the  decision  was 

affirmed  on  appeal  by  Lord  Erskine  (h). 

Indeed  where  the  legal  estate  in  fee  simple  has  been  vested  in  trus- 
tees/or a  particular  purpose^  which  has  been  long  since  satisfied,  or 
which  from  the  length  of  time  must  be  presumed  to  have  been  satisfied 
there  seems  to  be  reason  for  contending  as  a  general  rule,  that  a 
reconveyance  might  be  presumed  solely  from  the  lapse  of  time  (t) ;  for 
in  this  case  no  advantage  can  result  to  the  beneficial  owner  from  the 
legal  estate  remaining  vested  in  the  trustee,  as  is  the  case  where  the 
outstanding  estate  consists  of  a  satisfied  term  of  years;  moreover 
upon  the  satisfaction  of  the  purpose,  for  which  the  estate  was  created, 

(e)  Vide  post,  250  ;  Ooodwn  ▼.  EUition,  3  Russ.  588. 

(/)  1  Sugd.  V.  &  P.  470  to  510 ;  and  (h)  Hillary  v.  Walker,  12  Ves.  239. 

see  Doe  v.  Ploumumf  3  B.  &  Ad.  573.  (i)  See  Cooke  ▼.  Soltau,  2  S.  &  S.  154 ; 

(ff)  Ante,  p.  236;   Keene  y.  Deardon,  Noel  v.  Bewley,  3  Sim.  103;  Hillery  ▼. 

8  East,  363  ;   Hillary  t.  Waller,  12  Ves.  VTaller,  12  Yes.  252,  270. 
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it  becomes  the  trustee's  duty  to  execute  a  reconveyance.     And  this     Part  II. 
reasoning  operates  yet  more  powerfuDy  in  cases,  where  there  is  an    ^g,^*  ^'* 

express  and  positive  directum  to  the  trustees  to  reconvey  upon  the  

satisfaction  of  the  trusts  (&)  :  for  then  their  retaining  the  legal  estate 
after  the  specified  period  almost  amounts  to  a  continuing  breach  of 
trust. 

However,  this  argument  does  not  apply  to  cases  where  the  legal  fee  But  not  where 
is  vested  in  a  person  as  a  mere  dry  trustee,  and  as  a  convenient  mode  of  ^^y^Jd  to  a 
effecting  the  conveyance ;  and  where  there  is  no  particular  purpose  to  person  at  amere 
be  answered,  which  requires  the  separation  of  the  legal  and  equitable  ^  for  any  ^. 
estates.      And  in  such  a  case  the  court  has  refused  to  presume  a  tlcular  purpose 
reconveyance  by  the  trustee  solely  on  account  of  the  lapse  of  time, 
even  after  an  interval  of  120  years,  where  there  have  been  no  mesne 
transactions  or  other  circumstances  to  assist  the  presumption  (/). 

And  where  a  term  of  years  is  vested  in  a  trustee  for  a  particular  Or  where  the 
purpose ;    upon  the  satisfaction  of  that  purpose,  it  will  in  general  trustee  is  for  a 
become  attendant  upon  the  inheritance  by  the  construction  of  law,  *enn  of  years, 
whether  the  instrument,  by  which  it  is  created,   does  or  does  not 
80  direct :  and  therefore,  although  no  notice  be  taken  of  the  existence 
of  the  term  for  a  period,  however  long  in  its  duration,  the  surrender 
of  the  term  cannot  be  presumed  from  the  lapse  of  time  ahme^  unac- 
companied by  other  corroborative  circumstances  (m). 

But  any  circumstances  tending  to  show,  that  the  equitable  owner  what  other  ad- 
has  acted  or  dealt  with  the  property,  as  if  the  legal  estate  were  vested  f^®"*^^?S" 
in  him,  will  be  material  as  evidence,  when  joined  with  length  of  time,  sufficient  to 
to  raise  the  presumption  of  a  conveyance  by  the  trustee.     Therefore  if  '^^^  |^^  ^ 
the  deeds,  by  which  the  legal  estate  was  originally  vested  in  the  a  conveyance, 
trustee,  are  in  the  possession  of  the  beneficial  owner,  and  not  of  the 
trustee  or  his  representatives  (n)  ;  or  if  the  beneficial  owner  grant  or 
confirm  leases  of  the  property  for  long  terms  of  years  in  such  a  way, 
that  they  could  only  take  effect  out  of  the  legal  estate  (o) ;  or  if  his 
title  to,  and  possession  of,  the  legal  fee,  be  stated  by  him  in  a  recital 
in  a  deed  (p) ;  or  if  he  suffer  a  recovery,  and  make  a  settlement,  which 
can  only  operate  on  the  supposition,  that  the  legal  estate  was  not  out- 
standing in  the  trustee  {q) ;  or  if  he  make  a  conveyance  of  the  pro- 
perty, and  the  conveyance  deed  contain  a  covenant  for  quiet  enjoyment 
free  from  incumbrances  (r)  ;  all  these  circumstances,  when  joined  with 

(*)  WiUon  T.  Allen,  IJ.  &  W.  61 1 ;  see  &  P.  506,  7,  9th  ed. 
Aj^tomf  V.  8lad€,  4  T.  R.  682  ;  Hillary  v.  (n)  Hillary    v.    Waller,   12  Ves.  239 

^^«^f  12  Yes,  239  ;  Doe  ▼.  Sy^um,  7  Cooke  ▼.  Sottau  ,2  S.  &  St.  154  ;  Tenny  v. 

T-R.2.  jonee,  lOBing.  75. 

(0  Ooodright  v.  Swymmer,   1  Kenyon,  (o)  Noel  v.  Bewley,  3  Sim.  103  j  Bng- 

38a  ;  tnd  see  Qoodeott  t.  BllUeon,  3  Russ.  land  v.  Blade,  4  T.  R.  682. 


^b\lL  **_^^^*'  ^f  ^'  ^^^^'  ^^^  *"  i^)  ^®''  ^'  ^«^'«y»  3  Sim.  114,  15. 

"  "  '^)  Emery  V,  Groeoek,6Mtid.b 

")  Emery  y.  Grococf;  ubi  eupra 


Mathews  on  Presumption,  215 ;  see  Lana-  (q)  Emery  v.  Groeoek,  6  Mad.  54, 

»y  V.  Sneyd,  I  S.  &  St.  45.  \r]   ~ 


(m)  Choiwtondley  t.  Clinion,  1  Sugd.  V. 
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Pajit  II.     ooosiderBble  li^pae  of  time,  have  been  held  suffident  to  suj^mrt  iJie 
^^BOT^.^    presun^tian  in  question. 

—      And  80,  if  on  mesne  dispositions  of  the  estate,  the  title  has  been 

examined  and  accepted  by  conveyancers  (5) ;  or  in  the  case  of  a  copy- 
hold, if  the  equitable  owner  have  been  admitted,  and  ace^ted  by  the 
lord,  as  the  legal  tenant  (t) ;  a  similar  result  will  follow. 
Wfaftt  length  of  In  these  cases  it  is  impossible  to  lay  down  any  g^ieral  rule  as  to  the 
^"J^^^^  number  of  years,  or  the  precise  circumstances,  which  will  or  will  not 
praramptioii  of  be  considered  sufficient  to  support  the  presumption.  This  is  a  oondu- 
a  xecmvejijice.  ^.^^  ^  ^  drawn  from  the  general  consideration  of  the  circumstances^ 

which  must  necessarily  vary  in  every  individual  case ;  and  the  dedaioa 
in  one  case  can  rarely  be  considered  as  an  authority  in  any  other. 
A  shorter  time  It  has  been  already  seen,  that  where  there  is  an  expresi  direHbmfbr 
there  LTaTex!^  ^^^  trustee  to  cotwey  to  a  particular  person  at  a  certain  time ;  the  pre* 
press  directum  gumption,  that  the  trustee  has  performed  his  duty  by  executing  the 
to  oonyey.         conveyance,  will  be  more  readily  raised,  than  if  th^re  were  no  sudi 

direction.  Therefore  if  the  person,  who  is  entitled  to  require  the  con- 
veyance, have  done  any  act,  which  assumes  that  the  legal  estate  is 
vested  in  him, — ^the  court  vnll  presume  the  execution  of  the  lecenvey- 
ance  by  the  trustee  after  a  very  short  interval  of  time,  even  though  it 
be  less  than  20  years. 

Thus  in  England  v.  Slade^  a  testator  in  Decembw,  1777,  devised 
lands  to  trustees,  in  truet  to  convey  to  his  son  immediately  on  his  aiUdtt- 
ing  21.  The  son  attained  that  age  in  1788«  No  conveyance  by  the 
trustees  was  proved,  but  in  1789,  the  son  granted  a  lease  of  the  pn>- 
perty  for  88  years.  And  on  an  ejectment,  brought  by  the  leasee  in 
1792,  it  was  held  by  Lord  Kenyon,  with  the  concunence  of  the  other 
judges  of  the  Court  of  King^s  Bench,  that  the  plaintiff  took  the  legal 
estate  under  that  lease,  ^'and  as  to  the  time,  a  jury  mi^  be  directed 
to  presume  a  surrender  or  conveyance  in  much  less  time  than  twenty 
years^  (t<). 
Whether  omis-  Where  the  estate  outstanding  in  a  trustee,  consists  of  an  old  satisfied 
sion  to  notice     \jsasi  of  years ;  it  is  doubtful,  whether  the  continued  omissicm  to  deal 

an  oQtsttnding  .       •  « 

term  of  years  a  with  or  notice  it  on  conveyances  of  the  inheritanoe,  will  or  will  net  of 

^^^^J^JJ^**  itself  ho  a  sufficient  reason  for  presamiiig  its  surrender. 
its  surrender.         This  doubt  exists  equally,  whether  the  term  by  the  tennination  of 

^^^1  the  trusts  has  become  attendant,  through  the  operation  of  lawj  or 

between  a  term  whether  it  has  been  expressly  assigned  to  a  trustee  to  attend  the  inheri- 

exprMsiy  as-  tance.    The  language  of  Lord  Eldon  in  the  House  of  Lords  on  the 

signed  to  at-  ,     ^     »         »7  ^^,  ^  v  ^  •         • 

tend,  and  one     i^peal  m  Lholmondley  v.  Clinton  (x),  treats  the  question  of  presuming 

attendant  by 

^poration  of            ^^^  SiqgTord  ▼.  LewOlpn^Skha.  77;  Zlue  (n)  EH^kmd  v.  ^SKmIs,  4  T.  R.  6SS ;  and 

y.  JERMer,  2  B.  &  Aid.  782 ;  Aneiy  ▼.  Gro-  see  Doe  t.  fiy&onnh  7  T.  R.  2. 

eoei,  6  Mad.  55  ;  es  parte  Holmwa^  1  Sngd.  («)  CMmmtdUif  t.  CKnAsm,  1  S^d.  Y. 

V.  &  P.  509.  &  P.  606,  7,  9th  ed. 
(0  WtUtm  ▼.  Atten,  IJ.  &  W.  611. 
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the  surxender  of  a  term  as  on  precisely  the  same  footing  in  eiiher     Part  II. 
case  («)•    However  where  there  has  once  been  an  express  directianf    ^^^]^/^ 

that  a  term  shall  be  held  in  trust  to  attend  the  inheritance^  there  

certainly  appears  to  be  ground  for  contending  strongly  in  argument,  .aMignmentto* 
that  mere  negative  circumstances  shall  not  have  the  effect  of  raising  ^^^^,,,^ 
the  presumption  of  a  surrender  in  direct  contradiction  to  such  an  the  presump- 
e3q)ress  trust,  whatever  might  be  their  effect,  where  the  trust  to  attend  *^®°'    ^^^^* 
is  created  only  by  the  implication  or  construction  of  law.     Sir  Edward 
Sugden  in  his  work  on  V^idors  and  Purchasers,  has  entered  minutely 
into  the  consideration  of  this  subject,  and  has  entirely  exhausted  the 
learning  connected  with  it,  and  that  learned  writer  supports  with  his 
Ufioal  ^ility  and  force  the  position,  that  an  express  assignment  to 
attend  the  inheritance  will  prevent  the  presumption  of  its  surrender. 
In  such  a  case  he  observes,  '*  it  were  clearly  too  much  to  presume  a 
surrender  of  a  term,  which  the  owner  has  so  anxiously  kept  distinct 
fix)m  the  inheritance^^  (y). 

In  Doe  V.  Staple  (2),  Lord  Kenyon,  C.  J.,  said  that  he  extremely  Dednons  in 
approved  of  what  was  said  by  Lord  Mansfield  in  Lade  v.  Holford.  that  ^^^^^  ^^^  ^ 

«  *'  presuxnptioii  of 

he  would  not  suffer  a  phuntiff  in  ejectment  to  be  nonsuited  by  a  term  a  surrender  of  a 
standing  out  in  his  own  trustee,  or  a  satisfied  term  set  up  by  a  mort-  ^^  ^"1  *^ 

^o  ?  ^     ^  omission  to 

gagor  against  a  mortj^gee,  but  would  direct  a  jury  to  presume  a  notice  it. 
surrender  (z).    However,  this  and  other  similar  dicta  (although  doubt- 
less favourable  to  the  presumption  of  a  surrender),  cannot  be  consi- 
dered to  have  established  judicially  a  doctrine  of  so  much  importance. 

The  first  decided  case,  in  which  the  presumption  of  the  surrender  of 
an  attendant  term  was  made  in  the  absence  of  any  positive  corrobora-' 
tiye  evidence  to  support  it,  was  that  of  Doe  d.  Burdett  v.  Wright  (a). 
There  a  term  was  assigned  in  1735  to  raise  an  annuity,  which  ceased 
in  1741,  and  then  to  attend  the  inheritance.  There  had  been  no  sale 
w  other  trapsacticm,  in  which  the  term  could  have  been  dealt  with, 
except  a  sale  in  1801  of  a  small  part  of  the  estate  for  redeeming  the 
land  tax,  whereupon  the  seller  covenanted  with  the  purchaser  to  pro- 
duce the  deeds  creating  and  assigning  the  term.  The  surrender  of  the 
term  was  presumed  by  the  Court  of  King's  Bench  in  1819.  It  is  to 
be  observed,  however,  that  in  this  case  the  question  was  raised  between 
two  persons,  each  of  whom  claimed  the  property  by  descent  (a). 

This  case  was  followed  in  the  same  term  by  that  of  Doe  v.  Hilder(b\ 
whete  a  term,  which  had  been  assigned  to  attend  the  inheritance  in 
1779  was  presumed  by  the  same  court  to  have  been  surrendered  in 
1819.      And  this  presumption  was  made  on  behalf  of  a  judgment 

(«)  Cholnumdiey  ▼.  Clinton,  1  Sngd.  Y.  &  Doe  v.  Syboum,  7  T.  R.  2 ,   GoodtitU  t. 

P.  506,  7,  9lti  ed.  Jonet,  7  T.  R.  47  ;  Doe  v.  Read,  8  T.  R. 

(y)  1  Sngd.  y.  &  P.  470,  9th  ed. ;  and  118. 

lee  p.  472.  (a)  Doe  v.  Wright,  2  B.  &  Aid.  710. 

(r)  Doe  ▼.  StapU,  2  T.  R.  696  ;  and  see  (ft)  Doe  v.  HUder,  2  B.  &  Aid.  782. 
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Decinons  op- 
posed to  the 
presumption  of 
a  surrender  in 
such  a  case. 


creditor  against  a  purchaser,  although  the  only  circumstance  in  favour 
of  it  was  the  omission  to  assign  or  take  any  notice  of  the  term  in  a 
settlement  made  on  the  marriage  of  the  owner  of  the  estate  in  1814, 
and  again  in  a  conveyance  on  the  sale  of  his  life  estate  in  1816  (i). 
In  the  case  of  ex  parte  Holman  (c),  a  term  of  500  years  was  created 
in  1735,  and  was  noticed  in  an  intermediate  deed  dated  in  July,  1749. 
There  had  been  three  conveyances  of  the  fee  upon  sales  in  1784,  in 
1791,  and  in  1792  ;  but  no  notice  had  been  taken  of  the  term  in  those 
conveyances  or  on  any  other  occasion.  It  was  held  by  Sir  John  Leach  in 
1820,  that  a  surrender  of  the  term  must  be  presumed,  and  that  an  assign- 
ment of  it  was  not  necessary  to  perfect  the  title  of  a  purchaser  (c). 

In  Barilett  v.  Downes^  a  satisfied  term  had  been  set  up  by  a  devisee 
of  the  grantor  to  defeat  a  grant  of  the  stewardship  of  a  manor  to  a 
person  for  life.  The  term  had  been  created  in  171 2,  and  had  been 
assigned  to  attend  in  1786 ;  and  in  1793  there  was  a  general  declara- 
tion as  to  all  outstanding  terms.  The  Court  of  King's  Bench  held, 
that  the  surrender  of  this  term  was  properly  presumed  in  favour  of  the 
grantee  in  1825  {d). 

The  case  of  Townsend  v.  Champemown  (e),  in  the  Exchequer  carried 
this  doctrine  to  a  still  greater  extent.  In  a  deed  made  in  the  year 
1758,  a  term  of  1,000  years  had  been  recited  to  have  been  assigned  to 
attend.  The  Master  reported  in  favour  of  the  title  of  a  vendor,  on  the 
ground  that  the  surrender  of  this  term  must  be  presumed  after  an 
interval  of  70  years ;  and  Alexander,  L.  G.  B.,  on  overruling  an  excep- 
tion to  this  report,  observed,  '^  until  a  difierent  decision  be  pronounced  I 
shall  on  the  authority  otDoe  v.  Hilder  after  the  expiration  of  70  years — 
without  payment  of  interest — presume  the  term  to  be  surrendered  ^  (e). 
It  is  difficult  to  comprehend  the  meaning  of  the  Lord  Chief  Baron's 
observation  as  to  the  non-payment  of  interest ;  but  the  effect  of  the 
decision  if  supported,  is,  that  a  term,  expressly  assigned  to  attend,  if 
not  dealt  with  or  noticed  for  70  years,  must  be  presumed  to  have  been 
surrendered,  even  to  the  extent  of  compelling  a  purchaser  to  accept  the 
title  without  an  assignment  of  the  term. 

But  on  the  other  hand  there  are  several  dicta  and  decisions  by  which 
the  foundation  of  the  doctrine  of  Doe  v.  Hilder  and  the  cases  following 
it  has  been  ver}'  much  shaken,  if  not  expressly  overturned. 

The  decision  in  Doe  v.  Hilder  was  strongly  disapproved  of  by 
Bichards,  L.  C.  B.,  and  the  other  barons  of  the  Court  of  Exchequer, 
when  the  circumstances  of  that  case  were  subsequently  brought  before 
them  on  another  ejectment  (/).      Lord  Eldon  on  several  occasions 


'b)  Doe  V.  ffiidn-,  2  B.  &  Aid.  782. 
[e)  Bx  parte  Holman^  1  Sugd.  V.  &  P. 
509,  9th  ed. 

Id)  Barilett  v.  Doumee,  3  B.  &  Cr.  616. 
[e)  T&umtend  v.  Champemown,  1  Y.  & 


J.  538. 

(/)  Doe  V.  Puiland,  1  Sugd.  V.  ft  P. 
502  ;  and  see  Deardon  t.  Lord  Byron,  dUd 
id.  506. 
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questioned  the  soundness  of  the  same  decision  in  the  most  pointed     Part  II. 
terms  (y)  ;  and  finally  in  Agnail  v.  Kempson^  upon  the  case  of  Doe  ^"^™*4  ^^' 

V.  Hilder  being  cited,  his  Lordship  observed,  that  having  paid  consi-  ■ 

derable  attention  to  that  case,  he  had  no  hesitation  in  declaring  that 
he  would  not  have  directed  a  jury  to  presume  a  surrender  of  the  term 
in  that  case,  and  for  the  safety  of  titles  he  thought  it  right  to  dechire 
that  he  did  not  concur  in  the  doctrine  laid  down  in  that  case  {h). 

Again  Sir  Edward  Sugden,  after  an  elaborate  investigation  of  the 
law  on  this  subjecti  as  founded  both  on  principle  and  authority,  has 
laid  it  down,  that  a  term  of  years  assigned  to  attend  the  inheritance 
ought  not  to  be  presumed  to  be  surrendered,  imless  there  has  been  an 
enjoyment  inconsistent  with  the  existence  of  the  term,  or  some  act 
done  in  order  to  disavow  the  tenure  under  the  termor,  and  to  bar  it  as 
a  continuing  interest  (»). 

In  this  state  of  the  authorities  it  is  impossible  to  maintain  in  its  full  Result  of  the 
extent  the  principle  of  Doe  v.  Wright  and  Doe  v.  Hilder,  much  less  d«^<>""- 
that  of  Townsend  v.  Champemawn  ;  and  it  may  be  confidently  stated, 
that  at  the  present  day  the  mere  omission  to  notice  the  existence  of  an 
outstandins  term  will  be  held  a  sufficient  reason  for  presuming  its  sur-  Surrender  ^ 

°  .  .  *^  °  be  presumed 

render  only  where  there  have  been  intermediate  sales  or  other  transac-  only,  wheze 
tions,  in  which  it  is  necessary  or  usual  to  deal  with  or  notice  all  existing  Jn^Snei^te^ 
terms.     The  decided  cases,  and  to  a  certain  extent  the  principles,  on  sales.    Semble. 
which  the  doctrine  of  presumption  proceeds,  seem  to  support  it«  appli- 
cation to  that  extent  (A). 

But  this  foundation  for  the  presumption  wholly  fails,  where  no  interme-  Not,  where  the 
diate  transactions  have  taken  place  affecting  the  property,  except  those  in  ^^  hmbeen 
which  it  is  neither  requisite  nor  customary  to  notice  any  existing  terms,  only  settle- 
as  is  the  case  in  marriage  settlements  or  devises  by  will.    In  such  cases  ™*"**»  ®'  ^™*- 
therefore  it  has  been  decided  that  the  mere  omission  to  notice  a  term 
is  no  reason  for  presuming  its  surrender  as  between  a  purchaser  of  the 
inheritance  and  a  person  claiming  under  a  prior  title ;  or  on  a  question 
of  title  between  a  vendor  and  purchaser  (2).    And  the  same  reasoning  Or  where  there 
applies  i  fortiori  to  cases  where  the  estate  has  not  been  dealt  with,  or  m"  Jl^^^g 
disposed  of,  at  all  since  the  assignment  of  the  term  (tn).  with  the  esute. 

However  the  presumption  of  the  surrender,  even  where  there  have 
been  intermediate  sales  without  any  notice  of  the  term,  is  opposed  to 
the  authority  both  of  Lord  Eldon  and  Sir  Edward  Sugden ;  who  have 
both  strongly  denied  the  necessity  of  taking  an  assignment  of  a  term^ 

(p)  Townsend  v.  Buhop  of  Norwich,  1  Emery  t.  Oroeock,  6  Mad.  54 ;  ex  parte 

Sogd.  V.  &  P.  505 ;  Hayes  ▼.  Bayley,  id.  Holman,   1  Sugd.  V.  &  P.  509  s   Doe  T. 

506 ;  Cholmondley  t.  Clinton,  id.  506,  7.  Plowman,  2  B.  &  Ad.  573. 

(A)  Aspinali  y.  Kempson,  1   Sugd.  V.  &  (/)  Doe  v.  Plowman,  2  B.  &  Ad.  573 ;  1 

P.  508.  Sugd.  v.  &  P.  475,  6. 

(i)  1  Sugd.  V.  Sl  p.  472,  9th  cd.  (m)  1  Sugd.  V.  &  P.  473,  4. 

{k)  Doe  V.  Hilder,  2  B.  &  Aid.  782  ; 


246 


OF  THE   PBXBUMPnON  OF   A   RBOOIWKTANCB  OK  SUBSBNDBt. 


Part  II. 

€BAn«R  II. 

Sbot.  4. 

But  a  soirender 
presumed  in 
iny  ctae  in 
fovour  of  the 
eettui  que  truit 
tgainst  the 
trustee. 

Or  between 

adverse  daim- 
ants  having 
equal  equities. 
Sedquteref 


Surrender  not 
presumed,  if 
the  term  have 
been  noticed. 


OriAflnit 
jtBiaios  on  foot 
forthebena&t 
•ftf  a. tenant  for 
life. 


3rd.  In  whose 
foriNir  aeon- 
^Feyanoe  or  sur* 
render  by  a^ 
^rasteetriHbe 
presumed. 


vfbich  has  been  once  assigned  to  attend,  even  upon  a  purchase  of  the 
inheritance  (n). 

The  same  roles  do  not  apply  where  the  term  is  made  use  of  hj  the 
trustee  himself  to  defeat  or  oppose  the  title  of  the  cesttn  que  trtuL 
For  in  such  a  case  a  court  of  law,  in  order  to  prevent  the  gross  injus- 
tice, attending  the  enforcing  of  such  a  claim,  will  take  adyantage  of 
any  circumstances  however  inconclusive,  in  order  to  presume  the  smv 
render  of  the  term  (o). 

And  the  same  principle  has  been  acted  upon  in  a  contest  between 
two  persons,  who  each  diumed  an  estate  as  the  heir  at  law  of  a  former 
owner;  lest  the  consideration  of  the  merits  of  the  ease  should  be  pre- 
vented or  delayed  by  a  purely  technical  objection  (jp).  However  the 
appHeation  of  the  doctrine  even  to  this  extent  has  been  much  ques- 
tioned, and  the  case  in  which  the  court  arrived  at  that  decision,  must 
be  regarded  at  best  as  but  of  very  doubtful  authority  (7). 

Where  an  old  satisfied  term,  though  not  expressly  assigned  to 
attend,  has  been  recently  recognized  and  dealt  with  as  a  subsssting 
interest,  it  is  clear  that  no  previous  lapse  of  time  however  gpreat  will 
be  a  siiflScient  reason  for  presuming  its  surrender  (r)  *. 

If  a  term  of  years,  created  to  secure  certain  charges,  be  mortgaged 
to  the  tenant  for  life,  who  pays  off  the  charges,  no  lapse  time  will  raise 
a  presumption  of  its  surrender  as  against  the  tenant  for  life,  or  his 
representatives  (s).  For  in  that  case  the  term  would  still  remain  in 
gross  and  on  foot  for  the  benefit  of  the  tenant  for  life. 

3rd. — The  object  of  the  presumption  must  be  to  prevent  a  just  title 
from  being  defeated  by  a  mere  matter  of  form. 

According  to  the  doctrine  Uud  down  by  Lord  Mansfield  and  Lord 
Kenyon  this  is  the  third  requisite  for  raising  the  presumption  of  a 
conveyance  or  surrender  of  a  legal  estate  outstanding  in  a  trustee  (0* 


Qiuaref  The 
eflfiect  of  a  ge« 
neral  declara- 
tion, that  all 
terms  shall  be 
presumed  to 
have  been 
surrendered. 


(m)  Marguii  qf  TbwntmJ,  v.  Biihop  qf 
Norwich^  1  Sugd.  Y.  &  P.  505;  another 
oase  cited,  ibid, ;  JX^et  ▼.  Bayk^^  id.  606; 
Cholmondley  ▼.  C/m/ofi,  id.  507 ;  1  Sugd. 
V/  &  P.  477  to  482 ;  MatmdreU  ▼.  Mmm- 
dreU,  10  Yes.  246. 

(o)  Lade  V.  Hofford,  BuU.  N.  P.  110; 
JDm  ▼.  Staph,  2  T.  R.  696 ;  Do€  ▼.  fiy. 
bowm,  7  T.  R.  2;  GoodtiUe  y.  Jimu,  id. 
47 ;  and  see  BartUtt  ▼.  Dowkh,  3  B.  & 


Cr.  616. 

(p)  Doe  ▼.  WrisrM,  2  B.  &  Aid.  710, 
yndiopoei. 

(q)  Doe  y.  Plowman,  2  B.  &  Ad.  673. 

(r)  Doe  y.  Scott,  11  Bast,  478. 

(«)  JMMf  to»  y.  ModJH^imh  1  BaU  & 
Beat.  131. 

(0  Lade  y.  Sb^urd,  Btil.  N.  P.  110; 
Doe  y.  S^boumt  7  T.  B.  2 ;  GcadiUU  y. 
Jo/Hoe,  ih.  47. 


*  It  nowhere  appears  to  have  been  decided^  what  would  be  the  effect  of  a 
general  declaration,  which  is  not  unfrequently  inserted  in  deeds  of  conveyance, 
that  all  terms  not  then  assigned  to  attend  shall  be  pTesuxhed  to  have  been 
surrendered.  However  it  is  conceived  that  such  a  declaration  would  be  oon- 
clustve  as  to  the  presumption  at  least  against  all  the  parties  to  soch  a  decla- 
ration, who  at  the  time  were  entitled  to  the  benefit  of  any  terms,  as  well  as 
persons  claiming  under  them,  whatever  mi^t  be  its  opoation  as  affecting 
other  persons. 
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Its  reasonablenefls  and  justice  is  ob¥ious ;  for  otherwise  one  of  the     Pabt  II. 
great  protections,  afforded  by  the  law  to  innocent  purchasers,  would  be    ^'sto^4^' 

done  away  with ;  and  a  doctrine,  which  was  introduced  for  the  security  

and  quieting  of  just  titles,  would  be  continually  liable  to  be  perverted 
to  the  purposes  of  iiqustioe  and  oppression  («). 

Accordingly  as  a  general  rule  this  presumption  will  be  made  in  Oiilyin£nn>iir 
favour  only  of  the  person,  in  iiiiom  the  beneficial  title  is  for  the  time  ^^^j^J^' 
being  clearly  vested,  although  for  this  purpose  it  is  immaterial  whether 
the  person  claiming  the  benefit  of  the  presumption  be  entitled  to  the 
equitable  estate  in  fee  simple  (z) ;  or  as  grantee  for  life  (y)  or  as  a 
lessee  for  a  term  of  years  (y). 

In  the  recent  case  of  Doe  v.  Cook  (z)  the  Court  of  G.  P.  refused  to  Who  miut 
presume  the  surrender  of  an  outstanding  term  in  favour  of  a  defendant,  ^^  ^  ^^^ 
who  showed  no  other  title  to  the  premises,  which  were  sought  to  be 
recovered,  than  that  of  a  mere  naked  possession  (a). 

In  Doe  V.  Wright  neither  of  the  parties  to  the  action  had  estab- 
lished  an  exclusive  title  to  the  beneficial  ownership,  for  they  both 
claimed  in  the  same  character,  viz.  as  heir.  An  outstanding  term  was 
notwithstanding  presumed  to  be  surrendered;  for  if  either  claimant 
had  been  suffered  to  set  it  up  against  the  other,  the  party,  who  availed 
himself  of  the  advantage,  might  have  turned  out  not  to  be  the  real 
heir;  and  thus  a  just  title  might  have  been  defeated  by  the  mere 
formal  defect  (ft). 

All  the  decisions  therefore,  that  have  hitherto  been  m^itioned,  in  general  only 
support  the  position,  that  the  presumption  will  only  be  made  in  favour  j^g^  ^^^j^^^m 
of  a  just  title,  and  also  to  prevent  that  title  from  being  defeated,  being  defeated. 
However  the  case  of  Doe  v.  Hilder  (c)  is  directly  at  variance  with 
the  latter  branch  of  this  proposition.     In  that  case  both  the  parties 
had  an  equitable  interest  in  the  property;   one  representing  a  pur- 
chaser for  valuable  consideration,  and  the  other  being  a  judgment 
creditor  of  the  vendor,  who  had  issued  an  elegit  previously  to  the  sale. 
The  equitable  rights  of  the  parties  were  therefore  tolerably  equal,  or 
rather  as  Sir  Edward  Sugden  has  shewn,  the  equity  of  the  purchaser 
was  the  stronger  of  the  two  {d)^  and  the  purchaser  then  fortified  his 
suitable  title  by  getting  in  the  legal  estate,  which  was  outstanding  in 
an  old  term  of  years.     It  was  notwithstanding  held  by  the  Court  of 
K.  B.,  that  the  surrender  of  the  term  was  to  be  presumed  in  favour  of 
the  judgment  creditor,  so  as  to  defeat  the  purchaser's  title.    However, 

Ju)  See  Do€  ▼.   Cook,  5  Bingli.   179;  (t)  Do€  ▼.  Cboit,  6  Biagh.  174. 

;  Tmmf  ▼.  /oiMf,  10  Bing^.  75.  (a)  England  t.  Slade,  4  T.  B.  682;  Doo 

{m)  Wikom  ▼.  AUmh  1  J.  &  W.  611 ;  T.  Syhowm,  7  T.  B.  2. 
Noel  T.  Afw/€y,  3  Km.  103  ;    TVimy  y.  (b)  Doe  y.  WrigM,  2  B.  &  Aid.  710. 

/•net,  10  Bing^.  75.  (c)  2  B.  &  Aid.  782. 

(y)  BorlleU  v.  Dotmoo,  8  B.  A  Cr.  016.  (d)  1  Sugd.  Y. &  P.  501,  2. 
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it  has  been  already  observed,  that  this  case  cannot  now  be  considered  a 
binding  authority  (e). 

But  there  is  a  series  of  other  cases,  in  which  the  hitter  branch  of 
this  proposition,  viz.  that  the  presumption  is  to  be  made,  only  in  order 
to  prevent  a  just  title  from  being  defeated  by  a  matter  of  form — 
appears  to  have  been  lost  sight  of.  These  are  those  cases,  in  which 
a  purchaser  has  been  compelled  to  accept  a  Hile^  the  validity  of  which 
is  founded  on  the  presumption  of  a  conveyance  or  surrender  of  an  out- 
standing legal  estate  (/). 

The  first  case,  in  which  this  doctrine  was  applied  in  practice,  was 
that  of  Hillary  v.  Waller  (g)  ;  where  a  purchaser  objected  to  the  title 
on  the  ground,  that  there  was  no  evidence  of  the  reconveyance  of  the 
legal  fee,  which  had  been  vested  in  a  trustee  by  a  conveyance  dated 
140  years  previously ;  Sir  Wm.  Grant,  M.  R.,  overruled  the  objection, 
and  decreed  a  specific  performance  of  the  agreement  against  the  pur- 
chaser ;  and  this  decision  was  affirmed  on  appeal  by  Lord  Erskine  {g). 

Sir  E.  Sugden  has  observed,  that  this  case  has  not  met  vrith  the 
approbation  of  the  profession  ;  and  that  it  has  occasioned  considerable 
difficulties  in  practice  (A).  But  the  doctrine,  which  it  established,  has 
since  been  recognized  and  acted  upon  in  a  series  of  cases,  in  which 
reconveyances  and  surrenders  of  outstanding  legal  estates,  as  well  in 
fee  (i),  as  for  terms  of  years  (A),  have  been  presumed  against  pur- 
chasers, by  whom  a  specific  performance  has  been  resisted  on  account 
of  that  defect  in  the  title.  It  is  now  too  late  therefore  to  question 
the  soundness  or  propriety  of  the  principle,  on  which  those  decisions 
have  proceeded. 


Time  no  bar  to 
ezprew  tnuts. 


Sect.  5. — Of  the  Application  of  the  Statutes  of  Limitation  as 

regards  the  Estate  of  Trustees, 

It  has  been  laid  down  in  general  terms  in  some  of  the  older  cases, 
that  the  Statutes  of  Limitation  do  not  run  against  a  trust  (/)•  How- 
ever this  position,  though  generally  true,  must  not  be  admitted  without 
some  qualification. 

As  between  trustee  and  cestui  que  trusty  an  express  trust,  constituted 
by  the  act  of  the  parties  themselves,  will  not  be  barred  by  any  length 
of  time,  for  in  such  cases  there  is  no  adverse  possession,  the  possession 


(e)  Vide  iupra, 

if)  Hilhry  y.  WoiUr,  12  Yes.  239; 
Smtry  ▼.  Groeockt  6  Mad.  54 ;  e»  parte 
Holman,  1  Sugd.  Y.  &  P.  509,  10;  Cooke 
▼.  SoUmt,  2  S.  &  St.  154  ;  T^umnnd  y. 
Ckampemotanf  1  T.  &  J.  543. 

(g)  Hillary  y.  WalUr,  12  Yek  239. 


8 


[h)  1  Sugd.  Y.  &  P.  350, 1. 

(0  Cooke  y.  SoUau,  2  S.  &  St.  154. 

(k)  Emery  y.  Groeoeif  6  Mad.  54 ;  om 
parte  Holman,  1  Sugd.  Y.  &  P.  509 ;  Towni- 
end  y.  Chan^^emown,  1  Y.  &  J.  53iB. 

(0  Skeldon  y.  WUdman,  2  Ch.  Ca.  26 ; 
BoUee'  caM,  2  Yentr.  345. 
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of  the  truBtee  being  the  possession  of  the  cestui  que  trust  (m)  *•    And      Part  II. 
the  law  on  this  point  is  not  aflTected  by  the  late  Limitations  Act  (3  &  4    ^"t^^b!' 

Will.  IV.  c.  27) ;  for  the  25th  section  of  that  statute  expressly  pro-  

vides,  that  time  shall  not  rmi  against  an  express  trust,  until  the  land 
or  rent  vested  in  the  trustee  shall  have  been  conveyed  by  him  to 
a  purchaser  for  a  valuable  consideration :  and  that  it  shall  then  run 
only  in  favour  of  the  purchaser  and  the  parties  claiming  under 
him. 

Therefore  in  case  of  express  trust  accounts  have  been  decreed  against 
trustees,  extending  over  periods  of  thirty,  forty,  and  even  forty-five 
years  (n).  And  the  rights  of  the  cestui  que  trust  will  not  be  affected 
by  a  fine  levied  by  the  trustees,  or  a  purchaser  from  him  (o).  The 
law  on  this  subject  has  recently  been  fully  considered,  and  the  principle 
as  stated  above  adopted  in  the  case  of  Wedderbum  v.  WedderburUf 
which  came  before   Lord  Langdale,  M.  R.,  and  was  subsequently  ' 

brought  by  appeal  before  Lord  Cottenham  (p).  So  in  a  very  recent 
case  a  testator,  who  died  in  1795,  devised  his  real  estates  to  trustees 
to  sell  and  pay  certain  annuities.  The  trustees  entered  into  posses- 
sion, and  the  survivor  remained  in  possession,  until  11  years  before  the 
filing  of  the  bill,  but  no  payment  had  been  made  in  respect  of  the 
annuities  for  more  than  twenty  years  before  the  bill  was  filed.  It  was 
contended,  that  the  annuitants  were  barred  by  the  Statute  of  Limita- 
tion ;  but  the  Vice-chancellor  (Sir  L.  ShadweU)  held,  that  there  was  no 
adverse  possession  during  the  time  that  the  trustees  continued  in  pos- 
session, and  his  Honor  granted  the  relief  prayed  by  the  bill  (g).  And 
in  another  case,  where  the  heir  at  law  of  a  testator,  who  was  also 
devisee  in  trust  under  lus  will,  entered  into  possession  of  the  estate  as 
trustee,  and  received  the  rents  from  1811  down  to  1835  ;  it  was  held 
by  Lord  Langdale,  M.  R.,  that  he  could  not  plead  the  Statute  of 
Limitation  in  answer  to  a  bill  for  an  account  filed  in  1836  (r). 

However  these  observations  apply  only  to  cases,  where  the  relation  Atbngasthe 
of  trustee  and  cestui  que  trust  is  still  subsisting.     For  although  an  ex-  ^^"  *'"^" 
press  trust  may  once  have  been  created,  yet  if  the  trustee  with  the  full 
knowledge  and  consent  of  the  cestui  que  trusty  have  devested  himself  of 

(m)  Beeltfwrdy,  Wade,  17  Vet.  97 ;  Ho-  (o)  Thompton  v.  Simpion,  1  Dr.  &  W. 

vendem  ▼.  Lord  Annetley^  2  Sch.  &  Lef.  459. 

633;  Wtddtrbum  t.  Weddtrtum,  4  M.  &  (p)  Wedderbum  y,  Wedderbum,  2  Keen, 

Cr.  52.  722  ;  ^.  C.  4  M.  &  Cr.  41. 

(»)  Beaumont  ▼.  Boultbee,  5  Ves.  485;  (q)  Wood  ▼.  Areh,  12  Sim.  472. 

Toumeetid  t.  Towneend,  1  Cox,  28 ;  Ckal-  (r)  Man  y.  Rtckette,  13  Law  Joorn.  N.  S., 

mer  y.  Bradley,  1  J.  &  W.  51 ;  Aity.-Oen.  Chanc.  194. 
T.  Brtmer^  Ctmpany,  1  Mer.  495. 


*  And  where  there  are  several  trustees,  the  Statutes  of  Limitation  will  not  Where  there 
run  against  the  cestui  que  trust,  as  long  as  any  one  of  the  trustees  is  in  pos-  are  seTeral 
session.    Att.-Gen.  v.  Flint,  Vice-Chancellor  Wigram,  16th  Nov.  1844,  MS.   ^»*««"- 
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Pakt  II. 

Cntfm  II. 

Sbot.  5. 


Timenms 
agiinst  oon- 
itructiTe  tnuti. 
When? 


Where  there 
has  been  ac- 
qoiescenceby 
e§itui  p»e 
trmt 


that  cbftracter,  by  parting  with  the  legal  estate,  and  settling  his 
aeconnts,  and  obtaining  a  Telease  from  the  person  benefieialfy  inte- 
rested, the  oonrt  in  the  abseneeof  frand  wiU  be  yeryrehiotaiit  to  enter- 
tain a  daim,  arising  out  of  the  trast  timnsaetirins,  where  there  bas 
been  such  a  hpse  of  time,  as  in  ordinary  eases  woold  oonstituie 
a  bar  under  the  Statute  of  LimitatioBS.  And  Ais  distiaction  imus 
clearly  recognized,  and  maintained,  both  by  the  Master  of  the  Rolb 
and  the  Lord  Chancellor  in  deciding  the  case  of  Wedderhum  Y.Wed- 
derbum(s). 

Where  the  trust  is  created  merely  by  implication  or  construction  of 
law,  the  plea  of  lapse  of  time  win  be  more  readily  admitted  as  a  bar  to 
any  claim  by  the  cestui  que  trust  against  the  trustee  (t).  In  such 
cases  the  possession  of  the  trustee  is  usnaDy  to  a  certain  extent 
adverse  to  the  cestui  que  trust ;  for  it  rarely  happens,  that  such  a 
trust  is  expressly  recognized,  or  admitted  by  the  parties  («).  There- 
fore, though  in  strictness  the  Statutes  of  Limitation  can  scarcely  be 
said  to  apply  to  these  equitable  cases,  courts  of  equity  have  always 
admitted  the  validity  of  a  defence  founded  on  the  analogy  of  those 
statutes,  and  have  refused  relief,  where  the  party,  with  full  knowledge 
or  being  in  a  situation  to  have  full  knowledge  of  his  rights,  has  dehyed 
for  twenty  years  to  prosecute  his  claim  {x).  On  more  than  one  occa- 
sion a  delay  of  eighteen  years  in  enforcing  a  claim  founded  on  a  con- 
structive trust  has  been  held  a  sufficient  reason  for  dismissii^  the 
biH(y).  Where  the  period  of  acquiescence  has  been  Icmger  than 
twenty  years,  the  ground  of  defence  will  of  course  be  proportionaUy 
stronger,  and  more  difficult  to  overcome  {z). 

However  even  in  cases  of  constructive  trusts  mere  lapse  of  time  will 
not  of  itself  be  always  a  bar  to  the  relief.  The  party  entitled  to  the 
benefit  of  the  trust  must  also  have  been  aware  of  his  rights,  and  must 
have  acquiesced  in  being  deprived  of  them  by  the  trustee ;  and  time  as 
a  bar  to  the  remedy  runs  only  from  the  commencement  of  such  acqui- 
escence (a).  Therefore  where  the  parties  equitably  entitled  have  not 
been  in  a  situation  to  become  acquainted  with  their  rights,  the  court 


(t)  Wedderbum  t.  Wedderhum,  2  Keen, 
749;  8.  C.  4  M.  &  Gr.  52;  lee  F^rtloek 
y.  Oardmer,  1  Hare,  594. 

(0  Beet^fMt  t.  ir«fe,  17  Yei.  97 ;  J7o. 
twnJm  Y.LordJbmmUif,  2  Sch.  &  Lef.  653. 

(u)  O^iiard  v.  Hiore,  2  JL  &  M.  6S3. 

(jc)  Smith  ▼.  C4v,5  Bid.  C  C.  639,  n.; 
Bond  y.  Hopkine,  1  Sch.  &  LeC  429 1  JBb- 
venden  y.  Lord  Aimeeley,  2  Sch.  &  Let 
636,  7 ;  Medlieott  y.  C^Doimell,  1  BalL  & 
Beat.  164 ;  Ckolnumdky  y.  CHnUm,  2  J. 
ft  W.  141,  151 ;  iVyee  y.  B^m,  cited  5 
Vefc  681. 

(jf)  Gregory  y.  Gregory,  Coop.  201  ; 
y.  Bigbg,  1  R.  &  M.  539|  lee 


Seltea  y.  RJkoadee,  I  BL  N.  S.  1. 

(jr)  Norrie  y.  Neoe,  3  Atk.  38;  Aairew 
y.  Wrigleg,  4  Bro.  C.  Q.  124 ;  JBomy  t. 
SSdgard,  cited  mL  138 ;  iVyee  y.  Hira, 
5  Yea.  681 ;  dted  Ckm^heU  y.  WMer,  5 
Vea.  678,  82  ;  Moree  y.  Moy^  12  Yea. 
355 ;  «r  parte  Ormmger,  2  Deac.  ft  Ch. 
459 ;  Bomijr  y.  Bidgmrd,  1  Cos,  146 ;  tee 
thia  aubjeet  fnrtlier  oonaidend,  post^  [Dia- 
cham  of  Breach  of  Troat] 

(a)  Etrnmerhauot  y.  Dag,  2  BaH.  ft  B. 
118 ;  Dreaelym  y.  CSbrto-,  RoUa,  Jane  2, 
1835.  See  thu  asbject  fiirther  conaidend, 
jwf/,  [Remediea  lor  Breach  of  T^uat] 
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in  maneroDS  instances  has  enforced  tbe  performance  of  a  eonstmetire     Part  H. 
trust,  notwithstanding  the  long  interval  that  had  elapsed  since  the  titie       3,^^  5^  ' 
had  accmed.     Thns  in  Stackpok  v.  Davoren  (ft)  an  account  of  rents  — — — — 
and  profits  of  an  estate  was  decreed  under  peculiar  circumstances  of 
fraud  and  imposition  after  an  adverse  possession  of  fiftj  years  (ft).  And 
in  a  recent  case  Sir  C.  Pepys,  M.  Il«,  set  aside  a  purchase  by  a  stew- 
ard at  an  undervalue  after  an  interval  of  forty-seven  years  (c)  :  and 
many  other  decisions  of  a  similar  tendency  are  to  be  met  with  in  the 
books  (<f). 

Moreover  a  cestui  que  trust  will  not  be  barred  from  his  right  to  Ce9hd  qw 
relief  by  any  length  of  acquiescence,  unless  he  have  an  immediate  poa-  JJIJS^'^ 
sessory  title  to  the  beneficial  interest.     For  instance  where  a  person  wm  nAjurU, 
was  entitled  to  the  trust  of  a  beneficial  lease  tn  remainder  after  the  de-  bywaSet- 
termination  of  a  previous  life  estate^  and  the  trustees  suflbred  the  lease  oenc6. 
to  expire  in  1798 ;  but  the  tenant  for  life  did  not  die  until  1880,  the 
cestui  que  trust  in  remainder  was  held  entitled  to  relief  against  the 
trustees  upon  a  bill  filed  by  him  in  1831,  although  he  had  been  of  full 
age  smce  1800  (e). 

It  is  almost  needless  to  add,  that  a  cestui  que  trust  being  an  infant 
or  otherwise  lum  sui  juris  cannot  be  prejudiced  by  any  acquiescence  (/). 

Where  the  conduct  of  the  trustee  is  tainted  with  fraud,  the  same  in  cases  of 
doctrine  will  be  applied  with  even  greater  stringency ;  and  the  time  J^^^ft^^j 
will  commence  running  only  from  the  discovery  of  the  fraud.    And  the  the  discovery 
26th  section  of  the  act  3  &  4  Will.  IV.  c.  27  expressly  enacts,  that  in  of  theftwd. 
cases  of  concealed  fraud  time  shaU  not  begin  to  run  until  the  trsxid 
shall,  or  with  reasonable  diligence  might,  have  been  known  or  disco- 
vered, with  a  saving  however  of  the  rights  of  bon&fide  purchasers  for 
valuable  consideration  without  knowledge  of  the  fraud. 

Acquiescence  has  not  the  same  effect  in  barring  an  equitable  right  Aoqoiesoenoe 
where  the  parties  interested  consist  of  a  numerous  body  of  persons,  ^creditonor 
such  as  creditors,  or  a  society  or  congregation  of  dissenters ;  for  rdief  societies,  or 
will  be  decreed  in  favour  of  such  objects  after  very  considerable  de- 
lay (9).    And  on  the  same  principle  it  has  been  determined  that  trusts 
for  charities  are  not  affected  by  the  Statutes  of  Limitation  (A).    And 


charities. 


!l 


[V)  SiackpoU  ▼.  Daowreih  1  Bro.  P.  C.  9. 

[e)  Trttthim^  ▼.  Charitr,  Rolls,  2  Jane, 
1835. 

{d)  Vmum  t.  Vandry,  2  Atk  119 ;  Al- 
der T.  Qregwrj/,  2  Sd.  '280 ;  Makmy  v. 
L*Bttmgt,  1  Beat.  406 ;  Randall  t.  BrHnff- 
'M,  10  Yes.  423;  Pvrcell  t.  M^Namara, 
14  Ves.  91 ;  PieMi  y.  Logman,  id.  215 ; 
lAmy  T.  PahMT,  2  Sch.  &  Lef.487 ;  AyU 
ward  T.  Kaanuy,  2  BalL  &  B.  463  ;  Oar- 
don  ?.  Oardom,  3  Sw.  400;  Waiwn  y. 
Twm,  6  Mad.  153. 

(f)  Bmm^  y.  CbAy,  5  Sim.  181 ;  2  M. 


&  K.  225 ;  and  see  Thompwn  y.  Simpwn, 

1  Dr.  &  W.  459,  489. 

(/)  March  y.  JRicMff//,  8  M.  ft  Or.  31, 42. 

(ji)  WHeheote  y.  Lawrmet^  3  Ves.  740, 
52;  case  in  Exchequer,  cited  6  Ves.  632; 
York  Buildmge  Company  y.  Maekmusie,  3 
Bro.  P.  C.  42 ;  Atiy,'Oen.  y.  Lard  Dudley, 
Coop.  146. 

(A)  Ally. 'Gem,  y.  Mayor  qf  Oopeniry 

2  Vem.  399  ;  Aity.^  Oen,  y.  Mayor  qf  Brie- 
iol,  2  J.  ft  W.  321  ;  Atty.-Oen.  y.  M^or 
qf  Bifeiar,  Jac  448. 
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Part  II. 

Chaftbb  II. 

Sbgt.  5. 

Tnutee's  estate 
not  bftrredby 
poiieirion  of 

tnut. 


Unlets  where 
ee»tui  que 
/mt/ has  ac- 
quired an  ad- 
Terse  posses- 
sion. 


Statutes  of  U- 
mitatlon  run 
against  a  trust 
in  favour  of 
strangers. 


the  first  section  of  the  new  statute  3  &  4  Will.  IV.  c.  27,  has  not 
altered  this  role  (t)-* 

For  the  same  reason  that  the  possession  of  the  trustee  is  not  usually 
a  bar  to  the  cestui  que  trusty  the  possession  of  the  cestui  que  trusty  for 
however  long  a  period,  will  not  in  general  displace  the  legal  title  of  the 
trustee.     For  the  holding  in  either  case  is  not  adverse. 

At  law  the  cestui  que  trust  is  regarded  as  tenant  at  will  to  the  trus- 
tee, and  he  cannot  be  ejected  without  a  previous  demand  of  possession. 
Therefore  until  this  tenancy  is  determined,  there  can  be  no  adverse 
possession  between  the  parties  (A). 

In  a  late  case  a  cestui  que  trust  for  life  under  the  trusts  of  a 
settlement,  acting  as  the  agent  of  the  trustees,  who  had  a  power  of 
sale,  sold  the  trust  estate  for  8,440/.  and  at  the  same  time  purchased 
another  estate  for  17,400/.  which  was  conveyed  to  the  tenant  for  life 
absolutely  in  his  own  name,  and  he  remained  in  possession  for  thirty- 
one  years,  and  then  became  bankrupt,  but  the  whole  of  the  8,440/.  (the 
purchase-money  of  the  first  estate)  was  applied  in  part  payment  of  the 
purchase-money  for  the  second  estate,  so  that  the  second  estate  was  in 
fact  subject  to  the  trusts  of  the  settlement  to  the  extent  of  the  8,440/. 
It  was  held,  that  the  possession  of  the  cestui  que  trust  for  life,  being 
consistent  with  the  settlement,  created  no  adverse  title  as  against  the 
trustees,  who  were  therefore  entitled  to  enforce  their  lien  on  the  estate 
for  the  8,440/.  notwithstanding  the  lapse  of  time  (/). 

However  if  there  be  a  formal  denial  or  disclaimer  of  the  tenancy  by 
the  cestui  que  trusty  or  he  continue  to  deal  with  the  estate  in  a  manner 
inconsistent  with  its  subsistence,  he  may  doubtless  disseise  the  trustee, 
and  thus  acquire  an  adverse  possession,  upon  which  the  Statutes  of 
Limitation  will  then  operate,  so  as  to  vest  in  him  an  indefeasible  legal 
title.  However  it  must  always  be  a  very  nice  and  difficult  question  to 
determine,  whether  and  at  what  time  such  an  adverse  possession  on  the 
part  of  the  cestui  que  trust  has  been  actually  acquired  (m)  ;  and  a  title 
based  on  such  a  transaction  could  never  safely  be  accepted. 

But  it  is  clear  that  the  legal  estate  vested  in  a  trustee,  together  with 
the  equitable  interest  dependant  on  it,  may  be  defeated  and  devested 
by  the  disseisin  of  a  stranger  who  has  no  notice  of  the  trust.    And  the 


(t)  Irish  Incorporation  Socieiy  v.  Rich- 
ardf,  1  Dr.  &  W.  258;  Att^.-Gen.  v. 
Perte,  2  Dr.  &  W.  67  ;  Atty.-Gen.  v.  Flint, 
'^ce-ChanoellorWigram/ Michaelmas  Term 
1844,  MS. 

(k)  Bight  y.  Beard,  13  East,  210 ;  Doe 
v.  Jackwn,  1  B.  &  Cr.  448  ;  Doe  y.  Jonee, 


10  B.  &  Cr.  718;  Boe  y.  Street^  4  Ney.  A 
M.  42  ;  4  Bac.  Abr.  198  ;  Co.  Litt.  54,  b. 

(/)  Price  y.  Blakemm-e,  6  Beay.  507, 514. 

(m)  Keene  y.  Deardon,  8  Bast,  247 ; 
Bari  of  Porttmouth  y.  Lord  Effingham,  1 
Yes.  435;  Harwood  y.  Oglender^  3  Ves. 
131 ;  Cholmondieg  y.  CHnton,  2  Mer.  360. 


*  The  first  section  of  3  &  4  Will.  IV.  c.  27  declares,  that  the  word  "person" 
shall  extend  to  a  body  politic,  corporate,  or  collegiate,  and  to  a  class  of  creditors 
or  other  persons,  as  well  as  an  individual* 
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Statutes  of  Limitation  will  in  such  a  case  constitute  as  effectual  a  bar     Part  II. 
as  if  no  trust  estate  had  been  interposed.     However  this  doctrine  was    ^"g^iSTs."* 

once  not  entirely  free  from  doubt.     For  in  an  early  case  Lord  Macdea- 

field  is  reported  to  have  overruled  a  plea  of  the  Statute  of  Limitations, 
on  thS  ground  that  the  legal  estate  was  in  trustees  (n).  And  on  ano- 
ther occasion  Sir  J.  Jekyll,  M.  R.,  laid  it  down  as  a  rule,  that  the 
forbearance  of  the  trustees,  in  not  doing  what  it  was  their  office  to 
have  done,  should  in  no  sort  prejudice  the  cestui  que  trust  (o). 

But  it  was  said  by  Lord  Hardwicke  in  the  case  of  Lewelien  v.  Mackr 
worth  (p\  that  the  rule,  that  the  Statute  of  Limitations  does  not  bar 
a  trust  estate,  holds  only  as  between  cestui  que  trust  and  trustee,  not 
between  cestui  que  trust  and  trustee  on  the  one  side  and  strangers  on 
the  other ;  for  that  would  make  the  statute  of  no  force  at  all,  because 
there  is  hardly  any  estate  of  consequence  without  a  trust.  Therefore 
where  a  cestui  que  trust  and  his  trustee  are  both  out  of  possession  for 
the  time  limited,  the  party  in  possession  has  a  good  bar  against  them 
both.  And  the  application  of  the  Statute  of  Limitations  in  favour  of 
strangers  to  the  trust  has  been  affirmed  in  equally  positive  language 
by  other  judges  (9).  In  CholmondUy  v.  Clinton^  Sir  Wm.  Orant, 
M.  R.,  alluded  to  the  decision  in  Lawley  v.  Lawley  without  any  disap- 
probation (r).  But  when  that  case  subsequently  came  before  Sir 
Thomas  Plumer,  M.  R.,  on  further  directions,  that  learned  judge  de- 
cided, that  the  existence  of  the  legal  estate  in  trustees  did  not  prevent 
the  operation  of  time  as  a  bar  as  between  parties  claiming  adversely  the 
equitable  interest,  and  in  the  course  of  his  judgment'  his  Honor  com- 
mented upon  and  explained  the  case  of  Lawley  v.  Lawley^  which  he 
shewed  to  have  been  very  incorrectly  stated  in  the  printed  report  (s). 
The  decision  of  Sir  Thomas  Plumer  was  affirmed  on  appeal  by  the 
House  of  Lords,  and  the  doctrine  as  laid  down  above  must  therefore  be 
considered  as  finally  established  {t). 

It  seems  still  somewhat  doubtful  how  far  the  infancy  of  the  cestui  How  far  infancy 
que  trusts  will  prevent  the  adverse  possession  of  a  stranger  from  ope-  ?^*^?(!Si^** 
rating  as  a  bar  to  their  claims.     In  one  instance  where  the  cestui  que  yent  the  Sta- 
trust  was  under  the  disability  of  infancy  at  the  time  of  the  disseisin,  the  ^^n'^^'J^" 
court  interfered,  and  relieved  against  the  effect  of  a  fine  by  a  stranger,  ning? 
and  five  years  non-claim,  by  which  the  legal  title  of  the  trustee  had  been 
barred  (tr).  However  Lord  Chancellor  Parker  is  reported  to  have  said, 
that  in  favour  oi  b,  purchaser  a  fine  and  non-claim  should  bar  the  cestui 


f»)  LaiBley  ▼.  Lawley,  9  Mod.  32.  ners. 
0)  Leeknure  ▼.  Barl  qf  Carliile,  3  P.  (r)  2  Mer.  360. 

Wma.  215.  («)  Cholmondley  v.  Clintim,  2  J.  &  W. 

(j)  2  Bq.  Ca.  Abr.  579.  171»  5. 
(a)  Hovenden  y.  Lord  Ann$8lep,  2  Sch.  (0  2  J  &  W.  191. 

&  Lrf.  629,  per  Lord  Bedesdale ;  Petdland         (u)  Allen  ▼.  Saytr,  2  Vem.  368. 
T.  Stoke9t  2  BalL  &  B.  75,  per  Lord  Man- 


2M  OF  TBB  MBWWOT  OF  THE  STATDTBS.  OF  LXWTATION. 

Pabt  H.     quB  truit  thoogh  aa  u^ani  (x).    And  this  appears  to  be  tiie  true  doo- 
^^^ll^^^^   trine  of  the  oourti  althoi^  the  point  might  pediaps  sUU  be  open  to 
— ~*-"— ~^  exgiBDeiit* 

Where  the  truiiee  who  has  the  legal  right  of  eafinnsing  a  daim  is 
under  any  disability,  it  would  follow  conversely  ficom  this  doctrine,  that 
the  Statutes  of  Limitaticm  would  not  begin  to  run,  until  that  disability 
ceased.  However  the  point  does  not  appear  to  have  been  ever  ex- 
pressly dedded  (y). 
Unittit&ctoiy  On  the  whole  it  must  be  admitted,  that  the  effect  cS  the  Statutes 
^^^^j^  of  limitation  as  apfdied  to  the  estate  of  trustees  is  left  in  a  very  un- 
satisfactory state  by  the  authorities,  and  it  is  extremely  difficult  to 
gathw  from  them  any  very  definite  rules  of  general  application  on  the 
points 

(«)  Uarl  ▼.  Cknmieu  qf  Hmtinffdon,  3      v.  StoHi,  2  Ball  &  B.  75. 
P.  Wnu.  310,  n. ;  leo  Wfok  t.  SMt  JMUa         (y)  Vide  ji«f<,  Part  UL  IHt.  L  Ql  UI. 
CiMiy4Ny,  id.  309;  and  tee  also  PaUland 


(    2^    ) 


CHAPTER  III. 

OP  THB  INOIDHNTB  TO|   A2VD  LEQkAL   PBOFBRTIE8  OF,    THE   BBTATB 

OF  TSU8THEB* 


Paw  IL 


CoNTBTANCBB  to  11868  before  the  statute  of  Henry  VIII.  were  attend- 
ed with  this  inconvenience — viz.,  that  the  estates  of  the  feofifees  to  uses 
were  snbject  to  all  their  legal  mcumbranoes  (a).  But  upon  the  esta- 
blishment of  trusts  it  was  settled  that  trustees  held  only  for  the  benefit 
of  the  c^iui  que  irtisiy  and  that  the  legal  estate  should  not  be  subjected 
to  any  of  their  incumbrances  (b). 

Therefore  the  legal  inheritance,  vested  in  trustees,  is  not  in  equiiy  Estate  drtniB. 
sabjeet  to  the  dower  or  freebench  of  their  widows,  or  to  the  estate  by  {^^^ 


or 


curtesy  of  their  husbands,  although  those  rights  will  attach  on  the  curteiy,  or  to 
trustee's  estate  at  law  (c).     Nor  will  that,  or  any  other  interest,  h^  ^^»dby 
only  in  trust,  be  afiected  in  equity  by  the  judgment,  or  other  debts  or  ^^^m. 
QDgagenients,  or  by  the  bankruptcy  or  insolvency  of  the  trustee  (d). 

Previously  to  the  recent  statute  4  &  5  Will.  IV.  c.  23,  if  a  trustee  liable  to 
of  real  property  died  without  leaving  an  heir,  the  legal  estate  escheated  foxfeitm^. 
to  the  crown  or  other  superior  lord.  And  in  like  manner  the  real  or  per^  fore  sut.  4  &  5 

W  rV  c  23 

aonal  estate  vested  in  a  trustee  was  forfeited  to  the  crown,  or  superior 

lord,  upon  attainder  or  conviction  for  treason  or  felony.    And  we  have 

seen,  that  it  was  then  a  very  doubtful  question,  whether  the  trust 

ooold  be  enforced  against  the  crown,  or  other  lord,  taking  by  forfeiture 

or  eseheat  (e).    However,  as  has  been  already  stated,  a  partial  remedy 

for  this  inconvenience  and  injustice,  was  provided  by  the  statute 

39  &  40  Cr^.  III.  c.  88,  which  enabled  the  sovereign  to  dh^ct  the 

execution  of  any  trusts,  to  which  any  escheated  lands  were  liable.    And 

the  recent  act  (4  &  5  Will.  IV.  c.  23)  effectually  does  away  with  the  NoiioliaUe 

mischief,  by  providing,  that  real  or  personal  property  held  in  trust  ^^^ 

shall  not  be  the  subject  of  forfeiture  or  escheat.     The  sixth  section  it  be  leal  or 

abo  declares,  that  the  provisions  of  the  act  shall  have  a  retrospective  P^^"®"*  *■*•**• 

operation,  where  the  escheat  or  forfeiture  had  taken  effect  within  twenty 

years,  and  no  grant  had  been  made  (/)• 


I 


1  Otait.  Dig.  lit.  XI.  c.  2,  p.  7. 

1  CruiB.  Dig.  Tit.  XII.  c.  4,  s.  1. 
{€)  Ctttbom  T.  BnglUhy  2  Eq.  Ca.  Abr. 
728 ;  No€l  T.  /nwfi,  2  Freem.  43  ;  Hintcn 
T.  JSRn/mi,  2  Ves.  631 ;  1  Sugd.  Y.  &  P. 
358,  9,  9tb  ed. 

(if)  Oopemtm  ▼.  ^MUmi,  1  P.  Wmi.314; 
Fimeh  ▼.  Barl  qf  WineheUea,  I  P.  Wms. 
278 ;  Bemui  y.  DmfU,  2  P.  Wms.  318  ; 
Seoti  y.  Surman,  Willes,  402;  Carpmier 
T.  Mameli,^  B.  &  P.  40,  yide pof/, Chapter 


(Bankruptey.) 

(e)  PawMt  y.  Atty.-Oen.  Hard,  467; 
Reeve  y.  Attf.-Gen.,  2  Atk.  223 ;  Pemt  y. 
Baltimore^  1  Yes.  453 ;  Balee  y.  EngUmd, 
Prec.  Chan.  200;  Bmrgeee  y.  Wheate,  1 
Ed.  177;  8.  C.  1  B.  C.  123;  WiUUmu  y. 
LonedaUf  3  Yes.  jun.  752  ;  Hovenden  y. 
Lord  Amuiiey,  2  Sch.  &  Lef.  617 ;  yide 
etqfrttf  (Preliminary  Chapter)  p.  9,  Att- 
Oen.  y.  Duke  o/Leede,  2  M.  &  K.  243. 

(/)  Yide  etqtra,  p.  9. 
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Part  II. 
Chaptbr  III. 

Fines  and  he- 
rioti  doe  on 
alienation  or 
deathof  the 
trnttee  of  (x^y* 
holds. 

Right  of  tros- 
tees  of  real 
estate  to  hold 
benefictally  on 
attainder  of 
eeituique 
truti. 


Or  where  ceiltrt 
que  fruit  of 
rea/ estate  dies 
without  heir. 


The  trustee,  who  has  the  legal  interest  in  a  copyhold,  is  regarded  by 
the  lord  as  the  real  tenant,  for  the  performance  of  the  feudal  services. 
And  accordingly  the  customary  fines,  and  heriots,  will  become  due 
upon  the  alienation  or  death  of  the  trustee,  and  not  upon  that  of  the 
equitable  owner  (g). 

Before  the  Statute  of  Uses,  if  a  cestui  que  use  were  attainted,  or 
died  without  heirs,  the  land  did  not  escheat  to  the  lord,  but  the  feoffee 
retained  it  for  his  own  use  (A).  And  the  same  rule  has  since  been 
adopted  with  respect  to  trusts. 

However  the  statute  38  Hen.  VIII.  c.  20  enacted,  that  if  any  per- 
son should  be  attainted  or  convicted  of  high  treason,  the  king  should 
have  the  benefit  of  any  uses,  &c.  to  which  the  attainted  party  was 
entitled.  And  it  has  been  observed  by  Lord  Hale,  that  this  statute 
applies  to  cases  of  trusts  since  the  Statute  of  Uses,  and  therefore  upon 
an  attainder  for  high  treason  of  the  cestui  que  trust  of  an  inheritance, 
the  equity  or  trust  was  forfeited,  though  possibly  the  land  itself  was 
not  forfeited  (»). 

But  whatever  may  be  the  case  in  an  attainder  for  high  treason,  it 
has  been  determined  by  analogy  to  the  case  of  uses  before  the  statute, 
that  on  the  attainder  of  a  cestui  que  trust  of  real  estate  for  felony, 
neither  the  trust  nor  the  land  will  be  forfeited  to  the  crown,  but  the 
trustee  will  hold  for  his  own  benefit.  This  was  decided  in  the  case  of 
Attorney*  General  v.  Sands  (A),  where  the  legal  estate  in  lands  held 
of  the  crown  was  vested  in  Sir  George  Sands  as  a  trustee  for  a  person 
who  was  attainted  for  murder.  On  an  information  preferred  against 
Sir  George  Sands  to  obtain  a  conveyance  of  the  legal  estate  to  the 
crown,  it  was  held  by  the  Court  of  Exchequer,  that  Sir  George  Sands 
continued  to  be  seised  of  the  lands,  and  to  be  the  king's  tenant,  and 
should  therefore  hold  for  his  own  benefit,  discharged  of  the  trust  (A). 

Upon  the  same  principle  in  the  case  of  Burgess  v.  Wheate^  which  was 
elaborately  argued  before  Lord  Keeper  Henley,  assisted  by  Lord 
Mansfield  and  Sir  Thomas  Clarke,  M.  R.,  it  was  held,  both  by  the 
Lord  Keeper  and  the  Master  of  the  Rolls,  that  a  trust  estate  of 
inheritance  did  not  escheat  to  the  crown  by  the  death  of  the  cestui  que 
trust  without  heirs,  but  that  the  trustee  should  hold  the  land  for  his 
own  benefit  discharged  from  the  trust  (Q.  This  decision  was  made  in 
opposition  to  the  expressed  opinion  of  Lord  Mansfield,  who  came  to  the 
conclusion  that  the  crown  was  entitled  to  a  decree ;  and  it  was  also 
remarked  upon  with  disapprobation  by  Lord  Thurlow  in  the  subsequent 


is)  Trm.  ColL  v.  Brown,  1  Yem.  441 ; 
2  Lord  Raym.  994 ;  1  Cniis.  Dig.  305 ; 
Earl  of  Bath  v.  Abney,  1  Dick.  260 ;  Carr 
▼.  BllUon,  3  Atk.  73,  77 ;  WiUon  ▼.  Hoare, 
2  B.  &  Ad.  350. 

(A)  Brook.  Abr.  Tit.  Feoff,  al.  Use.  pi.  34 ; 
per  Sir  Thomas  Clarke,  M.  R.,  in  Burgeu  v. 


Wheate,  1  Ed.  177,  199. 

(t)  1  Hale,  P.  C.  248. 

{k)  Aiiy.-Oe».  y.  SandM,  1  Hale,  P.  C. 
249. 

(0  BwgtsM  y.  Whtate,  1  Black.  123; 
8.  a  I  Ed.  177. 
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case  of  MiddUion  v.  Spicer  (m).  But  it  has  been  recently  recognized  Part  II. 
and  acted  upon  by  the  Vice-Chancellor  of  England  in  the  late  case  of  ^°^"'**  ^"' 
Taylor  v.  HaygaTth{n)^  which  must  be  considered  as  having  finally 
established  the  law  on  this  subject  (o).*  However  in  such  a  case,  if 
the  trustee  has  not  already  the  legal  possession,  he  has  no  equity  to 
compel  the  lord  by  escheat  to  invest  him  with  it — ^as  for  instance,  by 
granting  admission  to  a  copyhold  upon  the  cestui  que  trust  dying  with- 
out heirs  {p). 

The  principle  of  the  decision  in  Burgess  v.  Wheats^  was  that  the  Where  th«  trust 
legal  estate  being  vested  in  the  trustee,  the  land  could  not  escheat  for  ^^tf*!?'^' 
want  of  a  tenant.     But  this  principle  clearly  does  not  apply  to  personal  crown  will 
estate.    And  in  the  case  of  Middleton  v.  Spicer  (9),  Lord  Thurlow  ^^^^^ 
refused  to  extend  the  doctrine  of  Burgess  v.  Wheate  to  a  trustee  of  a  of  cm/us  ^im  ' 
leasehold  estate,  who  claimed  to  hold  beneficially  for  want  of  any  next  ''^'' 
of  kin  of  the  testator ;  and  his  Lordship  decreed  in  favour  of  the  title 
of  the  crown. to  take  the  estate  by  its  prerogative  as  bona  vacantia. 

In  that  case  a  testator  directed  his  leasehold  estates  to  be  sold,  and 
he  bequeathed  the  money  arising  from  the  sale  to  his  executors  in 
trust,  after  payment  of  debts  and  legacies,  to  pay  the  residue  to  a 
charitable  purpose,  which  could  not  take  effect ;  and  he  gave  legacies 
to  his  executors.  There  being  no  next  of  kin,  the  executors  filed  a 
bill,  claiming  the  residue  for  their  own  benefit.  But  Lord  Thurlow 
observed,  that  the  executors,  having  legacies  bequeathed,  and  being 
clearly  trustees,  could  not  by  any  possibility  take  any  beneficiid 
interest,  and  he  therefore  decreed  in  favour  of  the  crown  (r).  And 
the  principle  of  this  decision  was  subsequently  recognized  by  Lord 
Loughborough,  C,  in  the  case  of  Barclay  y,  Russell  {s\  and  has  since 
been  followed  in  Taylor  v.  Hay  garth  {t). 

But  where  the  will  directs,  that  the  real  estate  shall  be  converted,  The  crown 
and  the  proceeds  applied  by  the  trustees  upon  certain  trusts,  which  ^^^^Jmnot 
fail,  or  are  not  declared,  or  do  not  extend  to  the  whole ;  the  crown  call  for  a  con- 
has  no  equity  to  compel  the  trustees  to  make  the  conversion,  in  order  ^uSc'^m^'**^ 

to  entitle  itself  to  the  proceeds  as  bona  vacantia  (tc).   And  though  the  against  the 

trustees. 

(m)  1  Bro.  C.  C.  204 ;  see  Fawctt  v.  (9)  1  Bro.  C.  C.  201 ;  and  see  Walker  y. 

Lowtkmr,  2  Ves.  300.  Deane,  2  Yes.  jiin.  170. 

(«)  8  Jurist,  135.  (r)  Middleton  v.  Spicer,  1  Bro.  C.  C. 

(o)  See  Henchman  ▼.  Ally, -Gen.,  3  M.  201 ;  see  Walker  v.  Deane,  2  Yes.  jun.  170. 

&  K.  485 ;  Taylor  v.  Haygarlh,  Y.  C.  19th  («)  3  Yes.  424,  430  ;  and  see  Henchman 

Fehraarj,  1844,  reported  8  Jurist,  135.  v.  Aity.-Gen,,  3  M.  &  K.  485. 

{p)  Willianu  ▼.  Lord  Lonsdale,  3  Yes.  (/)  8  Jurist,  132. 

752 ;  but  see  King  v.  Oiggan,  6  East,  431 ;  (u)  Taylor  v.  Hay  garth,  8  Jurist,  132. 
and  1  ScriT.  Cop.  462. 

^  The  same  doctrine  does  not  apply  to  an  equity  of  redemption,  which  Distinction  be- 
escheats  to  the  lord  in  default  of  heirs  of  the  mortgagor,  for  in  that  case  the  ^^^'^  ^^^ 
mortgagee  will  not  hold  discharged  from  the  equity  of  redemption,  but  the  ^**f**  ®f  '^ 
lord  will  be  entitled  to  redeem  him  to  the  same  extent  as  the  original  mortgagor.  dem^iouTnd  a 
Down  T.  Morris,  3  Hare,  394,  404.  trust  estate. 

6 
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Part  U. 
OBAtnwL  m. 


So,  upon  the 
foifeitiire  of 
euiuiqu* 
truit  for  trea- 
aoDy  &c. 


Trnitee  of  legal 
estate  entmed 
topoMOMMm  of 
the  title-deeds. 


And  Buffering 
eqnitahle 
tenant  for  life 
to  get  posses- 
sion of  them  is 
a  breach  of 
tmst. 


Tenant  for  life 
haying  the  legal 
estate  entitled 
to  possession  of 
the  deedi. 


conrargion  has  been  actoaDy  made  by  the  tmstees  in  saA  a  case,  the 
crown  will  not  be  benefited ;  but  the  trustees  will  take  asif  the  pro- 
perty had  remained  miconverted  («). 

Upon  the  same  principle  it  follows,  that  where  a  eeHud  que  trust  of 
personal  estate  is  convicted  of  treason  or  febny,  the  boiefieial  interest 
will  escheat  to  the  crown ;  and  the  trustee  will  not  be  suflered  to  hold 
for  his  own  benefit,  as  we  luMre  seen  he  would  be  entitled  to  do  in  the 
case  of  real  estate. 

In  general  the  right  to  the  possession  of  the  title-deeds  of  property 
belongs  to  the  person,  in  whom  the  legal  estate  is  vested  (y),  although 
he  may  only  have  an  estate  for  life  (z).  Therefore  wh^re  the  legal 
interest  in  a  settled  estate  is  given  to  trustees  either  by  deed  or  will, 
the  right  to  the  possession  of  the  title-deeds  during  the  continuance  of 
that  interest  follows  as  a  necessary  consequence,  and  they  may  maintain 
an  action  at  law  for  the  purpose  of  recovering  them  (a).  Or  if  the  deeds 
have  been  deposited  with  the  Master  under  an  order  in  a  suit,  the 
court  will  direct  them  to  be  delivered  to  the  trustees  on  a  petition  for 
that  purpose,  when  the  objecti  for  which  they  were  deposited,  has  been 
satisfied  (&). 

However  in  a  late  case  in  the  Rolls,  trustees,  who  had  acquiesced 
for  four  years  in  the  possession  of  the  title-deeds  and  estate  by  the 
equitable  tenant  for  life,  were  restrained  from  proceeding  with  an 
action  against  him  for  the  recovery  of  the  deeds,  on  the  tenant  for  life 
bringing  them  into  court  (c). 

It  is  the  duty  of  the  trustees  to  retain  the  deeds  in  their  custody  tor 
the  protection  of  the  persons,  to  whom  future  equitable  estates  are 
limited.  And  if  a  trustee  of  a  settlement  suffer  an  equitable  tenant 
for  life  to  obtain  possession  of  the  title-deeds,  and  thus  become  instxu 
mental  in  defrauding  a  third  person,  who  advances  money  to  the 
tenant  for  life  on  the  faith  of  the  deeds ;  the  trustee  himself  may  be 
held  liable  to  the  injured  party  for  the  consequences  of  the  fraud  (d). 
■However  this  liability  will  not  be  enforced,  unless  the  trustee  acted 
with  a  knowledge  of  the  intended  fraud,  or  behaved  with  such  gross 
negligence,  as  of  itself  amounts  to  equitable  fraud  (e). 

But  where  the  legal,  as  well  as  the  equitable,  interest  is  vested  in  a 
person  as  tenant  for  life  under  a  settlement,  he  is  entitled  to  the  pos- 
session of  the  title-deeds ;  and  the  remainder-man,  whether  claiming 
as  trustee,  or  for  his  own  benefit,  has  no  right,  either  by  action  at  law, 


(x^  Taylor  y.  Haygarth,  8  Jnrist,  132. 

(y)  8trod9  y.  Blaekimme,  3  Yes.  225; 
HofrmgUm  y.  Friea^  3  B.  &  Ad.  170. 

(z)  l9ie  y.  Me,  I  Atk.  431  ;  Ford  y. 
Peering,  I  Ves.  jun.  76;  Webb  v.  Lord 
LymingtoH,  8  Ves.  322,  n. 

(a)  Doe  y.  Paeeingkamt  6  B.  &  C.  305 ; 
Barclay  y.  CoUett,  4  Bing.  N.  C.  650 ;  see 


Denton  y.  Denton,  8  Jurist,  388. 

{b)  DuneonOe  y.  Mayer,  8  Yea.  320. 

(e)  Denion  y.  Deniom,  8  Joriat,  388; 
yide  poet,  [Trustees  of  F^reeholds.] 

(d)  Etane  y.  Bieknett,  6  Yes.  174 ;  Memx 
y.  Bell,  1  Hsre,  82,  98. 

(e)  6  Yes.  190 ;  see  Knye  ▼.  Moore,  1  S. 
&  St.  65. 
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or  suit  in  equity,  to  take  them  out  of  his  hands  (/).  And  although  Part  II. 
the  tenant  for  life  by  means  of  his  possession  of  the  deeds  is  enabled  ^g-^^^«*  M* 
to  dispose  of  or  incumber  the  estate  to  the  prejudice  of  the  persons 
entitled  in  remainder,  that  is  not  considered  an  objection  of  sufficient 
importance,  to  deprive  him  of  his  right  to  the  possession  of  the 
deeds  (g)  ;  although  it  would  be  otherwise,  if  there  were  shown  to  be 
any  reasonable  grounds  of  suspicion,  that  he  actually  intended  to  make 
an  improper  use  of  the  deeds. (A). 

In  like  manner  where  the  trust  property  consists  of  personal  estate,  Trustee  of  per- 
such  as  bonds,  policies,  or  other  securities  for  money,  the  trustee,  by  ^^to^^wSl 
whom  the  securities  are  to  be  realised,  is  entitled  to  the  possession  of  sessionofthein- 
the  instruments,  and  may  enforce  their  delivery  as  against  the  cestui  w  thT^^^' 
que  trusty  who  had  possessed  himself  of  them  (t).  ties. 

Where  the  legal  estate  is  vested  in  a  person  merely  as  a  dry  trustee  A  mere  dry 
for  the  person,  who  is  entitled  to  the  absolute  beneficial  interest,  we  ^^^t^deeds 
have  already  seen,  that  it  is  the  duty  of  the  trustee  to  dispose  of  and  as  against  his 
convey  the  estate  according  to  the  direction  of  the  cestui  que  trust,  frust. 
In  such  cases  therefore  it  is  obvious,  that  the  trustee  has  no  right  to 
retain  possession  of  the  title-deeds  in  opposition  to  the  equitable 
owner. 

The  right  of  a  trustee,  to  retain  the  possession  and  management  of  in  what  cases  a 
the  trust  estate  as  against  the  equitable  tenant  for  life,  has  occasionally  ^tied  tothe  ~ 
been  the  subject  of  controversy.    The  decision  of  this  question  will  be  possession  and 
governed  mainly  by  the  general  scope  and  object  of  the  trust,  and  the  ^£!f^t^ 
nature  of  the  duties,  which  the  trustee  is  required  to  discharge.  estate. 

Where  the  entire  interest  in  the  estate  is  ves'led  in  the  trustees,  wbareheisen- 
with  directions  for  their  continued  management  of  the  property,  by  J|^!!^  J*^ 
keeping  the  buildings  insured  from  fire,  and  by  paying  premiums,  and  of  mam^emciit. 
annuities,  or  other  periodical  payments,  out  of  the  annual  income,  the 
court  will  be  very  reluctant  to  take  the  direction  and  disposition  of  the 
estate  out  of  their  hands,  and  to  deliver  it  over  unprotected  to  the 
equitable  tenant  for  life ;  even  though  the  tenant  for  life  ofier  to  bring 
into  court  a  sufficient  sum  to  secure  the  payment  of  the  annual 
charges  (A). 

And  ^ere  the  equitable  tenant  for  life  is  a  female^  that  will  be  an  where  equitt. 
additional  reason  for  the  court  to  continue  the  trustees  in  the  posses-  }^  tenant  for 

^  liie  IS  a  woman. 

sion  and  control  of  the  estate,  with  a  view  to  her  personal  protection  q^  ^|^  trwtae 
in  case  of  her  marriage  (I).    And  if  the  trustees  are  themselves  ishlmself  bene- 

^    ^  fldaUy  ortatlad 

.  «•     .      ..^   ^  >.«  M       M.    •  «..    ..  ^  ..       in  reniaindwf 

(/)  Jbrrfv.Pe«rtfV,l  Ves.jun.  76;  Dun-  (*)  See   Strode  v.  Blackbume,  3  Ves.   after  the  oesftij 

eoM^  T.  M&yer,  8  Ves.  320  ;    JVebb  t.  223  ;  sed  vide  Hick9  ▼.  HtcAt,  2  Dick.  650.  g^  f^^f  for 

Lyminffton,  ib.  522,  n. ;  Churchill  y.  Small,  (0  Jone9  ▼.  Jone9,  3  Bro.  C.  C.  80  ;  see  ]|fe, 

id. ;  BawleM  y.  Siew^t,  1  Sch.  &  Lef.  223 ;  Poole  y.  Pate,  1  Beay.  600. 

Knait  y.  Wiee,  id,,  cited  Webb  y.  Webb,  1  (k)  Tidd  y.  Litter,   5  Mad.  429  ;   see 

Dkk.  298.  Naylor  y.  Armti,  1  R.  &  M.  501. 

C^)  Strode  y.  Blackbume,  3  Yes.  222  ;  (0  Per  Sir  J.  Leach,  V.  C.  5  Mad.  432. 

Waimpn  y.  Xct,  9  Vos.  24. 
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Part  II.     the  parties  beneficially  entitled  in  remainder  after  the  death  of  the 

^^'^^ 1  tenant  for  life,  that  circumstance  will  also  have  weight  with  the  court 

in  refusing  to  invest  the  tenant  for  life  with  the  uncontrolled  manage- 
ment of  the  estate  (m). 
Not,  where  it  if      However  it  will  be  otherwise,  where  it  is  plain  from  the  ezpresmons 
^1^8  inten-  ^^  ^^^  ^^'>  ^^^  ^^®  testator  did  not  intend  that  the  property  should 
tion.  remain  under  the  personal  management  of  the  trustees  (n)  ;  or  (in  the 

absence  of  any  such  indication  of  the  intention,)  if  the  personal  posaes- 
sion  or  occupation  of  the  property  by  the  tenant  for  life,  be  beneficial 
or  requisite  for  its  due  enjoyment — as  in  the  case  of  a  family  resi- 
dence (o). 
Or  where  And  where  the  tenant  for  life  takes  a  legal  estate  of  freehold,  sub- 

Sm  thc*!^    ject  to  a  term  vested  in  trustees  for  raising  a  charge,  he  will  be  let 
estate.  into  possession  on  the  terms  of  securing  the  payment  of  the  charge,  if, 

on  taking  the  accounts  of  the  estate,  it  shall  appear  that  the  annual 
income  is  amply  sufficient  to  satisfy  the  incumbrance  imposed  on  it  (p). 
In  a  late  case  in  the  Rolls  trustees  of  an  estate,  subject  to  annuities, 
were  restrained  from  taking  proceedings  to  compel  the  pa3rment  of  the 
rents  to  them,  although  the  tenant  for  life  had  only  an  equitable  estate^ 
upon  the  cestui  que  trust  for  life,  undertaking  to  keep  down  the  annui- 
ties.    In  that  case  however,  there  was  no  pretence  of  any  arrears,  or 
irregularity,  on  payment  of  the  annuities  by  the  tenant  for  life,  which 
had  been  done,  and  possession  of  the  estate  kept,  by  him  for  four  years 
with  the  acquiescence  of  the  trustees  (q). 
Dnty  of  trustees       Where  the  annuities,  which  it  is  the  object  of  the  trust  to  secure, 
rion^^to?^'    *"'®  ^^  arrear ;  it  will  be  the  duty  of  the  trustees  to  enter  into  posses- 
tmst  timnities    sion  of  the  estate,  and  to  give  notice  to  the  tenants  to  pay  the  rents  to 
larly  ptM^'      them  (r).    And  though  the  arrears  may  afterwards  be  paid,  the  trus- 
eqnitable  tenant  tees  can  only  be  compelled  to  give  up  their  possession  upon  such  terms, 
^    ^*  as  will  enable  them  to  resume  it  again,  the  moment  the  purpose  of  the 

trust  requires  it  (s). 
Sun  of  money        If  a  sum  of  money  be  given  by  will  to  trustees  to  be  applied  to 
SrdiMiS"*     charitable  purposes,  but  those  purposes  are  not  clearly  defined  or  ascer- 
not  paid  to  the  tained,  the  court  will  not  suffer  the  fund  to  be  paid  over  into  the  hands 
o^^he^'     ^^  ^^®  trustees,  although  there  may  not  be  the  slighest  imputation 

against  their  characters,  but  it  will  direct  a  scheme  for  its  application  (t). 
Actions  at  law  A  court  of  law  in  general  recognizes  only  the  legal  owner  of  pro- 
by  the  trastM,  f^^J  9  and  every  action,  that  is  founded  on  the  legal  title,  must  be 
or  in  his  name,    brought  by  or  in  the  name  of  the  trustee,  in  whom  that  title  is  vested. 

Therefore  in  an  ejectment  for  the  recovery  of  land,  a  demise  must  be 

(m)  Tidd  v.  Litter,  5  Mad.  433.  ton  t.  Denton,  8  Jurist,  388. 
(n)  5  Mad.  432.  {q)  Denton  t.  Denton,  8  Jazui,  388. 

(o)  5  Mad.  432,  3.  (r)  Jenkhu  t.  Milford,  1  J.  &  W.  629. 

{p)  Blake  v.  Bttnbury,  1  Yes.  jun.  194,  (t)  /Wrf. 

514 ;  see  Tldd  t.  Lister,  5  Mad.  432;  Den-  (/)  WeUbelooed  T.  /mms,  1  S.  &  St.  40. 
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laid  in  the  name  of  the  trustee,  in  whom  the  legal  estate  is  outstand-     Part  II. 

ing  or  the  plaintiff  will  fail  in  the  action  («).    And  so  m  the  case  of  a  Chapwr  ill. 

bond,  or  covenant,  or  other  contract,  the  obligee,  or  covenantee,  or 

other  person  with  whom  the  engagement  was  originally  made,  is  in 

general  the  only  person,  who  can  sue  and  recover  upon  the  contract  at 

law  (x).     Moreover  in  an  action  by  a  trustee,  the  defendant  cannot 

set-off  an  equal  or  greater  debt  due  to  him  from  the  cestui  que  trusty 

although  at  one  time  a  contrary  doctrine  seems  to  have  prevailed  (if)*. 

Where  the  cestui  que  trust  brings  an  action  at  law  in  the  name  of  his 

trustee,  the  trustee  may  apply  to  a  court  of  equity  to  compel  him  to 

give  security  for  costs  (z). 

The  legal  act  of  presentation  to  a  benefice,  must  be  exercised  by  the  Tnutee  of  ad- 
trustee,  in  whom  the  legal  interest  in  an  advowson  is  vested.     But  SJJ**^^.*^* 
unless  by  the  express  terms  of  the  trust,  the  trustee  is  empowered  to  sentation. 
nominate,  as  well  as  present,  he  will  be  bound  to  present  the  nominee  ^^  etttidtue 

inui  the  riirht 

of  the  beneficial  owner  (a),  even  though  the  latter  be  an  infant  only  ofnominata^. 
six  months  old  (&)• 

And  so  the  trustee  of  a  manor  has  the  legal  right  of  appointing  the  Trustee  of  a 
steward ;  and  if  the  cestui  que  trust  by  reason  of  infancy  or  other  legal  ^^^^^  ^ 
incapacity  be  incompetent  to  nominate,  and  the  trustee  has  exercised  ^>pomtuig  the 
his  own  discretion  in  making  the  appointment,  the  court  will  not  set 
aside  this  appointment,  in  favour  of  a  steward  appointed  by  the  testa- 
mentary guardian  of  the  infant  cestui  que  trust,  unless  there  has  been 
some  improper  conduct  on  the  part  of  the  trustee,  or  unless  some 
advantage  is  to  be  derived  from  the  change.     However  it  seems  that 
in  such  a  case  the  trustee  ought  to  attend  to  the  wishes  of  the  guar- 
dian or  even  of  the  infant  cestuis  que  trust  in  making  the  appoint- 
ment (c). 

A  person  claiming  as  heir  at  law  of  a  bare  trustee,  who  had  been  A  dry  trustee 
found  by  inquisition  to  have  died  without  heirs,  has  not  sufficient  ^^t^^ 
interest  to  enable  him  to  traverse  the  inquisition  (d). 

(u)  GoodiiiU  V.  Jones ,  7  T.  R.  47.  teier  v.  Ailmgion,  3  Atk.  458;   Earl  of 

(x)  Wake  ▼.  Tinkler f  16  East,  36.  Albemarle  y.  Mogert,  2  Yes.  jun.  477  ;  3 

(y)   Tucker  v.  T%teker,  4  B.  &  Ad.  745  ;  Crois.  Dig.  Tit.  21,  Ch.  1,  s.  6 ;  Atiy.'Gen. 

overruling  Boiiomley  v.  Brooke,  and  Rudge  ▼.  Foreter,  10  Yes.  335,  8 ;  Atly.'Oen»  v. 

Y.  Birch,  cited  1  T.  R.  621,  2.  Newcombe,  14  Yes.  1,  7. 

(r)  Anneiley  y.  Simeon,  4  Mad.  390.  (b)  Arthington\,  Cover^, 2  Eq.Ab.  518. 

(a)  Barrett  v.  Glubb,  2  Bl.  1052  ;  Ar^  (e)  Molt  v.  Buxton,  7  Yes.  201. 

tkingtim  v.  Coverley,  2  Eq.  Abr.  518 ;  Bo-  (d)  Re  Saddler,  1  Mad.  581. 


*  If  a  trustee  being  the  nominal  plaintiff,  fraudulently  release  an  action  at  law 
without  the  consent  of  the  party  beneficially  interested,  the  court  will  on 
motion  set  aside  a  plea  of  the  release^  and  will  order  the  release  to  be  can- 
celled. Leffh  V.  Legh,  1  B.  &  P.  447  ;  Baberman  v.  Radenius,  7  T.  R.  670,6; 
Payne  v.  Rogers,  Dougl.  407  ;  Hickey  v.  Burt,  7  Taunt.  48;  Anon,  1  Salk. 
260  ;  Manning  v.  Cox,  7  Moore,  617  ;  Barker  v.  Richardson,  1  Y,  &  J.  362, 
Chitt.  Contr.  605. 
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Part  II. 
CRArmi  m. 

Proof  debt  in 
bankraptcy  by 
trustee. 


May  aign  bank- 
mpt'i  certifi- 
cate. 


Trustee's  right 


pariiiiMBttt 
common  law. 


How  hi  ex- 
cluded by  sta- 
tute. 


In  case  of  the  bankruptcy  of  any  person  indebted  to  the  trust 
estate,  the  trastee  must  prove  the  debt,  for  he  is  in  general  the  party 
to  receive  the  dividends.  However  the  cestui  que  trusty  if  not  imder 
d&uibility,  should  join  in  the  proof  (e).  And  so  in  the  case  of  an  asfidgn- 
ment  of  a  bond  or  other  chcfse  in  actiony  although  the  court  of  bank- 
ruptcy recognizes  the  equitable  title  of  the  assignee,  and  admits  him  to 
prove  for  the  amount,  it  requires  that  the  original  obligee  or  creditor,  in 
whom  the  legal  title  is  vested,  should  join  with  him  in  tiie  proof  (/). 
However  this  subject  will  be  further  considered  in  a  ihture  Chapter  (^). 

The  right  to  sign  a  bankrupt's  certificate  follows  the  right  to  prove  (A); 
and  therefore  a  trustee  may  sign  the  certificate  of  a  bankrupt  debtor 
to  the  estate :  although  one  of  several  trustees  cannot  do  so,  mdeas 
authorized  by  his  colleagues  (t). 

It  was  said  by  Lord  Northington  in  the  case  of  Burgess  v.  Wheats^ 
that  the  right  of  voting  for  coroners  sheriffii  and  members  of  parlia- 
ment was  annexed  by  the  common  law  to  the  possession  of  the  land; 
and  where  there  was  a  transmutation  of  the  possession  to  a  traBtee, 
those  rights  could  not  be  separated  retained  or  suspended  by  the 
creator  of  the  trust ;  but  the  legislature  was  obliged  to  interpose  for 
that  purpose  (k). 

The  first  statute  made  with  thh  view  iq>pears  to  be  that  of  8  Hen. 
VI.,  which  after  fixing  a  freehold  of  the  vahie  of  40s.  at  the  least  as  the 
qualification  of  a  voter  for  a  member  of  parliament,  concludes  by  pro- 
viding that  he  should  he  able  to  expend  40«.  per  annum. 

But  the  statute  7  &  8  AVUl.  III.  c.  26,  s.  7,  expressly  provides,  dmt 
no  trustee  or  mortgagee  shall  be  entitled  to  vote  in  an  election  for  a 
member  of  parliament  by  reason  of  the  trust  estate  or  mortgage,  unless 
he  be  in  actual  possession  or  receipt  of  the  rents  and  profits ;  but  that 
the  mortgagor  or  cestui  que  trusty  in  possession  shall  vote  for  the  same 
estate. 

It  is  observable,  that  this  enactment,  by  expressly  doing  away  with 
the  claim  of  trustees  to  vote  when  out  of  possession,  seems  by  implica- 
tion to  give  them  the  right  of  voting,  when  in  possession  of  the  estate 
or  of  the  income  arising  from  it  (1). 

However  the  subsequent  act  of  10  Ann.  c.  23,  efiectually  obviated 
any  doubt  on  this  point.  For  the  2nd  section  of  that  statute  enacts, 
that  no  person  sludl  vote  in  req>ect  or  in  right  of  any  lands,  &c.  for 
which  he  shall  not  have  received,  or  be  entitled  to  have  received, 
the  rents  and  profits  to  his  own  use.    And  the  18  Geo.  II.  c.  18,  s.  5, 


(«)  Bx  pwri9  Qr9m,  2  D.  &  Ch.  116 ; 
es  pmi9  DmbU^  1  Oox,  310 ;  Ardtb.  Bk^ 
Law,  155,  6. 

(/)  Bx  parte  Dieketuon,  2  D.  ft  Ch. 
520 ;  Archbold,  Bkrpt.  Law,  303,  308,  156. 

(^)  Vide  pot/,  [Bankraptcy  of  Trustees.] 


ii 


(k)  XeLawremee,!  M.ftA.45S. 
(t)  Bx  pttrU  Itigb^y  2  Bote,  224 ;  awl  & 
C.  19  Yes.  463. 
Us\  In  Bwf€§$  ▼.  Wheate,  1  Ed.  251. 
(0  Roger's  Law  of  Elections,  126. 
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ako  roquired  as  the  qualifieation  for  a  yoter  the  pofiwcoion  of  the  pro*-     Part  II. 
perty  to  Ms  own  use.    And  tiie  words  ^'  to  your  own  uh^  were  inserted  ^^m^***  ^^ 
in  the  form  of  the  oath  to  be  taken  by  the  freeholdeni. 

These  enactments  appear  to  have  entirely  exchided  the  chnm  of 
tmstees  tp  vote  in  respect  of  the  trust  estate  in  any  case.  But  the 
late  Reform  Act  (2  Will.  IV.  c.  45,  s.  23)  re-enacts  the  provisions  of 
the  7th  section  of  7  &  8  Will.  III.  c.  25,  decbring  tiiat  trustees  or 
mortgagees  shall  not  be  allowed  to  have  any  vote  for  the  trust  estate, 
or  mortgage,  unless  tl^y  be  in  actual  possesBion  w  receipt  of  the  rents 
and  profits ;  without  adding  the  words  **  to  their  own  vMe^  which  were 
introduced  into  the  acts  of  10  Ann.  and  18  Geo.  II. ;  and  this,  if  it 
had  not  subsequently  been  explained  and  qualified,  might  probably  haive 
restored  the  implication,  that  trustees  in  actual  posteasion  were  io  be 
entitied  to  vote.  However  the  26th  section  of  the  same  act  provides, 
that  notwUhitanding  anything  thereinbrfore  contatntd^  no  pemon  shall' 
be  entitled  to  vote  unless  duly  registered,  as  thereinafter  provided; 
and  that  no  person  shall  be  registered  in  respect  of  his  estate  or  in- 
terest in  any  lands,  &e,,  unless  he  shall  have  been  in  the  actual  posses* 
aioa  thereof,  or  in  the  receipt  of  the  rents  and  profits  thereof,  "  for  his 
own  ns^*  for  the  period  specified  in  the  act. 

Therefore  the  provisions  of  the  26th  section  appear  completely  to 
negative  die  right  of  a  trustee  to  exercise  the  elective  franchise,  althou^ 
he  may  be  in  actual  possession  of  the  trust  estate,  and  notwithstanding 
any  implication  arising  from  the  23rd  section.  And  this  opinion  seems 
to  be  supported  not  only  by  the  somid  principles  of  construction,  as 
afiplicable  to  the  act,  but  also  by  considerations  of  the  general  object 
and  nature  of  the  elective  franchise.  It  is  to  be  remarked  however, 
that  the  construction  c(mtended  for  has  not  been  universally  adopted, 
and  the  point  in  question  has  repeatedly  been  agitated  with  conflictti^ 
residts  before  the  several  revising  barristers. 

The  rule  is  of  course  difierent,  where  the  trustee  has  a  beneficial  Where  trustee 

.  •«  1  .1/.JV      %\  J  lift!  A  ueDeficiBi 

mterest  m  the  trust  estate  to  the  amount  m  value  fixed  by  the  act  as  interest. 
the  minimum  of  qualification  according  to  the  nature  of  the  property : 
for  in  that  case  his  right  of  voting  would  be  unquestionable. 

In  like  manner  the  privilege  of  voting  on  the  election  of  a  coroner,  Trustees  not 
which  at  common  law  was  attached  to  the  possession  of  the  legal  free-  ^^  ^  ^^ 
hold  (m),  has  been  transferred  by  the  statute  68  Geo.  III.  c.  95,  s.  2,  coroner. 
to  the  beneficial  owner. 

And  wherever  a  certain  property  qualification  has  been  fixed  by  the  Trustee  not 
legislature  as  necessary  to  the  holding  of  an  office,  or  the  enjoyment  of  2ruit^«^te  to 

certain  privileges ;  as  in  the  case  of  members  of  parliament  (n)  ;  or  be  a  member  of 

parliament,  &c. 

(«)  Bmrgen  ▼.  Wheaie,  1  Ed.  251.  qualification,  sball  belong  to  the  party  **  for 

(»)  1  &  2  Vict,  c  48,  8.  2,  which  ex-      his  own  use  and  benefit.'' 
prenly  requires  that  the  property  giving  the 
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A  mere  trustee 
ctimot  redeem 
a  mortgage. 


Is  a  competent 
witness  for 
etthdqmt 
tnui. 


Sects,  if  be 
have  any  inte- 
rest. 


Trustee  cannot 
be 


Has  in  in- 
surable inte- 
rest in  a  ship. 


justices  of  the  peace  (o) ;  or  other  siinilsr  offices;  or  (prerioiialytothe 
altersUon  of  the  game  hws  by  the  recent  statute  {p)  ),  with  reelect  to 
the  right  of  shooting  game  (9) ;  in  all  these  cases  thooj^  a  beneBdal 
enjo]rment  of  the  fro/pertj,  on  which  the  qnaltfiratine  is  rested,  maj 
not  in  terms  be  ezpresdy  required,  yet  there  can  be  no  doobt,  bat  that 
the  equitable  construction  of  the  statute  would  exdnde  the  daim  of  the 
trustee,  and  support  that  of  the  party  beneficially  entitled. 

A  mere  trustee,  in  whom  the  equity  of  redonption  of  a  mortgaged 
estate  had  been  vested  for  a  particular  purpose,  whidi  has  been  satis- 
fied  (as  for  the  payment  of  debts,  which  had  l<Hig  once  bem  dis- 
charged), has  not  a  sufficient  interest  in  the  estate  to  entitle  him  to 
redeem  the  mortgage  (r). 

A  mere  dry  trustee,  who  is  made  a  party  defendant  to  a  suit  in  res- 
pect of  the  legal  estate  vested  in  him,  is  in  equity  a  competent  witness 
for  the  cestui  que  trust  (1).  And  a  trustee  diflfers  in  that  reelect  from 
an  executor  or  administrator^  whose  evidence  cannot  be  received  in  a 
suit  respecting  the  estate  (t).  Indeed  at  law  the  testimony  of  a  mere 
trustee  is  inadmissible  (a). 

But  if  there  be  any  charge  against  the  trustee,  which  he  has  an 
interest  in  rebutting,  or  any  pecuniary  liability  (however  small),  whid 
depends  upon  the  result  of  the  suit ;  the  evidence  of  the  trustee  cannot 
be  received  even  in  equity,  and  for  the  same  reason  that  of  his  wife  will 
be  equally  inadmissible  (x). 

As  a  general  rule  a  trustee,  whether  he  be  sole  trustee  or  jointly 
with  others,  cannot  be  the  receiver  of  the  trust  estate  with  a  salary : 
and  a  special  case  must  be  made  to  warrant  such  an  ^>pointment  in 
opposition  to  the  general  rule  (y). 

A  trustee  of  a  ship  has  an  insurable  interest  in  it,  in  respect  of  the 
legal  property  vested  in  him ;  although  it  seems  that  the  title  of  the 
cestui  que  trust  will  also  be  recognized  at  law,  for  the  purpose  of  sup- 
porting an  insurance  effijcted  by  him  (ar). 


!; 


»  5  Geo.  n.  c.  18 ;  18  Geo.  II.  c.  20. 

\p)  1  &  2  WiU.  lY.  c.  32,  s.  6. 

{q)  22  ft  23  Car.  11.  c.  25 ;  5  Ann.  c. 
14 ;  9  Ann.  c.  25 ;  13  Geo.  III.  c  80;  58 
Geo.  III.  c.  75. 

(r)  James  y.  Biou,  2  S.  &  St.  600. 

(s)  Cr^fl  ▼.  Pike,  3  P.  Wms.  182 ;  Mann, 
T.  Ward,  2  Atk.  229 ;  Fotherhy  t.  Pate, 
3  Atk.  604.     But  it  seems  that  a  trustee 

plaintiff  cannot  be  a  witneu* y.  FUZ' 

geraid,  9  Mod.  330 ;  Phillips  v.  Duke  iff 
Bucks,  1  Vera.  230. 


(0  Goes  T.  Draey,  I  P.  Wms.  290 ;  Cnifl 
V.  Pike,  3  P.  Wms.  182 ;  Fatkerb^  ▼.  Paie, 
3  Atk.  604. 

(«)  Maun  T.  Ward,  2  Atk.  229. 

(jr)  ^rauk  t.  MatHwarimff,  2  Bear.  126  ; 
see  Smiik  t.  Duke  of  Ckamdos,  Barn.  416. 

(y)  Anon.  3  Yes.  515  ;  t.  TbUand^ 

8  Yes.  72 ;  Sfkes  ▼.  HoMlimge,  11  Yes.  363; 
Sutton  ▼.  Jones,  15  Yes.  584  ;  bat  see  Tait 
▼.  Jenkins,  1  N.  C.  C.  492 ;  ^dtpost,  [Dis- 
abiUties  of  Trustees.] 

(x)  Bx  parte  YaUop,  15  Yes.  67. 
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CHAPTER  IV. 

OF   THE   DISPOSITION   OF   THBIB   ESTATE   BT   TRUSTEES. 

I.   Where  the  Dupoeitian  is  made  by  Deed,  or  Act  inter  yivos. 
II.   Where  it  is  nutde  by  Will. 
III.   Where  by  Trustees  under  Disability. 


Sect.  1. — Of  the  Disposition  by  Trustees  of  their  Estate  by  Part  II. 

Deed,  or  Act  inter  vivos.  ^""s^*!!^' 

Where  the  legal  interest  in  real  or  personal  estate  is  vested  in  T^^^^^^^the 
trustees,  they  are  entitled  at  law  to  the  exercise  of  all  the  powers  of  proper  paitiea 
disposition  incident  to  the  legal  ownership.      In  equity,  their  legal  ui^'^^^^* 
powers  are  regarded  as  under  the  control  and  subvervient  to  the 
interest  of  the  cestui  que  trust,  according  to  whose  direction  only  it  is 
in  general  their  duty  to  convey  or  dispose  of  the  trust  estate.     The 
present  question  is  altogether  distinct  from  a  conveyance  or  disposition 
by  a  trustee  made  under  a  power  conferred  upon  him  by  the  instru- 
ment creating  the  trust.     The  consideration  of  this  last  question  will 
be  reserved  more  conveniently  for  a  future  chapter  (a). 

Where  the  persons  entitled  to  the  whole  beneficial  interest  are  The  duty  of 
in  esse  and  sui  juris,  it  is  one  of  the  first  duties  of  a  trustee  to  execute  ^^y  according  ' 
such  conveyances  of  the  legal  estate,  as  the  cesiuis  que  trusts  shall  ^^  the  direction 
direct  (i).    Therefore  if  a  mere  dry  trustee  without  reason  refuse  to  trmt. 
convey,  when  required  by  the  person  who  is  clearly  entitled  to  the  If  they  refuse 
equitable  interest,  and  a  bill  is  filed  to  compel  a  conveyance,  the  decree  ^i  ^e  decreed 
will  be  made  against  the  trustee  with  costs  (c).    And  where  the  refusal  ^  convey  with 
proceeds  from  any  improper  motive — ^as,  for  the  purpose  of  extorting 
a  sum  of  money  as  the  price  of  compliance — ^that  will  be  an  additional 
inducement  for  the  court  to  visit  the  trustee  with  the  costs  of  the  suit, 
as  a  penalty  for  his  misconduct  {d). 

However,  although  the  title  of  the  cestui  que  trust  to  require  a  cou-  But  if  the  re- 
veyance  from  the  trustee  be  quite  clear  in  the  opinion  of  the  court,  yet  S^J^  Jj^. 
if  the  trustee  in  refusins:  act  bon&  fide,  and  under  the  advice  of  his  vice  of  counael 
counsel,  he  will  not  be  charged  with  the  costs  of  the  suit ;  but  neither  \^\j^  ^th 
on  the  other  hand  will  his  costs  be  given  him,  but  no  order  will  be  costs. 
made  r^pecting  the  costs  {e). 

(a)  Po9t,  [Powers  of  Sale.]  MS;  vide /io«/,  [Costs.] 

{h)  1   CruU.  Dig.  Tit.  12,  Ch.  4,   s.  6 ;  (d)  WatU  v.  Turner,  1  R.  5e  M.  634; 

Botetfr  Y.  Allingion,  1  Bro.  C.  C.  73.  vide  pott,  [Costs.] 

(e)  WmU  T.  Hiaefkf,  4  M.  &  Cr.  197  ;  («)  Knight  v.  Martin,  1  R.  &  M.  70; 

/oM«  y.  Lewiit  1  Cox,  199  ;  Ly$t  ▼.  King^  Angier  t.  Stannard,  3  M.  &  K.  566 ;  vide 

<lom,  1  Coll.  184 ;  Peitfold  v.  Boueh,  Vice-  poit,  [Costs.] 

Chancellor  digram,  19th  November,  1844, 
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Part  II.         In  a  late  case  before  Lord  Laogdale,  M.  R.,  where  a  trustee  of  a 
^CT*!.       ^™^*  acting  under  the  advice  of  counsel^  refused  to  assign  the  term 

without  the  concurrence  of  certain  parties ;  the  trustee  was  allowed 

his  costs  as  between  solicitor  and  client,  which  were  decreed  to  be 
pud  to  him  by  the  plaintiff,  although  the  court  disallowed  the  objectiiHi, 
and  decreed  an  aangmnent  of  the  tsEm  accQrding  to  Urn  pcayer  of  the 

bill  (/). 
And  if  title  of        If  the  title  of  the  cestui  que  trust  be  at  all  doubtful,  and  the  trustee 

«rii«i iMdoubt-  ui^der  the  advice  of  counsel  refuses  to  assign,  although  at  the  beariug 
fill,  trustee  will  the  court  decides  in  favour  of  the  title  and  decrees  an  assignment,  yet 
ooBti.  it  will  give  the  trustee  his  costs  of  the  suit,  to  be  taxed  as  usual  as 

between  solicitor  and  client  (^).     However  where  the  plaintiff's  title, 

though  not  capable  of  absolute  proof  is  dear  beyond  all  reasonable 

doubt,  the  decree  will  be  made  against  the  recuant  trustee  with 

costs  {h). 

Cetiui  que  The  cestui  que  trust  must  hare  an  immediate  and  absolate  eqvitabk 

^^^^^^     interest  in  the  trust  estate ;  otherwise  he  will  not  be  entitled  to  raquin 

veyanoe,  uiiiess  a  conveyance  of  the  legal  estate  from  the  trostee*      Thus,  if  an  e^ate 

{mmj^LtT        is  vested  in  trustees,  in  the  first  place  to  pay  sevend  annuttifls,  the 

and  certain       party  beneficially  entitlad  subject  to  those  amuiitiea  cannat  dbaing  their 

eqoi     e es     .  ^^yyi^m^jnee compel  the  trusteesto convey  to  him,  unless  the  aonnita&tB 

give  their  consent  (t). 
Whether  eqoit.  Where  the  bendicial  interest  in  an  estate  is  limited  to  a  party  for 
f6r  life  can  le-  ^^  ^th  renuunders  over,  it  is  doiAtful,  whether  tiie  tenant  for  life 
Sr^  ^^'^^  could  in  any  case  compel  the  trustee  to  convey  the  legti  estate  to  him- 
legal  estate.  self  or  his  assignee.  If  there  be  any  contingnent  remaindeis  to  be  sup* 
^^"^^^^  ported,  or  anjr  duty  or  trust  remain  to  be  performed  for  the  benefit  of 

the  remainder-men,  and  the  eontinuanoe  of  the  legal  estate  in  the 

trostees  be  requisite  for  these  purposes,  it  would  clearly  be  a  breadi 

of  trust  in  them,  to  devest  themselves  of  it  at  the  reqoest  of  the 

tenant  for  Efe  (A) :  and  an  equitable  tenant  for  life  of  settled  property^ 

can  rarely  take  suoh  an  unqualified  beneficial  inteiest,  as  will  not  be 

Not  where  the    obnoxious  to  some  objection  of  this*  nature.    If  the  trust  property  oon- 

tnut  property    sist  of  money  or  stock  in  the  funds,  the  secnrity  and  protection  of  the 

m^orltock.  estatesm  remamder,  obviously  requires  the  trustees  m>t  to  part  with 

the  possession  to  the  tenant  for  life. 
Eqid(ift»ie  te-  However  where  the  cestui  que  trust  has  an  esiate  tail  he  nnnr  call  on 

require  a  cm^  ^^®  trustee  to  convoy  the  legal  estate  to  him;  and  no  one  can  after* 
Ik!^!!^™      wards  prevent  him  from  barring  ilie  entail.     But  the  trustee  ought 

not  to  convey  to  him  the  fee  simple,  where  he  is*  entitled  only  in  tail  (/)• 

(/)  PooU  V.  Paat,  1  Beav.  600  ;   aee  (k)  L^$e  t.  Kimidem,  1  GoU.  184. 

aampbeU  ▼.  £Kmi«,l  N.  C.  C.  664.  (<)  Cariertty.  Cari9ret,2K  Wnt.  134. 

(^)  Poole   T.   Pa$e,  I   Bcav.  600;   lee  (k)  See  Tidd  ▼.  Lieier,  6  Mad.  429. 

Hoiford  Y.  PJdfpe,  3  Be«r.  434 ;  Oootfimi  (I)  CeHmrei  ▼.  CoHwwit  2  P.  WaiM.  134 ; 


the  trostees. 


V.  BOiuem,  3  Boss.  693,  6 ;  WkUmarek  ▼.      B»ieUr  ▼.  AUimfftem,  1  Bid.  a  C.  73;  1 
Roberteon,  1  N.  C.  C.  715 ;  and  see  poi^,      Gnus.  Dig.  Tit.  12,  Ch.  4,  s.  9;  wet  Pi 
[Chapter  "  Costs."]  t.  Lame,  17  Vtfc  106,  6. 
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Where  the  parties,  in  whom  the  absolute  beneficial  interest  in  the      Part  II. 


property  was  vested,  have  disposed  of  the  whole  of  their  equitable   ^'^J^*!.  * 

estate  to  a  purchaser ;  the  purchaser  is  entitled  to  require  a  convey-  -r ~ — 

aace  of  the  legal  estate  from  the  trustees,  without  the  concunrence  of'  the  entire 
the  vendors  (the  previous  eestuis  que  trusts)  (m).     Although  it  is  other-  «q«it«ble  wtatc 
wise  where  a  part  only  of  the  equitable  estate  has  been  disposed  of  by  conveyince 
the  eestmu  que  <n»to  («).  ^^^ 

Where  the  equitable  estate  has  been  resettled  by  the  eestuis  que  carrenceofthe 
trusts,  the  trustees  of  the  new  settlement  are  entitled  to  have  a  con-  V.  ^^ 
veyanee  from  the  old  trustees  (o).    And  if  the  purposes  of  the  new  set-  equitable  eitate 
tiement  require^  that  the  dominion  over  the  entire  legal  fee  should  be  ^Jlij^  ^^ht 
vested  in  the  new  trustees;  as  where  the  trust  is  for  Bale(p),  or  to  of  the  equitable 
pay  annuities,  and  make  an  allotment  or  division  of  the  estate  among  ^|]^^^^[!^. 
the  testator^s  children  (q)  ;  it  has  been  decided,  that  the  trustee  of  the  ance  ftwatt^ 
resettlement  is  entitled  to  require  a  conveyance  of  the  legal  estate  ^Sho«*oM. 
from  the  old  trustee,  without  the  concurrence  of  the  parties  beneficially  currenee  of 
interested  {jr) .  /ni«<«  / 

But  if  the  old  trustee  be  required  to  do  any  act  beyond  the  execu- 
tion of  a  simple  conveyance ;  or  if  the  nature  of  the  trusts  reposed  in 
the  new  trustee,  do  not  require  that  he  should  be  clodied  with  the 
legal  estate,  it  seems,  that  the  old  trustee  would  be  justified  in  de- 
clining to  devest  himself  of  the  legal  estate,  unless  the  persons  benefi- 
caally  interested  be  joined  as  parties  to  the  deed,  in  order  to  testify 
their  concurrence  in  the  transaction;  and  for  this  purpose  it  is  of 
course  requisite,  that  they  should  be  sui  juris  (s). 

The  title  of  the  purchaser  or  assignee  of  the  equitable  estate,  must  Trustees  may 
be  established  beyond  doubt,  or  the  trustees  will  be  justified  in  refusing  y^^^^^'^ 
to  transfer  the  lesal  estate  without  the  concurrence  of  the  oriinnal  title  of  the  imr. 
eestuis  que  trusts^  or  the  sanction  of  the  court.     Therefore  in  a  case  in  equiuble  estate 
which  tile  legal  fee  had  been  vested  in  trustees  in  the  year  1767,  and  ^  c^mt. 
there  had  been  since  a  frequent  and  intricate  devolution  of  the  title  to 
the  equitable  estate ;  Lord  Eldon  observed,  that  it  would  be  a  matter 
of  consideration,  whether  the  trustees,  on  being  required  to  convey  the 
legal  estate  to  a  purchaser  of  the  equitable  interest,  would  not  have  a 
right  to  have  the  title  examined  by  the  court,  instead  of  being  required 
to  acquiesce  in  an  opinion,  which  was  not  clothed  with  the  sanction  of 
judicial  authority.     And  his  Lordship  subsequently  decided,  that  the 
trustees  in  that  case  had  a  right  to  have  the  conveyance  settled  in  the 
Master^s  office  (t). 

It  was  also  laid  down  by  the  same  eminent  judge  in  the  same  case.  Trustee  cannot 

be  required  to 
convey  poft 
(m)  Oood§m  T.  SiHmom,  3  Ross.  583;  (g)  Poole  y.  Potr,  1  Bear.  600.  only  of  the  trust 

see  H6ffbrd  ▼.  PMpifOf  3  Bear.  434.  (r)  Angier  t.  Stamard,  3  M.  ft  K.  566 ;   estate  to  a  pur- 

(»)  3  Rosa.  593,  4.  PooU  ▼.  Pmi,  1  Beav.  600.  chaser, 

(o)  Pttrf^UL  T.  BweA,  Vice-ChaaoeUor         US  3  M.  &  K.  571 ;  1  Beav.  604. 
li^pnoD,  19th  Not.  1B44.  (/)  Goodton  ▼.  BtHwrnf  3  Rusa.  593,  6 ; 

(p)  AngUr  v.  Simnerd,  3  M.  &  K.  566;      sed  Tide  Xftt  t.  Kmgdmn,  I  Coll.  184. 
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Part  II.     that  a  trustee  cannot  be  compelled  to  convey  the  legal  estate  in  part 
^"sm^^L  ^'  ^^  ^^®  ^^^"^^  property  to  a  person,  who  has  purchased  that  portion  from 

the  cestui  que  trust.    His  Lordship  there  said,  that  "  it  was  quite  new 

to  him  to  be  informed,  that  you  can  call  on  a  trustee  from  time  to 

time  to  devest  himself  of  different  parcels  of  the  trust  estate,  so  as  to 

involve  himself  as  a  party  to  conveyances  to  twenty  different  persons. 

Has  not  a  trustee  a  right  to  say,  if  you  mean  to  devest  me  of  my  trust, 

devest  me  of  it  altogether,  and  then  make  your  conveyances  as  you 

think  proper^  («). 

Or  by  any  other      So  it  is  settled,  that  a  trustee  can  be  called  upon  to  convey  only  by 

?i^^w?n       the  words  and  description,  by  which  the  conveyance  was  made  to  him. 

which  the  con-   In  this  respect  he  is  like  a  mortgagee  (x). 

mSe  to  Urn.  -^  "^^S  ^  ^^X  ^'  ^^^  original  trusts  remain  to  be  performed,  it  is 
The  termina-  dear  that  the  trustee  cannot  be  required  to  devest  himself  of  the 
f^^^  *^ .  legal  estate ;  for  by  so  doing,  he  would  unquestionably  be  guilty  of  a 
utisliu^rtty  breach  of  trust  (y).  Therefore  where  the  parties  entitled  to  the 
proved.  equitable  estate,  call  upon  trustees  to  part  with  the  legal  estate  on  the 

ground  that  the  trusts  have  terminated,  they  are  bound  clearly  and 
satisfactorily  to  prove  that  fact  to  the  trustees ;  and  if  that  be  not 
done,  the  trustees  will  be  justified  in  refusing  to  convey,  except  under 
Petition  under  ^^®  direction  of  the  court  (2).  In  case  of  the  refusal  by  a  trustee  to 
1  w.  IV.  c.  60,  convey  when  duly  required,  the  parties  may  apply  to  the  Court  of 
tnistees  to  con-  Chancery,  by  petition  under  Sir  E.  Sugden^s  Act,  (1  Will.  IV.  c.  60,) 
▼ey.  for  the  appointment  of  a  person  to  convey  in  place  of  the  trustee  (a). 

But  where  the  application  is  made  by  a  purchaser  of  the  equitable 
estate,  the  trustee,  who  refuses,  will  not  necessarily  be  fixed  with  the 
costs  of  the  petition  (6). 
Reference  to  Where  the  conveyance  by  the  trustees  is  made  tinder  the  direction 

Irttte  wnve^-  of  the  court,  it  will  be  referred  to  the  Master  to  settle  the  form  of  the 
ance  by  trustee,  instrument;  and  the  certificate  of  the  Master^s  having  settled  a  con- 
veyance under  such  a  reference  may  be  excepted  to  by  any  party,  who 
is  dissatisfied  with  it  (c). 
Trustees  must  If  trustees  receive  notice  of  any  disposition  or  incumbrance  of  the 
notiwIrfLy*^'  equitable  interest  by  the  cestui  que  trusty  they  cannot  afterwards  safely 
assignment  or  convey  or  transfer  the  legal  estate  to  the  cestui  que  trust  himself,  or 
^§Muir'  ^*  ^^y  subsequent  purchaser  from  him ;  for  in  that  case  they  would  be 

held  personally  responsible  to  the  purchaser  or  incumbrancer,  of  whose 
title  they  had  been  made  cognizant  (d). 

(«)  3  Russ.  594.  (c)  JVak0m&n  t.  Dueh$99  of  Rmtimul^  3 

(jt)  Per  Lord  Eldon,  3  Russ.  594.  Yes.  504  ;  2  Dan.  Ch.  Pr.  900. 

(y)  Carteret  t.  Carteret,  2  P.  Wms.  134.  {d)  Baldwin  ▼.  BiUmgeley,  2  Vem.  539; 

(x)  £ro{/br<fY.  PAt/ypt,  3  Beav.  434;  5.  C.  CotAay  v.  S^denkam^  2  Bro.  C.  C.  391; 

4  Beav.  475.  Dearie  v.  Hall,  3  Russ.  1,  sec  12;  Pk^rnter 

(a)  Warburton  v.  Vaughan,  4  Y.  &  C.  v.  Biaekburue,  1  M.  &  K.  297  ;  Hodge^m  t. 
247 ;  Prendergatt  y.  Byre,  1  LI.  &  G.  11 ;  Hodgeon,  2  Keen,  704;  1  Sugd.  V.  Sl  P. 
Robineon  t.  Wood,  5  Beav.  246.  12,  520,  9th  ed. ;  ex  pmrte  Knott,  l\  Yea. 

(b)  Robimon  y.  Wood,  5  BeaY.  246.  613. 
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A  person,  who  conveys  merely  as  trustee,  can  be  required  to  enter      Part  II. 

into  no  covenants  for  title  beyond  the  usual  covenant,  that  he  has  done       gi^^  i, 

no  act  to  incumber  (e)  *.    However  in  a  case  where  trustees  of  a  7";  ' 

^  ^  ,  Ai  to  cove- 

charity  estate  had  granted  a  lease  for  ninety-nine  years,  which  was  set  nants  for  title 

aside  as  improper^  and  the  trustees  had  entered  into  personal  covenants  ^^  ^"u^^^- 

with  the  lessee  for  quiet  enjoyment ;  the  court  decreed  the  instrument 

to  be  cancelled  tit  lo/o,  and  would  not  suffer  the  personal  covenants  of 

the  trustees  to  remain  in  force  for  the  benefit  of  the  lessee  (/)• 

In  a  late  case  the  trustees  of  real  estate  joined  with  their  cestui  que 
trust  in  a  contract  of  sale,  and  personally  agreed  to  exonerate  the 
estate  sold  from  any  incumbrances.  There  turned  out  to  be  consider- 
able incumbrances,  and  it  did  not  appear,  whether  the  purchase-money 
would  be  sufficient  to  discharge  them.  The  court  refused  to  enforce  a 
specific  performance  of  the  agreement  against  the  trustees,  so  as  to 
compel  them  to  exonerate  the  estate,  but  left  the  purchaser  to  his 
remedy  by  action  for  damages  (g). 

Although  trustees  have  the  same  power  of  disposing  of  the  trust  Effect  of  a  con- 
estate  at  law,  as  if  they  were  the  beneficial  owners,  yet,  as  has  been  trostMat^Uw. 
already  stated,  a  conveyance  by  a  trustee  toithout  consideration,  will 
not  prejudice  the  title  of  the  cestui  que  trust ;  but  the  volunteer  will  in  5^^^^  of  con- 
equity  be  treated  as  a  trustee  for  his  benefit  (A).    And  so  if  the  person  veyance  to  vo- 
taking  from  the  trustee  be  a  purchaser  for  valuable  consideration,  yet  ^^'^t}^^' 
if  he  purchased  with  notice  of  the  trust,  his  conscience  will  be  affected  notice. 
with  the  same  equity  as  the  trustee,  from  whom  he  purchased  (t)* 

But  if  the  trustee  convey  the  legal  estate  to  a  purchaser  for  valua-  Ortopurchaaen 
ble  consideration  without  notice  of  the  trust,  the  title  of  the  purchaser  ^f^i^^  ^^^^ 
will  be  good  both  at  law  and  in  equity ;  for  he  has  equal  equity  with 
the  cestui  que  trusty  and  the  legal  estate,  which  was  vested  in  him  by 


I 


e)  4  Gnus.  Dig.  Tit.  32,  Ch.  26,  8.  87.  (0  Mead  y.  Lord  Orrery,  3  Atk.  238  ; 

'/)  Atiy.-Gen.  y.  Morgan,  2  RiiM.  306.  Bari  Brook  v.  Bulkely,  2  Ves.  498 ;  Taylor 

Q)  Wedgeufood  v.  Adams,  6  Beav.  600.  y.  Stibberi,  2  Yes.  jun.  437  ;  Adair  J.  Shaw, 

(A)  1  Crois.  Dig.  Tit.  12,  Ch.  4,  8.  16 ;  1  Sch.  &  Lef.  262 ;  Cfro/ion  v.  Ormsby,  2 

ante,  p.  147.  Sch.  &.  Lef.  583 ;  ante,  p.  139. 

*  It  is  now  settled,  that  trustees  need  be  under  no  scruples  as  to  the  pro-  No  objection  to 
pricty  of  conveying  by  the  word  ^' grant. "     This  term  was  at  one  time  the  use  of  the 
frequently  objected  to,  as  implying  a  warranty  of  the  title  ;  and  it  is  omitted  **"^ "  S**"** 
in  many  of  the  forms  used  by  conveyancers.     However  this  apprehension  is 
altogether  unfounded,  and  there  is  no  doubt  but  that  this  word  would  have  no 
such  effect ;  and  even  if  it  had,  any  express  covenant  on  the  part  of  the 
grantor  would  restrain  its  seneral  effect.     On  the  other  hand,  Mr.  Butler  in 
an  elaborate  note  in  his  edition  of  Coke,  upon  Lyttleton  has  endeavoured  to 
show,  that  in  some  cases  a  purchaser  ought  not  to  dispense  with  the  use  of 
the  term  "grant"  in  a  conveyance  from  a  trustee.  Co.Litt.384,a,  n.  1 ;  4  Cruis. 
Diff.  Tit.  32,  Ch.  25,  s.  19.    The  recent  act  7  &  8  Vict.  c.  76,  s.  6,  does  away 
wiui  any  peculiar  effect  of  the  word  '^ grant"  in  a  conveyance,  by  enacting, 
that  that  word  shall  not  have  the  effect  of  creating  any  warranty  or  right  of 
re-entry,  or  of  creating  any  covenant  by  implication. 

\ 
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i»  TU  DUPOflfiEKON  OF  ZBB  SMtATB  OF  TBniCTM  HT  WIU.. 


Cta 


Fabt  n.     the  oon?eyaDee  from  ihe  tniatee,  of  course  will  prafaQ  at  kw  (&). 


This  hawQver  is  a  subject  whidh  will  be  veaerred  moxe  conTeaieiiily  for 
future  oooaidevation  (Q. 

Where  the  dispoaitiQn  of  the  trust  estate  by  the  trustee  to  a  third 


UianUuirized 

not  specificaUy  P^^rty  still  remains  in  contract,  the  court  will  not  enforce  a  specific  per- 
enforoed.  formanoe  of  the  engagement,  if  it  amount  to  a  breach  of  trnat,  or 

be  made  by  mistake  or  for  inadequate  consideration;  nor  will  aoy 
difference  be  made  in  this  respect  in  fisiYour  of  a  bandjide  pqidiaser  («). 
Both  the  old  It  has  already  been  seen,  that  an  unauthorized  disposition  of  the 

pm^^so'from  ^^'^'^^  estate  to  another  person  will  not  exonerate  the  trustee  from  the 
him,  miut  be  responsibilities  of  the  trust  (a)  ;  but  if  the  cettui  que  trust  emameoee 
a  Buit.^*'^^      ^^7  proceedings  against  the  trustee,  who  has  made  such  a  disposition, 

he  must  also  make  the  person,  in  whom  the  legal  estate  has  thus 
become  vested,  a  party  to  those  proceedings;  for  the  decree  in  the 
first  place  will  be  against  that  party  (o). 

By  the  usual  railroad  and  canal  acts  and  other  acts  of  that  nature, 
in  case  of  the  disability  of  the  persons  benefioially  entitled,  their  trus- 
tees are  empowered  to  contract  for,  and  sell,  and  convey,  the  land,  as 
effectually  as  the  cestuis  que  trusts  could  do.  But  in  case  of  their  being 
called  upon  to  exercise  this  power,  the  trustees  are  of  course  bound  to 
re-invest  the  money  received  in  the  repurchase  of  land  to  be  held  upon 
the  same  trusts.  As  such  statutory  authorities  are  governed  in  eveiy 
case  by  the  provisions  of  the  particular  enactment  by  which  they  are 
created,  it  is  impossible  to  consider  their  efiect  with  r^erence  to  any 
general  principle  of  law. 


Powers  of  trat- 
tees  to  oonyey 
mder  nOwsy 
acts,  &c. 


Skct.  2.— Of  the  dispasitum  of  the  Estate  of  Trustees  by  Will. 

As  trustees  have  the  power  of  disposing  of  the  legal  estate  by  deed 
or  act  inter  mvasy  so  they  may  also  dispose  of  it  by  will,  subject  to  the 
rules  and  restrictions,  imposed  by  the  law  upon  testamentary  disposi- 
tions of  real  or  personal  estate. 
Aj^neral  devise      It  is  now  settled,  though  after  some  fluctuation  of  opinion,  that  a 
pass^tr^t  '"^  general  devise  of  real  estate  will  pass  estates  vested  in  the  testator  as 

trustee  or  mortgagee,  unless  a  contrary  intention  can  be  collected 
from  the  expressions  of  the  will,  or  from  the  purposes  or  limitations  to 
which  the  devised  lands  are  subjected  (jp). 

Thus,  in  an  early  case  it  was  hud  down,  that  if  a  man  had  but  a 


(*)  MUlanPt  case,  2  Freem.  43;  Fhick 
▼.  Barl  qf  Wmekaisea,  1  P.  Wins-  278,  9 ; 
1  Cniis.  Dig.  Tit.  12,  Ch.  4,  s.  12. 

(0  Pott,  Pt.  III.  Div.  I.  Ch.  in. 

(m)  Bridffer  v.  IMd,  1  J.  &  W.  74 ;  Ord 
▼.  Noel,  5  Mad.  438 ;  Wood  v.  Richard^ 
son,  4  Beav.  174 ;  Adauu  t.  Broke,  1  N. 
C.  C.  617 ;  Tkow^mn  y.  Biack$tOH€f  6  Beav. 
470 ;  et  yvSitpott,  Part  III.  IHt.  I.  Ch.  UI. 


Jmtff  p.  149. 


to)  Bmrt  V.  Dmmsitf  2  Bio.  C.  C  225. 

(p)  Lord  Br«ifbroi§  t.  Jnai^,  8  Ves. 
417,  432 ;  2  Jarm.  Pow.  Dev.  146  to  157 ; 
6  Cruis.  Dig.  Tit.  38,  Ch.  10,  s.  140,  2 ; 
Co.  Litt.  205,  a.  n.  1  (6th) ;  UndsfU  t. 
Tkaeker^  12  Sim.  178;  Doe  d.  ReUe  ▼. 
Xe^de,  8  T.  B.  118;  Hmekme  ▼.  Okeem, 
2  Yes.  559 ;  ex  parte  Atav,  8  Sim.  159. 
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trust  of  lands  in  D.  it  wonld  pass  by  a  devise  of  all  his  lands  in  D.  (q),     Paiut  II. 
And  in  another  case  Sir  J.  JekyU,  M.  B..,  was  of  opinion,  that  Uie   ^^^^' 

estate  of  a  sorviving  tmstee  for  preserving  contingent  remaindefs,  =^ 

paased  hj  a  devise,  of  ^'  all  the  rest  of  his  real  estate,^  to  his  wife.and 
her  heirs  (r).  The  subsequent  case  of  ex  parte  Sergwm  («),  arose  on 
the  wiU  of  a  mortgagee  in  fee,  and  both  Lord  Alvanley  and  Lord 
Roelyn  were  of  opinion  that  the  legal  estate  passed  to  the  devisee 
by  a  general  residuary  gift  of  the  testator's  estate,  ^'  both  real  and  per- 
sonal and  of  what  nature  or  kind  soever,  or  wheresoever,  not  therein- 
before specifically  devised.^  However  from  the  circumstances  of  the 
ease  this  opinion  was  not  there  acted  upon  (js). 

So  far  the  cases  have  been  in  favour  of  the  trust  estate  passing  by  a 
general  devise,  but  in  Strode  v.  Stusell^t)^  the  Lord  Chancellor, 
together  with  the  Master  of  the  Rolls,  and  Trevor,  L.  C.  J.,  and 
Tracy,  J.,  gave  it  as  their  unanimous  opinion,  that  mortgages  in  fee, 
though  forfeited  when  the  will  was  made,  did  not  pass  by  a  general 
devise  of  '^all  lands  tenements  and  hereditaments  ^XO*  -^^  ^ 
Cashome  v.  Scarfe{u\  the  same  doctrine  was  laid  down  by  Lord 
Hardwicke  («)• 

In  these  two  cases  the  question  was  respecting  estates  vested  in  Hie 
testator  as  mortgagee,  and  not  as  a  mere  trustee.  But  in  Pickering  v. 
Vowles  {x)j  it  was  said  by  Lord  Thurlow,  that ''  if  a  man  has  estates  of 
his  own,  and  also  has  pure  trusts,  and  gives  the  residue  by  his  will,  only 
his  own  estates  will  pass  by  the  residuary  clause^  (:r). 

This  opinion  of  Lord  Thurlow  not  being  required  for  the  decision  of 
the  case  was  clearly  eztrarjudicial ;  but  in  Attorney- Qeneral  v. 
Sutler  (y),  it  was  expressly  decided  by  Lord  Roslyn,  C,  that  a 
graieral  residuary  gift  of  real  and  personal  estate  did  not  pass  trust 
estates  vested  in  the  testator,  although  the  general  words  in  the 
devise  were  particularly  ample,  extending  to  every  species  of  right  and 
interest  belonging  to  the  testator.  And  his  Lordship,  in  the  case  under 
consideration,  appears  to  have  assented  to  the  general  rule,  as  stated 
at  the  bar,  ''  that  general  words  would  not  pass  trust  estates,  unless 
there  appears  to  be  an  intention  that  they  should  pass.^  This  rule,  it 
will  be  observed,  is  directly  the  converse  of  that  which  has  been  stated 
as  at  present  governing  the  construction  on  this  subject. 

The  authority  of  this  last  case  appears  also  to  be  supported  by  the 
subsequent  decision  of  Lord  Eldon  in  ex  parte  BretteU  (z)j  where  a 
general  and  very  ample  residuary  gift,  of  the  testator'*s ''  estate  and 
effects  whatsoever  and  wheresoever,  and  of  what  nature  or  kind  soever,^^ 

(q)  Sir  TkomoM  LyitkUm't  case,  2  Ventr.  («)  Canhomt  v.  Scarf e,  1  Atk.  605. 

351.  (s)  Pickvring  y.  VowUi,  1  Bro.  C.  C. 

(r)  Marlow  y.  Smiih,  2  P.  Wms.  198.  198. 
(•}  Ex  parte  Sergiton,  4  Yes.  147.  (y)  5  Ves.  339. 

(0  Strode  v.  Ruteell,  2  Vera.  625.  (ar)  6  Vcs.  677. 
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Part  II.     to  his  natural  son,  O.  H.^  his  heirs,  executora,  &c.  for  his  and  their 
SxcT.  2.   '  ^^^^  proper  use  and  behoof,  was  held  by  that  learned  judge  not  to  pass 

an  estat-e  vested  in  the  testator  as  trustee  for  a  mortgagee  in  fee. 

iMrd  Bray^  In  this  conflicting  state  of  the  authorities  the  case  of  Lord  Brag- 

T.  tuMtp,  ifroke  v.  In$hip(a)  arose,  in  which  the  doctrine,  as  stated  at  the 
beginning  of  this  section,  was  finally  established  by  Lord  Eldon  after  a 
careful  review  of  all  the  cases  on  the  subject,  and  the  principles  on 
which  they  severally  proceeded.  In  that  case  the  heir  of  a  sunriviDg 
trustee  devised  all  his  real  estates  whatsoever  and  wheresoever  unto  hk 
wife,  G.  A. J  her  heirs  and  assigns  for  ever.  An  objection  was  taken 
to  the  title  to  the  property  on  the  ground,  that  the  legal  estate  did 
not  pass  by  the  devise  to  the  wife,  but  descended  to  the  co-heirs  at 
law  of  the  trustee,  two  of  whom  were  infants  and  the  other  a  feme 
eoverte.  The  question  came  first  before  Sir  William  Orant,  M.  R., 
who  held  that  the  legal  estate  did  pass  by  the  will  to  the  devisee ;  and 
this  decision  was  afterwards  supported  by  Lord  Eldon,  who  overruled 
the  objection  to  the  title,  and  decreed  a  specific  performance  of  the 
contract  by  the  defendant. 

His  lordship  in  the  course  of  his  judgment  remarked  of  the  case  of 
Attorney' General  v.  Butler ^  that  he  did  not  know  in  experience  any 
case,  in  which  the  proposition  was  laid  down  so  strong ;  and  he  stated 
on  a  subsequent  occasion,  that  Lord  Roslyn  himself  had  altered  his 
opinion  with  respect  to  that  case  (i).  His  Lordship  also  observed  with 
reference  to  his  own  previous   decision  in  ex  parte  Brettell^  that, 
having  been  brought  on  upon  a  petition,  it  had  not  perhaps  been  so 
attentively  considered,  as  the  importance  of  the  point  required ;  al- 
though that  decision  was  not  intended  to  infringe  upon  the  general 
rule  as  stated  above,  inasmuch  as  it  proceeded  upon  the  circumstance 
of  there  being  sufficient  on  the  face  of  the  will  to  show,  that  the  testa- 
tor's beneficial  estate  only  was  intended  to  pass  (c). 
AUhongh  teste-      Where  there  is  a  general  devise  of  all  the  testator's  real  estate,  it  is 
fidal  estete^^'    clear,  that  the  circumstance  of  his  being  beneficially  entitled  to  other 
whereon  the      lands,  on  which  the  devise  might  operate,  will  not  of  itself  prevent  his 
operate.  trust  estates  from  passmg  (a). 

But  the  opera.  But  the  operation  of  a  general  devise  in  passmg  trust  estates  may  be 
^"dS^^"**  controlled  by  the  intention  of  the  testator.  If  there  be  no  indication 
pasting  tnut  of  a  contrary  intention  the  words  will  be  sufiered  to  have  their  I^ 
tioUed  by^^e  operation,  and  the  trust  estates  will  pass.  But  if,  either  from  the  ex- 
intention,  pressions  used  by  the  testator,  or  from  the  way  in  which  the  property 

is  disposed  of,  it  appeare  to  have  been  his  intention  to  dispose  oidy  of 


8 


f«)  SVes.  417.  (c)  8  Yes.  437. 

{h)  Lord  Broffbrokt  y.  Intkip,  8  Yes.  {d)  Sir  Thorns  L^UUimt'teue,  2  Yeaii. 

435,  7.  351 ;  2  Jarm.  Pow.  Dev.  147. 
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the  estates,  to  which  he  was  beneficially  entitled,  the  devise  will  not  be      Part  II. 
sttfiered  to  have  any  more  extensive  operation  {e).  ^^s^"*2?^' 

Thus  where  the  expressions  of  the  gift,  coupled  with  the  relative  i 

situation  of  the  parties,  show  that  the  testator  intended  to  give  only  will  not  pass 
what  the  donee  could  enjoy  beneficially — as  in  the  case  of  a  general  V ^^^cha <^e- 
residuary  gift  to  a  natural  son,  his  heirs,  executors,  &c.,  "  to  and  for  his  ^^  beneficial 
and  their  own  proper  use  and  behoof*' — it  has  been  decided,  that  a  mere  estate  only  is 

X       X     -^  X        Ml       1.  r  jr\  intended  to  be 

trust  estate  will  not  pass  (/)•  given  to  the 

It  is  to  be  remarked  however,  that  Lord  Eldon  in  Lord  Braybroke  devisee. 
V.  Jnskip  stated,  that  he  did  not  mean  in  ex  parte  Brettell  to  put 
anything  upon  the  expression,  that  it  was  given  '^  to  the  use  and  be- 
hoof*^ of  the  party  (^).  And  in  a  very  recent  case  it  was  held  by  Sir 
L.  Shad  well,  V.  C,  that  a  general  gift  by  a  testator  of  all  his  property 
whatsoever  and  wheresoever  to  his  wife^br  her  absolute  use  for  ever 
passed  an  estate  vested  in  the  testator  as  a  trustee  (A). 

On  the  same  principle  where  a  general  devise  of  real  estates  is  for 
purposes,  applicable  only  to  the  testator^s  absolute  property,  and  incon- 
sistent with  the  beneficial  title  of  another  person,  it  will  be  held  not  to 
operate  upon  mere  trust  estates. 

This  doctrine  was  established  in  an  early  case,  where  a  general  devise  Or  if  the  de. 
by  a  testator  of  all  his  lands  in  M.and  D.,  charged  with  a  rent-charge  Sfmcd^wmi 
for  life,  was  held  not  to  pass  lands  vested  in  him  as  mortgagee  (t).  annuities. 

And  a  general  charge  for  the  payment  of  debts  has  been  repeatedly  Or  with  paj. 
held  to  have  the  same  effect  in  restricting  the  operation  of  a  residuary  ™^"  o    e  s. 
devise  to  the  beneficial  estate  of  the  testator  (A). 

So  a  devise  of  real  estates,  in  trust  to  sell  or  realise  the  same,  has  Or  if  the  devise 
been  held  to  be  inconsistent  with  the  intention  to  dispose  of  any  pro-  ^^^  "  ^™**  ^® 
perty,  which  was  not  vested  in  the  testator  for  his  own  benefit  (/).  But 
on  this  point  a  material  distinction  has  been  established  between  a  mere 
dry  trustee,  and  a  trustee  by  construction  of  equity.     Thus  where  a  Distinction, 
testator  had  contracted  to  sell  an  estate,  and  died  before  the  convey-  ^^^g^jji^^ 
ance  was  executed,  having  devised  all  his  real  and  personal  estate  to  affected  only  by 
trustees,  in  trust  to  sell,  Sir  Thomas  Plumer,  M.  R.,  decided,  that  the  JrStT'"*''"'^ 
devise  passed  the  estate,  which  had  been  contracted  to  be  sold :  on  the 
ground  that  the  beneficial  interest  was  not  so  entirely  out  of  the  tes- 
tator, as  to  preclude  the  possibility  of  its  becoming  the  subject  of  a 
sale  by  his  trustees  in  any  event  (m). 

On  the  same  principle  where  the  devised  estates  are  limited  by  the  Devise  of 

estates  to  be 

(*)  Lord  Braybroke  v.  Intkip,  8   Ves.  o/Z>*e?t  v.  Mi«»uffly,  3  Vcs.  348.  ^nlm/nr^il 

436  ;  Dot  d.  Reade  v.  Reade,  8  T.  R.  118  ;  (A)  Duke  of  Leeds  v.  Munday,  3  Ves.   !!.t  „",  ^l!^ 

Wali  ▼.  Briffki,  1  J.  &  W.  498  ;  2  Jann.  348  ;  Doe  d.  Reade  v.  Reade,  8  T.  R.  118  ;   property 

Pow.  Dev.  146,  et  seq.  Sihetter  v.  Jarmant  10  Price,  78.  P    F     /• 

(/)  Bx  parte  Brettell,  6  Ves.  577.  (/)  Bx  parte  Morgan,  10  Ves.  101 ;  ex 

Q)  8  Ves.  434,  5.  parte  Marehalt,  9  Sim.  555 ;  Wall  v.  Bright, 

[h)  Lindeell  v.  Thaeker,  12  Sim.  178.  1  J.  &  W.  493. 

[i)  Winn  V.  Lgttleton,  1  Vera.  4  ;  DuXe  (w)  Wall  v.  Bright,  IJ.  &  W.  494. 
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Part  II. 

Chapter  IV. 
Sbct.  2. 


Whether  a  de- 
vise to  seyeral 
penoiu  as  te- 
nants in  eom- 
mon  will  pass 
trust  estates. 
Qucere  ? 


A  devise  of  a 
less  estate  than 
a  fee  will  not. 
Semble. 


A  devise  in  fee 
will  pass  trust 
estates  held 
pur  autrt  vie. 


Before  1  Vict, 
c.  26|  a  general 
devise  would 
pass  trusts  of 
copyholds: 
but  not  of 
leaseholds. 


Effect  of  26th 
sectioa  oi 
1  Vkt.  c.  26. 


Whethertmstof 
personal  estate 
will  pass  by  a 
general  bequest 
to  a  legatee. 


testator  in  strict  settlement,  or  otherwise  tied  up  by  limitations,  whidi 
would  be  nugatory  or  improper,  if  applied  to  mere  trust  property,  tbe 
devise  will  not  operate  upon  the  testator's  trust  estates  (»).  The  con- 
trary decision  of  Lord  Hardwicke  in  ex  parte  JBawes  (o)  has  clearly 
been  overruled  by  the  subsequent  cases  (p). 

It  has  been  decided,  that  a  general  devise  to  several  persons  as 
tenants  in  common  in  fee,  is  not  inconsistent  with  an  intention  to  dis- 
pose of  the  mortgage  estates  of  the  testator  (q).  It  might  probably  be 
a  question,  whether  a  similar  disposition  would  pass  trust  estates ;  the 
argumentum  ah  ineonvenienti  is  certainly  strongly  against  soffering  the 
number  of  trustees  to  be  thus  needlessly  multiplied,  even  if  a  trustee 
possessed  the  power  so  to  increase  them  (r). 

It  seems,  that  a  general  devise  conferring  a  less  estate  than  a  fee, 
would  not  on  principle  be  held  to  operate  on  a  trust  estate ;  and  Mr. 
Jarman  has  suggested  that  it  is  thus  possible  to  support  the  dictum  d 
Lord  Hardwicke  in  Casbarne  v.  Scarf e  (s)  ;  for  in  that  case  the  devise 
would  only  have  carried  a  life  estate  (t). 

It  was  held  in  a  recent  case  by  Lord  Langdale,  M.  R.,  that  a  devise 
by  a  testator  of  all  the  lands  and  hereditaments  vested  in  him  as 
trustee  or  mortgagee  in  fee  passed  the  trust  estates  vested  in  him  for 
an  estate  pur  autre  vie  as  a  trustee  for  preserving  contingent  re- 
mainders (u). 

Previously  to  the  recent  Will  Act,  1  Vict.  c.  26,  a  general  devise  of 
real  estate  would  pass  copyhold  property  vested  in  the  testator  as 
trustee  (x) :  but  according  to  the  principle  established  by  JRase  ▼. 
Bartlett  (y),  a  similar  devise  would  not  have  operated  upon  leaseholds 
for  years,  unless  there  were  no  other  estate  for  the  devise  to  take  eflect 
upon ;  or  there  were  otherwise  a  clear  intention  on  tbe  part  of  the 
testator,  that  they  should  pass  (z).  But  the  26th  sect,  of  that  act 
provides  for  the  point  in  question  with  regard  to  wills  made  since  tbe 
1st  of  January,  1838,  by  enacting,  that  a  devise  of  the  testator's  land 
or  any  other  general  devise,  which  would  describe  a  customary  copy* 
hold  or  leasehold  estate  shall  be  construed  to  include  such  estates  as 
well  as  the  freehold  estates  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will. 

Where  there  is  a  general  ot  residuary  devise  of  bequest  of  leaseholds 


(n)  Aiiy.'Gen,  ▼.  Vt^or,  8  Ves.  273  ; 
Thompson  v.  Orant,  4  Mad.  438  ;  Oailitn 
y.  Mo9tf  9  B.  &  Cr.  267;  re  Hotmail,  1 
M'Clel.  &  T.  292  ;  but  see  Muiher  y.  TJio- 
mtUt  10  Biag.  44. 

(o)  Cited  1  Atk.  605,  Sand.  a. 

(p)  2  Jarm.  Pow.  Dey.  153. 

(g)  Ex  parte  WJUieaere,  Rolls,  July, 
1807;  1  Sand.  Us.  285;  2  Jann.  Pow. 
Dey.  152. 

(r)  Vide  it^ra,  p.  155. 

(•)  1  Atk.  605. 


(t)  2  Jarm.  Pow.  Dey.  153»  n. 

(«)  Oreenwood  y.  FF«^/brtf,  1  BeftT. 
576. 

(x)  2  Jarm.  Pow.  Dev.  122,  4;  see 
WeigaU  y.  Bromt^  6  Sun.  99. 

iff)  Cro.  Car.  293. 

\x)  2  Jarm.  Pow.  Dey.  127,  et  leq.  and 
sec.  154.  The  later  casea  on  this  point,  are 
Hobwn  y.  Blaekbume,  IM.  &K.511; 
Goodman  y.  Edwerdij  2  M.  &  K.  759; 
Weigall  y.  Browie^  6  Sim.  99 ;  ArkM  ▼. 
Fletcher^  10  Sim.  299. 
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for  years  or  otlier  pereonal  estate  held  in  trust,  it  is  improbable  that  any     Part  II. 
question  would  often  be  raised  as  to  the  t-itle  of  the  devisee  or  legatee   ^'skct!%^^* 

to  the  mere  legal  estate.    This  would  rest  primarily  in  the  executor 

or  admimstrator  cum  teitamento  annexo  by  virtue  of  his  appointment ; 
and  it  is  not  likely  that  the  legatee  would  claim  his  assent  to  the 
bequest,  unless  there  were  reason  to  contend  that  it  passed  some 
interest  (a). 


If  the  churn  were  made,  there  seems  no  reason  to  doubt»  but  that  Semble,  it  will. 
the  effect  of  a  residuary  or  general  bequest  of  personal  estate,  woidd 
be  held  to  extend  to  trust  property  of  that  description,  subject  to  the 
same  rules  mutatis  mutandis  for  restricting  its  operation,  as  have  been 
established  respecting  similar  dispositicMis  of  real  estate. 

The  devisee  of  a  trust  estate,  together  with  the  legal  interest,  will  in  Devisee  may 
general  take  all  the  legal  powers  of  disposition,  as  fully  and  effectually  g^^en  to  orMd. 
as  the  testator  himself.    But  powers  vested  personally  in  the  original  ^^  trustee. 
trustee,  will  not  pass  to  his  devisee,  unless  they  be  expressly  limits  to 
the  trustee  and  his  assigns  by  the  instrument  creating  the  trust. 
Therefore  where  a  discretionary  power  of  disposition  was  given  by  will 
to  two  trustees  and  the  survivor  of  them  and  the  l^eirsy  executors  and 
administrators  of  the  survivor,  it  was  held  by  Sir  William  Urant, 
M.  R.,  and  that  opinion  was  approved  of  by  Lord  Eldon  (&),  that  the 
devices  of  the  surviving  trustee  were  not  authorized  to  exercise  the 
power  given  by  the  first  will  (c).     And  persons  claiming  by  assignment 
from  the  original  trustee  or  his  heirs  in  a  similar  case,  will  be  equally 
incapable  of  exercising  the  power  (cf). 

The  devisee  of  a  trust  estate  may  doubtless  dissent  from  and  disclaim  Devisee  of 
the  devise,  in  the  same  manner  as  if  it  were  a  beneficial  gift  to  him,  and  discluin!^^ 
in  that  case  no  estate  passes  to  him  by  the  will  («). 


Sect.  3 — Of  the  disposition  of  the  estate  of  trustees  who  are  under 

any  legal  disability. 

At  common  law  trustees,  who  labour  under  any  legal  disability,  can  How  fSur  trus- 
dispose  of  the  trust  estate  only  in  the  same  manner  and  to  the  same  ability  could 
extent  as  other  persons  in  the  same  situation.      Thus  a  married  conyeyatcom- 

noil  Iaw. 

woman  being  a  trustee  of  real  estate,  could  convey  only  by  fine  or  ^^^  coverte* 

recovery,  or  (since  the  act  (3  8e  4  Will.  IV.  c.  74,)  for  the  abolition  trustees. 

of  fines  and  recoveries)  by  a  deed  duly  acknowledged  by  her  according 

to  the  provisions  of  that  act  (/)• 

So  an  infant  trustee,  or  one  non  compos  mentis,  was  unable  to  make  infuit  and  lu- 
natic trustees, 
(d)  Bradford  t.  Bei/leid,  2  Sim.  264  ; 
Cooke  y.  Crauiford,  ubi  ngnra* 

{e)  1  Jsnn.  Pow.  Dev.  429  ;  ante,  Pt.  I. 
Biv.  lY.  Chap.  II.  Sect.  1. 
148,  6th  ed. ;  Cooke  v.  Crawford^  ^1 1  Law  (/)  See  ex  parte  Maire,  8  Atk.  479 ;  lUkl* 

Jonrn.  N.  S.,  Chanc.  406.  e/f^e  y.  Eeeleit  1  Keen,  130. 

t2 
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Part  II.  any  valid  dispoeition  of  the  trust  estate  at  all:  nor  could  a  conyeyance 

"sbct.%.  '  ^  obtained  from  such  trustees  even  by  the  assistance  of  the  Court  of 

7~7  Chancery,  until  this  inconvenience  was  remedied  by  statute, 
diction^ Se*"       ^^^  ^^  ^^  passed  with  this  object  was  that  of  7  Ann.  c.  19,  which 

court  to  direct  enabled  infant  trustees,  or  mortgagees,  of  lands  to  convey  by  the 

infimt  or  lunatic  direction  of  the  Court  of  Chancery  to  be  made  on  petition.     The  act 

truitoM,  pior  ^f  4  Qqq^  jj^  ^^  jQ^  ^^as  then  passed,  empowering  lunatic  trustees  or 

c.  60.  '  mortgagees  of  landSf  or  their  committees,  to  convey  under  the  direc- 

tion of  the  Lord  Chancellor,  also  to  be  obtained  on  petition.     The  act 
36  Oeo.  III.  c.  90,  provided  a  similar  remedy  for  the  incapacity  of 
trustees  of  stock.    And  these  several  statutes  were  finally  repeated,  and 
their  provisions  re-enacted  and  extended  by  the  act  6  Geo.  lY.  c.  74. 
Construction  It  was  held,  that  none  of  these  enactments  prior  to  the  6  Geo.  IV. 

earlier  statutes.  ^-  74,  applied  to  infant  or  lunatic  trustees,  who  had  any  beneficial 

interest  or  claim  (&),  or  any  duties  to  perform  (c).    They  extended 
only  to  mere  dry  trustees  (d). 

It  was  also  held,  that  the  act  4  Geo.  II.  c.  10,  did  not  apply 
to  lunatic  trustees,  who  had  not  been  so  found  by  inquisition  (e). 
Although  such  persons  were  held  to  be  within  that  of  36  Greo.  III. 
c.  90  (/). 

The  act  6  Geo.  IV.  c.  74,  extended  the  jurisdiction  of  the  court  to 
trustees  having  an  interest,  or  a  duty  to  perform ;  but  neither  that 
nor  any  of  the  preceding  statutes  applied  to  trustees  by  constructive 
trust  (^),  unless  indeed  the  existence  of  the  trust  had  been  determined 
by  a  decree  (A). 
The  law  is  now  The  jurisdiction  of  the  court  in  cases  of  the  disability  of  trustees,  is 
f vTlV.  c^60.  "^^  governed  by  the  act  1  Will.  IV.  c.  60,  usuaUy  known  as  Sir 

Edward  Sugden^s  Act.    This  act,  the  provisions  of  which  will  pre- 
sently be  considered  in  detail,  enables  the  court  to  direct  a  conveyance 
of  trust  property  to  be  made  by  infant  trustees,  or  by  the  committees 
of  lunatic  trustees,  or  (if  the  lunatic  has  not  been  so  found  by  inquisi- 
tion,) by  any  person  to  be  appointed  by  the  Lord  Chancellor  for  that 
purpose, 
statutory  juris-      Again  there  are  many  cases,  in  which  it  is  extremely  difficult,  if  not 
court  to\rect    ^hsolutely  impossible,  to  obtain  a  conveyance  of  the  legal  interest  by 
a  couTeyance,     any  of  the  ordinary  modes  of  proceeding :  although  there  may  be  no 
tie  out  of  the     ^Mstual  personal  incapacity  in  the  trustee.      For  instance,,  where  the 

jurisdiction,  or 

unknown.  ^^^  Hawkint  v.  Obeen,  2  Ves.  559  ;  ex      by  inquisition. 

parte  SergU<m,  4  Yes.  147.  (/)  Simme  v.  Naylor,  4  Yes.  360 ;  Wmi 

(c)  Ex  parte  Tutin,  3  Y.  &  B.  149;  ex      v.  Aylea,  T.  &  R.  330. 

parte  Chaeteney^  Jac.  56 ;  ex  parte  Ander-  (j^)  Goodwjfn  v.  lAtter,  3  P.  Wms.  387  ; 

son,  5  Yes.  243.  ex  parte  Currie,  1  J.  &  W.  642 ;  JTiii^  t. 

(d)  ▼.  Handeock,  17  Ves.  384.  Turner^  2  Sim.  549  ;  ex  parte  Venum^  2 

(e)  Ex  parte  Lewie,   1  Yes.   298 ;    ex      P.  Wms.   549  ;   Dew  v.   Oarke^  4  Russ. 
.parte  Gillam,  2  Yes.  jun.  587.     But  the      511 ;  re  Moody,  Taml.  4. 

Act  1  Geo.  lY.  c.  114,  extended  that  of  4  (A)  See  Hawkhu  y.  Obean^  2  Yes.  559. 

Geo.  II.  to  lunatics,  who  were  not  so  found 
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trustee  is  resident  in  a  foreign  country ;  or  where  from  frequent  deaths     Part  II. 
or  lapse  of  time,  or  failure  in  representation,  or  some  other  similar   ^"sm^*3^^' 

reason,  it  cannot  be  accurately  ascertained,  who  is  the  person  actually — 

possessed  of  the  legal  estate  at  the  particular  moment. 

These  cases,  which  were  partially  remedied  by  previous  statutes(i),  are  i  w.  IV.  c.  60. 
now  also  provided  for  by  1  Will.  IV.  c.  60,  as  explained  and  extended 
by  the  2nd  section  of  4  &  5  Will.  IV.  c.  23.  The  former  act  em- 
powers the  court  to  appoint  a  person  to  convey  the  trust  estate  in 
place  of  the  actual  trustee  in  the  same  manner  as  in  the  case  of  an  in- 
fant or  lunatic  trustee. — 1st,  Where  the  existing  trustee  is  out  of  the 
jurisdiction. — 2nd,  Where  it  is  not  known,  who  was  the  survivor  of 
several  trustees. — 3rd,  Where  it  is  uncertain  whether  the  trustee  last 
known  is  alive  or  dead. — 4th,  Where  it  is  not  known  who  is  his  heir 
(in  the  case  of  real  estate) — ^and  5th,  Where  the  existing  trustee  re- 
fuses to  convey  or  transfer  when  duly  required. — Lastly,  The  subse- 
quent act  4  &  6  Will.  IV.  c.  28,  extends  the  provisions  of  1  Will.  IV.  4  &  5  W.  IV. 
c.  60,  to  the  citse  of  a  trustee  of  real  estate  dying  without  an  heir.         ^*    '  '*  ' 

We  will  now  proceed  to  consider  seriatim  the  several  provisions  of  Act.  l  Will.  IV. 
the  act  of  1  Will.  IV.  c.  60,  and  the  decisions  upon  the  construction  ^-  ^^* 
of  those  provisions. 

It  is  to  be  premised  that  the  act  applies  only  to  legal  interests,  and  Applies  only  to 
therefore  an  assignment  of  a  chose  in  action  is  not  within  its  pro-  '«y«' •*'«*«»'»• 
visions  (A). 

The  3rd,  4th,  and  5th  sections  of  the  act  provide  for  the  lunacy  of  3rd,4thind6tl». 
trustees,  or  mortgagees  of  land  or  stock,  and  empower  the  Lord  Chan-  ^^^ 
ceUor  to  direct  the  conveyance  of  the  land,  or  the  transfer  of  the  stock,  trottees. 
by  the  conmiittee  of  the  lunatic,  or,  if  he  has  not  been  found  a  lunatic 
by  inquisition,  by  any  person,  whom  the  Lord  Chancellor  may  think 
proper  to  appoint  for  that  purpose. 

By  the  interpretation  clause  contained  in  the  2nd  section  the  provi-  Apply  to  lun*. 
rions  relating  to  a  lunatic  are  declared  to  extend  to  any  idiot,  or  per-  tic»  not  so  found 
son  of  unsound  mind  or  incapable  of  managing  his  affairs.    And  by  the 
express  terms  of  the  act  it  applies  to  a  trustee,  who  is  of  unsound  mind 
although  not  actually  found  a  lunatic  on  inquisition  (/).     But  mere  in-  But  not  to  per* 
firmity  or  weakness  of  intellect  will  not  be  sufficient  to  bring  a  trustee  JJ2J^*"^^J^ 
within  the  act  (m).  intellect. 

It  was  held  on  one  occasion  by  the  present  Vice-Chancellor  of  Eng-  LordChanodlor 
land,  that  the  Vice-ChanceDor  had  jurisdiction  to  direct  the  prelimi-  5?5r !«» j™- 

V  ^  AT  diction  on  lani> 

nary  reference  to  the  Master  to  inquire,  whether  a  lunatic  trustee  was  cy  of  trustees» 
a  trustee  within  the  act,  although  his  jurisdiction  ceased  at  that 
point  (n).     However  it  was  after wiuxLb  decided  by  the  Lords  Conunis^ 


I 


0  36  Geo.  III.  c.  90 ;  6  Geo.  IV.  c.  74.  (m)  Re  Waktford^  1  Jones  &  Lat.  2. 

k)  Price  ▼.  Dewhwnt^  8  Sim.  617.  (n)  Awm,  5  Sim.  322. 

(0  See  re  Weleh,  3  M.  &  Cr.  292. 


278 


OF  THB  DISPOBITION   OF  TUK  SSTATS  OF  TEU8TBBS   UXnEB  DHABDJIT. 


Part  II. 

CHAnSE  IV. 
SicT.  3. 


Act  does  not 
apply,  where 
the  fact  of  luna- 
cy is  contested. 

6th  and  7th 
sects,  as  to  in- 
fancy of  trus- 
tees. 


Apply  only  to 
retl  estate. 


Infant  heir  of 
mortgagee,  a 
trustee  within 
tbaaci. 

So  the  infimt 
hefarof  a  derisee, 
subject  to  lega- 
cies, after  a  de- 
cree for  sale. 

Aninfiuit, 
whose  estate 
has  been  impro- 
peity  decreed  to 
ne  sold,  not  a 
trastee  fbr  the 
purchaser  with- 
in the  act. 

Seetu,  if  the 
decree  for  sale 
was  made  in  the 
lifetime  of  the 
infant's  ances- 
tor. 


sk»ef8y  that  the  V.  C.  had  no  power  to  make  even  that  preliminaiy 
order,  but  that  every  order  in  the  matter  of  a  lunatic  must  proceed 
from  the  Lord  Chancellor,  or  oth^  person,  to  whom  the  jurisdictioo 
over  lunatics  is  committed  by  the  crown  (o).  The  Master  of  the  RoUs 
therefore  is  equally  excluded.  For  this  reason  the  Lord  Chanedlor 
cannot  adopt  the  facts  relating  to  the  lunacy  of  a  trustee,  which  have 
been  found  in  a  suit  in  another  court,  but  he  will  require  them  to  be 
ascertained  by  the  usual  reference  (p). 

The  court  cannot  make  any  order  on  a  petition  undw  the  act,  wiiere 
the  fact  of  the  lunacy  is  contested  (q). 

The  6th  and  7th  sections  of  the  act  provide  for  the  in£uicy  of  trus- 
tees of  land^.  The  6th  section  enables  infant  trustees  to  convey  the 
land  by  the  direction  of  the  Court  of  Chancery.  And  the  7th  section 
enacts,  that  where  the  lands  are  within  the  jurisdiction  of  the  Couits 
of  Lancaster,  Chester,  Durham,  and  Wales,  the  conveyance  is  to  be 
made  under  the  directi(m  of  those  courts  (r). 

It  will  be  observed,  that  the  act  provides  for  the  infahcy  of  trustees 
of  real  estate  only.  It  was  unnecessary  to  extend  this  provision  to 
personal  estate,  for  in  the  case  of  ihe  personal  representative  of  a  tms* 
tee  being  an  infant,  a  remedy  might  be  obtained  under  the  existii^  law 
by  taking  out  letters  of  administration  dwrante  minore  ataie. 

It  has  been  decided,  that  the  infiemt  heir  of  a  mortgagee  is  a  trustee 
within  the  meaning  of  the  act  (s). 

And  the  infant  heir  of  a  devisee  of  an  estate  charged  with  legates 
after  a  decree  in  a  suit  for  raising  the]  legacies  by  a  sale,  is  also  a 
trastee  for  the  legatees  within  the  act  (t). 

The  court  has  no  jurisdiction  te  direct  the  sale  of  the  real  estate  of 
an  infant  on  the  ground  of  its  being  for  hie  ben^t ;  and  a  decree  di- 
recting such  a  sale,  and  declaring  that  the  infimt  should  be  a  trustee 
for  the  purchaser  within  the  act  1  WiU.  IV.  c.  60,  was  hM  to  be  er- 
nmeous ;  and  the  purchaser  was  discharged  on  petition  with  his  eosto  («) . 

But  where  the  decree  for  sale  has  been  obtiuned  by  the  aneesi&r  of 
the  infant,  in  his  lifetime,  the  heir  will  be  a  trustee  witiiin  the  act  (s). 


[o)  Bm  ShorroeJti,  1  M.  &  Cr.  31. 
p)  R€  Prideaux,  2  M.  &  Cr.  640. 

[q)  Re  Walker,  Cr.  &  Ph.  147. 

(r)  The  Courts  of  Great  Session  in  Wales, 
and  of  the  Cowity  Palatine  of  Chatter,  hsre 
aince  been  abolished. 

(t)  Re  GathonUf  8  Sim.  342 ;  see  Pren* 
dmfmt  ▼.  Bifr%  Ga.  Temp.  Si^.  11 ;  em 


parte  Griffin^  V.  C.  13th  April,  1837 ;  rv 
Kent,  9  IKm.  501 ;  8.  C.  Cooke's  Oh.  Or- 
den,  2nd.  ed.  133  ;  w  porta  Ommmmpf  10 
Sim.  298. 

WaUara  v.  Jmtkmm,  18  Sim.  278. 


(ii)  Cdhert  t.  Go4^»  6  Beav.  97. 

(«)  Prtftufer^of /T.22yre,Ca.  Temp.  Sugd. 


*  By  the  inteqyfetation  clause  contained  in  the  2nd  section  the  promiona 
relating  to  land  are  declared  to  extend  to  any  manor  messuage  tenement  here- 
ditament or  real  property  of  whatever  tenure,  and  to  property  of  erory  descrip- 
tion transferable  otherwise  than  in  books  kept  by  any  company  or  society  or 
any  share  thereof  or  interest  therein. 
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The  infaot  heir  of  a  trustee  of  a  dry  legal  estate,  from  whom  a  con-     Part  II. 
yeyance  is  required,  need  not  be  served  with  the  order  of  reference  to   ^"s^*3^' 

the  master,  or  the  other  orders  in  the  matter  of  the  petition ;  and  if  ; 

lie  oppose  the  order  for  a  conveyance  without  sufficient  grounds  he  will  dry  trustee  need 
be  deprived  of  his  costs  (y).  not  be  wred 

The  Sthj  9th,  and  10th  sections  of  the  act  provide  for  the  cases  of  petition. 
trustees  being  out  of  the  jurisdiction,  or  not  being  known,  or  their  re-  8th,  9th  and 
fusal  to  convey  or  tninsfer.  ^^*^  '^• 

By  the  8th  section  it  is  enacted,  that  where  any  person  seised  of  any  Trustee  out  of 
kmd  upon  any  trust  shall  be  out  of  the  jurisdiction  of  or  not  amenable  jurisdiction. 
to  the  process  of  the  Court  of  Chancery^  or  it  shall  be  uncertain  (where  0'  uncertainty 

*  •^  ./  i7»  ^  as  to  who  was 

ihi&te  were  several  trustees)  which  of  them  was  the  survivor^  or  it  shall  the  survivor  of 
be  lUftcertain,  whether  the  trustee  last  hnown  to  be  seised  be  living  or  ^^^^^^  trustees. 
dead^  or  if  known  to  be  dead,  it  shall  not  be  hnown  who  is  his  Jieir  ;  trasTee^be^ 
or  if  any  such  trustee,  or  the  heir  of  any  trustee  shaU  neglect  or  refuse  ^i^S  ^^  ^c^* 
to  convey  for  twenty-eight  days  after  a  proper  deed  shall  be  tendered  ^.^^^  ^  ^^ 
for  his  executicm  by  any  person  entitled  to  require  it,  in  every  such  case  Qr  trustees  re- 
it  shall  be  lawful  for  the  Court  of  Chanceiy  to  direct  any  person,  whom  f^al  to  convey. 
the  court  may  think  proper  to  appoint  for  that  purpose,  to  convey  the 

The  9th  secticm  contains  similar  provision  respecting  trustees  of 
leaseholds^  except  that  the  provision  contained  in  the  8th  section  for 
the  cases  of  the  survivor  of  several  trustees,  or  the  heir  of  the  last 
trustee,  not  being  known,  is  omitted  in  the  9th  section.  The  reason 
of  this  <Knission  being,  that  it  is  open  to  the  parties^  to  continue  the 
legal  representation  in  competent  persons  by  taking  out  administration 
to  the  old  trustees  (z). 

The  10th  section  also  contains  similar  provisions  respecting  trustees 
of  stoch*  with  the  same  omission  as  the  9th  section,  and  with  the  ex- 
ception that  the  refusal  of  the  trustee  to  transfer  must  be  for  thirty- 
<me  days  after  a  request  in  writing  from  the  party  entitled.  There  is 
ako  an  additional  provision  for  the  case  of  the  trustee's  refusing  to 
receive  and  pay  over  the  dividends. 

It  will  be  observed,  that  the  case  of  a  trustee  of  real  estate  dying  4  &  5  Will.  IV. 
without  an  heir  is  not  provided  for  by  the  8th  section;   and  the  J'^^*'^'®?' 
omiauon  was  intentional,  in  order  not  to  deprive  the  lord  of  any  right  by  sious  of  1  WiU. 
escheat.    However  the  subsequent  act  (4  &  5  Will.  IV.  c.  23)  for  the  ^s^e wjLg 

without  an  heir, 
(y)  Re  Bradboume,  12  Law  Joum.  N.  S.,  (r)  See  re  AnderMon,  LL  &  G.  27. 

Ghaic3$3. 

*  The  interpretation  clause  declares,  that  the  provisions  respecting  stock 
shall  extend  to  any  fund,  annuity,  or  security,  transferable  in  any  books  kept 
by  any  company  or  society  established  or  to  be  established,  or  to  any  money 
payable  for  the  discharge  or  redemption  thereof,  or  any  share  or  interest 
therein. 
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Part  II.     alteration  of  the  law  of  escheat,  has  supplied  that  omission,  and  has 
^"s^.*3!^'   extended  the  provisions  of  1  Will.  IV,  c.  60  to  the  case  of  a  trustee  or 

mortgagee  dying  vnthout  an  heir. 

8th sect.  appUes      The  provisions  of  the  8th  section  of  the  act  of  1st  Will.  IV.  are  not 

toheir  of  mort-  »ajij^  ^  •     a.y.  'xi.  • 

gagee, when?     expressly  extended  to  mortgagees^  as  is  the  case  m  the  previous 

sections,  which  provide  for  lunacy  and  infancy.  Hence  it  was  held  at 
first,  that  the  heir  of  a  mortgagee,  who  was  not  known  (a)  or  was  out 
of  the  jurisdiction  (6),  or  the  devisee  of  a  mortgagee  (c)  was  not  a 
trustee  within  the  meaning  of  the  act.  Although  where  a  mortgagee 
had  obtained  a  decree  for  sale,  his  heir,  being  out  of  the  jurisdiction, 
was  held  by  Sir  Edward  Sugden  to  be  a  trustee  within  the  act  (c2). 

However  the  2nd  section  of  4  &  5  Will.  IV.  c.  23,  which  extends 
the  provisions  of  1  Will.  IV.  c.  60  to  the  case  of  a  trustee  or  mort- 
gagee dying  without  an  heir,  refers  to  the  latter  act,  as  if  it  applied 
equally  to  trustees  ancf  mortgagees.  Consequently  it  was  held  by  Lord 
Langdale,  M.  R.,  in  ex  parte  Whitton  («),  that  mortgagees  and  the 
heirs  of  mortgagees  were  within  the  act  of  1  Will.  IV.  as  explained 
hy  the  2nd  section  of  4t  §p  5  Will.  IV.  c.  23.  And  this  decision  was 
followed  by  Sir  L.  Shadwell,  V.  C,  in  several  subsequent  cases  (/). 
1  &  2  Vict.  c.  In  this  state  of  the  authorities  the  act  I  &  2  Vict.  c.  69  was  passed, 
^^*  which  gives  the  court  jurisdiction  to  direct  a  conveyance  in  the  place 

of  the  heir  or  devisee  of  a  mortgagee,  under  the  same  circumstances 
which  are  provided  for  by  the  8/A  section  of  I  Will.  IV.  c.  60,  and  the 
2nd  section  of  4  &  5  Will.  IV.  c.  23,  in  cases  where  the  mortgagee 
shall  have  died  without  having  been  in  possession  or  in  receipt  of  the 
rents  of  the  moi*tgaged  estate,  and  the  mortgage  money  shall  be  paid  to 
his  executor  or  administrator.  And  it  then  enacts,  that  neither  of  the 
acts,  1  Wm.  IV.  c.  60  or  4  &  5  Will.  IV.  c.  23,  shall  extend  to  mort- 
gagees in  any  other  case  than  those  provided  for  by  that  act.  Hence 
the  jurisdiction  of  the  court  under  the  8th  section  of  1  Will.I  V.  c.  60, 
will  in  future  be  confined  to  the  heir  or  devisee  of  a  mortgagee,  who 
has  died  without  having  been  in  possession,  and  where  the  money  has 
been  paid  off. 

However  it  has  been  decided,  that  the  act  of  I  &  2  Vict,  was  not 
intended  to  repeal  the  previous  acts,  and  therefore  that  the  jurisdiction 
of  the  court  still  remains  with  regard  to  infant  and  /unalic  mortgagees, 
who  are  expressly  included  in  the  third  and  sixth  sections  of  I  Will.  IV. 
c.  60,  although  the  words  of  the  final  clause  in  the  act  of  Victoria,  if 
strictly  followed  out,  would  unquestionably  have  deprived  the  court  of 
the  jurisdiction  in  those  cases  (jg). 

{a)  Be  Goddard,  1   M.  Ac  K.  25;  re          (e)  1   Keen,  278  ;   led  vide  Green  t. 

Stanley,  5  Sim.  320.  Holden,  1  Beav.  207. 

(6)  Re  Dearden,  3  M.  &  K.  508.  (/)  Re  Stanley ,  7  Sim.  170  ;  re  FFiTmw, 

(c)  Es parte  Payne,  6  Sim.  645.  8  Sim.  393  ;  re  WWiame,  9  Sim.  426;  re 

(d )  Prendergast    v.   Eyre,    Ca.    Temp.       TAompeoii,  12  Sim.  392. 
Sugd.  11.  (^}  -Re  GatAome,  8  Sim.  392. 
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A  tniBtee,  who  was  a  captain  of  a  merchant  ship  on  its  voyage  to  Part  II. 

India,  has  been  held  not  to  be  out  of  the  jurisdiction  within  the  SBcr^d.^^* 

meaning  of  the  act  (A).  

Where  two  or  more  persons  are  jointly  seised  of  an  estate  as  out  of  the  juris* 

trustees,  and  (me  of  them  absconds  or  cannot  be  found,  the  case  does  Action. 

not  come  within  the  8th  section  of  the  act,  for  the  trustee  who  cannot  ^^^own  to  be 

be  found,  is  not  the  trustee  ^^  last  known  to  be  seUedJ"    This  decision  seised." 
was  recently  made  with  respect  to  the  husband  of  a  feme  trustee  of 
real  estate,  who  had  absconded  (»).     But  the  same  principle  applies 
with  equal  force  to  one  of  several  co-trustees. 

The  court  will  receive  proof  by  affidavit  at  the  hearing,  that  the  Proof  by  ^<l«- 

.     ^         A  ^'  xi.     i»       J       L         XL     •     uTx     X     w',  that  trustee 

trustee  after  every  exertion  cannot  be  found,  where  the  mabihty  to  cuwotbefound. 
discover  him  is  the  foundation  of  the  application  (A). 

In  order  to  found  an  application  to  the  court  to  direct  a  conveyance  What  a  tuffi- 
on  the  ground  of  the  refusal  of  the  trustee  to  convey,  the  8th  and  9th  convey,  to  bring 
sections  require  a  conveyance  or  assignment  to  have  been  tendered  to  ?l*""*f®  within 
the  trustee  by  the  persons  entitled  to  require  it.    The  tender  must 
therefore  be  made  by  the  cestuis  que  trusts^  being  sui  juris^  or  (where 
the  conveyance  is  to  new  trustees)  by  the  new  trustees,  who  have  been 
duly  appointed  either  under  a  power,  or  by  the  decree  of  the  court  (/). 

An  order  of  the  court  to  a  trustee  to  transfer  stock  cannot  be  treated 
as  the  request  of  the  persons  entitled,  so  as  to  bring  the  trustee  within 
the  10th  section  (m). 

The  11th  section  of  the  act  prescribes  the  mode  of  obtaining  the  nth  sect. 
order  for  a  conveyance,  and  by  whom  the  application  for  that  purpose 
may  be  made. 

It  directs  that  the  order  may  be  made  in  any  cause  depending  in  the  Order  for  con. 
court  or  fq)on  petition  in  the  lunacy  or  matter.  made  wi™uU  or 

Although  it  may  be  optional  for  the  parties  to  proceed  either  by  petition. 
suit  or  petition,  yet  if  a  bill  have  been  once  filed  to  obtain  the  convey-  J^f  ^^"^ 
ance  or  transfer  from  a  trustee,  and  the  answer  have  been  put  in,  the  tained  after  a 
court  will  not  then  entertain  a  petition  presented  under  the  act  with  ^^^^^^  ''^^^' 
the  same  object,  but  the  cause  must  proceed  regularly  to  a  hearing  (n). 

In  some  cases, — as  in  cases  of  constructive  trusts  coming  within  the  a  suit,  and  not 
16th  and  17th  sections  of  the  act,  which  will  be  presently  considered,  JL^^*!!."j;i*"'' 

_  per  lu  soxue 

— ^the  court  has  no  jurisdiction  to  direct  a  conveyance  under  the  act,  cases. 
until  the  right  of  the  parties  to  require  the  conveyance  shall  have  been 
established  by  a  decree.  In  such  cases  therefore  the  parties  must 
necessarily  proceed  by  suit ;  and  an  application  by  petition  in  the  first 
instance  will  be  improper.  And  it  is  the  same  with  regard  to  doubtful 
cases,  coming  within  the  12th  section. 

(A)  Hutehinttm  v.  Slepkem,  5  Sim.  498.  Mansfeld  v.  Magnay,  2  Moll.  153 ;  RobinMon 

(f)  Mtnre  v.  Vinttr,  12  Sim.  161.  v.  Wood,  5  Beav.  246;  ex  parte  Foley,  8 

(k)  Moore   t.   Vinier,    ttbi  tupra ;   De  Sim.  395. 
Creepigny  t.  Kittfrn,  12  Sim.  163,  cited.  (m)  Madge  v.  Riley,  3  Y.  &  Ck)U.  425. 

(/)  See  Rider  v.  Kidder,  13  Yes.  123 ;  (n)  Bwrr  v.  Mamm,  2  S.  &  St.  Ih 
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Part  U.  Where  a  decree  is  made  in  a  suit  dedarmji  the  drfmdaut  a  trustee 
^^^  '  mtiiiii  the  aet,  and  the  conveyanee  or  transfer  is  to  be  made  by  the 
AAAmd-Kt —  defendant  himself,  as  where  he  is  an  infant^  he  wiD  ai  once  be  directed 
bang  dMlared  to  make  the  conveyance  or  transfer  by  tie  same  decree^  which  declares 
dJc^^  ^A  him  to  be  a  trustee,  and  it  is  now  settled,  that  a  subsequent  petition 
ordered  to  con.  to  obtain  the  order  for  a  conveyance  is  unnecessary  (a),  ahhougfa  the 
d^^^tb-""^  pnwtice  in  that  respect  was  formerly  different  (p). 
out  8  petition.  And  80  where  the  person  to  make  the  conveyance  or  traasfer  in 
So,  where  the  pl^ee  of  the  trustee  is  pointed  out  by  the  32iMf  section  of  the  act,  the 
cute  the  convey-  court  will  in  like  manner  by  its  decree  at  once  direct  the  conveyance 
'''f^^y?  ^  or  transfer  to  be  made  by  that  person  in  place  of  the  party,  whom  by 
pointed  oui  by  the  same  decree  it  declares  to  be  a  trustee.  Thus  where  one  of  two 
the  act.  co-executors  and  trustees  was  proved  to  be  out  of  the  jurisdiction,  his 

co-executor  was  at  (wce  ordered  to  transfer  the  trust  stock  without 

any  reference  to  the  Master  (q).    And  so  the  secretary  or  officer  of 

the  bank  will  be  ordered  to  make  the  transfer  at  once  under  similar 

eireurastances  (r).    And  the  same  reasons  would  of  course  authoriae 

a  similar  direction  to  the  committee  of  a  lunatic  trastee* 

But  if  the  per-        But  where  the  person  to  make  the  conveyance  or  transfor  in  the 

ht  ^t^^nted    P'*^^  ^  ^^  trustee  is  rmi  pointed  out  by  the  act,  as  a  geieral  rule  the 

out  by  the  act,    order  for  a  conveyance  will  not  be  immediate,  but  there  must  be  a 

reforence*to^ap-  Inference  to  the  Master  to  appoint  a  person  to  execute  a  ccmveyanee 

point  a  proper    in  the  place  of  the  trustee  (s). 

l^fT'';  An  order  for  a  converance  has  been  made  on  motion  after  a  decree. 

Order  for  con-  ,  •'  .  i       .  ,     i 

veyance  made     But  Buch  a  motion  must  be  on  notice ;  or  made  with  the  consent  of  aU 

A  subsequent  AgaiB  if  the  defimdant  in  a  suit  be  not  aciumlfy  dedared  a  trustee 
petition  neces-  within  the  act  by  the  decree,  but  the  fact  of  his  being  such  a  trustee 
decree  does  not  is  only  a  result,  which  arises  from  the  decree  itsdf,  (as  where  thei«  is 
f^^teM^to  ^*  ^  decree  for  the  sale  of  the  estate  in  whidi  he  has  the  legal  interest*) 
trostee.  a  petition  must  be  presented  in  the  usual  manner  under  the  act  to 

obtain  an  order  for  a  conveyance,  and  the  proceedings  ^M>n  the  peti- 
tion will  be  regularly  csnied  out  according  to  the  usual  practiee,  which 
will  presently  be  considered  (u). 
Of  proceedings       By  the  11th  section  the  court  is  also  enabled  to  act  ufonpUiiion  in 
by  petition.       ^^  Iudbcj  or  matter.    And  that  section  directs,  that  the  petitbner 

shaH  be  the  person  or  sone  or  one  o!  the  parsons  benefidally  entitled 
to  tiie  land,  stock,  or  dividends,  to    be  conveyed,  transferred,  or 

(o)  IF«//«fi  ▼.  HfTfy,  6  Shu.  82S;  3SU^     aee.  294 ;  rfXMV,4Besr.  50§,  512. 
let  V.  Knightf  1   Keen,  129  ;  Broom  ▼.  (t)  See  FeBown  y.  7W,  5  Sim.  319 ; 


Broom,  3  M.  ft  K.  433  ;  Ne99  v.  Bine,  1  BeaU  t.  itiifye,  4  Y.  &  C.  248, 

Keen,  129,  n. ;  Hamon  t.  Lake,  2  N.  C.  C.  (f)  CaOagkan  ▼.  Egm,  1  Dr.  ft  Walsh. 

32B.  187. 

{p)  FeUowot  T.  7tU,  5  Sim.  319 ;  Pry.  («)  Pmrker  t.  Bwrmif^  1  Uetr.  492;  JRp. 

thareh  ▼.  Hatard,  6  Sim.  9.  bbtmm  v.  WMi,  5  Bear.  246;  CtckeU  t. 

Pmrket  t.  Bwrmtf,  1  Bmv.  492.  Pugh,  6  Bmt.  293 ;    Emg   ▼.  XmcA,  8 

See  Oickea  ▼.  Fmeh,  6  Bctv.  293,  Hwe,  57;  Walimv.  Jtukmm.  12  8fli.278. 
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received ;  except  where  a  coaveyance  to  a  new  trustee  is  required.     Part  II. 
wben  the  petition  may  be  presented  by  the  new  trustee,  or  any  of  the   ^"s^Ta^^* 

trustees,  being  duly  appointed  under  a  power,  or  by  the  Court  of 

Chancery*. 

Where  there  is  no  suit,  the  court  can  act  upon  petition  only,  and  Application  by 
not  on  motiim  ;  for  a  petition  is  required  by  the  statute,  and  the  court  per. 
has  no  jurisdiction  except  in  the  mode  prescribed  (x). 

It  has  been  seen,  that  the  act  requires  the  petition  to  be  in  the  Petition  how  to 
lunacy,  or  the  nmtter.  It  is  therefore  essential,  that  a  petition  under 
the  act  should  be  so  entitled,  in  order  to  give  the  court  jurisdiction. 
It  is  also  now  the  settled  practice,  to  require  the  petition  to  be  like* 
wise  entitled  in  the  matter  of  the  act  of  parliament,  under  which  the 
application  is  made  (y).  Although  this  is  not  essential  to  the  validity 
of  the  petition  (z). 

In  cases,  where  the  appointment  of  a  new  trustee  is  not  required,  Who  to  be  the 
the  petitioner  must  be  the  person  or  one  of  the  persons  beneficially  P^^^^^'^^"* 
entiUed  to  the  land,  stock,  or  dividends,  to  be  conv.^  tnmaferred,  oV  ^"S.^^- 
received. 

It  has  been  decided,  that  a  person  having  a  partial  interest  in  the  Though  haying 
trust  property, — ^as  for  instance  an  annuitant,  to  whom  an  equitable  ^temt/'^^ 
interest  in  a  sum  of  stock  had  been  assigned,  as  a  further  security  for 
the  aimuity — may  present  a  petition  under  the  act  (a). 

Where  there  has  been  a  decaree  in  a  suit  for  the  sale  of  an  estate,  Where  an  estate 
we  shall  see  presently,  that  the  efiect  of  that  decree  will  be  to  convert  under  a  decree. 
the  defendant,  in  whom  the  legal  estate  is  vested,  into  a  trustee  within 
the  meaniBg  ot  the  act,  and  that  an  order  for  the  conveyance  of  the 
property  may  be  obtained  upon  petition,  upon  the  refusal  of  the 
d^ndant  to  execute  the  conveyance,  or  his  being  out  of  the  juris- 
diction, &c.  (b). 

However  it  is  doubtful  from  the  authorities,  whether  the  purchaser  Whether  the 
under  the  decree,  or  the  persons  beneficially  interestedin  thepurchate^  thepmon^wi. 
MosMy,  are  the  proper  parties  to  pres^it  this  petition.    In  jRobinson  v.  titled tothe  pur. 
Wbod(jc)  the  petition  was  presented  by  the  purchaser j  and  the  order  was  gi^^uid^^nt 
made  by  the  Master  of  the  Rolls  (Lord  Langdale)  vrithout  raising  any  the  petition  for 
qnestifm  as  to  the  propriety  of  the  proceeding.    But  in  a  subsequeuA  q^^7^^' 
case  before  V .  C.  Wigram  which  occurred  in  the  same  year,  and  but 

(jr)  Evelyn  t.  FoiiiTf  8  Yes.  96 ;  Bojfnes  (b)  Prendergoit   v.    Eyre,    Ca.   Temp. 

T.  Baynes,  9  Yes.  462 ;  vide  mon,  1  Y.  ft  Sngd.  11 ;  Robimon  v.  Wood,  5  Bear.  246  ; 

CaU.  75.  K^  ▼.  Loaek^  2  Haze,  57 ;  Me  BmU  y. 

Re  Law,  4  Beav.  509.  Ridge,  4  Y.  ft  C.  248,  cited ;  et  yidepoit. 


s 


>)  ReF\9wler,  2  Ross.  449;  and  see  4  (c)  5  Bear.  246;  el  Tide  Cblwrf  ▼.  CM* 

Beav.  510,  511.  frey,  6  Beav.  97,  102. 

(a)  Re  JCrny,  10  Sim.  605,  607. 


*  A  mere  proposed  trustee  cannot  present  the  petition  for  a  conveyance  to 
himself  imder  this  section.     Re  Odeli,  Hayes'  Ir.  Excheq.  Rep.  257. 
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Part  II.     shortly  after  Robinson  v.  Wood^  the  petition  was  presented  by  the 

^^Szcr\^^'  P^^^^^iff^  1°  ^b®  cause,  who  were  equitable  mortgagees  of  the  estate, 
which  had  been  decreed  to  be  sold.  His  Honor  said,  that  it  was  im- 
possible the  defendant  could  be  treated  as  a  trustee  for  the  purchoMer 
within  the  act.  The  act  provided,  that  it  should  not  extend  to  the 
case  of  a  vendor  except  in  the  particular  circumstances  provided 
for  {d),  and  those  cirumstances  did  not  occur  in  that  case.  However 
his  Honor  added,  that  he  thought  the  effect  of  the  decree  was,  to 
make  the  defendant  a  trustee  not  for  ike  purchaser^  but  for  the 
plaintiffs  in  the  cause^  and  that  the  defendant  being  out  of  the  juris- 
diction, the  plaintiffs  were  entitled  under  the  act  to  an  order  for  the 
appointment  of  a  person  in  the  place  of  their  trustee  to  assign  the 
premises  to  the  purchaser  (0). 

Lord  Langdale^s  decision  in  Robinson  v.  Wood^  was  not  brought  to 

the  notice  of  the  court  in  this  last  case,  but  as  the  point  in  question 

was  expressly  decided  after  consideration  in  King  v.  Leach^  it  may 

probably  be  considered  entitled  to  more  weight  than  the  case  at  the 

Rolls,  in  which  the  attention  of  the  Master  of  the  Rolls  does  not 

appear  to  have  been  directed  to  this  particular  point.      However  a 

further  judicial  decision  is  undoubtedly  requisite  to  settle  the  practice. 

Staiementfl  to         ^  petition  for  a  conveyance  under  the  act  must  state  all  the  facts 

be  made  in  the   necessary  to  shew  the  petitioner's  title  to  the  relief,  and  to  bring  the 

^^^^°*  case  within  the  suounary  jurisdiction  of  the  court 

Mutt  be  verified      ^^^^  ^^^  statement  must  be  verified  by  affidavit  (/).    And  where  a 

by  affidavit.       petition  for  the  transfer  of  stock  is  presented  on  the  refusal  of  the 

executors  of  the  surviving  trustee  to  take  out  probate,  the  affidavit 

should  state,  that  the  executors  refuse  to  take  the  steps  necessaiy  for 

enabling  them  to  transfer ;  and  an  affidavit,  that  they  refused  to  take 

out  probate,  is  not  sufficient  (ff).    Where  a  trustee's  absence  from  the 

country  is  the  ground  of  the  application,  the  affidavit  should  state  the 

country,  where  he  is  resident  (A). 

Rnt  order  on  a      ^^  ^  general  rule  the  court  will  not  make  any  order  for  conveyance 

petition  is  for  a  or  transfer  on  petition  in  the  first  instance :  but  the  first  order  will  be. 

Matter.  for  a  reference  to  the  Master  to  inquire,  whether  the  person  from,  or 

in  place  of,  whom  a  conveyance  is  sought,  is  a  trustee  within   the 
act(t).    There  must  then  be  a  second  petition  upon  the  Master's 
report  on  this  reference. 
Thifl  reference        However  this  reference  is  only  made  for  the  satisfaction  of  the 

court,  nor  is  it  essential  in  every  case.     But  if  the  court  be  perfectly 
satisfied  of  the  facts,  the  order  may  be  made  without  any  reference,  or 

(<f )  Sect.  18,  Tide  pot/.  (p)  Ex  parte  Wmitr,  ubi  tupra. 

(e)  King  ▼.  Leaeh,  2  Hare,  57.  (A)  Ex  parte  Hughes,  1  Jones  &  Lat.  32. 

(/)  Ex  parte   Winter,  5   Ross.   284  ;  (i)  3  Newl.  Prac.  242,  3rd  ed. ;  1  Tunu 

Moore  t.  Ftii/«r,  12  Sim.  161 ;  De  Ov«-  Vnc  405 ;  Seton  on  Decrees,  252. 
pigny  y.  Kiteon^  ib.  163,  cited. 


not  essential. 
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the  reference  will  be  confined  to  those  facts  only,  as  to  which  the  court     Part  II. 
cannot  feel  satisfied  without  a  reference  (A).  ^^i^s]^' 

Therefore  where  the  party  has  been  declared  a  trustee  within  the  -: — 

act  by  a  decree  in  a  cause  ;  or  the  fact  of  his  being  such  a  trustee  ^jj^p  ^  ' 
appears  from  the  decree  (as  where  there  is  a  decree  for  sale) ;  or  it  is 
evident  from  the  proceedings  in  the  cause;  the  reference  is  not 
required  for  the  satisfaction  of  the  court,  which  will  pay  attention  to 
the  previous  proceedings;  and  the  order  for  the  conveyance  or 
transfer  will,  consequently,  be  made  at  once  without  any  previous 
reference  (2). 

And  in  veiy  clear  cases,  even  on  a  simple  petition  without  any  pre- 
vious suit,  the  court  has  dispensed  with  the  usual  preliminary  refer- 
ence ;  and  where  a  conveyance  is  sought  from  an  infant,  it  will  itself 
examine  the  proposed  conveyance  for  the  purpose  of  making  an  imme- 
diate order  for  him  to  execute  it  (m).  In  a  late  case,  where  the  sur- 
viving trustee  of  a  settlement  refused  to  execute  a  conveyance  to  new 
trustees ;  the  Y .  C.  on  petition  appointed  a  person  named  in  the  peti- 
tion to  execute  the  deed  in  place  of  the  trustee  without  a  reference  (n). 
And  a  conveyance  to  a  new  trustee  has  been  ordered  on  petition  with- 
out a  reference,  where  the  petitioner  was  the  only  person  interested  in 
the  property  (o). 

Where  the  property  is  very  small,  it  seems  that  the  order,  referring 
it  to  the  Master  to  enquire,  whether  the  party  is  a  trustee  within  the 
act,  may  go  on  to  direct  a  conveyance  at  once  if  the  Master  should  so 
find ;  so  as  to  do  away  with  the  necessity  of  coming  back  to  the  court 
for  the  final  order  upon  the  Master  making  his  report  (p).  It  was  Neverdispensed 
said  by  the  Master  of  the  Rolls  in  the  case  referred  to,  that  in  cases  charity.  ^^^^^  ^ 
of  charity  the  court  will  never  dispense  with  a  reference. 

The  order  of  reference  to  the  Master,  or  the  other  orders  in  the  Order  of  refer. 
matter  of  a  petition  for  a  conveyance  under  the  act,  need  not  be  served  n^J^^^J^J^L 
on  the  infant  heir  of  a  trustee  of  a  dry  legal  estate ;  and  if  the  infant  infant  heir  of  a 
oppose  the  petition  without  sufficient  grounds,  he  will  be  deprived  of  ^^  ^  *™'' 
his  costs  (9). 

When  the  Master  has  made  his  report  upon  the  reference,  a  second  2nd  petition 
petition  must  be  presented,  praying  the  coniSrmation  of  the  report,  and  Master's  re^ 
that  the  person  approved  of  by  the  Master  may  be  ordered  to  execute 
the  conveyance  or  assignment. 

The  Master's  report  on  a  reference  under  the  act  cannot  be  excepted  Master's  report 
to^  but  if  the  parties  are  dissatisfied  with  it,  they  must  bring  it  before  ^^  ^  ^' 

(k)  Per  Lord  Langdale,  M.  R.,  in  Coeketl  (n)  Ex  parte  Pbtey,  8  Sim.  395. 

▼.  IhtffA,  6  Beav.  294.  (0)  Bx parte  Shici,  5  Sim.  281 ;  et  vide 

(0  Parker  ▼.  Bumejf,  1  Beav.  492 ;  Bo-  re  Trapp,  uhi  aupra. 

hineon   ▼.    Wood^  5  Beav.  246;   King   y.  {p)  Atty. -Gen.  wArran,  I  J,  Sl^W.  229; 

Leach,  2  Hare,  57;  and  see  Fellowet  v.  Neale  v.  Dell,  Vice-ChanceUor  Bruce,  9 

TV//,  5  Sim.  319;  Prythareh  v.  Hward,  6  Jurist,  99. 

Sim.  9 ;  Waltere  v.  Jackam,  12  Sim.  278.  (9)  Re  Bradboume^  12  Law.  Journ.  N.  S., 

(m)  Be  Trappt  13  Law  Jonm.   N.  S.,  Chanc.  353. 
Chanc.  168  ;  re  Piatt,  ibid,  cited. 
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Part  II.     the  oourt  by  petition,  when  it  will  either  be  confirmed,  or  referred  hmk 

^"s^s!^*  to  the  Master  to  be  reviewed  (r). 

~       It  is  not  sufficient  for  the  Master^s  report  to  state  atmply,  that  the 

ftcta  oontti.  party  is  a  tmstee  within  the  act,  but  the  documents  and  iacte,  whidi 
tu^thep«rty  establish  the  trust  should  be  stated  on  the  fiioe  of  the  report  (#). 

A  tmttae  within  ^ 

the  set.  The  act  declares,  that  every  conveyance  executed  under  an  order 

ConveyBiioe  made  within  the  act  shall  be  as  effectual,  as  if  executed  by  the  tmstee. 
cated  wit?aii  Hence  it  will  not  have  any  greater  effect,  and  all  the  same  fimnalitieB 
leg^  formalities  must  be  observed,  that  would  have  been  requisite  to  give  it  legal  vali- 
pan  the  trus-  ^ty,  in  case  it  were  executed  by  the  trustee  himself.  Therefore  if  the 
tee*8  estate.       estate  vested  in  the  trustee  be  an  estate  tail,  or  if  the  trustee  be  a 

married  woman,  the  conveyance  must  be  enroDed,  or  acknowledged, 
according  to  the  proviaons  of  the  Fines  and  Recoveries  Act  (/)• 
Mode  of  fram-  Where  a  person  has  been  ordered  to  execute  a  eonveysnoe  in  the 
c^^^t^oon-  I^''^®  ^^  ^  recusant  trustee,  it  is  not  necessary  that  he  should  be  made 
Teyance  by  the  a  party  to  the  deed,  or  that  there  should  be  a  recital  in  the  deed  of  the 
pdnted  by  the  ^^^^  ^^  ^^^  petition  ;  but  the  conveyance  may  be  prepared,  as  if  it 
court.  were  to  be  executed  by  the  trustee  himself,  and  the  person  appointed 

by  the  court  may  then  execute  it,  and  it  should  be  expressed  in  the 
attestation  clause  that  he  had  executed  it  in  place  of  the  tmstee  ia 
pursuance  of  the  order  made  on  the  petition  (u). 

In  the  case  in  which  this  decision  was  made  the  conveyance  had 
actually  been  prepared  and  tendered  to  the  recusant  trustee  for  exe^ 
cution  by  him,  and  its  subsequent  execution  by  the  person  substituted 
by  the  court  in  the  manner  suggested  by  the  V.  G.  obviated  the  ex- 
pense of  preparing  a  new  deed.  Where  there  is  no  soch  reason  for 
adopting  the  course  sanctioned  by  the  decision  in  ex  parte  Foley j  it 
would  doubtless  be  more  regular  and  advisable  to  make  the  p^wm,  who 
is  to  convey,  a  party  to  the  deed,  and  to  recite  the  petition  and  order 
in  explanation  of  the  transaction. 
12th  sect.  By  the  12th  section  of  the  act  where  firom  the  length  6i  time  since 

casa  ^ronrt  ^^  Creation  of  the  trust  the  title  of  the  person  requiring  the  cwivey- 
may  direct  a  bill  ance  may  appear  to  require  investigation,  or  where  the  oourt  nnd^r 
to  be  filed.  ^^^  other  circumstances  may  not  choose  to  make  an  order  upon  peti- 
tion, it  may  direct  a  bill  to  be  filed  to  establish  the  right. 
What  will  be  a  It  was  held  on  one  occasion  by  Sir  J.  Leach,  M.  B.,  that  the  statute 
d^Md  owe  "^^^  intended  to  apply,  only  where  the  cestuis  que  trusts  were  named  in 
forthatpurpose.  the  insirument  creating  the  trust,  or  where  they  cimmed  directfy  by  as- 

eignment  or  repreeentaHon  through  the  persons  so  named.  And  iHieie 
a  petition  for  a  conveyance  under  the  act  was  presented  by  persons, 
whose  title  as  cestuis  que  trusts  depended  on  whether  the  testator^s 

(r)  Bx  partt  Bwrttmy  1  Dick.  395 ;  JPrtee  parU  Jokmtm,  U.  559  ;  and  see  Radeiife 

V.  Shaw,  2  Dick.  732 ;  ex  parte  SwamM,  ii.  r.  Beelee,  1  Keen,  130 ;  Pfivty  t.  PrHwr^ 

749 ;  SelOB,  Decrees,  253.  9  Sim.  135. 

(a)  Re  Purdon,  1  Dr.  &  War.  500.  (n)  Bs  parte  JPbiep,  8  Sim.  395. 

(0  See  e*  parte  Moire,  3  Atk.  749 ;  ex 
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debts  and  legacies  had  been  paid,  and  whether  a  third  person  had  died     Part  II. 
without  issue,  his  Honor  refused  to  make  any  order  on  the  petition,    *^«a"»*  ^' 
observing,  "that  it  could  not  have  been  the  mtention  of  the  legislature       ^'*^"  ^' 
to  give  authority  to  determine  facts  of  that  important  nature  upon  an 
ex  parte  proceedmg ;   and  that  he  could  not  act  upon  the  Master's 
report  in  such  a  case''  (x).    And  this  decision  was  approved  of  on  a 
re-hearing  by  Lord  Brougham,  Chancellor  (y). 

However  this  decision  did  not  meet  with  the  approbation  of  Lord 
Lyndhurst  («),  and  in  a  subsequent  case,  where  a  petition  for  a  con- 
veyance had  been  presented  by  persons,  who  were  entitled  to  equitable 
interests  in  remainder  after  the  determination  of  an  estate  tail,  his 
Lordship  considered,  that  the  case  before  him  came  within  the  discre- 
tionary power  given  to  the  court  by  the  12th  section,  and  he  directed 
the  usual  reference  to  the  Master  (a). 

It  is  clear  however,  that  the  act  does  not  enable  the  court  to  enter-  a  petition  im, 
tain,  or  decide  upon,  any  doubtful  or  adverse  questions  of  title  upon  a  ^^T^*  ^^^ 
petition  for  a  conveyance  under  the  act ;  and  where  any  such  questions  dSiSf  ^"** 
arise,  or  the  title  of  the  parties  requiring  the  conveyance  is  not  reason-  Or  in  any  but 
ably  certain,  and  clear,  the  court  can  act  only  in  a  suit  regularly  insti-  ^  "**  ^^^"* 
tuted  (4). 

However  an  executor,  who  has  assumed  the  character  of  a  trustee  of  Executor,  who 
stock  and  other  securities,  which  had  formed  part  of  the  assets,  by  ^^^anumedthe 
setting  them  apart  for  the  purposes  of  the  trust,  is  clearly  a  trustee  ttSSlh  a'fm. 
within  the  meaning  of  the  act ;  and  where  such  a  person  is  under  dis-  ***  ^tWn  the 
ability,  or  out  of  the  jurisdiction,  &c.,  an  order  for  a  transfer  may  be  Son^^t™' 
obtained  on  petition  (c).  '<^« 

And  so  executors,  who  refuse  to  prove,  are  trustees  withm  the  act  (d),  So  an  executor, 
if  they  have  not  renounced  (e).     And  a  person,  who  is  named  executor  ^^°  refuses  to 
in  a  will,  but  who  declines  to  state,  whether  he  will  prove  or  not,  is  ^^''^' 
also  a  trustee  within  the  act  (/)  ;  so  as  to  enable  the  court  to  make  an  pro^d*  ^^  °^* 
order  for  an  assignment  or  transfer  in  such  cases  on  petition. 

The  13th  section  of  the  act  declares,  that  any  committee,  iniiEint,  or  13th  sect 
other  person,  directed  to  convey  or  transfer  under  the  act,  may  be  Conveyance 
compelled  to  make  the  conveyance  or  transfer  in  the  same  manner  as  under^iMbiUty 
trustees  who  are  not  under  disability,  &e.  ^ow  enforced. 

If  an  infant  trustee  refuse  to  comply  with  an  order  to  convey,  he  j^^^j  trustee 
may  be  committed  on  a  motion  by  the  petitioner  for  that  purpose,  refusing  to  con- 
And  if  the  order  were  obtained  in  a  suit,  to  which  the  infant  was  a  ^mmitted^ 
party,  an  attachment  may  be  obtained  against  him  (g). 

(x)  Bx  parte  Merry,  1  M.  &  K.  677.  (e)  Ex  parte  Dover,  5  Sim.  500. 

(y)  1  M.  &  K.  679.  W  Sx  parte  Wimter,  5  Rnas.  284;    ex 

iz)  2  M.  &  K.  626.  ;'«'•'«  Hagger,  1  Beav.  98  ;  re  Needham,  1 

(«)  Be  De  aifbrd  Eeiaiee,  2  M.  &  K.  Jones  &  Lat.  34. 

624  ;  and  see  ex  parte  Dover,  5  Sim.  500.  (e)  5  Russ.  286. 

(*)  Sec   re   Nicholle,  Ca.  Temp.  Sugd.  (/)  Cockell  ▼.  Pugh,  6  Beav.  293. 

17 ;  r«  Waiker,  Cr.  &  Ph.  147.  W  ^«  Beech,  4  Mad.  128. 
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OF  THE   DISPOSITION   OF   THE   ESTATE   OF  TBU8TBB8   UNDEE  DISABILITT. 


Part  II. 

Cbaptba  IV. 

Sbot.  3. 

15th  sect,  ex- 
tends to  tmt- 
teet  having  a 
beneficial 
interest  or  a 
duty  to  perform. 


16th,  17th  and 
18th  sects,  as  to 
oonstructiYe 
trusts. 

Heir  of  vendor 
a  trustee  within 
the  act  for  the 
purchaser. 

Nominal  pur- 
chaser and  his 
heir  trustees  for 
the  real  pur- 
chaser. 


How  far  other 
constructive 
trusts  are 
within  the  act. 


A  petition  sel- 
dom proper  in 
cases  of  such 
constructive 
trust. 


The  14th  section  contain^  a  provision  for  the  pajrment  of  mortgage 
money  belonging  to  infants  into  court. 

The  15th  section  extends  the  operation  of  the  act  to  trustees  haviog 
a  beneficial  interest  (/<),  or  having  any  duty  as  trustee  to  perfonn ; 
adding  a  discretionary  power  for  the  court  in  any  case  to  direct  n  bill 
to  be  filed,  and  not  to  make  the  order  for  a  conveyance  or  transfer 
unless  by  the  decree  in  such  a  suit,  or  after  a  decree. 

The  16thy  17th,  and  18th  sections  of  the  act  apply  to  cases  of  con- 
structive trust. 

The  16th  section  provides,  that  the  heir  of  a  vendor  who  dies  afler 
the  contractybut  before  making  a  conveyance,  when  a  decree  is  made 
in  a  suit  for  specific  perfonnance  of  the  contract,  shall  be  a  trustee 
within  the  act  for  the  purchaser.  And  also  that  a  nominal  purchaaeri 
in  whose  name  a  conveyance  is  taken,  without  any  declaration  of  trost 
for  the  real  purchaser,  or  the  heir  of  such  a  nominal  purchaser  shall 
be  a  similar  trustee  for  the  real  purchaser,  after  a  decree  shall  be 
obtained  declaring  him  a  trustee. 

The  17th  section  extends  the  operation  of  the  act  to  the  devisee  for 
life  of  an  estate,  which  had  been  contracted  to  be  sold  by  the  testator, 
where  a  specific  performance  of  the  contract  shall  have  been  decreed. 

The  18th  section  extends  the  previous  provisions  to  every  other  case 
of  constructive  or  resulting  trust.  But  it  is  added,  that  where  the 
alleged  trustee  has  or  claims  a  beneficial  interest,  adverse  to  the  party 
seeking  a  conveyance  or  transfer,  no  order  for  a  conveyance  or  transr 
fer  shall  be  made,  until  the  person  be  declared  a  trustee  by  the 
court  in  a  suit  regularly  instituted.  And  it  is  declared,  that  the  act 
shall  not  extend  to  cases  upon  partition,  or  election,  or  to  a  vendor, 
except  where  thereinbefore  expressly  provided. 

It  will  be  seen,  that  the  cases  of  constructive  trust,  which  are 
expressly  provided  for  by  the  16th  and  17th  sections,  are  those  arising 
upon  an  incomplete  contract  for  the  sale  of  an  estate,  and  upon  a  pur- 
chase by  one  person  in  the  name  of  another.  Such  cases  are  there- 
fore unquestionably  within  the  operation  of  the  act.  But  although  the 
18th  section  extends  the  act  to  all  other  cases  of  constructive  trust, 
this  provision  is  so  qualified  and  restricted  by  the  subsequent  clause, 
that  it  is  of  very  little  practical  efiect  for  the  purpose  of  giving  the 
court  any  summary  jurisdiction  to  act  upon  petition.  For  it  can  very 
rarely  happen,  that  a  mere  constructive  trustee,  against  whom  a  con- 
veyance is  sought,  does  not  claim  some  beneficial  interest  in  the  estate. 
And  in  that  case  the  court  is  expressly  disabled  from  making  any 
order  without  a  suit  (i). 


(*)  See  txpwrU  Ryhy,  3  Hare,  614. 
(i)  See  the  observations  of  Sir  Cbriatopher 
Pepys,  M.  R.,  in  re  Dearden,  3  M.  &  K. 


508,  512  ;  tod  see  Turmr  v.  Bdpeli,  I  Keen, 
502,  505, 
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Hence  a  petition  under  the  act  for  a  conveyance  from  a  trustee  by     Part  II. 

lAPTKK  I 

Sect.  3. 


virtue  of  any  resulting  or  constructive  trust,  which  is  not  expressly   ^"^"'*  ^^• 


provided  for  by  the  16th  or  17th  sections,  would  be  veiy  doubtful  in 
its  result,  and  the  adoption  of  such  a  course  could  rarely,  if  ever,  be 
advised. 

As  constructive  trusts  are  expressly  provided  for  by  these  sections, 
the  8th  and  other  preceding  sections  cannot  be  considered  to  include 
trusts  of  that  description  (A). 

It  has  been  held,  that  an  agreement  for  the  exchange  of  lands  is  not  The  act  does 
within  the  16th  section  of  the  act,  although  a  sum  of  money  forms  ^ntrect^fof  ^ 
part  of  the  consideration  by  way  of  equality  of  exchange.     Therefore  exchange. 
where  one  of  the  parties  to  such  an  agreement  for  an  exchange  died 
before  the  execution  of  the  conveyance,  leaving  an  infant  heir,  the 
court  refused  to  make  an  order  under  the  act  for  the  infant  to 
convey  (/). 

However  where  a  decree  has  been  properly  made  for  the  sale  of  an  a  decree  for 
eaUte,  ia  mortgage  or  subject  to  a  charge,  and  the  sale  has  been  made  "^^^^^.^ 
accordingly,  but  the  mortgagor  or  his  heir,  or  the  owner  of  the  estate  the  defendant 
subject  to  the  charge,  is  out  of  the  jurisdiction  or  under  any  disability,  ^*|^\^e  »ct 
or  he  refuses  to  convey,  it  has  been  held,  that  the  person,  who  has 
been  so  decreed  to  convey,  is  a  trustee  within  the  act,  and  a  convey- 
ance will  be  directed  on  petition  (m).     Whether  he  will  be  a  trustee  Whether  heist 
for  the  purchaser  under  the  decree,  or  for  the  persons  beneficially  i^J^^*^^ 
interested  in  the  purchase-money,  is,  as  has  been  already  stated,  a  under  the 
matter  of  doubt.    And  the  conflicting  decisions  of  Lord  Langdale,  t^erjon*^"^ 
M.  R.,  in  Rohinsan  v.  Wood  (n)  and  of  Sir  James  Wigram,  V.  C,  in  interestedinthe 
King  v.  Leach  (p)  have  been  also  already  considered.  ^ney^Quitref 

If  the  decree  for  sale  be  improper  or  irregular,  the  person  thereby  Decree  for  sale, 
directed  to  convey  will  not  be  a  trustee  within  the  act  (p).  kre^SiShitt  no 

The  19th  section  of  the  act  extends  its  provisions  to  the  husband  of  such  effect. 
sny  feme  coverte  trustee  or  mortgagee,  where  his  concurrence  is  neces-  l^^h  sect. 
sary  in  any  conveyance  or  transfer,  &c.,  by  his  wife,  and  whether  the  J^^'^^IJ^^  . 
husband  be  under  any  disability  or  not.  a  trustee  within 

In  a  recent  case,  where  the  husband  of  a  woman,  who  was  the  sole  ^^^  *^* 
trustee  for  sale  of  real  estate,  had  absconded,  and  had  not  been  heard  ^^^  ^^  ^^  ^ 
of  up  to  the  hearing  of  the  cause,  the  V  ice-Chancellor  of  England  *Ji«  trustee 
decreed  a  sale,  and  that  the  husband  should  be  declared  a  trustee  be  seised." 
within  the  act  1  Will.  IV .  c.  60 ;  but  his  Honor  declined  to  appoint 
a  person  to  convey  in  place  of  the  husband,  on  the  ground  that  he  was 

(i)  Seethe  obaerrationsof  Sir  Christopher  y.  Leacht  2  Hare,  57  ;  see  Beale  y.  AiV/^e,  4 

Pepys,  M.  R.,  in  re  Dearden,  3  M.  &  K.  Y.  &  Coll.  248,  cited  ifFor^iir/oii  v.  Kau^AaM, 

508, 5)2 ;  and  see  Turner  v.  Edgeil,  1  Keen,  4  Y.  &  CoU.  247. 
502,  505.  (n)  5  Beav.  246  ;  and  see  Calvert  v.  God. 

(i)  T^tmer  ▼.  Edgeli,  1  Keen,  502.  frey,  6  Beav.  97,  102. 

(m)  /V«iu2erpaf/T.£yr«,Ca.Tem|>.Sugd.  (o)  2  Hare,  57. 

II :  Robhuim  v.  Wood,  5  Beav.  246  ;  King  (p)  Calvert  ▼.  Go4/rey,  6  Beav.  97. 

v 
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OF  THE  DISPOSITION   OF   THE   ESTATE   OF   TEUfiTBES   UNDEB   DISABILriT. 


Part  II. 

Chaptba  IV. 
Sbct.  3. 

15th  lect.  ex- 
tends to  tnu- 
teet  having  a 
beneficial 
interest  or  a 
duty  to  perform. 


16th,  17th  and 
18th  sects,  as  to 
constructive 
trusts. 

Heir  of  vendor 
a  trustee  within 
the  act  for  the 
purchaser. 

Nominal  pur- 
chaser and  his 
heir  trustees  for 
the  real  pur- 
chaser. 


How  far  other 
constructive 
trusts  are 
within  the  act. 


A  petition  sel- 
dom proper  in 
cases  of  such 
constructive 
trust. 


The  14th  section  contains  a  provision  for  the  payment  of  mortgage 
money  belonging  to  infants  into  court. 

The  15th  section  extends  the  operation  of  the  act  to  trustees  having 
a  beneficial  interest  (A),  or  having  any  duty  as  trustee  to  perform ; 
adding  a  discretionary  power  for  the  court  in  any  case  to  direct  a  bill 
to  be  filed,  and  not  to  make  the  order  for  a  conveyance  or  transfer 
unless  by  the  decree  in  such  a  suit,  or  after  a  decree. 

The  16th,  17th,  and  18th  sections  of  the  act  apply  to  cases  of  con- 
structive trust. 

The  16th  section  provides,  that  the  heir  of  a  vendor  who  dies  after 
the  contractybut  before  making  a  conveyance,  when  a  decree  is  made 
in  a  suit  for  specific  performance  of  the  contract,  shall  be  a  trustee 
within  the  act  for  the  purchaser.  And  also  that  a  nominal  purchaser, 
in  whose  name  a  conveyance  is  taken,  without  any  declaration  of  trust 
for  the  real  purchaser,  or  the  heir  of  such  a  nominal  purchaser  shall 
be  a  similar  trustee  for  the  real  purchaser,  after  a  decree  shall  be 
obtained  declaring  him  a  trustee. 

The  17th  section  extends  the  operation  of  the  act  to  the  devisee  for 
life  of  an  estate,  which  had  been  contracted  to  be  sold  by  the  testator, 
where  a  specific  performance  of  the  contract  shall  have  been  decreed. 

The  18th  section  extends  the  previous  provisions  to  every  other  case 
of  constructive  or  resulting  trust.  But  it  is  added,  that  where  the 
alleged  trustee  has  or  claims  a  beneficial  interest,  adverse  to  the  party 
seeking  a  conveyance  or  transfer,  no  order  for  a  conveyance  or  trans- 
fer shall  be  made,  until  the  person  be  declared  a  trustee  by  the 
court  in  a  suit  regularly  instituted.  And  it  is  declared,  that  the  act 
shall  not  extend  to  cases  upon  partition,  or  election,  or  to  a  vendor, 
except  where  thereinbefore  expressly  provided. 

It  will  be  seen,  that  the  cases  of  constructive  trust,  which  are 
expressly  provided  for  by  the  16th  and  17th  sections,  are  those  arising 
upon  an  incomplete  contract  for  the  sale  of  an  estate,  and  upon  a  pur- 
chase by  one  person  in  the  name  of  another.  Such  cases  are  there- 
fore unquestionably  within  the  operation  of  the  act.  But  although  the 
18th  section  extends  the  act  to  all  other  cases  of  constructive  trust, 
this  provision  is  so  qualified  and  restricted  by  the  subsequeat  clause, 
that  it  is  of  very  little  practical  efiect  for  the  purpose  of  giving  the 
court  any  summary  jurisdiction  to  act  upon  petition*  For  it  can  very 
rarely  happen,  that  a  mere  constructive  trustee,  against  whom  a  con- 
veyance is  sought,  does  not  claim  some  beneficial  interest  in  the  estate. 
And  in  that  case  the  court  is  expressly  disabled  from  making  any 
order  without  a  suit  (i). 


(A)  See  ex  parte  Ryhy,  3  Hare,  614, 
(0  See  the  observations  of  Sir  Christopher 
Pepys,  M.  R.,  in  re  Dearden,  3  M.  &  K. 


508,  512  ;  and  see  Turner  v.  Edf^eli,  1  Keen, 
502,  505, 
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Hence  a  petition  under  the  act  for  a  conveyance  from  a  trustee  by     Part  II. 
virtue  of  any  resulting  or  constructive  trust,  which  is  not  expressly   ^^^^\^^' 

provided  for  by  the  16th  or  17th  sections,  would  be  very  doubtful  in 

its  result,  and  the  adoption  of  such  a  course  could  rarely,  if  ever,  be 
advised. 

As  constructive  trusts  are  expressly  provided  for  by  these  sections, 
the  8th  and  other  preceding  sections  cannot  be  considered  to  include 
trusts  of  that  description  (A). 

It  has  been  held,  that  an  agreement  for  the  exchange  of  binds  is  not  The  act  does 
within  the  16th  section  of  the  act,  although  a  sum  of  money  forms  ^^trS^tfor  * 
part  of  the  consideration  by  way  of  equality  of  exchange.     Therefore  exchange. 
where  one  of  the  parties  to  such  an  agreement  for  an  exchange  died 
before  the  execution  of  the  conveyance,  leaving  an  infant  heir,  the 
court  refused  to  make  an  order  under  the  act  for  the  infant  to 
convey  (/). 

However  where  a  decree  has  been  properly  made  for  the  sale  of  an  a  decree  for 
estate,  in  mortgage  or  subject  to  a  charge,  and  the  sale  has  been  made  "^^^^^  ^    ^ 

'  ®^  "^  ,  .    t    .  1  «    «  ^****  converts 

accordingly,  but  the  mortgagor  or  his  heir,  or  the  owner  of  the  estate  the  defendant 
subject  to  the  charge,  is  out  of  the  jurisdiction  or  under  any  disability,  ^'^  the^ 
or  he  refuses  to  convey,  it  has  been  held,  that  the  person,  who  has 
been  so  decreed  to  convey,  is  a  trustee  within  the  act,  and  a  convey- 
ance will  be  directed  on  petition  (m).     Whether  he  will  be  a  trustee  Whether  he  is  a 
for  the  purchaser  under  the  decree,  or  for  the  persons  beneficially  ^J^J^^^^* 
interested  in  the  purchase-money,  is,  as  has  been  already  stated,  a  under  the 
matter  of  doubt.    And  the  conflicting  decisions  of  Lord  Langdale,  th^^^^^ 
M.  R.,  in  Robinson  v.  Wood  (n)  and  of  Sir  James  Wigram,  V.  C,  in  intereatedinthe 
King  v.  Leach  (o)  have  been  also  already  considered.  ^oney^Quaref 

If  the  decree  for  sale  be  improper  or  irregular,  the  person  thereby  Decree  for  sale, 
directed  to  convey  will  not  be  a  trustee  within  the  act  (p).  i[r'™^i2T  °' 

The  19th  section  of  the  act  extends  its  provisions  to  the  husband  of  such  effect. 
Bxiy  feme  cooerte  trustee  or  mortgagee,  where  his  concurrence  is  neces-  ^^^^  sect- 
sary  in  any  conveyance  or  transfer,  &c.,  by  his  wife,  and  whether  the  ?*^*^^^^  . 
husband  be  under  any  disability  or  not.  a  trustee  within 

.  In  a  recent  case,  where  the  husband  of  a  woman,  who  was  the  sole  ^^^  *^' 
trustee  for  sale  of  real  estate,  had  absconded,  and  had  not  been  heard  the  8th  sect,  u 
of  up  to  the  hearing  of  the  cause,  the  Vice-Chancellor  of  England  thetmatee 
decreed  a  sale,  and  that  the  husband  should  be  declared  a  trustee  be  seised." 
within  the  act  1  Will.  IV.  c.  60 ;  but  his  Honor  declined  to  appoint 
a  person  to  convey  in  place  of  the  husband,  on  the  ground  that  he  was 

(i)  Seetheofaseryationsof  Sir  Christopher  y.  L«acA,  2  Hare,  57  ;  see  Beale  v.  Rid^e,  4 

Pepyst  M.  R.,  in  re  Dtarden,  3  M.  &  K.  Y.&Coll.  24H,ciitd iWarbur(on\.Vaughuu, 

508. 5 ]  2 ;  and  see  Tamer  ▼.  Bdgeii,  1  Keen,  4  Y.  &  CoU.  247. 
502,  505.  (»)  5  BeaY.  246  ;  and  see  Cahert  v.  God- 

(/)  nmer  ▼.  Sdgeii,  1  Keen,  502.  /rey.  6  Beav.  97,  102. 

(m)  /Viiui<rya«^T.JSyre,Ca.Tenip.Sugd.  (o)  2  Hare,  57. 

11 ;  lUMuou  V.  Wood,  5  Beav.  246  ;  King  (p)  Cahert  v.  Goifref,  6  Beav.  97. 
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OF  THE   DISPOSITION   OF   THE   ESTATE   OF   TBUSTEES   UNDER  DUABIUTT. 


Part  II. 

Cbapiu  IV. 

Sbct.  3. 

15th  sect,  ex- 
tendi to  trus- 
tees having  a 
henefidal 
interest  or  a 
dutytoperfonn. 


16th,  17th  and 
18th  sects,  as  to 
oonstnictive 
trusts. 

Heir  of  vendor 
a  trustee  vrithin 
the  act  for  the 
purchaser. 

Nominal  pur- 
chaser and  his 
heir  trustees  for 
the  real  pur- 
chaser. 


How  far  other 
constructive 
trusts  are 
within  the  act. 


A  petition  sel- 
dom proper  in 
cases  of  such 
constructive 
trust. 


The  14th  section  contains  a  provision  for  the  payment  of  mortgage 
money  belonging  to  infants  into  court. 

The  15th  section  extends  the  operation  of  the  act  to  trustees  haying 
a  beneficial  interest  (/i),  or  having  any  duty  as  trustee  to  perform ; 
adding  a  discretionary  power  for  the  court  in  any  case  to  direct  a  bill 
to  be  filed,  and  not  to  make  the  order  for  a  conveyance  or  transfer 
unless  by  the  decree  in  such  a  suit,  or  after  a  decree. 

The  16th,  17th,  and  18th  sections  of  the  act  apply  to  cases  of  con- 
structive trust. 

The  16th  section  provides,  that  the  heir  of  a  vendor  who  dies  after 
the  contract|but  before  making  a  conveyance,  when  a  decree  is  made 
in  a  suit  for  specific  performance  of  the  contract,  shall  be  a  trustee 
within  the  act  for  the  purchaser.  And  also  that  a  nominal  purchasefi 
in  whose  name  a  conveyance  is  taken,  without  any  declaration  of  trust 
for  the  real  purchaser,  or  the  heir  of  such  a  nominal  purchaser  sbsU 
be  a  similar  trustee  for  the  real  purchaser,  after  a  decree  shall  be 
obtained  declaring  him  a  trustee. 

The  17th  section  extends  the  operation  of  the  act  to  the  devisee  for 
life  of  an  estate,  which  had  been  contracted  to  be  sold  by  the  testator, 
where  a  specific  performance  of  the  contract  shall  have  been  decreed. 

The  18th  section  extends  the  previous  provisions  to  every  other  esse 
of  constructive  or  resulting  trust.  But  it  is  added,  that  where  the 
alleged  trustee  has  or  claims  a  beneficial  interest,  adverse  to  the  party 
seeking  a  conveyance  or  transfer,  no  order  for  a  conveyance  or  trans> 
fer  shall  be  made,  until  the  person  be  declared  a  trustee  by  the 
court  in  a  suit  regularly  instituted.  And  it  is  declared,  that  the  act 
shall  not  extend  to  cases  upon  partition,  or  election,  or  to  a  vendor, 
except  where  thereinbefore  expressly  provided. 

It  will  be  seen,  that  the  cases  of  constructive  trust,  which  are 
expressly  provided  for  by  the  16th  and  17th  sections,  are  those  arising 
upon  an  incomplete  contract  for  the  sale  of  an  estate,  and  upon  a  pur- 
chase by  one  person  in  the  name  of  another.  Such  cases  are  there- 
fore unquestionably  within  the  operation  of  the  act.  But  although  the 
18th  section  extends  the  act  to  all  other  cases  of  constructive  trust, 
this  provision  is  so  qualified  and  restricted  by  the  subsequent  clause, 
that  it  is  of  very  little  practical  effect  for  the  purpose  of  giving  the 
court  any  summary  jurisdiction  to  act  upon  petiiion.  For  it  can  veiy 
rarely  happen,  that  a  mere  constructive  trustee,  against  whom  a  con- 
veyance is  sought,  does  not  claim  some  beneficial  interest  in  the  estate. 
And  in  that  case  the  court  is  expressly  disabled  from  making  any 
order  without  a  suit  (i). 


(A)  See  ejF  parte  nyltjf,  3  Hare,  614. 
(0  See  the  observations  of  Sir  Christopher 
Pepys,  M.  R.,  in  re  Dearden,  3  M.  &  K. 


508,  512  ;  and  see  Turner  v.  JM^eli,  1  Keen, 
502,  505, 
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Hence  a  petition  under  the  act  for  a  conveyance  from  a  trustee  by     Part  IL 

^  lAPTEK   V 

Sbct.  3. 


virtue  of  any  resulting  or  constructive  trust,  which  is  not  expressly   ^''^""*  ^^* 


provided  for  by  the  16th  or  17th  sections,  would  be  very  doubtful  in 
its  result,  and  the  adoption  of  such  a  course  could  rarely,  if  ever,  be 
advised. 

As  constructive  trusts  are  expressly  provided  for  by  these  sections, 
the  8th  and  other  preceding  sections  cannot  be  considered  to  include 
trusts  of  that  description  (A). 

It  has  been  held,  that  an  agreement  for  the  exchange  of  lands  is  not  The  act  does 
within  the  16th  section  of  the  act,  although  a  sum  of  money  forms  ^nt^Jt^for  * 
part  of  the  consideration  by  way  of  equality  of  exchange.     Therefore  exchange. 
where  one  of  the  parties  to  such  an  agreement  for  an  exchange  died 
before  the  execution  of  the  conveyance,  leaving  an  infant  heir,  the 
court  refused  to  make  an  order  under  the  act  for  the  infant  to 
convey  (/). 

However  where  a  decree  has  been  properly  made  for  the  sale  of  an  a  decree  for 
estate,  in  mortgage  or  subject  to  a  charge,  and  the  sale  has  been  made  ^^^  ^ 
accordingly,  but  the  mortgagor  or  his  heir,  or  the  owner  of  the  estate  the  defendant 
subject  to  the  charge,  is  out  of  the  jurisdiction  or  under  any  disability,  '^^^'^^ 
or  he  refuses  to  convey,  it  has  been  held,  that  the  person,  who  has 
been  so  decreed  to  convey,  is  a  trustee  within  the  act,  and  a  convey- 
ance will  be  directed  on  petition  (m).     Whether  he  will  be  a  trustee  Whether  he  is  a 
for  the  purchaser  under  the  decree,  or  for  the  persons  beneficially  ^I^^^^^^ 
interested  in  the  purchase-money,  is,  as  has  been  ah*eady  stated,  a  under  the 
matter  of  doubt.    And  the  conflicting  decisions  of  Lord  Langdale,  thejp^wnt^^ 
M.  R.,  in  Robinson  v.  Wood  (n)  and  of  Sir  James  Wigram,  V.  C,  in  intereitedintAe 
King  v.  Leach  (o)  have  been  also  already  considered.  n^o^e^Qiutref 

If  the  decree  for  sale  be  improper  or  irregular,  the  person  thereby  Decree  for  sale, 
directed  to  convey  will  not  be  a  trustee  within  the  act  (p).  irre^uUtfhia  no 

The  19th  section  of  the  act  extends  its  provisions  to  the  husband  of  such  effect. 
any  feme  cooerte  trustee  or  mortgagee,  where  his  concurrence  is  neces-  ^^^^  s«ct. 
sary  in  any  conveyance  or  transfer,  &c.,  by  his  wife,  and  whether  the  Husband  of 

u    V      JU  J  J-     UTi  4.  /emetnisteeis 

husband  be  under  any  disability  or  not.  a  trustee  within 

.  In  a  recent  case,  where  the  husband  of  a  woman,  who  was  the  sole  ^^^  *^' 
trustee  for  sale  of  real  estate,  had  absconded,  and  had  not  been  heard  the  8th  sect,  as 
of  up  to  the  hearing  of  the  cause,  the  Vice-Chancellor  of  England  *^«  trustee 
decreed  a  sale,  and  that  the  husband  should  be  declared  a  trustee  be  seised." 
within  the  act  1  Will.  IV.  c.  60 ;  but  his  Honor  declined  to  appoint 
a  person  to  convey  in  place  of  the  husband,  on  the  ground  that  he  was 

{k)  See  the  observations  of  Sir  Christopher  t.  Leach,  2  Hare,  57  ;  see  Beale  ▼.  Rid^^,  4 

Pepys,  M.  R.,  in  re  Dtarden,  3  M.  &  K.  Y.&CoU.  248,cited;R'ardttr/oiiv.Kaii^A«», 

508, 512 ;  and  see  Turner  v.  Edgtll,  1  Keen,  4  Y.  &  CoU.  247. 
502,  505.  (n)  5  Beav.  246  ;  and  see  Ctihert  v.  God. 

(0  T^mer  t.  Edgeli,  I  Keen,  502.  frey,  6  Beav.  97,  102. 

(m)  FreHdergastY,Bpre,C9i,Temp.Snfsd.  (o)  2  Hare,  57. 

11 ;  SoHtuOH  ▼.  Wood,  5  Beav.  246  ;  King  (p)  Cahttrt  v.  Co^^y,  6  Beav.  97. 
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Part  II. 

Chaftbb  rv. 

Sbct.  3. 

2l8t  sect,  as  to 
charities  and 
friendly 
societies. 

22nd  sect,  as  to 
appointment  of 
new  trostees. 

23rd  sect,  ex- 
tending the 
last  section  to 
charities. 

24th  sect,  as  to 
proceedings  in 
absence  of  trus- 
tees. 

25th  sect,  as  to 
costs  of  petition, 
&c. 

Infant  trustees 
entitled  to  their 
costs  of  petition, 
&e. 


If  necessary  and 
reasonable. 


Same  rule  as  to 
lunatic  trustees. 


And  to  trustees 
otherwise 
within  the  act. 


Trustees  de- 
prived of  their 
costs,  if  their 
conduct  be 
improper. 


not  the  person  ^^  last  known  to  be  seised  ^  within  the  8th  section,  inas- 
much as  there  was  sl  joint  seisin  in  the  husband  and  the  wife  (g). 

By  the  21st  section  the  provisions  of  the  act  are  extended  to  peti- 
tions in  cases  of  charity  and  friendly  societies. 

The  22nd  section,  which  confers  on  the  court  the  power  of  i^pointing 
new  trustees  on  petition  in  certain  cases  has  been  considered  at  large 
in  a  previous  chapter  (r). 

The  23rd  section,  which  extends  the  power  of  appointing  new 
trustees  to  cases  of  charities,  has  also  been  already  considered  {$). 

The  24th  section  facilitates  the  proceedings  of  the  court  in  suits 
where  a  trustee  cannot  be  found,  the  effect  of  this  enactment  wiU  be 
considered  in  a  future  Chapter  {t). 

The  25th  section  empowers  the  court  to  direct  the  costs  and  expenses 
of  petitions  and  conveyances  and  transfers  under  the  act  to  be  raised 
and  paid  out  of  the  land,  or  stock,  or  rents,  or  dividends. 

Under  the  earlier  acts  the  court  had  jurisdiction  to  give  an  infoMi 
trustee  his  necessary  costs  of  the  petition  and  conveyance  («).  And 
according  to  the  present  practice  an  infant  trustee  or  heir  of  a  mort- 
gagee, who  is  ordered  to  convey  under  the  act  either  on  suit  or  petition, 
is  unquestionably  entitled  to  his  costs  and  expenses  occasioned  by  the 
proceedings  (x). 

However  the  costs  must  have  been  reasonably  incurred,  and  nothing 
will  be  allowed,  which  is  not  necessary.  For  instance,  a  brief  to 
counsel  to  consent  for  the  infant,  will  be  disallowed ;  for  no  attention 
can  be  paid  by  the  court  to  such  a  consent  (y). 

The  rule  is  the  same  with  regard  to  lunatic  trustees  (z)  :  and 
according  to  the  present  practice  there  can  be  little  doubt,  but  that 
the  same  rule  also  applies  to  lunatic  mortgagees  (a).  Although  a 
distinction  has  been  held  to  exist  between  lunatic  trustees  and  mort- 
gagees, the  latter  having  been  held  not  to  be  entitled  to  their  costs  of 
a  petition  to  obtain  a  conveyance  (A). 

So  in  other  applications  for  a  conveyance  under  the  act,  which  are 
not  occasioned  by  the  fault  of  the  trustee,  as  where  the  trustee  is  out 
of  the  jurisdiction  or  cannot  be  found,  &c.,  there  can  be  no  question, 
but  that  the  costs  must  be  borne  by  the  party,  for  whose  benefit  the 
order  is  made  (c). 

However  if  the  application  be  rendered  necessaiy  by  the  unreason- 
able refusal  on  the  part  of  the  trustee  to  execute  a  convqrance,  he  will 

see  re  Marrow,  Cr.  &  Ph.  142, 145. 


(g)  Moore  y.  Vinten,  12  Sim.  161. 

(r)  Ante,  Pt.  I.  Div.  III.  Ch.  II. 

leS  Ibid. 

(i)  Poet,  Ch.  [Suits  against  Trustees]. 

(«)  Es  parte  Cant,  10  Ves.  554. 

(«)  Bje  parte  Ommaney,  10  Sim.  298 ; 
Prytharek  v.  Hawtrd,  6  Sim.  9 ;  Midland 
Gmntiee  SaUway  Company  Y.Weeteomd,  11 
Sim.  57  ;  Hrnuon  t.  Lake,  2  N.  C.  C.  328 ; 


M  Bm  parte  Cant,  10  Yea.  554. 


Bx  parte  7Wm,  3  Y.  ft  B.  149  ;  Mr 
parte  Pearee,  T.  ft  R.  325,  7 ;  oyetmling 
ex  parte  Bridgee,  Coop.  290. 

i)  Re  Marrow,CT.  ft  Ph.  142. 
Bx  parte  Biekarde,  2  J.  ft  W.  264  ; 
ana  2  Collinson  on  Lunacy,  761. 
(c)  King  y.  Leack,  2  Haie,  57, 59. 
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not  be  allowed  his  costs  {d).    Although  even  in  that  case  he  wiO  not     Part  II. 
be  made  to  pay  cosis^  even  where  there  had  been  a  decree  in  the  suit,  ^°sbct*3^^* 
directing  him  to  convey  to  the  petitioner  («).  

And  so  if  a  trustee,  though  being  an  in&nt,  oppose  an  application 
for  a  conveyance  under  the  act  without  sufficient  reason,  as  for  instance 
because  he  had  not  been  served  with  the  order  of  reference  or  other 
orders  in  the  petition — ^he  will  be  liable  to  be  deprived  of  his  costs  (/). 

In  cases  within  the  16th  section  where  a  vendor  has  died,  after  the  Relative  lla- 
contract  but  before  the  execution  of  the  conveyance,  leaving  an  infant  ^^Zr^lZ' 
heir,  and  a  decree  has  been  made  in  a  suit  for  specific  performance  of  representatives 
the  contract,  whereby  the  heir  is  ordered  to  convey ;  the  costs  of  the  yendw  to  costs 
suit  have  been  ordered  to  be  paid  out  of  the  purchase-money  (a).    And  of  application, 

^'^  for  a  conveV" 

the  reason  assigned  by  Sir  L.  Shadwell,  V.  G.  E.,  in  making  this  order  ^^e  from  ven- 
was,  that  the  suit  was  occasioned  by  the  laches  of  the  vendor  in  dor's  infant 

heir* 

suflfering  the  legal  estate  in  the  land  sold  to  descend  to  his  heir  at  law 
instead  of  devising  it  to  a  trustee  to  convey  to  the  purchaser  (A)*. 
However  this  reasoning  will  not  apply,  where  only  a  very  short  interval 
has  elapsed  between  the  contract  of  sale,  and  the  death  of  the  vendor. 
In  that  case  therefore,  if  there  have  been  no  other  default  on  the  part 
of  the  vendor  the  purchaser  will  have  to  bear  his  own  costs,  and  the 
costs  of  the  infant  will  be  paid  out  of  the  personal  estate  of  the  intes- 
tate vendor  (i).  For  that  purpose  however  the  administrator  of  the 
intestate  must  appear  and  consent  to  be  bound  by  the  decree  {k). 

Where  an  estate  has  been  sold  under  a  decree  of  the  court,  and  an  WhoisUable  to 
^plication  under  the  act  becomes  necessary  in  order  to  obtain  a  con-  J^e^t^lias^^ 
veyance  of  the  legal  estate  ;   we  have  seen,  that  it  is  an  unsettled  been  sold  under 
point,  whether  the  petition  should  be  presented  by  the  purchaser^  or  nj^^/ 
the  persons  having  an  interest  in  the  application  of  the  purchase- 
money  (Q.    The  liability  to  the  costs  of  the  petition  is  equally  unsettled. 
In  Robinson  v.  Wood^  where  the  purchaser  presented  the  petition,  the 
Master  of  the  Rolls  refused  to  order  the  trustee  to  pay  costs^  and 
therefore  the  petitioner  must  have  borne  his  own  costs  at  all  events  (m). 
In  King  v.  Zeach^  the  equitable  mortgagees  of  the  estate,  who  were 
the  petitioners,  were  ordered  to  pay  the  purchaser  his  taxed  costs  (n). 

(d)  HobUutm  V.  Wood,  5  Beav.  246 ;  vide  comb,  11  Sim.  57. 

ngmh  wet.  1  of  this  Chap,  et  pott.  Chap.  (A)  11  Sim.  58. 

[Corts].  (f)  Hanwn  ^.Lake,  2  N.  C.  C.  328. 

U)  RobmaoH  v.  Wood,  ubi  auprtu  (k)  Ibid, 

{/)  iZff  Braii6oifni0, 12  Law  Journ.  N.  S.,  (0  Vide  tiipra. 

Chanc  353.  (m)  5  Beav.  246. 

Of)  Prytharck  v.  Htnard,  6  Sim.  9;  Mid^  (fi)  2  Hare,  57,  59. 
iamd  Cotmiiei  RaUway  Company  v.  Wat- 


*  It  is  only  the  costs  of  the  proceedings,  requisite  to  enable  the  in/ant  heir 
to  eoiwey,  that  will  be  borne  by  the  vendor's  estate  in  these  cases,  the  expense 
of  the  eonoeyance  itself  will  fall  upon  the  purchaser  according  to  the  general 
rule.     1 1  Sim.  57* 
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Part  II.  In  that  case  it  appears,  that  the  purchase-money  was  insufficient  to 

Sbct\  P*y  *^®  petitioner's  mortgage  debt  and  the  costs  of  the  suit  in  full, 

— -7       Where  an  improper  or  irregular  order  has  been  upon  an  application 

to  order  costs,  under  1  Will.  IV.  c.  60,  the  court  has  jurisdiction  to  order  payment 

is^ot  withS"  ^^  ^^  ^^^  ^  *^®  party  resisting  the  order  (o).  And  it  has  been 
the  special  decided,  that  the  court  may  dismiss  a  petition,  which  it  has  no  juris- 
junsdiction.       diction  to  entertain,  with  costs  (p). 

Act  extended  to  By  the  26th  section  of  the  act  the  powers  iriven  to  the  Lord  Cian- 
Colonies,  ex-  cellar  of  Great  Britain  sitting  in  lunacy  are  extended  to  all  land  and 
ccpt  Scotland,    stock  in  the  British  dominions  except  Scotland,  and  Ireland.     And  by 

the  29th  section  the  powers  given  to  the  Court  of  Chancery  in  Eng- 
land  are  extended  to  all  land  and  stock  in  the  British  dominions 
except  Scotland.  The  effect  of  the  27th,  28th,  30th,  and  31st  sec- 
tions is  to  extend  the  powers  of  the  act  to  the  Court  of  Exchequer, 
and  to  the  Lords  Commissioners  or  Lord  Keeper  of  the  Great  Seal,  in 
England,  and  as  to  land  and  stock  in  Ireland  to  the  Lord  Chancellor, 
Keeper,  and  Commissioners,  and  Courts  of  Chancery  and  Exchequer 
in  that  country. 

The  previous  acts  had  been  held  to  extend  to  lands  situated  out  of 
the  jurisdiction  of  the  court,  but  within  the  British  dominions,  as  in 
the  East  and  West  Indies,  and  Ireland  (q).  This  construction  is  ex- 
pressly adopted  by  the  present  act,  except  that  Scotland  is  excluded 
from  its  operation. 
Does  not  ex-  However  the  act  does  not  extend  to  lands  in  foreign  countries  which 

w^tltel?'*^  are  not  part  of  the  British  dominions  (r). 

32d  section.  ^^^  32nd  section  points  out  the  persons,  who  in  certain  cases  are  to 

By  whom  oon-  be  named  in  the  order,  as  the  persons  to  make  the  conveyance  or 
excS^*iii***  transfer  in  place  of  the  trustee.  These  are — ^the  committee  of  the 
place  of  trustee,  estate  of  a  lunatic  trustee ;  or  a  co-trustee  or  co-executor  (where  there 

is  one)  ;  or  some  officer  of  the  company  or  society,  in  whose  books  the 
transfer  was  to  be  made ;  and  (where  the  transfer  is  to  be  in  the  books 
of  the  Bank  of  England)  the  secretary,  or  deputy  secretary,  or 
accountant-general,  of  the  bank,  or  his  deputy. 

In  other  cases,  where  the  appointment  of  a  person  to  convey  is  part 
of  the  relief  required,  it  will  be  part  of  the  reference  to  the  Master  to 
appoint  a  proper  person  for  that  purpose.  And  it  seems,  that  the 
order  may  be  for  the  Master  himself  to  be  at  liberty  to  execute  the 
conveyance  (s). 

The  33rd  section  provides  for  the  indemnity  of  the  bank  and  other 
companies  and  their  officers  in  acting  under  the  act. 

(0)  Re  Kinff,  10  Sim.  605 ;  see  Cdhferi  mm,  5  Yes.  240 ;  ex  pmrie  BoMmfueif  ih. 

V.  Goifirey,  6  Beav.  97.  242,  dted;  ex  parte  FeneHto^  ib.  \  expmrte 

(p)  Re  leaae,  4  M.  &  Cr.  11.  Oebom,  ib, 

(q)  Evelyn  v.  Farater,  8  Yes.  96 ;  ex  parte  (r)  Price  t.  Dewkuret,  8  Sim.  617. 

Proeaer,  2  Bro.  C.  C.  325 ;  ex  parte  Ander^  {9)  See  Kimg  v.  Leaek,  2  Hare,  59. 
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CHAPTER  V. 

OP   THK   LEGAL    DEVOLUTION    OP   THE    ESTATE   OP   TRUSTEES. 


Part  II. 
Chapter  V. 


Whebe  more  trustees  than  one  are  appointed,  the  trust  property  is  Estate  limited 
almost  invariably  limited  to  them  as  joint-tenants ;   and  even  if  the  joi^™4nMUu 
terms  of  the  gift  rendered  this  at  all  doubtful,  the  court  for  the  sake  of 
convenience  would  doubtless  endeavour,  if  possible,  to  affix  this  con- 
struction to  it. 

Therefore  upon  the  death  of  one  of  the  original  trustees  the  whole  Devolves  upon 
estate,  whether  real  or  personal,  devolves  upon  the  survivors,  and  so     ^  "^^i^vor. 
on  continually  to  the  last  survivor. 

Upon  the  death  of  a  sole  or  last  surviving  trustee^  who  has  not  made  ^'^  ^^^^  of 
any  disposition  of  the  trust  estate,  it  devolves  according  to  its  legal  estate  goes' 
quality  upon  his  heir  at  law  or  personal  representative  (a).  to  his  heir  or 

As  a  general  rule  the  surviving  trustees  or  trustee,  or  the  heir  or 
personal  representatives  of  the  sole  or  last  surviving  trustee,  are  as  fully 
competent  to  act  in  the  administration  and  management  of  the  trust 
estate,  as  the  trustees  originally  appointed.     But,  where  discretionary  When  lurvl- 
powers  are  given  personally  to  the  original  trustees,  the  same  rule  j^^^^^e^*^ 
applies  as  in  the  case  of  devisees ;  and  the  surviving  trustee  or  heir  cute  discretion- 
or  administrator,  as  the  case  may  be,  will  not  be  competent  to  execute  "^  V^^^^' 
such  powers,  unless  authorized  to  do  so  by  the  trust  instrument  (A). 

A  surviving  trustee,  who  has  never  accepted  or  acted  in  the  trust,  Surviving  trus- 
may  execute  a  disclaimer,  and  thus  dissent  from  the  estate,  which  the  ci^mf^ 
law  casts  upon  him  ;  and  in  that  case  if  the  disclaiming  party  be  the 
last  surviving  trustee,  the  legal  estate,  according  to  its  quality,  will 
devolve  upon  the  heir  or  the  personal  representative  of  the  deceased 
trustee  (c). 

If  the  original  trustee  have  accepted  the  trust  in  his  lifetime,  it  is  Heir  or  personal 
conceived  that  it  is  no  longer  competent  for  his  heir  or  personal  repre-  of^j]^^^*^^ 
sentative  to  make  a  valid  disclaimer  after  his  death  ;  although  the  heir  trustee  may  dis- 
or  representative  might  unquestionably  apply  to  the  court  to  have       ^' 
other  trustees  appointed  in  his  place,  without  rendering  himself  liable 
to  the  costs  of  that  proceeding  (if).     But  where  the  trust  has  not  been 
accepted  by  the  original  trustee,  there  seems  to  be  no  reason,  why  a 


(a)  It  has  been  already  seen,  that  the 
title  of  the  crown,  or  other  superior  lord,  to 
take  by  escheat  on  the  death  of  a  trustee 
without  heirs  is  now  excluded,  antCf  p.  9, 
and  Ch.  II.  of  this  Division. 

{b)  MameU  v.  Mtnuell,  Wilm.  36  ;  Pey^ 
toH  ▼.  Btmtff,  2  P.  Wms.  626 ;  TYnofutHd  v. 
WUmm,  1  B.  &  Aid.  608  ;  Dyer,  177,  PI.  32  ; 
see  Sharp  v.  Sharp,  2  B.  &  Aid.  405 ;  Cole 


V.  Wade,  16  Ves.  27  ;  Hall  v.  Dewes,  Jac. 
189  ;  Braiford  v.  Belfield,  2  Sim.  26i ;  1 
Sugd.  Power,  148,  152,  6th  ed. ;  and  see 
Cooke  v.  Crawford,  11  Law  Joum.  N.  S., 
Chanc.  406,  and /io«f,  Ch.  [Powers]. 

(c)  Stacey  v.  Elph,  ]  M.  &  K.  199  ;  ante, 
Pt.  I.  Div.  IV.  Ch.  I.  Sect.  1. 

(rf)  Ante,  Pt.  I.  Div.  IV.  Ch.  II.  Sect.  1. 
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OF   THB   LEGAL   DEVOLUTION   OF   THE   ESTATE   OF   TRUSTEES. 


Part  II. 

Cbaptbk  V. 


Marriage  of 
female  trustee 
▼eats  trust 
estate  in  hus- 
band. 


She  cannot  act 
in  the  trust 
without  hia 
concuirenoe. 


Husband  can- 
not exercise 
discretionary 
powers  giyen  to 
the  wife. 


If  feme  have 
accepted  trusty 
husband  can- 
not disclaim. 
Semble. 


Seem,   If  she 
have  not  ac- 
cepted. 

Disclaimer  by 
husband  of  per- 
sonal estate. 

Estate  of  bank- 
rupt trustee 
does  not  pass 
to  his  assignees. 


On  refusal  of 
one  trustee 
estate  devolves 
on  the  others. 


disclaimer  may  not  properly  be  made  by  his  heir  or  representathre ; 
although  the  point  does  not  appear  to  have  been  ever  expreasly 
decided  (e). 

Upon  the  marriage  of  a  female  trustee  the  legal  interest  in  the  trust 
property  will  become  vested  in  the  husband,  either  whoOy  or  partially, 
according  to  the  nature  of  the  estate.  If  it  consist  of  chattels  per- 
sonal in  possession,  they  will  devolve  upon  him  absolutely  by  the  fact 
of  marriage,  unless  it  be  otherwise  expressly  provided ;  and  if  it  con- 
sists of  chattels  real,  the  husband^s  legal  interest  in  them  will  be  sub- 
ject to  the  title  of  the  wife  by  survivorship.  Where  the  trust  property 
is  real  estate  of  inheritance,  the  husband  will  take  either  an  estate  by 
curtesy,  if  he  have  had  inheritable  issue,  or  otherwise  a  bare  estate 
during  the  life  of  his  wife  jointly  with  her.  It  has  been  already  stated, 
that  the  husband  of  a  feme  trustee  is  a  trustee  within  Sir  £.  Sugden's 
act,  1  Wm.  IV.  c.  60  (/). 

As  the  husband  will  be  liable  personally  for  any  breach  of  trust 
committed  by  his  wife  (jr),  it  must  follow  as  a  necessary  consequence 
that  she  cannot  act  in  the  administration  of  the  trust  without  his  con- 
currence or  consent. 

The  same  principle,  which  prevents  a  surviving  trustee  or  the 
devisee  or  heir  of  a  sole  trustee  from  exercising  discretionary  powers, 
which  are  given  only  to  the  ori^nal  trustee  personally ^  will  also  apply 
ct  fortiori  to  restrain  the  husband  of  a  feme  trustee  from  exercising 
any  such  power,  where  he  is  not  expressly  authorized  to  do  so. 

Where  the  feme  trustee  has  once  accepted  the  trust,  it  would  also 
seem  that  the  husband  cannot  by  means  of  a  disclaimer  avoid  the 
estate  cast  upon  him  by  the  law :  and  this  doctrine  depends  on  the 
same  reasoning  which  prevents  the  heir  of  a  trustee  frt)m  making  a 
valid  disclaimer,  if  his  ancestor  had  accepted  the  trust  in  his  lifetime. 

If  the  feme  have  not  accepted  the  trust,  there  can  be  no  reason  why 
she  and  her  husband  may  not  execute  a  valid  deed  of  disclaimer  of  real 
estate  duly  acknowledged  by  her.  Where  the  trust  is  of  personal 
estate  a  disclaimer  by  the  husband  would  of  course  operate  upon  the 
whole  legal  interest. 

There  has  been  already  occasion  to  observe,  that  the  property,  vested 
in  a  trader  as  trustee,  does  not  devolve  to  his  assignees  upon  hia  bank- 
ruptcy, and  the  bankrupt  will  therefore  retain  his  character  of  trustee, 
until  another  be  appointed  on  application  in  his  place  (A). 

We  have  also  seen,  that  upon  the  refusal  or  renunciation  of  one  of 
several  trustees,  his  estate,  and  whole  interest,  with  the  powers  annexed 
to  it,  will  devolve  upon  those  who  accept  the  oflBce  (t). 


(«)  Ooodtim  V.  BlHiwm,  8  Russ.  583,  7  ; 
ante,  Pt.  I.  Div.  IV.  Ch.  II.  Sect.  1. 

(/  )  Moore  v.  Vinten,  10  Law  Joum.  N.  S., 
Chanc.  345  ;  12  Sim.  161 ;  8,  C.  Section  3 
of  preceding  Chapter. 


(^)  See  Palmer  v.  WUtJUld,  3  Beav. 
227. 
(A)  Ani€,Ch,  III.and/KWI,  [Bmkniplqr]. 
(i)  Ante,  Pt.  L  Div.  IV.  Ch.  II.  Sect.  3. 
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PART  III. 

OP  THE  DISCHARGE  OF  THE  OFFICE  OF  TRUSTEE. 

DIVISION    I. 

OP  THE  POWERS  AND  DUTIES  OP  TRUSTEES. 


CHAPTER  I. 

OP  THE   POWERS   AND   DUTIES   OF   CO-TRUSTEES,    AS   BETWEEN    EACH   OTHER. 

I. — Of  the  neeeiiityfor  the  Concurrence  of  all  the  Trustees. 
II. — Cf  the  Liability  of  one  Trustee  for  the  Acts  of  the  others. 


Sect.  1. — Where  the  Concurrence  of  all  the  Trustees  is  requisite  in    Part  III. 

Acts  for  the  Administration  of  the  Trust.  ^^v-  '• 

_,     i_  11  1  .  Chaptkb  I. 

Irustbes  have  all  equal  power,  interest,  and  authority,  with  respect       Sect.  i. 
to  the  trust  estate. — As  a  general  rule  therefore  they  cannot  act  Trustees  have 
separately,  hut  they  must  all  join  in  any  sale,  lease,  or  other  disposi-  ^^  Po^«*- 
tion,  of  the  trust  property,  and  also  in  receipts  for  money,  payable  to  ^j^i^^tg^^f 
them  in  respect  of  their  office  (a).    And  in  this  respect  they  differ  disposition,  &c. 
materially  from  executors,  who  have  a  joint  and  entire  authority,  and 
any  one  of  whom  may  effectually  bind,  or  dispose  of,  the  assets  by  his 
own  individual  act  (b). 

The  principle  of  law,  as  applied  to  the  case  of  trustees,  as  well  as  What  acts  by 
other  persons,  holding  as  joint-tenants,  is,  that  every  act  done  by  one  jSnt^trat^ 
of  them  for  4he  benefit  of  the  whole,  shall  bind  the  others,  but  not  ^i  ^ind  the 
those  acts,  which  might  tend  to  their  prejudice  (c).     On  this  principle 
one  trustee  alone  could  not  have  signed  the  certificate  of  a  bankrupt 
in  req)ect  of  a  debt  due  to  him  and  his  co-trustee  (cf),  according  to  the 
Bankrupt  Law  previously  to  the  recent  act  (e).    And  so  where  there 
are  three  joint  trustees  of  an  estate,  a  notice  to  quit,  given  to  a  tenant 
by  two  of  them  only,  is  bad,  even  though  the  name  of  the  third  be 

(«)  Orew€  ▼.  Dieient  4  Yes.  97  ;  Feliow*  Dis.  Tit.  12,  Ch.  4,  sec.  39. 

▼.  MUehell,  1  P.  Wms.  83  ;  8.  C.  2  Vera.  (6)  Touchst.  484 ;  Bac.  Abr.  (Ezors.)  C. 

516 ;   CkttrehiU  ▼.  Lady  Hobton,  id.  241  ;  1 ;  Wentw.  Off.  Ex.  206,  14th  ed. ;  2  Wms. 

Leigh  t.  Barry,  3  Atk.  584 ;  BeieMer  v.  Exors.  620. 

Parttma,  AmbL  219 ;  Chambera  v.  Minehim,  (e)  Rudd  v.  Tucker,  do.  Eliz.  803. 

7  Ves.  198  ;  «r  pwrte  Bigbf,  19  Yes.  463 ;  (d)  £x  parte  Bigby,  19  Yes.  'Z ). 

2  FonbL  Eq.  B.  2,  Ch.  7,  sec.  5  ;  1  Cruis.  (e)  5  &  6  Yict.  c.  122,  see  s  d9. 
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WHERE  THE  CONCURRENCE  OF   ALL   THE  TRUffTEBS   18   RBQQiSlTK. 


Part  III. 
Div.  I. 

CHAPTXa  I. 

Skct.  1. 


Possession  of 
one  trustee  the 
possession  of 
aU. 


Notwithstand- 
ing 3  &  4  W. 
IV.  c  27,  s.  12. 


Recognition  of 
debt  by  one  of 
several  trustees 
how  far  binding 
on  the  others. 

Notice  to  one 
trustee,  how  far 
notice  to  all  ? 


joined  in  the  notice,  and  he  afterwards  adopt  it,  and  join  in  the  demise 
in  ejectment  (/).  The  reason  is,  that  these  acts  need  not  necessarily 
have  been  for  the  benefit  of  the  others. 

If  however  one  of  several  trustees  be  duly  authorized  by  the  others 
to  act  as  their  agent,  the  legal  maxim  of  ^^quod  facit  per  alimm 
fadtper  $e^  applies ;  and  any  act  of  the  agent  alone,  which  does  not 
exceed  his  authority,  will  be  binding  on  the  others  (^). 

But  where  the  act  is /or  the  benefit  of  the  estate,  the  act  of  one  will 
be  binding  on  all. — ^And  on  this  ground  the  entry  or  re-entry  of  one  of 
several  joint  trustees  of  an  estate, — or  the  grant  of  livery  of  seisin, — 
or  a  surrender  by  a  lessee, — ^to  one  of  them,  will  enure  for  the  benefit 
of  aU  (A). 

And  so  the  possession  or  seisin  of  one  or  more  of  several  joint  trus- 
tees operates  as  the  possession  of  the  others.  And  the  Statutes  of 
Limitation  will  not  begin  to  run  against  the  cestuis  que  trusts  as  long 
as  one  of  the  trustees  is  in  possession  (»).  The  alteration  of  the  law 
on  this  point  by  the  statute  3  and  4  Will.  IV .  c.  27,  affects  those  joint- 
tenants  only,  who  have  the  beneficial  as  well  as  the  legal  ownership. — 
The  12th  section  of  that  act  provides,  that  where  one  or  more  of 
several  joint-tenants  shall  have  been  in  possession  of  the  entirety,  or 
more  than  his  proper  share  of  an  estate,  for  his  own  benefit,  or  for  the 
benefit  of  any  person  other  than  the  persons  entitled  to  the  other  sharesj 
such  possession  shall  not  be  the  possession  of  the  other  joint-tenants. 
This  enactment  therefore  cannot  apply  to  the  possession  of  one  of 
several  co-trustees,  who,  if  they  hold  as  joint-tenants,  must  all  hold  for 
the  joint  benefit  of  the  same  cestuis  que  trusts. 

An  acknowledgment  of  a  debt  by  one  of  several  joint  trustees 
will  not  take  it  out  of  the  Statute  of  Limitations,  as  regards  the 
others  (k) ;  but  part  payment  made  by  one  will  revive  the  remedy 
against  them  all  ((). 

It  has  been  decided,  that  notice  of  a  charge  or  incumbrance  on  the 
trust  estate,  given  to  one  of  several  co-trustees,  is  sufficient  to  perfect 
the  equitable  title  of  the  incumbrancer  (m).  And  it  is  immaterial, 
that  the  incumbrancer  is  himself  the  trustee,  who  thus  receives  the 
notice  for  his  own  benefit  (n).  However  the  effect  of  such  a  notice 
only  continues,  as  long  as  the  party,  to  whom  it  is  given,  continues  to 


(/)  ^^t  d.  Fbker  t.  Cuthtli,  5  East, 
491. 

(ff)  Rx parte  Rigty,  19  Ves.  $43 ;  and  see 
Goodtitle  d.  King  y.  Woodward,  3  B.  &  Aid. 
689 ;  Hanbwry  v.  Kirkland,  3  Sim.  265 ;  1 
East,  568  ;  1  B.  &  Aid.  85. 

(A)  1  Inst.  49,  b. ;  id.  192,  a. ;  6  Mod. 
44  ;  2  Cruis.  Dig.  Tit.  18,  Ch.  1,  s.  60, 1. 

(t)  Att.'Gen.  ▼.  FKnt,  Yice-Cbancellor 
Wigram,  16th  Nov.  1844,  MS. 

(A)  See  9  Geo.  IV.  c.  14,  s.  1 ;  Chitty, 
Contr.  640,  50. 


(0  Whitcomb  ▼.  Wkitmff,  DoogL  652; 
BurUigh  ▼.  Stott,  8  B.  &  Cr.  36 ;  PmM  v. 
Hurtt,  10  B.  &  Cr.  122;  PerJUoH  ▼.  MU^- 
mall,  2  Bingh.  306. 

(m)  SmUh  v.  Smith,  2  Cr.  &  Mees.  232 ; 
Mtux  y.  Bell,  1  Hare,  73  ;  and  see  re  JRallet, 
4  D.  &  Ch.  412  ;  ex  parte  VauxhaU  Brtdgt 
Company,  1  Gl.  &  J.  106  ;  ZHmemy.  GlaM- 
berlaine,  11  Sim.  123. 

(»)  SmUh  V.  Smith,  2  Cr.  ftMees.  232; 
see  re  Raikes,  4  D.  &  Ch.  412  ;  Dimeai  t. 
Chamberlaine,  11  Sim.  123. 
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hold  the  office  of  trustee ;  and  after  his  death,  or  retirement,  a  subse*    Part  III. 
quent  incumbrancer  may  gain  a  preference,  by  giving  notice  to  the     chapteI'  L 
then  existing  trustees ;  if  in  the  mean  time  they  have  received  no       Sbct.  i. 
notice  of  the  first  charge  (o). 

No  case  has  arisen,  in  which  a  notice  to  one  of  several  trustees  has 
been  held  to  bind  the  others,  so  as  to  render  those,  who  have  not 
received  notice,  personally  liable  to  the  incumbrancer  for  any  subse- 
quent disposition  of  the  trust  estate  by  them ;  and  it  appears  difficult 
to  contend  successfully,  that  a  notice  so  limited  should  have  such  an 
operation.  It  is  therefore  for  many  reasons  advisable,  that  notice  of  an 
equitable  incumbrance,  be.  should  in  every  case  be  given  to  all  the 
trustees. 

A  trustee  who  has  disclaimed  or  renounced — or  upon  the  same  prin-  Trustee  who 
ciple  one,  who  has  been  duly  discharged  under  a  power  contained  in  luui  disclaimed, 
the  trust  instrument,  or  by  a  decree  of  the  court — need  not  join  in  any  in  the  acu  of 
sale  or  other  disposition  of  the  estate,  or  in  receipts  for  the  trust  J^<>*^«'  t™»- 
monies  (p).    And  it  is  immaterial  that  those  acts  are  directed  to  be 
performed  by  the  particular  trustees  by  name ;  for  a  gift  to  several 
individuals  nominatim  upon  trusts  is  a  gift  to  those  only  who  accept 
the  trust ;  and  they  consequently  take  full  power  to  perform  all  minis' 
terial  acts  consequent  upon  the  office  (q). 

But  a  trustee,  who  has  once  acted  or  accepted  the  trust,  and  has  not  5«eiw»one,who 
been  properly  discharged  from  it,  must  join  with  the  other  trustees  in  ceptS^rhis 
the  receipts  to  purchasers  or  other  persons,  requiring  a  discharge  for  released, 
the  payment  of  trust  money  ;  and  it  is  immaterial  that  he  has  parted 
with  the  possession  of  the  legal  estate  (r).    And  it  is  on  this  principle, 
that  a  person,  who  executed  a  release  of  the  estate,  devised  to  him  as 
a  trustee,  instead  of  making  a  simple  disclaimer,  has  been  held  to  be  a 
necessary  party  to  a  receipt  to  a  purchaser  («). 

Where  however  a  mere  discretionary  power,  or  one  simply  collateral.  All  the  donees 
has  been  given  to  several  persons  expressly  by  name,  and  to  them  only ;  jjfijJ.^^^'J** 
all  the  individuals  named  must  join  in  exercising  it ;  and  any  act  by 
those  only,  who  have  accepted  the  trust,  will  not  be  a  valid  execution 
of  the  power  (Jt).     But  it  is  otherwise  where  the  power  is  not  strictly 
personal,  but  is  annexed  to  the  office  of  trustee  (u). 

In  ordinary  cases  of  private  trusts  there  does  not  appear  to  be  any  How  far  the  de- 
established  rule,  according  to  which  the  decision  or  opixiion  of  the  mar  °"y°,?^  *5* 

^  ms^oiity  of  the 

trustees  is 

(o)  Tlnwoii  ▼.  Ranuhottom,  2  Keen,  35  ;  of  Hardwiek  ▼.  Mynd,  1  Anstr.  109,  is  of  a  ^"»^8  »»  •D. 

Metur  ▼.  Beilf  1  Hare,  97.  contrary  tendency,  sed  quare  f  and  see  Lmrd 

(/»)  Flmtdert  ▼.  Clark,  1  Yes.  9  ;  Smiih  Braybroke  ▼.  Lukip,  8  Yes.  417. 

▼.  Wheeler^  1   Yentr.   128;    Hawkint  ▼.  («)  Crewev.IHcken,A\ea.  97;  Small  y. 

Kemp,  3  East,  410;  Adama  y.  Taunton,  5  Marwood,  9  B.  &Cr.  307. 

Mad  435 ;  Worthingtonv,  Evans,  1  S.  &  St.  (0  See  1  Sugd.  Pow.  138  ;  et pott.  Chap. 

165.  [Powers]. 

(q)  AdamM  ▼.  Taunton,  5  Mad.  435,  8.  («)   Wortkington  v.  Bwtnt,  1  S.  &  St. 

(r)  2  Sugd.  Y.  &  P.  50,  9th  ed. ;  the  case  165  ;  Clark*  v.  Parker,  19  Yes.  19. 
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Part  III. 

Div.  I. 
Chaftir  I. 

SXCT.  1. 


In  cases  of 
charitable  or 
public  trusts. 


Where  the  trust 
instrument 
vests  the  power 
in  the  miyority. 


Proof  of  debt 
by  one  of  se- 
veral trustees. 


Taxation  of 
costs  on  appli- 
cation of  one 
trustee. 

One  of  several 
trustees  may 
receive  rents 
and  dividends. 


jority  in  number  of  the  trustees  would  be  binding  on  the  dissentieni 
minority.  The  principle  that  all  co-trustees  have  equal  power  and 
authority  would  seem  to  be  directly  at  variance  with  the  existence  of 
any  such  rule. 

All  the  trustees  are  of  course  bound  to  concur  in  every  ministerial 
act  requisite  for  the  discharge  of  the  trust ;  and  those,  who  should 
refuse  to  do  so  without  sufficient  reason,  would  be  compelled  to  act  bj 
the  court,  whose  decree  would  also  visit  the  offending  trustees  with  the 
costs,  occasioned  by  their  conduct  (x).  But  where  the  act  is  a  matter 
of  pure  personal  discretion,  we  shall  see  presently,  that  the  court  cannot 
in  general  interfere  to  control  a  trustee  in  the  bond  Jide  exercise  of 
his  discretion  ;  and  there  seems  to  be  no  remedy  against  one  or  more 
of  several  co-trustees,  who  without  any  corrupt  motive  refuse  to  con- 
cur with  their  co-trustees  in  any  discretionary  act  (y).  The  proof  of 
fraudulent  or  improper  conduct  would  of  course  give  the  court  juris- 
diction (z). 

However,  in  cases  of  charitable  and  public  trusts,  where  the  number 
of  trustees  is  usually  greater,  the  decisions  of  the  majority  will  be 
binding  on  the  rest;  for  otherwise  it  would  be  in  the  power  of  one  dis* 
senting  trustee  to  embarrass  and  possibly  disappoint  the  working  and 
object  of  the  trust  (a). 

It  is  almost  needless  to  add,  that  if  the  trust  instrument  contvn 
express  directions  for  the  administration  of  the  trust  according  to  the 
decision  of  the  majority  of  the  trustees,  the  dissentient  minority  will  be 
compelled  to  give  effect  to  the  decision  of  the  majority.  For  instance 
where  an  advowson  is  vested  in  trustees,  in  trust  to  present  the  person 
whom  the  majority  approve  of,  those  trustees,  who  voted  for  an  un- 
successful candidate,  must  join  in  the  presentation  of  the  one  chosen 
by  the  majority  (b). 

One  of  several  trustees  cannot  prove  a  debt,  due  from  a  bankrupt  to 
the  trust  estate,  without  an  order  of  the  court ;  although  one  of  several 
executors  may  so  prove  without  any  order  (c). 

One  of  two  or  more  executors,  or  trustees,  may  apply  for  the  taxa- 
tion of  a  bill  of  costs,  which  had  been  paid  by  the  other  {d)» 

At  law  any  one  of  several  joint-tenants  has  the  power  to  receive 
and  give  discharges  for  the  whole  of  the  rents  and  income  arising  firom 
the  property.    Therefore  one  of  several  co-trustees  of  stock  in  the 


(ar)  yiSiepoii,  [Suits  against  Trustees]  and 
[Ck>sts]. 

(y)  Clarke  v.  Parker,  19  Ves.  1 ;  over- 
ruUng  Harwy  v.  Hatton^  1  Atk.  375 ;  vide 
pottf  [Discretionary  Powen]  ;  the  court  will 
sometimes  act  in  such  a  case,  see  Tmlm  v. 
Hatfield,  12  Sim.  167. 

(a)  Att.'Oen.  v.  Seott,  1  Ves.  413;  Wii- 
son  V.  DmuUton,  AmbL  82 ;  Wilkmtom  v. 


Malin,  2  Tyr.  544 ;  Ait.^O€m.r.  Skearmmh 
2  Beav.  104 ;  Att^Oem.  v.  Cmmimff,  2  N.C.C. 
139. 

(b)  Att^Oen,  V.  Cftnmimg,  2  N.  C.  a  139. 

(e)  Bx  parte  Smitk,  1  ]>eac.  385,  and 
M.  &  A.  586  ;  es  parte  Pkmpe,  2  Deae. 
334. 

(<0  HaMord  v.  Lome,  3  Mer.  285;  see 
Lockkart  t.  Hardy,  4  Beav.  224. 
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public  funds  may  reoeiye  the  dividends  on  the  whole  sum  (e) ;   for    Part  III. 
the  bank  looks  only  to  the  legal  title  (/).    And  the  rule  is  the    q^^  ,^ 
same  as  to  the  dividends  on  shares  and  other  similar  payments.      Ssct.  2. 
And  so  the  rents  of  a  trust  estate  may  be  paid  to,  and  received 
by,  one  or  more  of  several  trustees  (ff).    Although  it  would  be  different, 
if  the  tenants  had  received  notice  not  to  pay  their  rents  except  upon 
the  receipt  of  all  the  trustees. 

Where  an  account  at  a  banker^s  is  opened  in  the  name  of  two  or  Signatore  of 
more  trustees,  it  is  in  their  power  to  require,  that  the  cheques  should  ^JS^h^lii 
be  signed  by  all  or  any  one  or  more  of  their  number.    However  we  thetmitees, 
shall  presently  see  that  a  trustee  would  be  held  personally  liable  for  any  J!^  ^  '^^^ 
loss,  if  he  diminished  the  security  of  the  trust  fund  by  placing  it  in  the 
exclusive  power  of  any  one  or  more  of  his  colleagues  (A).    In  strictness 
therefore  it  is  the  duty  of  trustees  to  require,  that  the  cheques  should 
bear  the  joint  signature  of  all  the  trustees.     Where  there  are  several 
trustees  however,  this  might  be  regarded  as  a  matter  of  extreme  and 
over  caution,  which  would  moreover  be  productive  of  much  inconve* 
nience  in  the  working  of  the  trust.    And  most  trustees  would  probably 
be  satisfied  with  requiring  the  signature  of  two  or  three  of  their 
number  only. 

Sect.  2. — Of  the  Liability  of  a  Trustee  far  the  Acts  of  his 

Qhtmstees. 

Where  more  than  one  trustee  is  appointed,  and  all  have  accepted  the  Tmttees  liable 
trust,  it  is  the  duty  of  each  one  to  protect  the  trust  property  from  the  JjL^?'^"^^  *!f  • 
acts  of  his  colleagues.    And  if  through  the  neglect  of  this  duty  any  one  ted  bj  co- 
or  more  of  the  trustees  have  been  enabled  to  misappropriate,  or  others  trustee, 
wise  occasion  any  loss  to,  the  trust  estate,  the  others,  as  a  general  rule, 
will  be  personally  answerable  to  the  eestuis  que  trusts  for  the  amount  of 
the  loss ;  although  they  had  not  been  actively  engaged  in,  or  benefited 
by,  the  breach  of  trust. 

For  instance,  if  a  trustee  stand  by,  and  suffer  his  co-trustee  to  retain  where  there 
the  exclusive  possession  of  the  trust  funds,  and  they  are  lost  or  wasted  *»•?  ^^^^  •«- 
by  the  co-trustee,  the  non-acting  trustee  will  be  decreed  personally  to  them  in  the 
make  good  the  loss ;  for  it  was  his  duty  to  have  interfered,  and  pro-  ^^^^  ^ 
tected  the  fund  from  the  misapplication ;  and  by  his  acquiescence  he 
was  directly  accessory  to  the  loss  (t).     However  this  knowledge  and 
acquiescence  must  be  proved  against  the  trustee  (k). 

In  Booth  V.  Booth  (/),  a  testator  bequeathed  his  personal  estate  to 
his  partner  and  to  £.  in  trust  to  invest  for  the  benefit  of  his  wife  and 

(c)  ITitftMtf  V.  MflTOM,  2  BeAT.  472.  490. 

If)  See  WiUia$iu  v.  NUnn,  2  Beav.  472.  (t)  Wiliianu  y.  Nitan,  2  Beav.  475. 

(p)  Tawnlepy.  Sherborne,  Bnd%.  3b.  ik)  WUliama  x,  Nknn,  ibid, 

(A)  See  next  sect,  and  Walker  t.  Symoude,  (/)  Booth  v.  Booth,  1  Beav.  125. 
3  Sw.  1, 58 ;  Oomgh  v.  Bond,  3  M.  &  Cr. 
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Part  III. 

Dilr.  I. 

Cbaptkb  I. 

Sbot.  2. 


Or  conniTanoe. 


Or  neglect  to 
obtain  proper 
information. 


Or  where  they 
have  concurred 
in  the  act, 
which  enabled 
their  co-trustee 
to  commit  the 
breach  of  trust. 


children.  J3.,  together  with  his  co-trustee,  the  surviving  partner 
proved  the  will,  and  thus  accepted  the  trust,  but  he  did  not  actively 
interfere ;  the  other  and  sole-acting  trustee  tcith  B*$  knowledge  and 
acquiescence  retained  the  testator^s  money  in  the  trade  for  several 
years,  instead  of  investing  it,  as  directed  by  the  will.  Upon  the  failare 
of  the  business  the  trust  fund  was  lost ;  and  it  was  held  by  Lord  Lang- 
dale,  M.  R.,  that  both  the  trustees  were  equally  responsible  for  the 
loss  (/). 

In  Lincoln  v.  Wright  (m)  the  testator  gave  the  residue  of  his  estate 
to  trustees,  to  be  invested  for  the  benefit  of  his  daughter  and  her 
children.  Two  of  the  executors  and  trustees  suffered  the  ascertained 
residue  to  remain  in  the  hands  of  their  co-trustee,  and  they  were 
decreed  to  make  good  the  loss,  which  was  occasioned  by  his  bank- 
ruptcy (m). 

It  is  still  more  evident,  that  if  a  trustee  connive  at  a  breach  of  trost 
committed  by  his  co-trustee,  or  use  any  artifice  to  conceal  it  from  the 
cestui  que  trusty  he  will  himself  be  involved  in  the  same  liability.  Thus 
where  one  of  two  trustees  had  sold  out  a  sum  of  trust  stock,  and  the 
other  knew  of  it  and  concealed  it  from  the  cestui  que  trusty  they  were 
both  held  equally  liable  upon  the  loss  of  the  fund  (n).  And  in  another 
case  where  one  of  two  trustees  retained  a  sum  of  trust  money  in  his 
possession,  but  the  other  joined  in  a  false  representation  to  the  cestui 
QUE  trust,  that  it  was  invested  in  stock  in  their  joint  names,  both  trus- 
tees were  declared  responsible  (o). 

And  it  is  the  duty  of  trustees  to  obtain  every  information  from  their 
co-trustee  as  to  the  situation  and  disposition  of  the  trust  property ;  and 
if  they  neglect  this  precaution  they  will  become  answerable  for  any 
misfeasance  on  the  part  of  the  acting  trustee  {p). 

Again  if  a  trustee  join  in  doing  any  act,  or  in  carrying  into  effect 
any  arrangement,  by  which  the  trust  property  is  taken  out  of  the  joint 
protection  and  control  of  all  the  trustees,  and  is  placed  within  the  sole 
power,  and  at  the  mercy  of,  one  or  more  of  ^their  number,  by  whom  it 
is  lost,  it  is  clear,  that  the  trustees  so  acting  will  as  a  general  rule  be 
held  responsible  for  all  the  consequences ;  for  by  his  conduct  he 
diminished  the  security  of  the  property,  and  was  thus  directly  acces- 
sory to  the  loss,  that  ensued.  The  exceptions  to  this  rule  will  be 
considered  presently. 

Thus  if  two  or  more  trustees  join  in  the  sale  of  the  trust  estate,  or 
the  conversion  of  the  existing  investments,  and  suffer  the  proceeds  to 
be  received  and  retained  by  one  or  more  of  their  number  exclusively  (9) : 


(I)  Booth  ▼.  Booth,  1  Beay.  125. 

(m)  Lincoln  Y,  TTrt^A/,  4  Beav.  427  ;  and 
see  Janui  t.  F^earson,  1  N.  C.  C.  370 ; 
Fuiton  V.  GiimouTf  Rolls,  15th  February, 
1845,  MS. 

(m)  Boardman  ▼•  Moiman,  1  Bro.  C.  C. 


68. 

(o)  Bate  y.  S^co/m,  12  Yes.  402. 

Ip)  Walker  ▼.  8ymond»,  3  Sw.  58. 

ig)  Sadler  v.  Hobbe,  2  Bro.  C.  C.  114 ; 
Scurfield  v.  Howes,  3  Bro.  C.  C.  90 ;  Ck&m^ 
here  ▼.  Mmchm,  7  Yes.  198 ;  Sh^brook  r. 


OP  THE  LIABIUTT  OF   ONK  TBU9TBE  FOB  THE   ACTS  OF  THE  OtHRRS. 


SOI 


or  if  they  pay,  or  make  over,  the  trust  funds  or  property  in  a  similar    Part  III. 
manner  (r) ;   or  execute  a  joint  power  of  attorney  (*) ;    or  join  in    ch^tor  L 
signing  a  draft  or  order  (t) ;  enabling  one  or  more  of  their  co-trustees      Sect.  2. 
exclusively  to  receive  and  deal  with  the  property ;  or  suffer  the  trust 
fund  to  be  invested  in  bills  payable  to  one  or  more  of  their  number  (u) ; 
or  to  be  paid  into  a  bank  to  the  account  of  two  of  them  to  the  exclu* 
sion  of  a  third  (x) ;  in  all  these  cases  the  trustees  so  acting  will  be 
personally  responsible  for  any  loss,  occasioned  by  the  acts  of  those, 
into  whose  power  they  have  thus  committed  the  trust  property. 

If  however  it  be  necessary  or  proper  for  the  due  discharge  of  the  Exception, 
trust,  that  the  trust  property  should  be  committed  exclusively  to  the  ncc«»^*^" 
charge  of  one  or  more  of  the  co-trustees,  the  others  will  not  be  held  the  discharge 
liable  for  the  subsequent  acts  of  those,  to  whom  it  has  been  so  com- 
mitted.    In  Clough  v.  Bond  (y)  it  was  observed  by  Lord  Cottenham, 
^*  When  the  loss  arises  from  the  dishonesty  or  failure  of  any  one,  to 
whom  the  possession  of  part  of  the  estate  has  been  entrusted,  neces- 
sity, which  includes  the  regular  course  of  business  in  administering  the 
property^  will  in  equity  exonerate  the  personal  representative.     But 
if  without  such  necessity,  he  be  instrumental  in  giving  to  the  person 
failing  possession  of  any  part  of  the  property,  he  wiU  be  liable,  although 
the  person  possessing  it  be  a  co-executor  or  co-administrator.^ 

Thus  in  an  early  case  (z),  a  legacy  of  600/.  was  given  to  three  instances  of 
trustees,  in  trust  to  build  an  alms-house.     12.,  one  of  the  trustees  *|™«*«»  being 

]  ^  '  ^  exonerated  on 

resided  in  London,  the  other  two  lived  in  Ck>mwall.     22.  alone  received  the  ground  of 

payment  of  the  legacy :  although  to  satisfy  the  testator'^s  executors  \^^  ^Sf"**^ 

the  other  two  trustees  joined  in  the  receipt,  400/.  was  paid  at  different 

times  by  JF2.,  by  the  direction  of  the  other  trustees  for  building,  &c. ; 

but  four  years  after  the  receipt  of  the  money  he  became  insolvent. 

On  a  bill  being  filed  to  charge  the  other  two  trustees  with  the  loss  of 

the  200/.,  the  Lord  Chancellor  held,  that  R.  alone  was  chargeable, 

and  in  the  course  of  his  judgment  he  observed,  that  the  payment  to 

jR.  only  was  a  reasonable  thing,  R.  being  the  only  trustee,  who  lived 

in  London,  where  the  money  was  paid  {z). 

And  in   Toumley  v.  Sherborne  (a)  it  was  laid  down  by  the  Lord 
Keeper  after  much  deliberation  and  with  the  advice  of  the  assistant 


Himehinbrooif  11  Yes.  252 ;  Brieer,  Stokeff 
ib,  319  ;  Undentood  y.  Stevens,  1  Mer.  713  ; 
Hanburyyr.  Kirktand,  3  Sim.  265  ;  Bradwell 
▼.  Catehpolef  3  Sw.  78,  n. ;  Clough  ▼.  Bond, 
3  M.  &  Cr.  496 ;  Wtllimmt  ▼.  Nuron,  2  Beav. 
472  ;  Broadhwnt  t.  Balgny,  1  N.  C.  C.  16  ; 
CurtU  T. Manm^  12  Law  Joum.  N.  S. ,  Chanc. 
442. 

(r)  Keble  y.  Thompeon, 3  Bro.  C.  C.  Ill ; 
French  y.  Hobaon,  9  Ves.  103  ;  Shipbrooi  y. 
HmeMmbrook,  11  Yes.  252  ;  Joy  y.  Camp- 
bell, 1  Sch.  &  Lef.  341 ;  Mo$e$  v.  Levi,  3 
Y.  &  CoU.  359,  367 ;  Ctouyh  y.  Bond,  3 


M.  &  Cr.  497  ;  Longford  y.  Oa»coyne,  11 
Ves*  ooOu. 

(#)  Harriaon  y.  Graham,  1  P.  Wms.  241, 
n. ;  Hanbury  y.  Kirkland,  3  Sim.  265  ; 
Hewett  y.  Foeter,  6  Beay.  259. 

(/)  Sadler  y.  Hobbe,  2  Bro.  C.  C.  114  ; 
Broadhurei  y.  Balguy,  1  N.  C.  C.  16. 

(If)   Walker  y.  Symonda,  3  Sw.  1,  58. 

(*)  Clough  V.  Bond,  3  M.  &  Cr.  490. 

(y)  3  M.  &  Cr.  497. 

(j)  AtL'Gen.  y.  Randell,  2  Eq.  Cas.  Abr. 
742;  7  Bac.  Abr.  184,  6th  ed. 

(a)  Bridgman,  35. 
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improper. 


judges,  that  where  lands  or  leases  are  conveyed  to  two  or  more 
trustees,  and  one  of  them  receives  all  or  the  most  part  of  the  profits, 
his  co*trustee  shall  not  be  charged  for  the  receipts  of  the  other.  And 
in  .the  same  case  it  was  said  to  be  no  breach  of  trust  to  permit  one  of 
the  trustees  to  receive  all  or  most  part  of  the  profits,  ii  faUbig  wt 
many  times^  that  some  of  the  tnuteee  live  far  from  the  landsy  and  are 
put  into  the  trust  out  of  other  respects^  than  to  be  troubled  with  the 
receipt  of  the  profits. 

So  in  ex  parte  Chriffin  (b)  A.  one  of  the  nsaignefw  of  a  bankrapt 
signed  the  cheques  upon  the  banker  for  a  dividend,  and  delivered 
them  to  jB.  his  co-assignee,  for  him  to  sign  them,  and  deliver  them  to 
the  creditors.  JB.  signed  the  cheques,  which  were  then  stolen  out  of 
his  desk  and  payment  received  from  the  bankers.  It  was  held  by  Sir 
J.  Leach,  that  the  signature  of  the  cheques  by  A.  and  his  delivery  of 
them  to  his  co-assignee,  was  required  for  the  purposes  of  eouvemence, 
and  was  done  in  the  proper  execution  of  his  duty  of  a  trustee,  and 
consequently  that  he  was  not  responsible  for  the  subsequent  hea. 
Although  this  was  a  case  affecting  assignees  and  not  trustees  strictly  so 
called,  the  principle  of  the  decision  is  precisely  the  same,  and  was 
treated  as  such  by  the  learned  judge. 

Upon  the  same  principle  where  one  of  two  executors  had  paid  a  sum 
of  1,200/.  to  his  co-executor,  who  resided  in  the  country,  for  the  pur- 
pose of  discharging  the  testator^s  debts,  which  were  owing  to  persons 
in  his  immediate  neighbourhood ;  and  the  co-executor  died  insolvent^ 
having  only  applied  787/.  in  payment  of  the  debts ;  the  whole  sum  of 
1,200/.  was  allowed  to  the  other  executor  in  his  accounts,  as  the  pay- 
ment was  requisite  in  the  ordinary  management  of  executors  (c). 

So  in  a  recent  case  before  Lord  Langdale,  M.  R.  (cf ),  two  executors  and 
trustees  were  directed  to  pay  certain  annuities  out  of  the  dividends  of  the 
trust  estate,  which  consisted  principally  of  stock,  and  to  invest  and  accu- 
mulate the  surplus.  Both  executors  proved  the  will,  but  one  only  acted 
in  the  trust,  and  for  several  years  continued  to  receive  and  misapply 
the  dividends,  though  this  was  unknown  to  his  co-trustee.  The  acting 
trustee  became  bankrupt,  being  largely  indebted  to  the  trust  estate  for 
the  dividends  misapplied  by  him.  And  it  was  held  that  the  nonnacting 
trustee  was  not  answerable  for  the  breach  of  trust  committed  by  his 
colleague  (d).  The  question  appears  to  have  been  treated  as  one 
affecting  executors,  although  the  duties  of  paying  the  annuities  and 
investing  the  surplus  would  seem  to  have  clothed  the  parties  with  the 
character  of  trustees.  From  the  report  of  the  judgment,  his  Lordship 
seems  to  have  rested  his  decision  mainly  on  the  fact,  of  the  want  of 
knowledge  or  acquiescence  on  the  part  of  the  non-acting  executor. 


(»)  2  GL  &  J.  114. 

(c)  Bacon  t.  Bacon,  5  Yes.  331 ;  and  see 


Hoveff  Y.  Biaktman,  4  Ves.  596. 
(d)  Waiiami  v.  Nixon,  2  Bea? .  472. 
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But  it  18  conceiyed,  that  the  necessity  or  at  any  rate  the  convenience    Part  III. 
of  the  amu.gen.ent.  ^cording  to  which  the  dividends  were  suffered  to    ,^^  , 
be  received  by  the  trustee,  who  acted  and  was  on  the  spot,  would  be       Ssct.  a. 
quite  sufficient  to  support  the  decision  upon  the  principle  now  under 
discussion.     In  the  same  case  the  non-acting  trustee  had  joined  in  the 
gale  of  a  sum  of4iS0L  stocky  the  proceeds  of  which  were  received  by  the 
acting  trustee  alone,  and  the  one  who  did  not  act  was  held  clearly 
responsible  for  the  misapplication  of  that  fund  (e). 

In  a  very  late  case  before  Lord  Lyndhurst  (/),  two  co-executors  and 
trustees  had  concurred  in  the  sale  of  the  testator^s  stock  and  also  of 
his  real  estate,  and  had  both  signed  the  receipts  for  the  purchase- 
money,  but  one  of  them  only  received  the  money,  and  afterwards 
became  bankrupt,  being  largely  indebted  to  the  trust  estate.  His 
Lordship  held,  that  the  joint  acts  were  necessary  for  the  due  admi- 
nistration of  the  estate,  and  that  the  trustee,  who  had  not  received  the 
money,  was  not  answerable  for  the  devastavit  committed  by  his 
co-trustee  (/).  The  facts  in  this  case  however  are  not  stated  with 
sufficient  precision  in  the  only  report  of  it,  hitherto  published,  to  admit 
of  the  extraction  of  the  particular  grounds  on  which  his  Lordship^s 
decision  proceeded. 

Upon  the  same  ground  of  the  necessity  or  convenience  of  the  act, 
there  can  be  no  question  but  that  a  trustee  will  be  justified  in  autho- 
rizing one  or  more  of  their  number  to  receive  or  possess  himself  of  the 
trust  fund,  for  the  purpose  of  making  an  immediate  payment  to  the 
cestuis  que  trusts^  in  discharge  of  the  trust  (g) ;  or  preparatory  to  the 
completion  of  a  purchase,  or  mortgage,  or  other  new  investment,  which 
is  in  immediate  contemplation  (A). 

Where  the  trust  funds  are  received  by  one  trustee  only,  and  that  Where  the 
receipt  is  justified  by  the  circumstances^  the  other  trustees  will  not  be  J^^^^J^^^t 
held  responsible  for  the  loss  of  the  fund,  merely  because  they  join  in  Utbie,  although 
the  receipt  for  the  money :  for  in  transactions  with  trustees  it  is  usually  ^^dp"^  ^ 
essential  for  the  security  of  the  persons  dealing  with  them,  that  all  the 
trustees  should  join  in  signing  the  receipts  (i).* 


(t)  TFt/llasMv.iVuroii,  2Beav.  472,  477. 

(/)  Terrell  t.  Malkewe,  11  Law  Journ. 
N.  S.y  Chanc.  31. 

(ff)  CurlU  y.  Maeon^  12  Law  Joum.  N.  S., 
Chanc.  442 ;  see  em  pmie  Or^fin,  2  GL  & 
J.  114. 

(A)  Broodkmnt  ▼.  Balgyy,  1  N.  C.  C.  16, 
28 ;  Hankwry  ▼.  KbrkUmd,  3  Sim.  265. 

(0  Afily  T.  Bremer,  Free.  Ch.  173 ;  Her- 


den  ▼.  Pareone,  1  Ed.  147 ;  FeUowe  ▼. 
Mitchell,  1  P.  Wms.  81 ;  CkurekiU  ▼.  Hob- 
mm,  ib,  241 ;  AtL-Gen.  ▼.  lUmdell,  7  Bac. 
Abr.  184 :  MurreU  ▼.  Cox,  2  Vem.  570  ; 
Leigh  T.  Barry,  3  Atk.  584  ;  ex  parte  Bel- 
ehier,  Ambl.  219 ;  Sadler  ▼.  Hobbe,  2  Bro. 
C.  C.  117;  Terrell  ▼.  Matheme,  11  Law 
Journ.  N.  S.,  Chanc.  31. 


*  In  most  of  the  early  cases,  referred  to  in  the  text,  the  liability  of  a  non- 
acting  trustee  for  the  misfeasances  of  his  co-trustee,  appears  to  have  been 
narrowed  to  a  very  small  compass ;  but  those  decisions  could  not  safely  be 
depended  upon  as  authorities  at  the  present  day. 
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Part  III. 

Div.  I. 

Chaftbb  I. 

Skot.  2. 

Distinction  be- 
tween trustees 
and  executors 
in  this  respect. 


Joining  in  a 
receipt  creates 
tkyrimd/aeie 
liability  in  the 
trustee. 


Tmsteei  who 
receives  a  part 
of  the  money, 
liable  for  the 
whole. 


Trustee  liable, 
though  acting 
on  the  fidse  re- 
presentations 
of  lus  co- 
trustee. 


The  excuse  of 
necessity  not 
eztendedflonger 
than  the  neces- 
sity exists. 


And  in  this  respect  there  is  a  material  distinction  between  tnutea 
and  executors :  for  it  is  not  in  general  necessary  for  all  the  executon  to 
join  in  the  receipts,  and  if  they  do  so  they  will  be  chargeable  for  the 
money,  although  they  did  not  receive  it  (A).  And  hence  it  may  occa- 
sionally be  important  to  determine,  where  an  executor  has  assumed  the 
character  of  a  trustee  (/).  The  reason  of  this  distinction  is  that 
executors  are  not  bound  to  join  in  the  act.  Therefore  the  distinction 
does  not  apply^  where  the  concurrence  of  all  the  executors  to  an  act  it 
indispensable^  as  in  the  case  of  the  sale  or  transfer  of  any  part  of  the 
property  (w). 

It  is  to  be  observed  however,  that  where  all  the  trustees  have  joined 
in  signing  a  receipt  for  a  sum  of  trust  money,  there  will  arise  a  prima 
facie  inference,  that  the  money  was  received  by  all ;  and  it  is  for  those 
who  seek  to  discharge  themselves,  to  rebut  that  inference,  by  proving 
that  they  joined  only  for  the  sake  of  conformity  (ft). 

If  a  trustee,  who  joins  in  the  receipt,  have  received  any  part  of  the 
money,  but  it  does  not  appear  how  much,  he  will  be  liable  for  the 
whole ;  for  he  is  to  blame  for  not  keeping  a  distinct  account,  and  the 
case  has  been  likened  to  a  person  throwing  his  com  or  money  into 
another^s  heap,  where  the  party  who  occasions  the  difficulty  must  bear 
the  loss  (o). 

A  trustee,  who  had  been  induced  to  place  the  trust  property  in  the 
hands  of  his  colleague  by  his  representations  as  to  the  necessity  of  that 
act,  will  not  be  exonerated  from  his  liability  for  the  acts  of  his  co- 
trustee, if  those  representations  turn  out  to  have  been  unfounded,  if 
there  was  in  fact  no  necessity  for  the  act.  For  it  is  a  trustee's  duty 
to  enquire  into  and  ascertain  the  truth.  Thus  a  trustee,  who  paid  the 
trust  funds  to  his  co-trustee  on  his  erroneous  representation,  that  the 
money  was  wanted  for  the  payment  of  debts  {p)  ;  or  for  the  purpose  of 
investment  (9)  ;  or  of  being  paid  over  to  the  party  beneficially  inte- 
rested (r) ;  has  been  held  liable  for  the  loss  occasioned  by  the  subsequent 
failure  of  the  co-trustee  without  applying  the  money  to  those  purposes. 

And  although  the  circumstances  may  be  such  as  at  the  time  to 
justify  a  trustee  in  making  over  the  trust  funds  to  his  colleague,  yet  he 
will  be  wholly  wanting  in  his  duty,  if  he  do  not  take  due  precautions 
to  ascertain,  that  they  are  duly  applied  by  the  co-trustee  to  the 

{k)  SmUer  t.  Hobb»,  2  Bro,  C.  C.  114 ; 
S^trfUld  ▼.  Haw€9,  3  Bro.  C.  C.  90 ;  Clom- 
ieri  y.  Minehint  7  Ves.  198 ;  Bricey,  Stok§Bf 
11  Ves.  324  ;  Joy  ▼.  CampMl,  1  Sch.  &  Lef. 
341 ;  Doyle  ▼.  Blak€t  2  Sch.  &  Lef.  242 ; 
Mo9€9  ▼.  Lni,  2  Y.  &  CoU.  359,  367  ;  7>r. 
relly.MaihewM,  11  Law  Journ.  N.  8.,Chanc. 
31. 

(I)  See  Chamber»  ▼.  Minehin,  7  Ves.  199. 

(m)  Terrell  T.Matkewe,  uH  ntpra ;  Hovey 
T.  Blakeman,  4  Ves.  608;  Chambere  ▼. 
Minckm,  7  Ves.  197. 


(«)  Chambere  ▼.  UtRcAiii,  7  Ves.  186 ; 
Brice  ▼.  8ioke»,\\  Ves.  324  ;  sedTide  Seer- 
field  ▼.  Hawee,  3  Bro.  C.  C.  90 ;  Mgrdeu  t. 
Pareotu,  1  Ed.  147. 

(o)  Fellows  ▼.  MUehell,  1  P.  Wms.  90. 

(p)  Shipbrook  y.  Hinekmhrook,  II  Vet. 
252;  Underwood  y.  Steoene,  1  Mer.  713; 
Hewett  y.  Foreter,  6  Beay.  259. 

{q)  Hanbury  y.  Kirkland,  3  Sim.  265 ; 
Broadhurti  y.  Batgvy,  1  N.  C.  C.  16. 

(r)  Curtii  y.  Mason,  12  Law  Journ.  N.  S., 
Chanc.  442. 
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required  purpose :  and  he  will  undoubtedly  be  responsible  for  any  loss,  Part  III, 
if  he  leave  the  property  unprotected  in  the  hands  of  his  co-trustee  for  q^^^jI  j. 
a  longer  time  than  the  necessity  of  the  case  actually  requires  (s),  Ssct.  2. 

So  a  trustee  will  be  liable  for  the  loss  of  a  trust  fund,  which  he  may 
have  suffered  his  co-trustee  to  receive  for  the  purpose  of  investment, 
unless  an  immediate  beneficial  investment  was  in  actual  contemplation 
at  the  time.  For  if  no  such  investment  was  contemplated,  the  pay- 
ment to  the  co-trustee  was  unnecessary,  and  therefore  a  breach  of 
trust  (t). 

If  by  any  private  arrangement  between  the  trustees  one  of  them  is  Trustees  dU 
to  have  the  exclusive  management  of  one  part  of  the  trust  property,  ^*^°^  ^^^  ^ 

o  '^^  .,.  management, 

and  the  other  of  the  remaining  part,  each  will  notwithstanding  be  each  liable  for 
responsible  for  the  whole  («).  *^^  '"^''^^ 

But  where  the  author  of  the  trust  himself  has  invested  one  of  his  Seau,  if  the 
trustees  with  a  particular  authority  to  the  exclusion  of  the  others,  as  ^'jj^^^  ^^ 
where  a  testator  directed,  that  one  of  his  trustees  by  name  should  sell  the  trust. 
an  estate,  the  others  will  not  be  answerable  for  any  act  done  by  the 
party  so  entrusted  in  exercise  of  that  power  (;r). 

And  so  if  it  be  part  of  the  arrangement  between  the  parties  on  the 
creation  of  the  trust,  that  each  of  the  two  trustees  shall  be  answerable 
for  only  a  moiety  of  the  trust  fund,  the  court  will  consider  the  division 
of  the  property,  and  of  the  consequent  liability,  to  have  been  a  term  in 
the  creation  of  the  trust,  and  will  hold  each  trustee  to  be  liable  only  in 
reflpect  of  the  share  committed  to  him  (y). 

If  co-trustees  expressly  bind  themselves  to  be  answerable  for  the  acts  Co-tmstees 
of  each  other,  the  court  will  not  relieve  them  from  the  consequences  of  niay*i»ndthera- 

'  *  selves  to  answer 

such  an  arrangement  (z).  for  each  other's 

It  is  the  duty  of  one  trustee  to  protect  the  trust  estate  from  any  '^^• 
misfeasance  by  his  co-trustee,  upon  being  made  aware  of  the  intended  tees^to  proceed 
act,  by  obtaining  an  injunction  against  him  (a),  and  if  the  wrongful  against  co- 
act  has  been  already  committed,  to  take  measures  by  suit  or  otherwise  breach  of 
to  compel  the  restitution  of  the  property  and  its  application  in  the  *™**- 
manner  required  by  the  trust  (&). 

The  ordinary  clause  for  the  indemnity  of  trustees,  which  limits  their  The  usual  in- 
liability  to  their  own  acts,  does  not  apply  to  breaches  of  trust  of  the  d^^*/tappl^ 
nature  discussed  in  this  section  (c).     Indeed  such  a  clause  appears  to  where  a  breach 
be  of  little  or  no  practical  use ;  for  if  the  conduct  of  the  trustee  be 
such  as  not  to  amount  to  a  breach  of  trust,  he  will  not  be  liable  for  the 


(#)  Cmrtis  ▼.  Mown,  ubi  aupra  t  and  see 
Borne  ▼.  Coote,  1  M*Clel.  168 ;  Gregory  ▼. 
Gregory,  2  Y.  &  C.  313 ;  Seurfieldv,  Hawei^ 
3  Bro.C.  C.  91. 

(0  Brire  ▼.  Stokee,  11  Ves.  319 ;  Broad- 
hmrei  t.  Balguy,  1  N.  C.  C.  16. 

(u)  Gill  V.  Att.-Gen,  Hard.  314 ;  see 
FuWm  ▼.  GilmouTt  Rolls,  15th  February, 
1845,  MS. 


{»)  Davie  v.  Spurling,  1  R.  &  M.  64. 

(y)  Birie  t.  Betty,  6  Mad.  90. 

(z)  Leigh  v.  Barry,  3  Atk.  583. 

(a)  In  re  Cherttey  Market^  6  Price,  279. 

\b)  E,  Powiet  ▼.  Herbert,  1  Ves.  jun.  297 ; 
Franco  ▼.  Franco,  3  Ves.  75 ;  see  Walker  ▼. 
Symondt,  3  Sw.  71. 

(c)  Mucklow  V.  Fuller,  J  tic.  198;  Wil- 
liams  V.  Nijpon,  2  Bcav.  472. 
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Part  III. 

Div.  I. 

Chapter  I. 

SicT.  2. 

The  liability  of 
a  trustee  for  his 
coUeague's  acts 
discharged  by 
the  acquies- 
cence of  etittU 
que  trutt. 

Or  by  the  act 


acts  of  his  colleagues,  though  there  be  no  such  ckose  in  the  trnst 
instrument  (d) ;  and  if  there  be  a  breach  of  trust  on  his  part,  the 
clause  in  question  will  not  apply  (e). 

The  right  of  the  cestui  que  trust  to  charge  one  trustee  for  the  acts 
of  his  colleague  may  be  waived  by  acquiescence ;  but  this  defence 
should  be  raised  by  the  trustee's  answer,  and  the  fact  of  acquiescence 
must  be  established  by  sufficient  evidence  (f). 

And  where  the  cestui  que  trust  has  entered  into  any  compromise  or 
arrangement  with  the  trustee,  by  whom  the  trust  fund  has  been  lost, 
quetruit,  treat-  and  the  rights  of  the  other  trustees  to  be  indemnified  out  of  the  assets 
^S.g"Ltee  °f  ^  defaulting  trustee  are  varied  or  affected  by  that  arrangement, 
alone  as  liable,    the  cestui  que  trust  will  be  held  to  have  waived  the  remedy,  to  which 

he  was  previously  entitled  against  the  other  trustees.  For  instance, 
where  the  cestui  que  trust  executes,  or  authorizes  the  other  trustees  to 
execute,  a  deed  of  compromise,  as  one  of  the  creditors  of  the  defanlt- 
ing  trustee ;  and  by  that  deed  the  other  trustees  are  precluded  from 
putting  in  force  a  bond,  given  by  the  defaulting  trustee  for  the  amount 
of  the  trust  fund,  the  cestui  que  trust  could  not  afterwards  proceed 
against  the  other  trustees  for  the  breach  of  trust  (g). 

But  to  produce  this  result  the  cestui  que  trust  must  act  with  full 
knowledge  of  all  the  circumstances,  and  of  his  own  rights  as  against 
the  other  trustees  (A). 

It  is  almost  unnecessary  to  add,  that  where  a  trustee  is  so  far  im* 
plicated  in  a  breach  of  trust  committed  by  his  co«trustee,  that  he  is 
^tisTby^default  compelled  to  make  good  to  the  cestui  que  trust  the  loss  thus  occa- 
sioned, although  he  has  not  benefited  by,  or  been  directly  concerned 
in,  the  misappropriation  of  the  property,  he  will  be  entitled  to  stand 
in  the  place  of  the  cestui  que  trust  as  against  his  co-trustee,  and  to 
claim  from  him  or  his  estate  the  amount,  which  he  has  thus  been  com- 
pelled to  pay  (t). 
Where  one  -^^  cases,  in  which  one  of  several  trustees,  who  are  all  liable  for  a 


Trustee  im- 
plicated in 
breach  of 


of  CO -trustee 
has  a  remedy 
over  against 
him. 


trustee  may  be    breach  of  trust,  may  be  sued  alone  by  the  cestui  que  trust,  will  be  the 
one  or     gy^jj^^^  ^f  consideration  in  a  future  chapter  (A). 

Where  co-trustees  are  implicated  in  a  joint  breach  of  trust,  and  the 
whole  amount  of  the  loss  is  recovered  by  the  cestui  que  trust  from  one 
or  more  of  their  number,  those  trustees,  who  have  been  compelled 
to  pay  may  unquestionably  enforce  an  apportionment  or  contribution 
from  the  others  by  means  of  a  bill  filed  for  that  purpose  (/). 


a  breach  of 
trust. 

Ck>ntTibution 
amongst  the 
co-trustees. 


(if)  Leigh  T.  Barrp,  3  Atk.  584;  see 
DawwH  ▼.  Clwri,  18  Ves.  254. 

(e)  Underwood  ▼.  Sieventf  I  Mer.  712; 
HtMbmy  ▼.  Kirkiamd,  3  Sim.  265 ;  Wii- 
Home  ▼.  Nixom^  2  Beav.  472 ;  Mueklow  ▼. 
Fuller,  Jac.  198. 

(/)  JAneoln  ▼.  Wriffht,  4  Beav.  427; 
Briee  ▼.  Siokee,  11  Ves.  319. 

(p)  Walker  y.  Symonde,  3  Sw.  1. 


(A)  Walker  ▼.  Spmonde,  1  Sw.  1,  73. 

(0  1  Sw.  1,  77 ;  lAneolm  t.  Wrigki.  4 
BeaY.  427. 

(k)  PomU  DiT.  11.  Ch.  IV.  Sect.  2  [Suits 
by  and  against  Trustees]. 

(0  Wiletm  T.  Ooodmmif  Viee-Chanodlor 
Wigram,  22nd  Januaiy,  1845»  MS. ;  see  ex 
parte  Skakeekifi^  3  Bro.  C.  C.  198 ;  Knaick- 
bul  ▼.  Fewmkead,  3  M.  ft  Gr.  124. 
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CHAPTER  IL 

OF   THB  POWERS   AND   DUTIES   OF   TRUSTEES   AS   BETWEEN   THEM   AND   THE 

0E8TUIS   QUE   TRUSTS. 

I. — Of  Trustees  of  a  Dormant  Estate. 
II. — Of  Trustees  of  an  Estate  clothed  with  Active  Duties. 
IIL— Of  Trustees  of  Powers. 


Sect.  1. — Of  Trustees  of  a  Dormant  Estate.  Part  III. 

Under  this  head  it  is  proposed  to  consider  that  class  of  trustees,    chapter'  ii. 
who  have  no  express  active  duties  to  discharge  with  relation  to  the       Sbct.  i. 
trust  estate.     Such  as, — Ist,  Trustees,  in  whom  a  mere  dry  legal 
estate  is  vested. — 2nd,  Trustees  to  preserve  contingent  remainders. — 
And  3rd,  Trustees  of  terms  of  years,  attendant  on  the  inheritance. 

I. — Of  Trustees  of  a  mere  Dry  Legal  Estate. 

Wherever  the  person,  who  is  equitably  entitled  to  any  property.  Who  U  a  mere 
takes  absolutely  the  entire  beneficial  interest,  the  person  in  whom  the  ^  tnutee. 
legal  estate  is  vested  for  his  benefit,  may  be  said  to  be  a  mere  dry 
trustee.  As  for  instance,  where  the  legal  estate  is  vested  in  ^.  his 
heirs  and  assigns,  in  trust  for  B.  his  heirs  and  assigns.  And  an  estate, 
not  originally  a  mere  dry  trust,  may  become  so  in  the  event. — ^As 
where  a  mortgagee  in  fee  is  paid  off  by  the  mortgagor,  but  no  recon- 
veyance is  executed. — Or  where  an  equitable  estate  in  fee  simple  is 
limited  in  remainder  to  J3.,  expectantly,  upon  the  determination  of 
some  particular  or  partial  beneficial  estate^  or  interest,  which  is  after- 
wards determined,  or  satisfied.  It  was  at  one  time  not  unusual  for 
purchasers  to  take  a  conveyance  of  the  legal  fee  to  a  dry  trustee,  as  a 
mode  of  barring  the  dower  of  their  widows.  For  according  to  the  law, 
previously  to  the  statute  3  &  4  Will.  lY.  c.  106,  no  dower  attached 
upon  a  mere  equitable  estate  of  inheritance.  The  law  in  this  respect 
has  been  altered  by  that  act,  which  makes  widows  dowable  out  of  trust 
estates.  Therefore  no  such  advantage  can  in  future  be  gained  by 
taking  a  conveyance  in  that  manner. 

The  powers  of  a  mere  dry  trustee  over  the  trust  estate  are  very  The  powers  and 
limited,  and  his  duties  simple  and  obvious.    At  law  he  is  regarded  as  trustee?  '°^  ^ 
the  real  owner,  and  his  name  must  be  used  in  any  action,  or  other  pro- 
ceeding, affecting  the  title  to  the  property  (a).     But  in  equity  the 
cestui  que  trust  is  looked  upon  as  the  person  really  entitled,  and  the 

(a)  Goodtiiley.Jonet,  7  T.  R.  47  ;  Wake  ▼.  Ttnkler,  16  East,  36. 
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OF   TRUSTEES   OF    A    DRY    LEGAL   ESTATE. 


Part  III. 

Div.  I. 

Cbapteb  IL 

Skct.  1. 

His  duties 
threefold. 


To  convey  u 
directed  by 
eeitui  que 
truit. 


His  name  to  be 
osed  in  actions 
at  law. 

Fraudulent  re^ 
lease  by  him 
set  aside. 

Defendant  can- 
not set  off  a 
debt  from 
eeitui  que 
truet. 

Trustee  entitled 
to  security  for 
costs  from 
eeetui  que 
iruii. 

Powers  of 
trustee  where 
ce«/iit  que 
truet  under 
disability. 

He  cannot  in 
general  pre- 
judice eeetui 
que  truet. 


May  purchase 
trust  estate. 


trustee  will  be  reBtrained  by  injunction,  from  using  his  legal  powers 
otherwise  than  for  the  benefit  of  the  cestui  que  trust  (6).  It  has  been 
seen,  that  the  duties  of  the  trustee  are  principally  threefold,  in  con- 
formity to  those  of  the  ancient  feoffees  to  uses. — 1st,  To  permit  the 
cestui  que  trust  to  have  the  beneficial  enjoyment  of  the  estate,  by 
receiving  the  income,  and  other  profits  arising  from  it. — 2nd,  To  exe- 
cute such  conveyances  and  dispositions  as  the  cestui  que  trust  may 
direct. — 3rd,  To  defend  the  title  of  his  cestui  que  trust  in  any  court  of 
law  or  equity,  or  at  any  rate  to  sufier  his  name  to  be  made  use  of  for 
that  purpose  (c). 

The  right  of  the  cestui  qe  trust  to  require  a  conveyance  or  transfer 
of  the  legal  interest  from  his  trustee,  and  the  duty  of  the  latter  to 
comply  with  such  a  requisition,  have  been  already  discussed  at  large  in 
a  previous  chapter,  as  well  as  the  extent  and  nature  of  the  liability  of 
the  trustee  for  any  expense  occasioned  by  his  refusal  (</)• 

The  interest  of  cestuis  que  trusts  is  to  some  extent  recognized  by 
courts  of  law  in  actions  by  a  trustee  as  the  nominal  plaintiff;  and  if 
the  trustee  fraudulently  release  the  action  without  the  consent  of  ihe 
party  beneficially  interested,  a  plea  of  such  a  release  will  be  set  aside'(«)- 

But  the  defendant,  in  an  action  at  law  brought  by  a  trustee,  cannot 
in  that  action  set  off  a  debt  due  to  him  from  the  cestui  que  trust  {/)• 

A  trustee,  whose  name  is  used  by  the  cestui  que  trust  as  plaintiff  in 
an  action  at  law,  may  apply  to  a  court  of  equity  in  a  suit  then  pending 
to  restrain  the  cestui  que  trust  from  proceeding  with  the  action,  until 
he  had  given  him  security  for  costs  (g). 

In  case  of  the  disability  of  the  cestui  que  trust  by  reason  of  infancy, 
or  mental  incapacity,  a  dry  trustee  does  not  acquire  any  further 
powers  of  management,  or  disposition  over  the  trust  estate ;  nor  can 
he  by  any  act  of  his  alter  the  nature  of  the  trust  property,  by  changing 
real  estate  into  personal,  or  vice  versd  {h). 

It  is  a  general  rule  in  equity,  that  no  act  of  the  trustee  shall  preju- 
dice the  cestui  que  trust  (t).  To  this  however  there  is  one  exception ; 
for  if  a  mere  trustee  be  in  actual  possession  of  the  estate,  and  convey 
it  for  valuable  consideration  to  a  purchaser,  who  has  no  notice  of  the 
trust,  the  title  of  the  purchaser  will  prevail  (A). 

A  mere  dry  trustee,  such  as  one  to  preserve  contingent  remainders, 
is  not  incapacitated  from  dealing  with  the  cestui  que  trust  for  the 
purchase  of  the  trust  estate  (I). 


(b)  Balle  v.  Strutt,  1  Hare,  146. 

(c)  1  Cruis.  Dig.  Tit.  12,  Ch.  4,  Sect.  6. 

(d)  Ante,  Pt   II.  Ch.  IV.  Sect.  1. 

(e)  Manning  ▼,  Cox,  7  Moore,  617 ;  Bar^ 
ker  ▼.  Biehardeon,  1  Y.  &  J.  362 ;  Chit. 
Contr.  605. 

(/)  Tueker  v.  J\ieker,  4  B.  &  Ad.  745. 
(ff)  Annetlfy  ▼.  Simeon,  4  Mad.  390. 
(h)  Furiam  v.  Sandere,  7  Bac.  Abr.  [Use* 


and  TriMtB,  E.]  ;  Witter  ▼.  Witter^  3  P. 
Wms.  100. 

(t)  7  Bac.  Abr.  [Uses  and  Trusts,  B.]  ;  1 
Cruis.  Dig.  Tit.  12,  Ch.  4,  Sect.  11. 

{k)  Miliard'e  case,  2  Freem.  43;  aee 
Bovey  ▼.  Smithy  1  Vem.  149 ;  and  see^M/, 
Pt.  III.  Div.  I.  Ch.  III. 

(0  Parkee  ▼.  WkUe,  1 1  Vet.  226. 
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Part  III. 
11.-^0/ Trustees  to  Preserve  Contingent  Remainders.  ^'^-  '• 

Where  an  estate  was  limited  by  deed  or  will  to  a  person  for  life,  ^^  Sect. j^ 
with  an  immediate  remainder  to  his  children,  or  other  persons,  upon  ori^n  of 
their  coming  into  esse^  or  upon  any  other  contingency,  the  contingent  ^^^J^^g^J^ 
remainders  previously  to  the  recent  act,  7  &  8  Vict.  c.  76,  might  have  serve  contin. 
been  defeated,  before  coming  into  existence,  by  the  forfeiture  or  aliena-  ^^ Z^™""" 
tion  of  the  tenant  for  life  (m). 

The  inconvenience  and  injustice,  which  was  just  occasioned,  led  to 
the  invention  of  the  estate  of  trustees  to  preserve  contingent  remain- 
ders. An  estate  was  limited  to  trustees  and  their  heirs  during  the 
life  of  the  tenant  for  life,  in  trust  to  support  the  contingent  remain- 
ders after  limited  from  being  defeated  or  destroyed.  If  therefore  the 
estate  of  the  tenant  for  life  were  determined  otherwise  than  by  his 
death,  the  estate  of  the  trustees  would  then  take  effect  in  possession,  so 
as  to  support  and  preserve  the  remainders  depending  in  contingency  (n). 

The  estate  in  remainder  thus  limited  to  trustees  during  the  life  of  They  are  vested 
the  tenant  for  life,  is  a  vested  and  not  a  contingent  remainder.     This 
was  once  doubted,  but  it  was  so  resolved  by  the  Court  of  K.  B.  in  the 
case  of  Smith  on  the  demise  of  Dormer  v.  Parkhursty  and  that  deci- 
sion was  affirmed  on  appeal  by  the  House  of  Lords  with  the  unanimous 
concurrence  of  all  the  judges  (o).     The  extent  and  duration  of  this  The  duration 
estate,  and  in  what  cases  it  will  be  restricted  or  extended  to  meet  the  ^f  suchcstatcs. 
purposes  of  the  trust,   has  been  already  considered  in  a  previous 
chapter  (p). 

The  primary  duty  of  trustees  of  this  description  is  to  preserve  the  A  conveyance 
contingent  remidnders,  created  by  the  will  or  settlement,  from  being  before  thTco^- 
defeated  or  destroyed  by  the  tenant  for  life.     Therefore  where  trustees  tingency  hap- 
are  appointed  to  preserve  contingent  remainders  limited  to  unborn  of  trust, 
sons,  and  before  the  birth  of  a  son  they  join  in  a  conveyance  to  destroy 
those  remainders,  that  is  a  clear  breach  of  trust,  for  which  they  will 
be  held  responsible  to  any  son  afterwards  coming  into  existence  to 
the  extent  of  the  fuU  value  of  the  estate  (q)  ;  and  a  volunteer  taking 
under  such  a  conveyance,  or  a  purchaser  with  notice  will  be  bound  by 
the  trust,  and  will  be  decreed  to  execute  a  reconveyance  (r).    And  it  Whether  the 

settlement  was 
for  valuable 

(m)  Areker'icsae,  1  Rep.  66;  Ckudleigh'i  3  Atk.  753;  Feame,  Cont.  Rem.  217;  Co.   consideration, 

case,  ib.  120  ;  Fearne,  Cont.  Rem.  290,  7th  Litt.  265,  a.,  n.  2,  and  337,  b.,  n.  2.  or  voluntary, 

ed. ;  2  Bl.  Comm.  171,  2  ;    1  Mad.  Ch.  Pr.  (p)  Ante,  Pt.  II.  Ch.  II.  Sect.  1.  or  by  will. 

618,  3rd  ed. ;  2  Story  Eq.  Jur.  231.  {g)  Pyn  v.  Gorge,  1  P.  Wms.  128 ;  Man- 

(n)  Garth  v.  Cotton,  3  Atk.  753;  S,  C.  tell  v.  Afan««//,  2  P.  Wms.  678;  7  Bac.  Abr. 

1  Dick.  183  ;  Smith  d.  Dormer  v.  Park-  [Uses  and  Trusts,  F.] ;  Moody  v.  Walters, 

hunt,  3  Atk.  135 ;  8.  C.  Willes,  327  ;  2  BL  16  Ves.  302  ;  Bucoe  v.  Perkiru,  1  V.  &  B. 

Comm.  171,  2;  2  Cruis.  Dig.  Tit.  16,  Ch.  7,  491 ;  Garth  v.  Cotton,  3  Atk.  754. 
Sect.  1  ;  Co-  Litt.  290,  b.Butl.  notes,  IV.  V.  (r)  1  P.  Wms.  128;  2  P.  Wms.  681  ;  3 

4  ;  1  Mad.  Ch.  Pr.  619.  Atk.  754,  5. 

(o)  3  Atk.  135  ;  S.  C.  WiUes,  327 ;  see 
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Part  III. 

Div.  I. 

Chapter  II. 

Sect.  1. 

But  this  equity 
not  enforced  on 
behalf  of  par- 
tiesy  not  within 
the  considen* 
tion  of  the 
settlement. 


Whether  trus- 
tees may  join 
with  tenant 
for  life  and  first 
tenant  in  tail  in 
destroying  the 
contingent 
remainden. 

QlMfTS/ 


If  the  new  set- 
tlement be  be- 
neficial to  the 
family,  their 
joining  in  it  is 
no  breach  of 
trust. 


is  immaterial  whether  the  trust  was  created  by  volmitary  settlement,  or 
by  a  settlement  for  valuable  consideration,  or  by  will  («)• 

But  the  court  has  refused  to  enforce  this  equity  against  the  trustees 
in  favour  of  persons,  claiming  under  an  ultimate  contingent  limitation 
in  a  settlement  to  the  right  heirs  of  the  settlor,  who  were  not  within 
the  consideration  of  the  settlement.  The  case  alluded  to  is  that  of 
Tipping  V.  Pigott  (fy.  There  by  a  marriage  settlement  lands  were 
limited  to  trustees,  in  trust  for  the  husband  for  ninety-nine  years,  if  he 
should  so  long  live^  remainder  to  trustees  during  his  life  to  preserve 
contingent  renuunders,  remainder  to  the  first  and  other  sons  of  the 
marriage  in  tail,  uAth  an  ultimate  remainder  to  the  right  heirs  of  the 
husband  \  there  was  no  issue  of  the  marriage,  and  the  husband  and 
wife,  and  the  trustees  to  preserve,  joined  in  resettling  the  estate  by 
fine  and  conveyance  to  other  uses.  The  husband  and  wife  died  without 
issue,  and  a  bill  was  filed  hy  the  heir  at  law  of  the  husband  to  enforce 
his  claim  under  the  limitation  in  the  first  settlement,  and  to  set  aside 
the  subsequent  conveyance,  as  having  been  made  in  breach  of  trust. 
But  Lord  Harcourt  held,  that  although  the  second  settlement  would 
most  certainly  have  been  a  breach  of  trust  as  against  the  first  and 
other  soTis^  who  took  as  purchasers  under  the  first  settlement,  yet  the 
remainder  over  to  the  right  heirs  of  the  husband  was  merely  voluntary, 
and  not  to  be  aided  in  equity,  and  he  accordingly  dismissed  the  bill  («)• 

Under  a  limitation  to  ^.  for  ninety-nine  years,  if  he  should  so  long 
live,  with  remainder  to  trustees  to  preserve  (giving  them  the  first 
estate  o{ freehold)^  with  a  contingent  remainder  to  the  first  and  other 
sons  of  A.  in  tail ;  the  first  legal  estate  of  freehold  woidd  be  vested  in 
the  trustees,  and  their  concurrence  would  consequently  be  requisite  to 
give  validity  to  any  fine  or  recovery  for  barring  the  subsequent  remaiiH 
ders.  It  is  at  present  by  no  means  settled  how  far  it  would  be  a  breach 
of  trust  on  the  part  of  the  trustees  to  join  with  the  tenant  for  life,  and 
tenant  in  tail  in  remainder  upon  his  reaching  twenty-one,  in  barring 
the  subsequent  remainders  over  in  order  to  efifect  a  r^iettlement  of  the 
estate  (x).  We  shall  presently  see  that  the  court  will  not  in  genersl 
decree  the  trustees  to  join  in  such  a  transaction,  if  they  refuse  to 
do  so  (y). 

If  the  new  settlement  of  the  estate  be  beneficial  to  the  family  gene- 
rally, and  it  do  not  confer  any  unreasonable  benefit  on  the  tenant  for 


(*)  Pye  V.  Gorpe,  1  P.  Wms.  128  ;  Bfan- 
m//  y.  Mantttt,  2  P.  Wms.  681 ;  Symanet  y. 
Tatham,  1  Atk.  614. 

(/)  1  Eq.  Cas.  Abr.  385. 

(«)  Tipping  v.  Pigott,  1  Eq.  Ca.  Abr. 
385 ;  &  C.  2  Cruis.  Dig.  Tit.  16,  Ch.  6, 
Sect.  9 ;  and  see  Mo^dg  v.  WalterM,  16  Ves. 
312,  13. 


(x)  EUe  y.  Ot^om,  1  P.  Wms.  387; 
Moodg  y.  WaUert,  16  Ves.  283 1  Biieo*  y. 
Perkitu,  1  V.  &  B.  485. 

(y)  7bfrfiteiiJy.I.ino/(m,2P.Wms.  379; 
Sgmanet  y.  Taikam^  1  Atk.  613;  IFiMtf- 
houn  y.  Hoikitu,  3  Atk.  22;  Btarmard  v. 
Largtt  1  Bro.  C.  C.  534 ;  AmbL  773. 
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life,  for  instance,  where  it  gives  an  immediate  beneficial  interest  to     Part  III. 
the  son,  who  would  otherwise  take  nothing  until  his  father,  the  tenant    qjiJ^^  n. 
for  lifers,  death ;  and  where  portions  are  directed  to  be  raised  for  the        Sect,  i. 
daughters,  who  were  omitted  in  the  original  settlement ;  such  circum- 
stances will  materially  assist  the  court  in  coming  to  the  decision,  that 
no  breach  of  trust  has  been  committed  by  the  trustees  in  giving  effect 
to  the  fresh  arrangement  (jzr).     Indeed  these  considerations  have  on 
more  than  one  occasion  induced  the  court  to  decree  the  trustees  to  join 
in  executing  a  resettlement  (a). 

In  the  case  of  Ebe  v.  0»bom  (A),  it  was  laid  down,  without  any  Whether  the 
qualification,  by  Lord  Cowper,  that  "  if  the  eldest  son  joins  in  a  feoff-  ^^t'f^^^,"?*^^ 
ment,  where  the  remainder  in  tail  is  limited  to  the  eldest  son,  it  pre-  9arUy  be  bene- 
vents  any  breach  of  trust  in  the  trustees.^    In  that  case  the  remainder  Q^^rt  T 

was  limited  to  the  heirs  of  the  body  of  the  tenant  for  life,  and  not  to 
his  first  and  other  sons.  The  tenant  for  life,  who  did  not  take  a  free- 
hold interest,  and  the  trustees  to  preserve,  and  the  eldest  son,  being 
of  age,  joined  in  a  feoffment  and  fine  to  B.  in  fee,  by  way  of  mortgage 
to  secure  a  sum  of  money.  The  case  was  decided  on  another  point, 
but  as  we  have  already  seen,  it  was  distinctly  stated  by  Lord  Cowper, 
that  this  would  not  have  been  a  breach  of  trust  in  the  trustees,  if  the 
limitation  in  tail  had  been  to  the  eldest  son.  In  this  case  there  was 
not  the  slightest  ground  for  supporting  the  transaction  as  a  beneficial 
family  arrangement ;  indeed  it  appears  from  a  statement  in  the  note  to 
the  report,  that  the  equity  of  redemption  in  fee  was  reserved  solely  to 
the  father,  the  tenant  for  life,  to  the  exclusion  of  the  son  (c). 

This  decision  does  not  seem  to  have  been  approved  of  by  Lord  Eldon, 
when  it  came  to  be  considered  by  him  in  the  course  of  his  judgment  in 
Moody  V.  Walters  {d).  Although  in  the  subsequent  case  of  Biscoe  v. 
Perkins  {e)  the  observations  of  that  eminent  judge  seem  to  be 
decidedly  in  favour  of  the  doctrine,  that  a  conveyance  made  by  sembie.iinttA 
trustees  jointly  with  the  tenant  for  life,  and  first  tenant  in  tail  will  not  ^^ 
be  treated  as  a  breach  of  trust,  though  they  would  not  be  decreed  to 
execute  such  a  conveyance  (e). 

In  the  present  state  of  the  authorities,  and  until  the  question  be  set  General  rale, 
at  rest  by  judicial  determination,  it  must  be  laid  down  in  the  words  of  JJ^JJ^qq  „ 
Lord  Eldon,  "as  the  safest  rule  for  trustees,  but  certainly  most  incon-  to  trustees  so 
venient  for  the  general  interests  of  mankind,  that  it  is  better  for  J®*""*^- 
trustees  never  to  destroy  the  remainders,  even  if  the  tenant  in  tail  of 
age  concurs,  without  the  direction  of  the  court ''(/). 

{x)  Moody  T.  WaUen,  16  Yes.  283,  311 ;  (e)  JS/m  ▼.  Oihom,  1  P.  Wms.  387. 


▼.  Perkim,  1  V.  &  B.  485,  492.  (d)  16  Yes.  305. 

(a)  Plait  T.  Sprigg,  2  Vera.  303 ;  Prtwm  le)  Biscoe  ▼.  Perkim,  1  Y.  &  B.  491,  2 ; 
V.  Charltomf  I  Eq.  Ca.  Abr.  386  ;  WhuUng-  and  see  Lord  Hardwicke's  observations  in 
ton  T.  FbUy,  1  P.  Wms.  536.  Woodhotue  v.  Hoakint,  3  Atk.  2>1. 

(b)  1  P.  Wms.  387 ;  and  see  Woodhoute  (/)  1  V.  «e  B.  491. 
i.Hoikms,  3  Atk.  24. 
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Chapter  IL 

Sect.  1. 

Rule  where  the 
liioitation  is  to 
keirg  qf  the 
body  of  tenant 
for  life,  atid 
not  to  his  /Int 
aad  other  wtu 
in  taiL 


If  first  tenant 
in  tail  be  an 
infant,  or  in- 
competent, the 
destruction  of 
the  remainder! 
a  breach  of 
trust. 


Where  the 
trustee  is  also 
tenant  for  life« 


Cases,  where 
the  court  will 
cancel  the 
trustees  to  join 
in  destroying 
the  remainders. 


Where  the  limitation  in  remainder  is  not  to  the  first  and  otker  iou 
of  the  tenant  for  life  in  tail,  but  to  the  heirs  of  his  body ;  it  was 
decided  by  Lord  Cowper,  that  it  was  a  breach  of  trust  on  the  part  of 
the  trustees  to  join  with  the  tenant  for  life  in  a  feoffinent  to  a  stranger, 
although  the  eldest  son,  who  was  of  age,  and  the  apparent  heir  in  tail, 
also  joined ;  for  nemo  est  htsres  viventis^  and  non  constat^  that  the 
eldest  son  would  ever  take  as  heir  of  the  father,  and  unless  he  did  so 
his  concurrence  in  the  transaction  was  immaterial :  in  fact  the  eldest 
son  had  there  died  without  issue  in  the  lifetime  of  the  father,  and  the 
bill  was  filed  by  the  second  son  to  set  aside  the  feoffment  as  a  breach 
of  trust ;  but  Lord  Cowper,  though  he  admitted,  that  there  had  been 
a  breach  of  trust,  refused  to  entertain  the  suit,  on  the  ground  that 
the  son  had  no  title  to  sue  in  his  father^s  lifetime,  and  dismissed  the 
bJU  (g). 

Until  the  eldest  son,  or  other  first  tenant  in  tail  in  remainder,  attain 
the  age  of  twenty-one,  he  is  of  course  incompetent  to  give  any  effectual 
concurrence ;  and  the  destruction  of  the  contingent  remainders  by  the 
trustees  before  that  time  will  in  any  case  be  as  much  a  breach  of  trust, 
as  if  no  tenant  in  tail  had  then  come  into  esse  (A).  And  the  case 
would  be  the  same,  where  the  tenant  in  tail  in  remainder  is  labouriDg 
under  any  other  legal  incapacity  to  convey. 

If  the  tenant  for  life  under  a  will  with  remainder  to  another  person 
in  tail  be  also  made  trustee  to  preserve  the  contingent  remainders  over, 
his  joining  with  the  tenant  in  tail  to  bar  the  contingent  remainders 
will  not  be  a  breach  of  trust  (t).* 

Although  in  the  cases  and  under  the  circumstances  already  con- 
sidered a  conveyance,  actually  executed  by  the  trustees,  destroying  the 
contingent  remainders  will  not  be  a  breach  of  trust,  it  by  no  means 
follows,  that  the  trustees  would  be  compelled  by  the  decree  of  the 
court  to  execute  such  a  conveyance  in  a  similar  case,  and  under  the 
same  circumstances. 

However  in  a  proper  case  the  court  will,  and  frequently  has  com- 
pelled the  trustees  to  join  in  destroying  the  contingent  remainders, 
although  an  indemnity  is  usually  directed  to  be  given  in  such  cases. 


{g)  Bite  y.  Ostom,  1  P.  Wms.  387. 

(A)  Moody  V.  Walien,  16  Ves.  302 ;  BU- 


eoe  V.  Perkine,  1  V.  &  B.  491. 

(t)  Otbrey  Y.Btay,  I  BaU  &  B.  58. 


*  In  such  a  case  the  tenant  for  life  would  be  enabled  at  law  to  defeat  the 
contingent  remainders  by  a  simple  conveyance  of  the  estate  before  they  came 
into  esse;  and  if  he  were  not  expressly  made  the  trustee  to  preserve  those 
remainders,  he  would  not  be  restrained  by  a  court  of  equity  from  exercising 
his  legal  powers  though  to  the  disappointment  of  the  settlement.  But  there 
can  be  little  doubt,  but  that  he  would  be  prevented  by  the  court  from  availing 
himself  of  his  legal  powers  for  his  own  benefit  in  direct  contravention  qf  the 
express  trust. 
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Thus  where  the  parties,  who  require  the  trustees  to  join  in  defeat-    Part  III. 
ing  the  contmgent  remainders,  claim  by  a  title  paramount  to  that  of  CHrm»'ii. 
the  persons  entitled  under  the  settlement,  the  court  has  decreed  the       Sect.  i. 
trustees  to  perfect  the  superior  title  by  joining  in  the  conveyance. 
Thus  m  Bassett  v.  Clapham  (A),  ^1.  by  a  voluntary  conveyance  settled 
lands  to  the  use  of  himself  for  life,  remainder  to  trustees  to  preserve, 
remainder  to  his  first  and  other  sons  in  tail,  remainder  to  himself  in 
fee.    He  afterwards  made  a  conveyance  of  the  same  lands  to  other  infavoorof 
trustees  for  the  payment  of  his  debts.     The  creditors  filed  their  bill  ^^^aliJiT 
insisting  that  the  trustees  should  join  in  a  sale  to  destroy  the  contin-  p^nmount  to 
gent  remainders,  none  of  which  appear  to  have  become  vested :  and 
Sir  Joseph  Jekyll  after  considerable  hesitation,  upon  the  authority  of 
a  precedent,  which  was  produced,  decreed  the  trustees  to  join  in  the 
conveyance,  on  being  indemnified.     In  this  case  it  will  be  seen,  that 
the  title  of  the  creditors  was  paramount  to  that  of  the  parties  claiming 
under  the  settlement. 

So  where  it  is  essentially  for  the  benefit  of  the  estate,  that  a  sale  Or  where  the 
should  be  eflected,  the  trustees,   on  being  indemnified,  have  been  uS ^^y^^*^? 
directed  to  join  in  a  conveyance,  which  destroyed  the  contingent  ficialtothe 
remainders,  although  they  had  not  then  come  into  existence.     For        ^' 
instance,  where  the  settled  estate  was  in  mortgage,  and  the  mortgagee 
threatened  to  foreclose,  unless  his  debt  was  paid  off  by  means  of  a 
8ale(/). 

And  upon  the  same  ground  of  benefiting  the  estate,  where  the  first 
tenant  in  tail  has  come  of  age,  and  is  desirous  of  resettling  the  pro- 
perty, so  as  to  continue  it  in  the  family,  or  so  as  to  rectify  an  omission 
in  the  original  settlement,  by  giving  portions  to  female  members  of  the 
family ;  the  court  has  decreed  the  trustees  to  join  with  the  tenant  for 
life,  and  tenant  in  tail,  in  executing  such  a  conveyance ;  although  its 
effect  was  to  defeat  the  contingent  remainders  over  (m). 

It  was  stated  by  Mr.  Vernon  in  Winnington  v.  Foley  (n),  that  there 
was  a  later  case,  where  the  trustee  had  joined  with  the  first  remainder- 
man in  tail  in  suffering  a  recovery  against  the  consent  of  the  father ^ 
the  tenant  for  life,  and  it  had  been  held  to  be  no  breach  of  trust ;  but 
Lord  Eldon  observed  in  Moody  v.  Walters^  that  he  had  not  been  able 
to  find  the  case  alluded  to  (o). 

Where  there  are  no  circumstances,  rendering  the  execution  of  the  In  other  cases 
new  conveyance  by  the  trustees  either  necessary  or  advantageous  to  (^mi^^^to 
the  estate,  the  court  has  repeatedly  refused  to  compel  them  to  join  in  j<un* 
destroying  the  remainders  over.   It  has  been  said,  that  trustees  of  this 
description  are  honorary  trustees ;  and  where  there  is  no  violation  of 

{k)  I  P.  Wms.  358.  386 ;  Winmngttm  t.  Foley,  1  P.  Wms.  536. 

(0  Piatt  V.  ^rigg,  2  Vem.  303.  (n)  1  P.  Wms.  537. 

(m)  Frtufim  t.  Ckarlton,  1  £q.  Ca.  Abr.  (o)  16  Ves.  305,  6. 
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Part  III.  trusty  the  court  will  be  reluctant  to  interfere,  so  as  to  take  away  ikm 

Chaw^V  discretion  (p). 

Sect.  1.  Thus  in  a  case,  where  an  estate  was  limited  by  a  marriage  settle- 


Either  before     ment  to  the  husband  and  wife  for  their  lives,  with  remainder  to  tn»- 
^y  parties  eo-   iqq^  ^  preserve,  with  remainder  to  their  first  and  other  sons  in  tail; 

titled  in  re-  _-*^  .  __  .  .  _  ii^j 

roainder  haTe     and  there  wos  HO  issue  of  the  marriage  after  twelve  years  ;  the  husband 
oome  tfi/0  eM«.  ^^ ^  ^jf^  gj^  a  bill  to  compel  the  trustees  to  join  in  a  sale  for  the  pay- 
ment of  debts,  but  the  Lord  Keeper  refused  to  make  the  decree  (9). 
Or  with  the  In  this  case  it  will  be  observed,  that  no  person  entitled  in  remainder 

oon^irrenoe  of   \^  come  into  es$e  ;  but  even  where  the  first  remainder-man  in  tail 

the  fir«t  'c- 

mainder-maniii  has  come  of  age,  the  court  has  refused  to  direct  the  trustees  to  jom 
**^'  with  him  and  the  tenant  for  life  in  executing  a  conveyance  barring  the 

remainders  over ;  though  the  object  of  the  new  conveyance  was  to 

resettle  the  estate  in  a  different  manner  (r).    Still  less  will  it  compel 

the  trustees  to  join  in  such  a  conveyance,  for  the  purpose  of  giving 

effect  to  a  sale,  or  other  disposition,  by  the  tenant  for  life  and  the 

remainder-man  in  tail,  where  that  sale  or  disposition   is  totaUy  at 

variance  with  and  destructive  of  the  purposes  contemplated  by  the 

original  settlement  (s). 

Result  of  the         Upon  the  whole  the  authorities  leave  the  question,  as  to  the  pro- 

pfop^M)?*^  priety  or  impropriety  of  trustees  joining  in  the  destruction  of  the 

trustees  joining  contingent  remainders,  in  a  very  unsatisfactory  state.      It  is  clear, 

of  lemaindm.    ^^^  wherever  the  court  would  compel  the  trustees  so  to  join,  it  will  be 

no  breach  of  trust  on  their  part  to  act,  without  waiting  for  the  sanc- 
tion of  the  court :  this  however  as  a  practical  rule  for  the  guidance  of 
trustees  is  of  very  little  use ;  for  the  difficulty  remains  to  determine, 
in  what  cases  trustees  will  or  will  not  be  directed  to  join,  a  question, 
which  Lord  Eldon  admitted,  it  was  beyond  his  abilities  to  determine 
from  the  diflerent  cases  on  the  subject  (Q. 

However  it  is  equally  clear  from  the  decisions,  that  there  may  be 
cases,  where  the  trustees  may  join  without  any  breach  of  trust, 
although  the  court  will  not  compel  them  to  do  so :  and  wherever  the 
arrangement,  to  which  their  concurrence  is  required,  is  from  the  cir- 
cumstances of  the  family  fair  and  reasonable,  and  one,  to  which  in  the 
proper  exercise  of  their  discretion  they  ought  to  accede,  the  trustees 
may  safely  be  advised  to  join  in  giving  effect  to  it  (v). 

But  the  trustees  even  in  such  a  case  will  be  perfectly  justified  in 
refusing  to  join,  except  under  the  direction  of  the  court ;  and  unless 
in  the  clearest  cases,  this  is  certainly  the  most  prudent  course  for 

{p)  Woodk<m»§  ▼.  Ho9kim9,  1  Atk.  24 ;  8.  C.  Ambl.  773. 
Bernard  ▼.  Large,  1  Bro.  C.  C.  535 ;   8.  C.  (t)  Tovmtend  ▼.  Lawtom,  2  P.  Wms.  379 ; 

Ambl.  775 ;  BUcoe  ▼.  Perking,  I  Y.  &  B.  Spmanee  ▼.  Tatham,  1  Atk.  613 ;  Wood- 

492.  kauee  y.  HoeJtim,  3  Atk.  22. 

(9)  Ikniee  t.  Wetd,  1  Vem.  181 ;  8.  C.         (0  In  m»eoe  t.  Perkine,  1 V.  &  B.  491, 2. 
1  Eq.  Ca.  Abr.  3S6.  (m)  Lord  Lamedntwn'e  case,  dted  by  Urd 

(r)  Barnard  ▼.  Large,  1  Bro.  a  C.  534 ;  Bldon,  16  Yes.  310. 
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them  to  adopt,  remembering  the  words  of  Lord  Harcourt  in  Pye  v.    Fart  III. 
Oijrge{x)t  ^^  That  it  would  be  a  dangerous  experiment  for  trustees  in    CRApnil' ii. 
any  case,  to  destroy  remainders,  which  they  were  appointed  by  the       Sect.  i. 
settlement  to  preserve^  (y). 

It  may  be  observed,  that  previously  to  the  Fines  and  Recoveries  Their  concur- 
Act  {z)  the  concurrence  of  the  trustees  in  a  recovery  for  barring  the  SSrwhere^ihSr 
subsequent  contingent  and  other  remainders,  and  since  that  act  their  Uve  the  first 
consent  to  a  conveyance  as  protectors  of  a  settlement,  is  necessary,  Jjj^  ®  ^^^' 
only  where  they  take  the  first  estate  of  freehold  ;  and  this  is  usually 
the  case,  where  a  chattel  interest  for  a  term  of  years  determinable  on 
his  life  is  limited  to  the  beneficial  tenant  for  life.     Where  the  tenant 
for  life  has  an  estate  oi  freehold^  he  and  the  first  remainder-man  in  tail 
on  coming  of  age  may  effectually  bar  all  the  subsequent  remainders 
over  without  any  co-operation  on  the  part  of  the  trustees.    And  so,  when 
the  estate  tail  takes  effect  in  possession  by  the  death  of  the  tenant  for 
life,  the  tenant  in  tail  alone  will  be  competent  to  defeat  the  subsequent 
remiunders,  and  acquire  the  fee. 

It  is  not  probable,  that  any  question,  as  to  the  necessity  of  the  con-  Effect  of  the 
currence  of  the  trustees  in  these  cases,  will  often  arise  in  future :  for  cot^m  A^~3 
the  22nd  section  of  the  Fines  and  Recoveries  Act  (a)  provides  that  &  4  WUL  lY. 
the  owner  of  the  first  existing  estate  under  a  settlement  (though  only  ^ 
an  estate  for  years  determinable  on  lives,)  shall  be  the  protector  of 
the  settlement :  and  by  the  34th  section  the  consent  of  the  protector 
only  is  required  to  give  validity  to  an  absolute  disposition  by  the 
remainder-man  in  tail.    The  27th  and  29th  sections  together  provide, 
that  no  bare  trustee  shall  be  protector  of  any  settlement,  except 
where  the  settlement  was  made  on  or  before  the  31st  of  December, 
1833. 

The  destruction  of  the  remainders,  before  any  persons  entitled  in  Destruction  of 
remainder  have  come  into  existence,  is  clearly  a  breach  of  trust :  and  J^h  of  trust 
such  a  coarse  cannot  safely  be  adopted  by  the  trustees  in  any  case,  where  remain- 
except  under  the  direction  of  the  court  (6).  not  wme  into 

It  is  the  duty  of  trustees  to  preserve  contingent  remainders  to  ««««• 
protect  the  estate  from  injury  committed  by  the  tenant  for  life(c).  T^^^^^^^^^ 
And  they  will  be  guilty  of  a  neglect  of  duty,  if  they  permit  a  tenant  for  vent  wute  by 
life,  liable  to  impeachment  for  waste,  or  a  tenant  pvr  autre  vie^  who  **""^*  ^^  ^®" 
by  the  nature  of  his  estate  is  liable  for  waste,  to  destroy  timber  (d). 
Neither  ought  such  trustees  to  permit  the  tenant  for  life  or  years  to 
destroy  his  estate  for  the  purpose  of  bringing  forward  a  remainder  to 

(jt)  1  P.  Wms.  128.  teli,  2  P.  Wms.  678  ;  Moody  ▼.  Walter,  16 

(y)  Moody  ▼.  WalterM,  16  Yes.  310,  11 ;  Yes.  302. 

BUeoe  ▼.  Perkins,  1  Y.  &  B.  491.  (c)  Barnard  t.  Large,  1  Bro.  C.  C.  535 ; 

(*)  3  &  4  WiU.  lY.  c.  74.  Ambl.  774. 

(a)  3  &  4  Wm.  lY.  c.  74.  {d)  Stansfield  t.   Habergham,  10  Yes. 

{b)  DaoUa  ▼.  Weld,  1  Yem.  181 ;  Pye  v.  282  ;  Qartk  ▼.  Cottwn,  1  Dick.  183 ;  1  Yes. 

Gorge,  1  P.  Wmi.  128 ;    MameU  v.  Afon-  524,  46 ;  3  Atk.  751 ;  1  Mad.  Ch.  Pr.  622. 
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Part  III. 

Div.  I. 

Cbaptbb  IL 

Sbct.  1. 


The  lord's  es- 
tate supports 
contingent  re- 
mainders of 
copyholds. 


Effect  of  7  &  8 
Vict.  c.  76,  s.  8, 
in  abolishing 
contingent  re- 
mainders. 


himself  or  another  for  the  purpose  of  cutting  timber  (e).  And,  to 
enable  them  to  discharge  this  duty,  the  trustees  may  have  an  injunc- 
tion against  the  tenant  for  life,  to  restrain  the  commisrion  of  the  waste 
before  the  contingent  remainder-man  comes  into  esse^f). 

If  the  trustees  consent  to  the  commission  of  the  waste,  and  bind 
themselves  not  to  sue  for  an  injunction,  they  will  be  personally  liable 
for  the  value  (9).  But  this  liability  will  not  exist,  if  they  have  not 
acted  in  the  trust,  or  have  no  notice  of  the  waste  (A). 

In  the  case  of  copyholds  the  lord's  estate  will  suffice  to  support  the 
contingent  remainders,  without  any  express  appointment  of  trustees 
for  that  purpose.  But  it  does  not  appear  to  be  the  duty  of  the  lord, 
(though  a  trustee  by  legal  construction,)  to  interpose  actively  to  pre- 
vent  waste  (t). 

The  recent  act  of  7  &  8  Vict.  c.  76,  has  made  a  very  important  altera- 
tion in  the  law  aifecting  contingent  remainders.  The  8th  section  enacts, 
that  after  that  act  comes  into  operation  [from  the  31st  of  December, 
1844,]  no  estate  in  land  shall  be  created  by  way  of  contingent  remain- 
der, but  every  estate,  which  before  that  time  would  have  taken  effect 
as  a  contingent  remainder,  shall  take  e&ect  (if  in  a  will  or  codicil)  as 
an  executory  devise,  and  [if  in  a  deed]  as  an  executory  estate  of  the 
same  nature  and  having  the  same  properties  as  an  executory  devise : 
and  contingent  remainders  existing  under  deeds,  wills,  or  instrumentB, 
executed  or  made  before  the  time,  when  that  act  comes  into  operation, 
shall  not  fail  or  be  destroyed  or  barred  merely  by  reason  of  the  destruc- 
tion or  merger  of  any  preceding  estate  or  its  determination  by  any 
other  means,  than  the  natural  effluxion  of  time,  or  some  event,  on 
which  it  was  in  its  creation  limited  to  det-ermine. 

The  effect  of  this  enactment  is  to  do  away  with  the  necessity  of 
creating  trustees  for  the  preservation  of  contingent  remainders  for  the 
future ;  as  well  as  to  remove  the  probability  of  any  question  arising  here- 
after, as  to  the  duties  or  powers  of  the  trustees  already  created  for  that 
purpose.  It  is  to  be  observed,  that  the  13th  section  declares,  that  the 
act  shall  not  extend  to  any  estate,  right,  or  interest  created  before  the 
1st  of  January,  1845,  except  so  far  as  regards  the  provisions  as  to 
existing  contingent  remainders. 


Origin  of  at- 
tendant terms. 


111.— Of  Trustees  0/ Attendant  Terms  0/ Tears. 

Where  a  term  of  years  is  created  by  deed  or  will,  either  by  way  of 
mortgage,  or  for  securing  jointures,  or  portions,  or  any  other  particular 
purpose,  and  there  is  no  proviso  for  its  cesser  or  determination,  upon 
the  satisfaction  of  the  trusts,  the  term  upon  the  accomplishment  of  the 


(e)  10  Yes.  278. 

(/)  Oarik  ▼.  CbiioH,  3  Atk.  754. 

(i)  3  Atk.  754. 


(A)  3  Atk.  754. 

(t)  Stw^fiMid    ▼.  Hmbergkmm^  10  Ves. 
282. 
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particular  purpose  will  in  general  remain  vested  in  the  termor,  as  a  Part  III. 
trustee  for  the  owner  of  the  inheritance  : — And  it  is  then  technically  ch/^r  II 
known  as  an  attendant  term,  in  contradistinction  to  a  term  in  gross  (A).       Sect.  i. 

A  term  may  become  attendant,  either  by  an  express  declaration,  or  Tenns  become 
by  the  construction  of  law :  the  powers  and  duties  of  the  trustee  of  the  »^ndant,cither 

A  ^    xu  •       -lU  rn  by  express  de- 

tenu lire  the  same  in  either  case  (/).  daration,  or  by 

It  has  been  long  established,  that  wherever  the  title  to  the  inheri-  Jj^^*roc*ion  ^ 
tance,  and  the  term  of  years  is  so  situated,  that  the  whole  legal  inter-  when  terms  bc- 
est  in  the  one,  and  the  whole  equitable  interest  in  the  other,  are  vested  come  attendant 
in  the  same  person,  so  that  if  they  were  both  legal  estates  the  term  of  i^ 
would  merge,  then  the  term  will  in  equity  become  attendant  on  the 
inheritance,  although  there  may  be  no  express  declaration  to  that 
effect  (iTi). 

Therefore  where  a  purchaser  of  land  took  a  conveyance  of  the  fee  to  Where  the  title 
himself,  and  an  assignment  of  an  outstanding  term  of  years  to  two  Jhe^L^CTitan^ 
persons  in  trust  for  him,  but  without  declaring  that  the  term  was  becomes  vested 
to   attend,    Lord   Nottingham   decided,   that  the  trustees  held  the  penon."™* 
term  for  the  benefit  of  the  heir  of  the  purchaser  as  the  owner 
of  the  inheritance,  and  that  his  executrix  who  laid  claim  to  it  as  a 
chattel  or  term  in  gross,  had  no  interest  (n) ;  and  it  is   immaterial 
whether  the  term  or  the  legal  fee,  be  vested  in  the  trustee  for  the  pur- 
chaser (o). 

So  where  a  person  entitled  as  mortgagee  to  a  long  term  of  years, 
which  was  vested  in  a  trustee  for  him,  purchased  the  inheritance,  and 
devised  the  fee  by  a  will  not  attested  by  three  witnesses ;  it  was  held, 
that  the  devisee  should  not  take  the  trust  of  the  term  under  the  will, 
but  that  it  went  to  the  heir  at  law  as  attendant  on  and  part  of  the 
inheritance  (p). 

And  the  law  is  the  same,  where  the  termor  for  years  subsequently  to 
his  wiU  contracts  to  purchase  the  inheritance,  and  dies  before  convey- 
ence.  The  residuary  legatees  in  that  case  will  have  no  claim  to  the 
legal  term,  which  will  in  equity  belong  to  the  heir,  as  attendant  upon 
his  equitable  title  to  the  inheritance  (q). 

And  where  a  testator  devised  an  estate  to  trustees  for  a  term  of 
ninety-nine  years,  but  declared  no  trust  of  the  term,  and  went  on  to 
devise  the  estate  to  persons  for  life  with  remainders  over ;  it  was  held, 


{k)  Willoughby  v.  Wilhughby,  1  T.  R. 
765 ;  8.  C.  Ambl.  282 ;  Beit  v.  Stanford, 

1  Salk.  154  ;  S.  C.  I  P.  Wms.  374 ;  Prec. 
Chan.  252  ;  2  Vem.  520  ;  Wpneh  ▼.  Paei- 
im^oth  2  Eq.  Ca.  Abr.  507 ;  8,  C.  I  Bro. 
C.  C.  90,  cited  ;  Hayter  v.  Rod,  1  P.  Wms. 
373 ;  MaundreU  v.  Maundrell,  10  Ves,  259 ; 

2  Fonbl.  Eq.  B.  2.  Ch.  4,  Sect.  4,  5 ;  Co. 
Litt.  290»  b.  Bntl.  note,  XV. 

(0  Cholmondley  v.  Clinton,  1  Sugd.  V.  & 
P.  506,  7,  9th  ed. ;  1  Cruis.  Dig.  Tit.  12,  Ch. 


3,  Sect.  9  ;  1  Sugd.  V.  &  P.  521,  &c.  9th  ed. 

(m)  Capel  v.  Oirdler,  9  Yes.  510 ;  Kelfy 
y.  Power,  2  Ball  &  B.  253. 

(ii)  Tiffin  V.  Tijin,  1  Vem.  1 ;  ^.  C.  2 
Eq.  Ca.  Abr.  241 ;  2  Chan.  Ca.  55. 

(o)  Langton*»  case,  2  Chan.  Ca.  156  ; 
DowMt  V.  Pereival,  1  Vem.  104. 

{p)  Witchureh  ▼.  Wiichureh,  2  P.  Wms. 
236 ;  Ooodrighi  ▼.  Shalet,  2  Wils.  239. 

(q)  Capel  t.  Oirdler,  9  Ves.  509 ;  and  see 
Cooke  y.  Cooke,  2  Atk.  67. 
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Part  III. 

DiT.  I. 

CHAFim  IL 
Sbct.  1. 

Upon  the  satis- 
ftction  of  the 
particalar  pur- 
pose for  which 
the  term  WW 
created. 


Anintermediate 
estate  willpre- 
▼ent  a  term 
from  becomhig 
attenduit. 


Attendant  term 
maybe  disan- 
nezed  from  the 
inheritance. 


that  there  wrb  no  resalting  trust  of  the  term,  but  that  it  attended  the 
inheritance  (r). 

So  where  a  term  is  carved  out  of  the  inheritance  for  any  parttcnlar 
purpose,  when  that  purpose  is  satisfied,  the  term  becomes  attendant 
on  the  inheritance  without  any  express  declaration :  and  this  is  in  ac- 
cordance with  the  maxim  of  equity,  that  **  that  should  have  thi^  satis- 
faction, which  has  sustained  the  loss^  (s).  And  this  doctrine  will  hold 
good,  whatever  may  have  been  the  purpose,  which  the  term  was  des- 
tined to  answer ;  whether  to  secure  a  mortgage  debt— or  any  pecuniary 
charge  for  a  wife  or  children — or  to  carry  out  any  other  tempoiaiy 
arrangement  (0- 

Therefore  where  the  owner  of  the  inheritance,  though  only  tenant  in 
tail  (ti)  pays  off  a  charge,  secured  by  a  term  of  years,  it  will  be  pre- 
sumed, in  the  absence  of  a  declaration  to  the  contrary,  that  he  acted 
for  the  benefit  of  the  inheritance,  and  the  term  will  become  attendant  (x). 
But  it  is  otherwise  where  the  incumbrance  is  discharged  by  a  tenant 
for  life  (y) ;  or  tenant  in  tail  in  remainder  (z).  Although  if  the  tenant 
for  life,  or  a  tenant  for  any  other  partial  estate,  pay  off  the  charge,  and 
afterwards  acquire  the  inheritance ;  the  charge,  although  kept  on  foot 
up  to  that  time,  will  then  merge,  and  the  term  will  become  attendant  (a). 

If  there  be  any  intermediate  legal  estate  and  beneficial  interest 
between  the  term  and  the  inheritance,  the  term  will  not  be  attendant, 
but  will  remain  in  gross ;  for  in  that  case  it  would  not  merge,  if  vested 
in  the  owner  of  the  legal  inheritance.  For  instance,  where  the  trustee 
of  an  outstanding  term,  granted  a  derivative  lease  of  it  to  a  trustee  for 
the  purchaser,  reserving  a  nominal  reversion  of  eleven  days,  instead  of 
assigning  over  the  entire  interest,  the  derivative  term  was  held  not  to 
be  attendant  (&). 

A  term  may  be  prevented  from  becoming  attendant,  although  the 
beneficial  title  to  4t  becomes  vested  in  the  owner  of  the  inheritance,  if 
in  creating  it  there  was  an  obvious  intention,  that  it  should  be  separ 
rated  from  the  inheritance,  and  held  in  gross  (c).  And  so  a  term, 
having  become  attendant,  may  be  disannexed,  and  turned  into  a  term  in 
gross  by  the  act  of  the  owner  of  the  inheritance  (d). 


(r)  Sidney  ▼.  BUller,  Coop.  206,  and  19 
Vet.  352  ;  Aium.  2  Ventr.  359  ;  see  JBroiMi 
▼.  Jonet,  1  Atk.  191. 

(«)  Francis  Max.  p.  21,22 ;  2  Fonbl.  Eq. 
B.  2,  Ch.  4,  Sect.  4,  5  ;  1  Crois.  Dig.  tit. 
18,  Ch.  3,  Sect.  10 ;  Co.  litt.  290,  b.  ButL 
note,  XV. 

(/)  Bodmin  v.  Vandebendpt  2  Chan.  Ca. 
172;  Oare  ▼.  Black,  2  Vem.  139,  cited; 
Beit  T.  Biampford,  Prec.  Chan.  252 ;  S*.  C 
2  Vem.  520  ;  MaundreU  t.  Maundreii,  10 
Ves.  270. 

(«)  Jmui  ▼.  MorpaHt  1  Bro.  C.  C  206 ; 
8i.  Paul  V.  Lord  Dudley  and  Ward,  15  Ves. 
173 ;  A$tley  v.  MilUe,  1  Sim.  298 ;  Lord 


Selua  T.  Lord  Lake^  1  Beav.  146. 

l»)  Rid. 

(y)  Wyndkmn  ▼.  Sari  ^f  B^rmemi, 
AmbL  753;  Onaden  t.  Bari  ^  <8Arcw- 
bwry,  1  Ves.jun.  227. 

(;r)  IFi^mU  T.  YFi^ff,  2  S.  &  St.  364. 

(a)  A»tley  ▼.  Hi/let,  1  Shn.  298 ;  Lord 
Sehea  ▼.  Lord  Lake,  1  Bear.  146. 

(b)  Seoit  y.  J^^nkouUUt,  1  Bro.  C.  C.  69. 

(c)  Hayier  ▼.  Rodd,  1  P.  Wma.  362 ;  see 
Nourae  ▼.  Yerwortk,  3  Sw.  612. 

(d)  Per  Lord  Hardivicke  in  WiUomyMf  ▼. 
WiUouyhby,  1  T.  R.  763;  8.  C.  AmbL  283; 
Ihtie  of  NorfoWe  case,  3  Chan.  Ca.  46. 
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Terms  attendant  on  the  inheritance,  are  considered  as  absolutely     Part  III. 
annexed  to  it ;  and  the  beneficial  title  to  them  follows  all  alienations    cn^mKii 
of  the  inheritance,  or  any  partial  estate  created  out  of  it  by  deed  or       Sbct.  i. 
will  or  act  of  law  (e).  Attendant 

The  legal  ownership  of  the  term  devolves  upon  the  death  of  the  terms  follow  all 

...  'ii  t»  •  1  •    %  alienations  of 

onginal  trustee  m  the  usual  course  of  representation,  where  it  has  not  the  inheritance, 
been  previously  assigned  to  a  new  trustee.     But  in  all  cases  the  legal 
holder  of  the  term  will  hold  in  trust  for  the  person  entitled  for  the 
time  being  to  the  inheritance,  and  will  be  bound  to  exercise  his  legal 
powers  only  according  to  his  direction,  or  for  his  benefit  (/). 

It  has  been  already  seen,  that  as  the  legal  estate  is  vested  in  the  Utility  of  atten* 
trustee  of  the  term,  any  action  at  law  respecting  the  title  to  the  pro- 
perty can  be  tried  only  in  his  name  (g).  And  hence  arises  the  security 
to  a  purchaser  by  having  an  outstanding  term  vested  in  a  trustee  for 
him ;  for  if  an  ejectment  be  brought  against  him  by  any  incumbrancer 
or  other  adverse  claimant,  and  the  origin  of  the  adverse  title  be  sub- 
sequent to  the  creation  of  the  term,  tli^  plaintiff  in  such  an  action  can- 
not recover  during  the  continuance  of  the  prior  legal  estate  (A). 

The  duties  of  the  trustee  of  an  attendant  term  therefore  are  mainly,  Duties  of  trus- 
to  suffer  his  name  to  be  used  by  the  owner  of  the  inheritance  in  any  ***  of  term, 
action  at  law  respecting  the  title,  and  to  assign  or  dispose  of  the  term 
according  to  the  requisitions  of  the  same  party. 

Where  a  person,  who  lays  claim  to  the  inheritance,  requires  an  He  must  assign 
assignment  of  an  attendant  term,   which  has  not  been  expressly  ^,£^1^°^^ 
assigned  to  a  trustee  for  himself,  the  trustee  of  the  term  is  of  course  the  party  enti. 
entitled  to  clear  proof  of  the  right  of  the  party  to  have  the  required  Ji^^^  cm  e- 
assignmenty  and  for  that  purpose  to  require  the  deduction  of  his  title 
from  the  person  for  whose  benefit  the  term  was  last  assigned  to  attend. 
And  in  the  absence  of  such  proof  the  trustee  would  unquestionably  be 
justified  in  refusing  to  make  the  assignment  except  under  the  sanction 
of  the  court  (t). 

This  leads  to  the  observation,  that  if  the  trustee  of  the  term  have  Cannot  safely 
notice  of  any  disposition,  or  incumbrance,  created  by  the  owner  of  the  ^^f  ^^^°^' 
inheritance,  he  cannot  safely  make  any  assignment  of  the  term,  or  cumbrance. 
suffer  any  proceeding  to  be  carried  on  in  his  name  to  the  prejudice  of 
the  party  taking  an  interest  under  that  disposition  or  incumbrance ; 
and  Lord  Eldon  has  intimated,  that  the  trustee  in  such  a  case  might 
be  restndned  by  injunction  from  permitting  his  name  to  be  used  for 
such  a  purpose  (k). 

(e)  WiUougJOy  ▼.  Wilkmffhby,  1  T.  R.  (ff)  Ante,  Pt.  II.  Ch.  III. 

763 ;  Ambl.  282  ;  Matmdrell  v.  Maundreil,  (h)  Co.  litt.  290.  b.  Butl.  note,  XV. ;  2 

7  Ves.  567,  and  10  Yes.  246 ;  Co.  Litt.  290,  Fonbl.  Eq.  B.  2,  Ch.  4,  Sect.  4  ;    1  Mad. 

b.  But.  note,  XV.;  2  FonbL  Eq.  B.  2,  Ch.  4,  Chan.  Prac.  636. 

Sect.  4,  5  ;  1  Mad.  Chan.  Prac.  636 ;  3rd  (t)  Ante,  Pt.  II.  Ch.  IV.  Sect.  1 ;  and 

ed. ;  Sari  qf  Buekmghmmhire  ▼.  Hoburt,  see  Ooodton  ▼.  Elluion,  3  Russ.  583. 

3SW.201.  W  Bs  parte  Knott,   11  Ves.  613;    1 

(/)  1  Sugd.  V.  &  P.  519,  520,  9th  ed.  Sugd.  V.  &  P.  520,  9th  ed. 
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Part  III.        If  ^  trustee  of  a  term  refuse  to  assign  it,  when  required  by  the  party 

Chaptbr  II.    ^bo  is  clearly  entitled  to  the  inheritance,  he  wiU  be  compelled  to  do  so 

^'^'  ^'       by  the  decree  of  the  court  (/)  :  and  if  the  refusal  be  unreasonable  or 

Will  be  decreed  proceed  from  any  improper  motive,  the  decree  would  be  made  against 

to  assign,  if  he   the  trustee  with  costs  (m). 

Cannot  uaehia  ^  court  of  equity  will  not  suffer  the  trustee  of  an  attendant  term  to 
legal  powers  to  uge  his  legal  powers  for  the  purpose  of  defeating  or  opposing  the  title 
of  inheritance,    of  the  owner  of  the  inheritance ;  and  even  the  courts  of  law  will  lay 

hold  of  any  circumstance  in  order  to  prevent  so  gross  an  injustice,  and 

will  presume  the  surrepder  of  the  term  (n). 
Presumption  of       The  other  cases,  in  which  the  surrender  of  an  attendant  term  may, 
"™"'*^-         or  may  not,  be  presumed,  have  already  been  considered  at  large  in  a 

previous  chapter  (o). 

No  merger  by         Where  the  trustee  of  a  term  marries  a  woman,  who  has  an  estate  of 

SMteeof^term    ''®®'^^'^  ^  ^^^  property,  the  term  will  not  by  this  means  become 

with  owner  of    merged  in  equity,  whatever  may  be  the  case  at  law  (p).     And  in  like 

^  maimer  if  an  attendant  term  become  vested  in  the  wife  of  the  owner  of 

the  inheritance,  as  administratrix  of  the  previous  trustee,  there  will  be 

no  merger ;  nor  will  the  wife  thus  acquire  any  right,  which  she  would 

not  have  had,  if  the  term  had  been  vested  in  a  third  person  as 

trustee  (q). 
Tmstee  entitled       A  trustee  of  a  term,  who  is  required  to  assign  it,  is  unquestionably 
ttidnffleKai       ©i^titled  to  satisfy  himself  as  to  the  right  of  the  party  requiring  the 
opinion,  &c       assignment,  by  taking  legal  advice,  and  the  costs  and  expenses  thos 

incurred  must  be  defrayed  by  the  persons  by  whom  the  assignment  is 

required. 
Prerogative  It  may  be  observed,  that  where  the  trust  term  is  in  a  differ^t 

Stcto^pMs^'  ^^^®®3®  from  that  in  which  the  trustee  is  domiciled,  a  prerogative  pro- 
tnist  term,         bate  or  administration  will  be  requisite  to  enable  his  representative  to 

transfer  the  term  (r). 

Sect.  2. — Of  Trustees  of  an  Estate  clothed  with  Active  Duties. 

I. — Of  Trustees  of  Executory  Trusts. 
II.— (y  Trustees  for  the  Payment  of  Debts. 
III. — Of  Trustees  for  the  Payment  of  Legacies. 
IV. — Of  Trustees  for  raising  Portions. 
V. — Of  Investment  by  Trustees. 
VI.— 0/  Trustees  for  Tenant  for  Life. 
VII.— 0/  Trustees  for  Infants. 
VIII.— Qf  Trustees  for  Married  Women. 

(0  Mole  V.  Smith,  Jac  490.  iett,  ▼.  Doumet,  3  B.  &  Cr.  616. 

(m)  WillU  ▼.  Hifcar,  4  M.  &  Cr.  197 ;  (o)  Ante,  Pt.  II.  Ch.  II.  Sect.  3. 

vide  ante,  Pt.  II.  Ch.  IV.  Sect.  I,  and  po§t,  (p)  Thorn  v.  Newman,  3  Sw.  60S. 

[Costs],  (q)  Mote  V.  Smiih,  Jac.  490. 

(«)  Lade  v.  Ho{ford,  BuU.  N.  P.  110 ;  (r)  3  Sugd.  V.  &  P.  14,  lOth  ed. ;  CVow- 

Doe  V.  Staple,  2  T.  R.  696 ;  Doe  v.  Sybowm,  ley  v.  Archdeacon  of  SalUbyrv,  3  Hag.  201. 
7  T.  R.  2  ;  Ooodtitle  v.  Janee,  ib,  47  ;  BarU 
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IX.—O/  Trustees  of  Freeholds. 
X.—0/  Trustees  of  Copyholds. 
XL.— Of  Trustees  of  Leaseholds. 
XII. — Of  Trustees  of  Advowsons  and  Presentations  to  Benefices. 
XIII.— 0/  Trustees  of  Stock. 
XIV. — Of  Trustees  of  Choses  in  Action. 
XV.— (y  Trustees  for  Charitable  or  Public  Purposes. 


Part  III. 

Div.  I. 

Chapter  II. 

Sbct.  2. 


I. — Of  Trustees  of  Executory  Trusts. 

Where  directions  are  given,  for  the  execution  of  some  future  con-  Whatanexecu- 
veyance  or  settlement  of  trust  property,  but  the  particular  limitations  *®^  *"'*• 
are  not  fully  or  accurately  specified,  this  is  an  executory  trust,  and 
in  carrying  such  a  trust  into  execution  regard  must  be  had  to  the 
general  intention,  rather  than  to  the  technical  import  of  any  particular 
expressions  used  (a). 

The  distinction  between  trusts  executed  and  executory,  though 
questioned  by  Lord  Hardwicke  in  an  early  case  (&),  has  been  long 
firmly  established  as  one  of  the  settled  doctrines  of  the  court.  And 
this  doctrine  applies  equally,  whether  the  executory  trust  be  created 
by  marriage  articles,  or  by  will  or  voluntary  settlement  (c) . 

But  a  material  distinction  has  been  recognized  in  equity  between  an  Distmction, 
executory  trust,  founded  on  marriage  articles,  and  one   voluntarily  bymarriMe 
created,  as  by  will.     In  the  former  case  the  object  of  the  settlement  articles,  or  wiU. 
is  usually  to  provide  for  the  issue  (d).     Therefore,  unless  the  contrary  In  marriage 
clearly  appear^  equity  presumes,  that  it  could  not  have  been  the  inten-  sij^^hitcntton 
tionof  the  parties  to  put  it  in  the  power  of  the  parent  to  defeat  the  to  provide  for 
object  of  the  settlement,  by  appropriating  the  whole  estate ;  and  on 
this  presumption  the  articles  will  usually  be  decreed  to  be  executed  by 
limitations  in  strict  settlement. — And  it  is  immaterial,  that  the  words 
of  the  articles,  if  strictly  followed,  would  entitle  the  parent  to  a  more 
extensive  interest :  as  for  instance,  where  the  covenant  or  agreement 
is,  to  settle  the  estate  on  the  parent  for  life  with  remainder  to  the 
heirs  of  his  hody^  which  according  to  the  rule  in  Shelly's  case  would 
give  him  an  estate  tail  (e).* 


(a)  7  Bac.  Abr.  [Uses  and  Trusts*  H.]  ; 
Fearne,  Cont.  Rem.  124,  et  seq. ;  1  Fonbl. 
Bq.  Tr.  B.  1,  Ch.  6,  Sect.  8,  n.  («)  ;  2  Jarm. 
Pow.  Der.  441  to445. 

{b)  2  Atk.  142;  8.  C.  1  Ves.  142,  152, 
BagMhaw  v.  Spencer. 

(e)  Earl  qf  Stamford  v.  Hobart,  1  Bro. 
P.  C.  288 ;  PapiUon  v.  Voice,  2  P.  Wms. 
474  ;  Leonard  v.  Earl  of  SustejPt  2  Vem. 
527 ;  Counieta  qf  Lincoln  v.  Duke  of  New-' 
cattle,  12  Ves.  227 ;  Blackburn  t.  Stables, 
2  v.  &  B.  369 ;   Jervoise  v.  Duke  of  Nor- 


thumberland,  1  J.  &  W.  571-4;  Bocl{fort 
y.Fitzmaurice,  2  Dr.  &  W.  1,  20,  1. 

{d)  Blackburn  v.  Stablee,  2  Y.  &  B.  369  ; 
Jervoiie  v.  Duke  qf  Northumberland,  IJ.  & 
W.  674. 

(e)  Trevor  v.  Trevor,  1  Eq.  Ca.  Abr.  387 ; 
8,  a  I  P.  Wms.  622;  1  Bro.  P.  C.  122; 
Jonee  v.  Laughion,  1  Eq.  Ca.  Abr.  392 ; 
Nandick  v.  Wilket,  ib,  393;  Catack  y. 
Casack,  1  Bro.  P.  C.  470;  Dodd  y.  Dodd, 
Ambl.  274. 


*  In  the  late  case  of  Rochfort  v.  Fitzmattrice  it  was  laid  down  by  Sir  E. 
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Pabt  III. 

Dnr.  I. 
Gbjotmm  IL 

SscT.  2. 

Equity  will  rec- 
tify a  settle- 
mfinty  znade 
under  articles, 
by  making  a 
proTinon  for 
the  children. 

SeeuMf  if  the 
settlement  be 
made  before 
marriage. 


Or  if  a  partial 
provision  be 
made  in  the  ar- 
ticles for  the 
children. 


In  the  case  of 
wiOi  no  snch 
presumed  in- 
tention in  fa- 
▼onr  of  the 
children. 

The  directions 
of  testator 
strictly  followed 
in  executing 
the  trust. 


Although  a  settlement  may  have  actually  been  executed  in  pur- 
suance of,  and  following  verbatim^  the  terms  of  the  articles,  and  the 
instrument  as  framed  limits  to  the  husband  an  estate  tail;  yet  the 
court  will  rectify  such  a  settlement  on  behalf  of  the  issue  of  the  mar- 
riage, by  directing  a  limitation  in  strict  settlement  (/).  However  in 
one  case  Lord  Cowper  refused  to  alter  a  settlement  of  this  description, 
on  the  ground  apparently,  that  it  had  been  accepted  by  the  parties  (;). 
And  if  the  settlement  itself,  as  well  as  the  articles,  be  made  prevumsly 
to  the  marriage^  and  the  settlement  does  not  refer  to  the  articles,  the 
court  will  not  make  any  alteration  in  the  settlement ;  for  it  will  be 
presumed  to  have  been  made  in  consequence  of  a  new  agreement; 
though  it  will  be  otherwise  if  the  settlement  be  made  after  the  mar- 
riage (A). 

Vfhere  9k  partial  provision  is  made  by  the  articles  for  the  issue  of  the 
marriage,  although  that  provision  does  not  aifect  the  whole  of  the 
estate,  which  is  intended  to  be  settled,  equity  in  decreeing  the  exe- 
cution of  the  trust  will  not  extend  that  provision  in  favour  of  the 
children,  by  directing  a  strict  settlement  of  the  whole  estate,  for  it  is 
not  unreasonable  for  the  parents  to  reserve  some  power  to  them- 
selves (t).  And  if  by  the  articles  the  wife  is  to  take  an  estate  tail  ex 
provisione  rtri,  or  a  power  of  alienation  is  given  to  the  husband  and 
wife  jointly;  such  limitations,  being  consistent  with  the  probable 
intention  of  the  parties,  will  not  be  varied  by  the  court  in  directing  the 
execution  of  the  settlement  (k). 

However  in  executory  trusts  created  by  m//,  all  parties  clium  equally 
as  volunteers  under  the  bounty  of  the  testator.  In  these  cases  there- 
fore the  words  of  the  will  receive  their  full  legal  effect,  unless  it  appear 
from  the  will  itself,  that  the  testator's  real  meaning  would  be  frustrated 
by  a  strict  execution  of  his  directions  (2). 

Thus  in  a  case  where  a  testator  bequeathed  money  to  be  laid  out  in 
the  purchase  of  lands,  and  settled  on  A.  and  the  heirs  of  his  body,  Lord 


(/)  Wni  ▼.  BriMuy,  2  P.  Wms.  849; 
Roberti  y.  Kinff$iy,  1  Ves.  238  ;  Honor  ▼. 
Honor,  1  P.  Wms.  123 ;  2  Vem.  658 ;  see 
Powell  y.  Price,  2  P.  Wms.  635. 

(jg/)  Burton  v.  Hattinge,  1  Eq.  Cas.  Abr. 
393 ;  B,  C.  Gilb.  Eq.  Hep.  113. 

(A)  Leffi^  V.  Qoldvnre,  Cas.  Temp.  Talb. 
20. 

(t)  Chambert  ▼.  Chambere,  Rtzgibb.  127 ; 
8.  C.  2  Eq.  Ca.  Abr.  35  ;  HoweU  ▼.  Howell, 


2  Ves.  358 

(k)  Wkaiefy  y.  Kemp,  dted,  2  Yes.  358 ; 

Green  t.  BUne,  2  Atk.  473,  477 ;  Higkwef 

V.  Banner,  1  Bro.  C.  C.  584 ;  see  Street' 

field  T.  Streat/leld,  Cas.  Temp.  Talb.  176; 

Honor  r.  Honor,  1  P.  Wms.  123. 

(0  2  Jann.  Pow.  De?.  442,  et  seq.;  1 
FonbL  Tr.  Eq.  B.  1,  Ch.  6,  Sad.  8,  n.  (t) ; 
2  Storjr,  Eq.  Jar.  225,  6 ;  Blaeibnm  t. 
Stablee,  2  V.  &  B.  370. 


Sugden,  Lord  Chancellor  of  Ireland,  that  there  is  no  difference  between 
executory  trusts  created  by  will,  and  those  created  by  Toluntary  settlement. 
Indeed  his  Lordship  in  that  case  denied  the  distinction  between  a  will  and 
marriage  articles  in  this  respect.  See  Roeh/ort  y.  Fitrmtmriee,  2  Dr.  &  ▼• 
19,  20. 
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Cowper  refnsed  to  direct  the  executioD  of  the  trust  by  a  strict  settle-    Part  III. 
ment,  aad  drew  the  distinction  between  a  covenant  to  settle  in  marriage    gh^ftul  ll 
articles^  and  a  trust  by  toiU,  in  which  hist  case,  he  said  that  where  the      Sect.  2. 
testator  expresses  his  intent  to  give  an  estate  tail,  a  court  of  equity  Though  the  d- 
oqght  not  to  abridge  his  bounty  (m).  ^f<^^  ^  K^^e 

In  Blackburn  y.  Stables  (n)  a  testator  devised  the  residue  of  his  real  an  estate  tail. 
and  personal  estate  to  trustees,  in  trust  for  the  soleuseof  a  sonof  .A  B. 
at  the  age  of  twenty-four,  with  a  direction  that  the  trustees  should  not 
give  up  their  trust,  till  a  proper  entail  was  made  to  the  male  heir  by 
him  (the  son  of  J.  J3.).  Sir  Wm.  Grant,  M.  B.,  after  observing  that 
it  was  settled  that  the  words  of  the  will  would  make  an  estate  tail  in 
the  plaintiff  (the  son  of  •/.  J3.),  added,  that  there  was  nothing  in  the 
context  of  the  will  in  that  case,  to  shew  that  the  testator  did  not  mean 
to  use  the  words  in  their  technical  sense ;  and  his  Honor  therefore 
declared,  that  the  plaintiff  was  entitled  to  a  conveyance  in  tail 
male  (»). 

So  in  Brittan  v.  Twining  (o),  a  testator,  after  directing  20,000Z.  in 
the  three-per-cents  ^'  to  be  firmly  fixed,  and  there  to  remain ""  during 
the  life  of  his  wife,  for  her  to  receive  the  interest,  desired,  that  after 
the  death  of  his  wife  the  same  sum  should  be  in  the  same  manner  firmly 
fixed  upon  W.  Cobb,  and  then  continued  as  follows, — ^'  I  say  /  would 
have  it  so  secured  that  he  may  only  receive  the  interest  of  the  same 
during  his  life,  and  after  his  decease  to  heir  male  of  his  body^  and  so 
on  in  succession  to  the  heir  at  law,  male  or  female.  But  let  it  be 
noticed,  that  the  principal  20,000/.  stock  is  never  to  be  broken  into, 
but  only  the  interest  to  be  received  as  aforesaid ;  my  intent  being,  that 
there  should  always  be  the  interest  aforesaid  to  support  the  name  of 
Cobb  as  a  private  gentleman.'^^  Sir  Wm.  Grant,  M.  H.,  said,  he  did 
not  conceive  that  the  testator  in  using  the  word  "  secured  ^  had  any 
reference  to  a  further  or  future  settlement  to  be  made  of  the  money ; 
and  if  he  had,  he  did  not  see  that  there  was  any  thing  that  would 
authorize  the  court  to  mahe  the  settlement  in  any  manner  different  from 
that,  which  the  testator  had  himself  directed.  And  as  the  limitation  to 
the  heir  male  of  W.  Cobb  would  have  given  him  an  estate  tail  in  free- 
hold property,  notwithstanding  the  express  limitation  to  him  for  life, 
his  Honor  held  that  he  took  the  absolute  interest  in  the  fund  in 
question  (p). 

In  Marshall  v.  Bousfield  (g)  the  testator  devised  real  and  personal 

(m)  8eal€  y.  Stale,  Free.  Chan.  421;  260. 
8.  C.  1  P.  Wms.  290;  and  see  Legaii  v.         (»)  BkKibum  v.  Sta^le»,  2  V.  &  B.  367. 
Sewelif  I  Sq.  Ca.  Abr.  395 ;  SwetiappU  v.  (0)  3  Mer.  176. 

BindMiy  2  Vera.  536  ;  Blaekium  v.  StadlM,         (p)  BHUon  y.  Tioining,  3  Mer.  176  ;  and 

2  v.  &  B.  367  ;  8ynsf«  ▼•  Ifahtf  2  Ball  &  B.  see  Ootmim  qflAneoln  v.  Duke  of  Neweat- 

499,  508  ;  BHiian  ▼.  Twmmff,  3  Mer.  176 ;  tie,  12  Ves.  218. 

Mareikall  ▼.  Btm^M,  2  Mad.  166 ;  Lord         {q)  Manhall  y.  Bwefield,  2  Mad.  166. 
Deerhurii  y.  Duke  qf  St.  JObane,  5  Mad. 
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Part  III.    estate  to  his  wife,  upon  trust,  that  she  should  enjoy  the  same  during 

CHAPnR  II.   ^^^  ^^^^  ^^^  ^^^^  ^^^  decease  that  the  same  should  be  settled  by  abb 
Sbct.  2.       counsel,  and  go  to  and  amongst  his  grandchildren  of  the  male  kind,  and 
their  issue  in  tail  male^  and  for  want  of  such  issue  upon  his  female 
grandchildren  liying  at  his  decease ;  and  he  declared,  that  the  shares 
and  proportions  of  the  male  and  female  grandchildren  and  their 
respective  issues,  should  be  in  such  proportions  as  his  wife  should 
appoint.     The  wife  appointed  in  favour  of  the  testator's  grandson  IF., 
who  was  not  born  until  after  the  testator's  death,  and  the  heirs  male  of 
his  body.     It  was  objected,  that  this  was  an  executory  trust,  under 
which  W,  ought  to  have  been  made  tenant  for  life  with  remainder  to 
his  issue  in  strict  settlement.     But  Sir  Thomas  Plumer,  V .  C,  though 
he  admitted  that  the  trust  was  executory,  held,  that  there  was  no  suffi- 
-  cient  indication  of  the  testator's  intention  in  the  will  to  enable  the 
court  to  control  the  limitation  to  the  grandson  in  tail,  and  overruled 
the  objection ;  thereby  compelling  a  purchaser  to  take  a  title  founded 
on  a  recovery  suffered  by  the  grandson  W.  (q).     His  Honor  observed, 
that  unless  the  grandchildren  took  an  estate  tail,  the  limitation  as  far 
as  regarded  those  bom  after  the  testator's  death  was  too  remote.    But 
devested  of  that  circumstance,  which  appears  to  have  been  the  pecu- 
liarity of  the  case,  it  has  been  remarked  by  Mr.  Jarman  that  Marshall 
v.  Bousfield  is  a  very  strong  case  (r).     The  estate  was  to  be  settled 
by  able  counsel  (s)^  and  the  word  used  was  "  issue  ^  and  not  "  heirs  ^ 
or  '^  heir  "  of  the  body  (t\  both  which  circumstances  have  been  relied 
upon  in  other  cases  as  favourable  to  the  introduction  of  uses  in  strict 
settlement.     Lord  Eldon's  judgment  in  the  subsequent  case  of  Jervoise 
v.  The  Duke  of  Northumberland  {u),  appears  to  be  considerably  at 
variance  with  the  decision  in  Marshall  v.  Bousfield^  and  has  also  much 
weakened  the  authority  of  that  decision  (x) . 
Unleu  an  in-         If  the  directions  of  the  testator  as  to  the  disposition  of  the  trust 

tention  to  the     estate  show,  that  he  could  not  have  intended  the  expressions  to  have 
oontmr  Appear  . 

fiom  the  will,     their  strict  technical  operation ;  the  court  in  decreeing  a  settlement 

will  depart  from  the  words  in  order  to  execute  the  intent  (y) . 
Initancetwhere      However  a  simple  direction  by  a  testator,  to  settle  an  estate  on  A. 

modified  to       the  court  to  restrict  the  estate  tail,  created  by  those  words  in  favour 
«^te  the  in-  of  4.,  to  an  estate  for  life  {z).    There  must  be  some  stronger  and  less 

equivocal  expressions  in  addition  to  the  mere  limitation  for  life,  as  for 
instance  a  direction,  that  the  estate  for  life  shall  be  without  impeachr 

(q)  ManhdU  t.  Btmfield,  2  Mad.  166.  BUU,  2  Bro.  C.  C.  570. 

Ir)  2  Jarm.  Pow.  Dey.  450.  (uS  1  J.  &  W.  559. 

(t)  Whii9  y.  Carter,  2  Ed.  366 ;    8.  C.  Ix)  See  2  Jann.  Pow.  Der.  450. 

Ambl.  670 ;  Boitwrd  ▼.  Proby,  2  Coz,  6.  (y)  2  Jarm.  Pow.  Dey.  442,  et  seq. ;  2 

(0  Meur§  y.  Meurt,  2  Atk.  266  ;  Blacks  Stoiy,  Eq.  Jur.  225,  6. 

hum  y.  8tablt9^  2  V.  ft  B.  371 ;  see  Sttmor  (t)  Mem  Y.Meurt,  2  Atk.  266  ;  Bkeh 

y.  Curwen,  5  Sim.  264,  272 ;  Knighi  y.  tem  y.  StMee,  2  V.  &  B.  370. 
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ment  of  waste  (a) ;  or  a  limitation  to  trustees  to  preserve  contingent    Part  III. 
remainders  (b) ;  or  a  direction,  that  the  estate  shall  be  settled  by  legal    chaftsr'  II 
advice  (c)  ;  or  that  the  tenant  shall  not  have  absolute  power  over  the      Sect.  2. 
estate  (d).    However  it  seems,  that  where  the  words  of  limitation  are 
to  ^.'s  issue  after  his  life  estate,  and  not  his  heirs^  the  court  will 
execute  the  trust  by  giving  A.  an  estate  for  life,  and  not  an  estate 
tail ;    on  the  ground  of  the  different  legal  operation  of  the  words 
•*  heirs,^  and  "  issue^  («). 

On  the  same  principle,  where  a  testator  has  directed  a  settlement  of 
the  devised  estate,  in  a  particular  manner,  the  court,  in  order  to  carry 
out  his  intentions,  has  ordered  the  insertion  of  a  limitation  to  trustees 
to  preserve  contingent  remainders  (/),  and  also  limitations  in  cross 
remainder  between  two  families  {g). 

If  there  be  any  doubt  as  to  the  technical  operation  of  the  words,  by 
which  the  testator  has  declared  an  executory  trust,  the  court  in 
directing  its  execution  will  follow  that  construction,  which  it  conceives 
to  be  most  agreeable  to  the  intention ;  for  although  the  same  con- 
struction must  be  put  upon  the  words  whether  the  trust  be  executed 
or  executoiy,  yet  that  is  only,  where  the  words,  which  declare  the 
executory  trust,  are  so  clear  in  themselves  as  to  point  out  what  the 
trust  is  to  be.  Thus  in  Stonor  v.  Curwen  (A)  a  testator  gave  one  third 
of  his  residue  to  his  niece,  which  he  desired  might  be  settled  by  his 
executors  on  her /or  her  separate  use  during  her  life^  but  to  devolve  to 
her  issue  at  her  death,  and  failing  issue  then  to  revert  to  his  nephew.  Sir 
L.  Shadwell,  V.  C,  said,  that  this  was  an  executory  trust,  as  to  which 
nobody  could  say,  that  the  words  used  were  so  clear,  as  at  once  to 
show  what  was  the  sort  of  conveyance  meant,  and  his  Honor  directed 
a  settlement  on  the  niece  for  life  for  her  separate  use  with  remainder 
to  her  issue  living  at  her  death  remainder  in  default  of  such  issue  to 
the  nephew  (A). 

In  all  the  cases  that  have  been  hitherto  considered,  there  was  a  DUtinetion. 
direction  to  the  trustees  in  the  will  to  settle  or  convey  the  estate ;  but  ^*^^^*J?" 
a  distinction  has  been  taken,  where  the  testator  merely  directs  the  declares  the 
purchase  of  the  estate  by  the  trustees,  and  himself  declares  the  uses  of  ^^J  to  ^* 
the  estate  when  purchased :  for  in  that  case  the  court  has  no  power  to  purchaied. 
alter  or  modify  the  testator'^s  words.     In  Austen  v.  Taylor  (i)  the 
testator  devised  lands  to  A.  for  life  without  impeachment  of  waste. 


(«)  PapiUoH  v.  Voice,  2  P.  Wms.  471; 
Lord  Qlenorehy  ▼.  Botviile,  Cas.  Temp. 
Talb.  3  ;  Bagihaw  ▼.  Spencer,  1  Yes.  153. 

(b)  PapiWm  ▼.  Voice,  2  P.  Wms.  471 ; 
Bagehom  ▼.  Spencer,  1  Yes.  153. 

(c)  White  T.  Cartor,  2  Ed.  366 ;  AmbL 
670 ;  Bastard  ▼.  Pro^,  2  Cox,  6 ;  Roel\fort 
Y.FUimaurice,  2  Dr.  &  W.  1. 

{d)  Leonard  ▼.  Barl  qf  Sutsex,  2  Yem. 
525. 


(e)  Meure  y.  Meure,  2  Atk.  266 ;  Biaek^ 
bum  Y.  Stablet,  2  Y.  &  B.  371 ;  Stonor  ▼. 
Curwen,  5  Sim.  272. 

(/)  Batkerville  ▼.  BaekervUle,  2  Atk. 
279  ;  see  Harrison  ▼.  Naglor,  2  Ck)Z,  248  ; 
3  Bro.  C.  C.  108. 

(ff)  Home  V.  Burton,  Coop.  257. 

(A)  Stonor  ▼.  Curwen,  5  Sim.  264,  268. 

(t)  Aueten  v.  Tagior,  Ambl.  376;  5.  C. 
1  Ed.  361. 
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Part  III.    remainder  to  trostees  to  preserve,  remainder  to  the  heirB  of  the  bo^ 

Chamr  n.    ^^  ^')  ^^^  bequeathed  personal  estate  to  he  laid  out  in  landy  wkidt 

SxcT.  2.      should  remain  continue  and  he  to  the  same  uses  as  the  land  before 

devised.    Lord  Northington  observed,  that  the  testator  had  referred 

no  settlement  to  the  trustees,  but  had  declared  his  ovm  use?  and  trnsts, 

which  the  court  could  not  alter  or  change,  and  he  accordingly  held, 

QiuBre ;   The    that  A .  was  tenant  in  tail  of  the  lands  to  be  purchased  (t).     Bat 

th!?^t^  ^f      some  doubt  has  been  entertained  in  the  profession  as  to  the  soondness 

of  this  last  decision  (K)  :  and  the  distinction,  on  which  it  was  founded, 
has  not  been  invariably  adopted.  In  Mewre  v.  MextreiJ)  trustees 
were  directed  to  purchase  lands,  and  to  permit  the  plaintiff  and  hn 
assigns  to  receive  the  rents  and  profits  during  his  natural  life,  and 
after  his  decease  then  in  trust  for  the  use  of  the  tsswe  of  his  body  law- 
fully begotten;  and  Sir  J.  Jekyll,  M.  R.,  held,  that  the  plaintiff 
should  be  made  only  tenant  for  life  of  the  lands  to  be  purchased  (Q. 
In  this  case  it  will  be  observed,  that  the  lands  to  be  purchased  were 
devised  immediately  to  the  limitations  declared  by  the  will,  without  any 
direction  to  the  trustees  to  settle,  and  the  estate  tail  clearly  given  to  the 
plaintiff  by  those  limitations  was  notwithstanding  modified  by  the  court, 
to  an  estate  for  life. 
Tnut  executed,  This  at  once  leads  to  the  observation,  that  it  is  only  where  something 
amd  not  MjMu.  jg  j^jf^  incomplete  and  executory  by  the  creator  of  the  trust,  that  equity 
strictly  per-       would  mould  or  modify  the  words  in  order  to  give  effect  to  the  intentions 

of  the  party.  For  if  the  limitations  of  the  trust  estate  are  definitely 
and  finally  declared  by  the  instrument  itself,  that  will  be  an  executed 
trust ;  and  it  must  be  carried  into  execution  as  strictly  and  liteially, 
as  if  it  were  a  limitation  of  the  legal  interest  (m). 

For  instance  in  Bale  v.  Coleman  (n)  a  testator  devised  lands  to 
trustees  to  pay  debts  and  legacies,  and  then  in  trust  for  A.  fi^r  Hfe  with 
power  of  leasing,  and  after  his  decease  in  trust  for  the  heirs  male  of  Ms 
body.  It  was  held  by  Lord  Harcourt,  Lord  Keeper,  reversing  Lord 
Cowper'^s  decision,  that  this  was  an  executed  trust  for  A.  in  taQ  male, 
and  the  trustees  were  decreed  to  make  a  conveyance  to  him  accord- 
ingly. And  this  distinction  was  strikingly  exemplified  in  the  case 
of  Papillon  v.  Voice  (o),  where  there  was  a  direct  devise  of  certain 
specified  lands  to  A.  with  the  same  limitations  as  those  declared  of  the 
lands,  which  the  trustees  were  directed  to  purchase  and  settle ;  and 
A.  was  held  to  take  an  estate  tail  in  the  lands  directly  devised, 


fonned. 


(0  AuttiH  T.  T^I&r,  Ambl.  3M ;  8.  C.  (t)  Mmre  ▼.  Aftfirt,  2  Atk.  286. 

1  Ed.  361.  (m)  Jirvoim  ▼.  Dukt  qfNmnMuaUtrttmi, 

(k)  Ambl.  378 ;    see  Lord  Eldon'i  re-  IJ.  k  W.  570, 1 ;   1  WaahL  Bq.  &  I,  Ch. 

marks  in  Oremr.  Stephem,  17  Yes.  76 ;  and  5,  Seet  7  ;  Feme,  Coat.  Bem.  7tli  ed.  13S 

in  Jervoite  v.  Dmkt  pf  Northttmberltrnd,  1  to  148. 

J.  ft  W.  572 ;  2  Jarm.  Pow.  De?.  445,  6  ;  (»)  1  P.  Wms.  142;  8.  a  2  Vim.  W. 

bat  see  note  1,  Ed.  369.  (o)  2  P.  Wms.  477. 
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altfaough  his  estate  in  the  lands  to  be  purchased  and  setikd  was    Vabx  III. 
restricted  to  one  for  life  (p)^  ^^^  ^ 

A  direction,  that  property  invested  in  the  funds  shall  be  "  secured""       Sbct.  2. 
ibr  the  benefit  of  the  legatee,  will  not  be  construed  into  an  executory  what  expres. 
direetion,  so  as  to  enable  the  court  to  modify  the  bequest,  which  in  its  ^^'^  ^^  °^"^ 
terms  gives  the  legatee  the  absolute  interest  (q).    And  where  there  tory. 
are  words  of  direct  gift,  as  for  instance,  a  devise  tipon  trust  for  such 
person  as  shall  from  time  to  time  be  Lord  V .,  the  subsequent  addition 
of  the  testator^s  motive  or  intention,-^as  for  example,  a  declaration 
that  the  property  should  go  and  be  held  with  the  title  as  far  as  the 
rules  of  law  and  equity  would  permit, — ^will  not  convert  the  executed 
gill  into  an  executory  trust  (r).   Where  however  the  estate  is  directed 
to  be  "purchased'' («)  ;  or  " settled ''(0  or  " conveyed '^ («)  by  the 
trustees,  that  is  clearly  an  executory  trust :  and  so,  it  seems,  is  a 
devise  to  a  person  «'  to  be  entailed  upon  his  male  heira''  (x). 

If  a  testator  create  an  executory  trust,  which  cannot  be  carried  lUeg&i  execa- 
strictly  into  execution,  from  its  illegality, — as  where  it  violates  the  ^^,Sed*cv  ^ 
rules  against  perpetuity, — ^the  court  will  endeavour  to  give  effect  to  the  p^^^. 
testator's  intentions,  as  far  as  possible,  and  the  duty  of  the  trustees  in 
such  a  case  is  to  make  as  strict  a  settlement,  as  the  law  will  allow. 
Therefore  where  there  was  a  devise  to  a  corporation,  .in  trust  to 
convey  to  A.  for  life,  and  afterwards  to  his  first  son  for  life,  and  90  to 
the  first  son  of  that  son  for  life,  with  remainder  in  default  of  such 
wne  to  B.  for  life  and  his  sons  and  their  sons  for  their  lives  in  the 
same  manner.     Lord  Cowper  said,  that  though  the  attempt  to  create 
a  perpetuity  was  vain,  yet  so  far  as  consistent  with  the  rules  of  law,  it 
ought  to  be  complied  with ;  and  he  directed  that  aU  sons  already  bora 
should  take  estates  for  life,  with  limitation  to  Che  unborn  sons  in  tail  (y). 
So  it  frequently  happens,  that  a  testator  in  creating  an  executory 
trust  makes  use  of  expressions,  which  of  themselves  have  no  strict  so  where  a 
technical  operation,  and  which  must  therefore  receive  some  definite  ^*j«cfcjted 

r  '  }yy  infonnal  or 

construction,  in  order  to  the  execution  of  the  trust.     In  these  as  in  untechnical  ex- 

pressions. 

(p)  And  see  Joneay,  Morgan^  1  Bro.  C.  C.  ter^  2  Ed.  366. 

906 ;  Wright  ▼.  Pmtmm,  Ambl.  358 ;  Oarih  (i)  Lmmard  v.  Earl  qf  Sumex,  2  Vent. 

V.  JBaidwin,  2  Ves.  646 ;  Veerkurst  v.  Duke  525  ;  Stonor  v.  Cfurwent  5  Sim.  264  ;  Bur^ 

qfSL  Alians,  5  Mod.  232, 277  ;  Douglas  y.  relly.  CrutchUy,  15  Yes.  552. 

Cbf  rwe,  1  Beiv.  59,  71.  (u)  Lord  GleHorckyY.BotviUetCti,  Temp. 

(0)  Brition  Y.  Twining,  3  Mer.  176, 182.  Talb.  3;  Humbertton  v.  Humberston,  2  Vem. 

(r)  Lord DeerkurtiT.  Duke  of  StAlbanSf  737. 

5  Mad.  232, 277  ;  8,  C  on  Appeal,  sub  nom.  (a)  Jervoise  v.  Dukeqf  NorthumberUmdt 

ToUemaehe  v.  Earl  qf  Coventry,  2  CI.  &  Fin.  1  J.  &  W.  559,  72. 

611,  and  8  Bligh,  N.  S.  547.  (y)  HumbereUm  v.  BwmHreton,  2  Vern. 

(«)  PtipiUon  V.  Voieot  2  P.  Wmi.  471 ;  737  \  S.C.I  P.  Wma.  332 ;  Prec.  Cb.  455. 
Mem'e  v.  Meure,  2  Atk.  265 ;  White  v.  Gar- 


*  It  b  extremely  difficult  to  reconcile  Lord  Hardwicke's  decision  in  Bag- 
sham  y.  Speneery  1  Yes.  142»  with  the  principle  of  these  cases.  See  Feamej 
Ckmt.  Bern.  133  to  148;  Jervoise  v.  Duke  of  Northumberland,  1  J.  &  W.  572. 
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Part  III.    other  cases  depending  on  the  construction  of  wills  the  rule  is,  to  cany 
CHAPntR  II.    ^^^  as  far  as  possible  the  intentions  of  the  testator. 
Sbct.  2.  Thus  where  a  trust  was  created  by  will  to  purchase  land,  to  be 

addedf  and  closely  entailed  to  the  testator's  family  estate  in  the  posses- 
sion of  T,  J3.,  and  the  testator  declared  by  a  codicil,  that  his  object 
was  to  have  a  head  to  the  family,  and  that  if  T.  B.  should  die  without 
male  issue,  or  dispose  of  the  family  estate,  the  residue  of  his  fortune 
should  go  to  ^.  £•  or  his  nearest  relative  in  the  male  line, — ^the  court 
directed  such  limitations  to  be  inserted  in  the  settlement,  as  would 
best  effectuate  the  obvious  intentions  of  the  testator,  by  tying  up  both 
the  estates  in  his  family  as  far  as  possible  {z). 

So  in  the  case  of  Lord  Dorchester  v.  Harl  of  Effingham  (a),  Guy 
Lord  Dorchester  was  tenant  for  life  of  settled  estates  with  remainder 
to  his  sons  and  their  issue,  so  that  his  sons  were  tenants  for  life,  and 
their  sons  tenants  in  tail,  and  he  had  a  general  power  of  revocation 
and  new  appointment  by  deed  or  will.  He  made  his  will,  in  which 
there  was  the  following  expression,  ^'all  my  landed  estates  to  be 
attached  to  my  title  as  closely  as  possible : ""  and  he  left  his  timber  and 
residuary  personal  estate  to  his  executors^  in  trust  ^^  to  increase  his 
landed  property.'*'  On  the  death  of  Ouy,  the  next  Lord  Dorchester, 
who  was  his  grandson  and  tenant  in  tail  under  the  original  settlement, 
came  into  possession,  and  filed  a  bill,  praying  to  be  declared  tenant  in 
tail.  But  it  was  held  by  Sir  Wm.  Grant,  M.  R.,  that  the  effect  of  the 
will  was  to  reduce  the  estates  tail  of  the  plaintiff  Lord  Dorchester, 
and  of  all  the  other  issue  male  to  estates  for  life,  and  his  Honor 
directed  the  estates  to  be  purchased  with  the  timber  money  and  per- 
sonal estate  to  be  settled  accordingly. 
Though  inch  In  the  recent  case  of  Banhes  v.  Le  Despencer  (b)  the  same  prin- 

^to^iniT   ^*P^^^  ^f  construction  were  applied  to  an  executory  trust  created  by 
deed.  deed.    There  Thomas  Lord   Le  Despencer  by  deed  conveyed  real 

estates  to  trustees,  in  trust  after  the  death  of  himself,  and  his  eldest 
son  to  settle  the  estates  to  the  use  of  such  persons  for  such  estates  and 
tit  such  manner^  that  the  same  should^  so  far  as  the  law  would  permit^ 
be  strictly  settled^  so  as  to  go  along  with  the  dignity  of  Le  Despencer^ 
so  long  as  the  person  possessed  of  the  same  dignity  should  be  a  lineal 
descendant  of  the  settlor.  It  was  held  by  Sir  L.  Shadwell,  V.  C.  that 
this  was  a  case,  in  which  it  was  the  duty  of  the  court  to  try  to  give 
effect  to  the  intention  of  the  parties,  by  making  a  settlement ;  and  his 
Honor  accordingly  referred  it  to  the  Master  to  approve  of  a  proper 
settlement  according  to  the  language  of  the  trust  (b). 

(m)  Wooimare  y.  Burrow,  1  Sim.  512.  tie,  12  Yes.  218 ;  Deerkurei  t.  Duki  ifSL 

la)  3   Beay.  180,  n. ;   S.  C.  stated,  10  Aibau,  5  Mtd.  232 ;  Jervoue  y.  Df^e  ^ 

Sim.  592.  NorikmrnhwUmd,  1  J.  ft  W.  559 ;  &etk' 

(6)  BoiUevy.  LeDetpeneer,  10  Sim.  576 ;  Hon  v.  Stablee,  2  V.  ft  B.  367. 

■ee  Counteee  ^flAm/eoh^  y.  Duke  qfNeweue* 
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It  seems  however  that  the  court  will  not  enforce  the  execution  of  an    Part  III. 
executory  trust  of  this  loose  and  uncertain  description,  if  it  be  founded    q^^^^'h 
upon  mere  precatory  expressions,  or  words  of  recommendation.    Thus       Sect.  2. 
in  Knight  v.  Knight  (c)  a  testator  made  an  absolute  gift  o(  all  his  real  Executory  truat 
and  personal  estate  to  his  next  male  descendant,  who  should  survive  J^  ™®^®  P^<^ 
him ;  adding,'  that  he  trusted  to  the  justice  of  his  successors  in  con-  not  enforced. 
timdng  the  estates  in  the  nude  succession  according  to  the  will  of  the 
founder  of  the  family,  and  Lord  Langdale,  M.  R.,  held,  that  the  direc- 
tions were  not  sufficiently  imperative,  to  be  enforced  as  a  trust  against 
the  devisee  (c). 

There  is  no  doubt,  but  that  personal  estate  may  be  made  the  subject  Execatory  tmtt 
of  an  executory  trust,  which  will  be  carried  into  execution  in  the  same  Jjltcw^  ^" 
manner  and  to  the  same  extent  as  that  of  real  estate  (d).  But  it  is  to 
be  observed,  that,  in  accordance  with  the  rules  of  law  on  this  point, 
where  such  words  are  used  as  would  be  executed  by  the  creation  of  an 
estate  tail  in  real  estate,  the  party  will  be  entitled  to  the  absolute 
interest  in  the  personalty ;  and  it  has  been  seen  that  a  direction  that 
the  property  is  to  be  "  settled ''  or  "  secured  "  will  not  prevent  the  ap- 
plication of  this  doctine  (e). 

In  conclusion  of  this  subject,  it  may  be  stated  generally  for  the  Howfartrus- 
guidance  of  trustees,  that  where  an  executory  trust  arises  on  marriage  J^i^he'cxef 
articles^  whose  object  ia  to  provide  for  the  husband  and  wife  and  their  cution  of  exe* 
issue,  the  trustees  will  be  justified  in  executing  the  trust  by  limiting  ^^^  *""**' 
the  estate  in  strict  settlement,  although  it  would  ceJtamly  be  the  more 
prudent  course  for  them  to  obtain  a  declaration  of  the  court  for  their 
guidance  even  in  these  cases. 

But  where  the  trust  is  created  by  will,  and  the  testator  has^not  him- 
self distinctly  and  accurately  specified  the  limitations  which  are  to  be 
inserted,  trustees  could  seldom  or  ever  be  advised  to  take  upon  them- 
selves the  responsibility  of  putting  a  construction  on  the  directions  of 
the  testator  by  the  execution  of  any  particular  settlement ;  this  can  be 
done  with  safety  only  under  the  sanction  of  the  court.  And  the  same 
remark  applies  to  executory  trusts,  created  by  any  voluntary  deed  or 
instrument  operating  inter  vivos. 

If  a  husband  have  entered  into  articles  on  his  marriage,  binding  him-  Tmstees  cannot 
self  to  make  a  particular  provision  for  his  wife  and  children,  it  will  not  "?*P*  ^  ^^^' 

•  5|        ,  *    ,    .  1      .  ^^  wttlemcnt 

be  competent  for  the  trustees  of  their  own  authority  to  accept  any  from  that  con- 
other  provision  in  lieu  of  that  contemplated  by  the  articles ;  although  th? ^Ucks^^ 
they  will  be  justified  in  instituting  a  suit,  for  the  purpose  of  bringing 
the  propriety  of  such  a  substitution  before  the  court  (/). 

(e)  Kniffhi  ▼.  Knight,  3  Beav.  148, 177.  Mer.  176 ;  D^trhunt  y.  Duk€  ^  8t»  Albam, 

ith  Stonor  ▼.  (harwen,  5  Sim.  264.  5  Mad.  232. 

{9)  Lord  Chatham Y.T9ihUl,6Bro.V.C.  {/)    Cooke   t.   F)ryn'f    Vice-chancellor 

460;  Cotmiou  o/Lmcoim  v.  Duke  of  New-  Wigram,  19th  NoTember,  1844,  MS. 
cMlIf,  12  Vea.  218 ;  Britton  y.  TwMmg,  3 


3S0 


OF   TBU8TBM   Itm  THB  PATH  INT  OP  DBBIV  UMDEB  Ji  DEED. 


Part  III. 
Siei^.  '  hylked.    2md.  Where  by  aDtviaeftrpa^mmiqflkbiB. 


lit.— Cy  Drmtmifor  tk$  PajfmmU  qfJ>tU9fmkmrt  tHe  Drmt  i$  ereoM  ig  Xkid. 

Tnrt  daed  for       A  ooBTejanoe  or  asaignnieBt  of  real  or  perBonal  estate  to  trusteei, 
^i^yment  of  j^^  ^^^^^  f^^  ^^  payment  of  the  dabts  of  the  gmtor,  is  of  veiy 

frequent  ooconrenee,  and  such  a  tmst  may  either  be  limited  to  the  pay- 
ment of  one  partieidar  debt  (a),  as  in  the  ease  of  a  mortgage,  which  h 
frequently  taken  in  this  form,  or  of  several  debts,  specified  in  the  deed 
or  in  a  schedule  annexed  to  it  (ft).  Or  the  trust  may  be  extended 
generally  for  the  benefit  of  all  the  grantor's  creditors  (c),  or  all  such  cf 
them  as  may  execute  or  otherwise  assent  to  the  deed  (d)  ;  and  this 
either  equally  and  without  distinction  (e),  or  with  certain  priorities  and 
preferences  amongst  them  (/).  And  the  debts  may  be  directed  to  be 
paid  either  in  full  (^),  or  according  to  a  certain  composition  or  proper 
tion  fixed  by  the  deed  (A). 

An  amiDgement  of  this  description,  if  made  under  a  contract  with 
the  creditors,  or  when  accepted  or  acted  upon  by  them,  is  valid*  and 


When  binding 
on  all  parties. 


8 


fa)  Pif «  V.  Aioom,  4  Boat.  ft. 

>)  Walwym  y.  CouiUt  3  Mer.  707 ;  8.  C. 
3  Sim.  14  ;  Oarrard  y.  Lord  Lauderdale,  3 
Sim.  1 ;  Pur^fof  y.  Pwr^fr^^  1  Yen.  28 ; 
Shirley  y.  Earl  Ferrere,  1  Bro.  C.  C.  41 ; 
HamUifm  y.  Houghttm,  2  Bligh,  169 ;  Boax- 
HMM  y.  Johmim^  3  Sim.  377. 

(e)  BarweU  y.  Parker,  2  Yes.  364 ;  Actom 
y.  Woodffote,  2  M.  &  K.  492;  Hinde  y. 
Blake,  3  Beay.  234;  Carr  y.  Oaunteae  qf 
BurUnffton,  1  P.  Wms.  228. 

(d)  Jhmek  y.  JTm/,  1  Yarn.  260;  4fM<«^ 
woode  y.  Stocidah,  Coop.  102 ;  Garrard  y. 
Lord  Lauderdale,  3  Sim.  1 ;  ex  parte  Rich' 


ardeom,  14  Yea.  184. 

(e)  Carr  y.  Oouuteei  qf  Bwrlingtoa,  1  P. 
Wma.  228 ;  Acton  y.  Woodgate,  2  M.  &  K. 
492;  BamUomyr.  Hougkien,  2  Bligh,  !<». 

(/)  Furqfoy  y.  Purefoy,  1  Yern.  28; 
Wakiyn  y.  Coaite,  3  Mer.  707 ;  3  Snn.  14; 
Garrard  y.  Lamiii'dalB,  3  Sim.  1. 

(ff)  Carr  y.  Counieee  qf  BwrUagtoa,  1  P. 
Wms.  228 ;  Aeton  y.  Woodgaie,  2  If .  &  X. 
492 ;  Bmmliom  y.  Somghtomf  2  Bligh,  169. 

(A)  Stepheneom  y.  Hayward^  Free.  Ch. 
819 ;  OMwtealete  y.  Blaeke,  1  Cos,  287; 
Tatlock  y.  SmUk,  6  Bingh.  339. 


Dispoaition  in  *  A  ooayeyanco  by  deed  for  the  payAient  of  debts  generally  ma  net 
trust  for  credi-  within  the  Statute  of  Fraudulent  Deyises  (3  W.  &  M.  c.  14),  although  the 
toranot  within    rights  of  specialty  creditors  might  thus  be  prejudiced  in  favour  of  those  by 

w  nl2^"'  simple  contract.  Parelow  v.  Weedm,  1  Eq.  Ca>.  Abr.  149 ;  see  Prtc. 
lent  ueyises.      ^^   ^^^  ,   ^  j.^^j   -g^.  r^  ^    ^^  ^  ^^  ^  ^^       And  this  ia  eonally  an 

authority  against  the  application  of  the  recent  statute  1  WilL  lY.  c  47 

Sby  which  that  of  William  and  Maiy  was  repealed),  to  conveyances  of  this 
escriptiott. 

8o  a  oonreyanoem  trust  fcnreraditors  18  not  within  the  statute  13  Eli2.c5i 
for  avoiding  alienations  of  property  made  in  inud  of  craditon.  Eehmek  ▼. 
CaOUmd,  5  T.  B.  424 ;  Merue  y.  Howell,  4  East,  9. 

Although  such  a  oonveyance  will  be  void  under  that  statute,  if  it  be  at- 
tended by  fraudulent  circumstances,  as  where  the  conyeying  par^  remains  in 
possession  of  the  property ;  Thoine'e  case,  3  Rep.  80,  b.  j  Sdioardi  v.  Harben, 
2  T.  R.  587 ;  Woreelff  y.  Demattoe,  1  Buzr.  467.  However  possesiioa 
retained  by  the  assignor,  though  a  strong  circumatance  of  evidence  of  fnaA 
may  be  rebutted,  and  the  assignment  sqiported.     JSaatweod  v.  Bmm, 


Orst8t.l3E]iz. 
c.  5. 

Unless  attended 
with  fraud. 
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binding  on  all  the  parties  (i)  ;  and  the  court  will  interfere  by  injunction    PiiRT  HI. 
to  restrain  the  commission  of  any  act  by  which  the  arrangement  wonld    chaftsk  n. 
be  violated  (k).    And  in  equity  a  judgment  obtained  by  a  creditor  sub-       Saor.  2. 
sequently  to  his  execution  of  the  deed  of  trust  will  not  bind  the  pro- 
perty which  passed  by  the  deed  (I). 

However  it  has  been  decided,  that  where  there  is  a  voluntary  con-  When  rero- 
veyance  or  assignment  of  property  to  trustees,  upon  trust  for  the  g„mtoi^*  ^ 
benefit  of  creditors,  but  the  transaction  is  not  communicated  to  the 
creditors,  and  they  are  not  made  parties  to  the  deed,  and  are  not 
privy  to  its  execution,  this  merely  confers  a  power  on  the  trustees* 
which  may  be  revoked  or  altered  at  the  will  of  the  grantor :  and  the 
creditors,  though  named  in  the  schedule  to  the  deed,  cannot  enforce 
tiie  execution  of  the  trust  either  as  against  the  grantor,  or  the 
trustees  (m). 

But  it  seems  to  have  been  the  opinion  of  Sir  J.  Leach,  in  Acton  v.  Whether  made 
Woodgate  (n),  in  opposition  to  that  expressed  by  Sir  L.  Shadwell,  V.  C.  bSngroimiiu. 
in  Oarrard  v.  Lord  Lauderdale  (o),  that  the  communication  by  the  nieatcd  to  the 
trustees  to  the  creditors  of  the  creation  of  such  a  trust  T^uld  defeat  the  tr^u.  Qiurre  f 
power  of  the  grantor  to  revoke  it.  And  it  has  been  decided  in  a  recmt 
case,  that  the  trustees  of  such  a  deed,  who  had  acted  upon  it  by  making 
payments  in  advance^  were  at  any  rate  entitled  to  an  answer  to  a  bill 
filed  by  them  against  the  author  of  the  deed,  and  the  person  in  whom 
the  legal  interest  in  the  assigned  property  was  vested,  to  obtain  pos- 
session of  the  property ;  and  Lord  Langdale,  M.  R.,  in  overruling  the 
demurrer  in  that  case,  appears  to  have  been  strongly  inclined  to  sup- 
port the  validity  of  the  deed  on  general  grounds  (p). 

Where  a  deed  of  assignment  and  composition  for  the  benefit  of  itsexecntionby 
creditors  generally  declared,  that,  if  all  the  creditors  to  a  certain  ^^^  ^ow 

far  neoesBary  ? 

[i)  amaU  T.  Marwood,  9  B.  &  Cr.  300.  Sim.  14  ;  Page  ▼.  Broom,  4  Buss.  6  ;  Oar- 

[Jk)  Bx  parte  Saddler,  15  Ves.  52  ;  Jfac  rard  y.  Lauderdale,  3  Sim.  1 ;  fir.  C.  2  B. 

ienzie  y.Maekensie,  16  Yea.  372  ;  S^ottie-  &  M.  451 ;  Aeton  t.  JVoodgaie,  2  M.  &  K. 

wooda  ▼.  StoeidaUf  Coop.  102.  492 ;  see  BUI  t.  Cureton,  2  M.  &  K.  511. 

(/)  Siepheiuan  v.  Bayward,  Piec.  Chan.  (n)  2  M.  &  K.  495. 

310.  (o)  3  Sim.  13. 

(m)  YTa/wyn  ▼.  CouHe,  3  Mer.  707,  and  3  (p)  Hinde  t.  BlaJte,  3  Beav.  234. 

1  R.  &  M.  312 ;  H(^ffvian  v.  Pitt,  5  Esp.  25  ;  Benton  v.  ThomhiU,  7  Taunt. 
149  ;  Manton  v.  Moore,  7  T.  R.  70. 

But  a  convevanoe  by  a  trader  of  all  his  property  in  trust  for  creditors  is  void  Void  within  the 
within  the  policy  of  the  Bankrupt  Laws,  if  a  commission  issue  within  six  BankruptLawB. 
months  from  its  execution,  accordmg  to  the  4th  section  of  6  Geo.  IV.  c.  16.     When  ? 

Although  a  similar  disposition  of  poart  of  the  trader's  property  is  good, 
unless  made  in  contenmlation  of  bankruptcy,  and  with  a  view  to  a  fraudulent 
preference,  when  it  will  be  void.    Bevan  v.  iVtmn,  9  Bingh.  107. 

By  the  Insolvent  Act,  7  Geo.  IV.  c.  57,  s.  32,  a  similwr  disposition  of  any  Or  within  the 
property  by  an  insolvent  is  made  void,  if  made  with  a  view  to  his  taking  Insolvent  Act. 
the  benefit  of  the  act,  or  within  three  months  before  his  imprisonment  under 
the  act. 
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Part  III.    amount  did  not  execute  the  deed,  or  accede  to  its  terms  by  a  certsun 

CHArasBll.    ^y»  ^^^  assignment  should  be  void ;  and  the  deed  was  not  executed 

S«cT.  2.       or  acceded  to  by  two  of  the  creditors  within  the  prescribed  time,  but 

they  had  notwithstanding  acted  under  it ;  it  was  held  by  Lord  Eldon, 

that  the  deed  though  void  at  law,  was  under  the  circumstances  valid 

and  binding  in  equity  (q). 

And  even  at  law  a  composition  deed  will  not  be  held  void,  because 
one  of  the  two  trustees  refuses  to  execute  it ;  although  there  is  a 
proviso,  that  both  should  execute  by  a  specified  time  (r). 

But  where  the  deed  is  expressly  stated  to  be  made  with,  and  the 

trusts  are  declared  for,  the  benefit  of  those  creditors,  who  should 

become  parties  to  it,  it  seems  that  even  in  equity  no  creditor,  who  hat 

not  executed  the  deedy  will  have  any  right  to  enforce  its  provisions  (i). 

However  in  a  late  case  in  Ireland  it  was  held  by  Sir  E.  Sugden,  L.  C^ 

that  it  is  not  absolutely  necessary,  that  every  creditor  seeking  the 

benefit  of  a  trust  deed  made  by  the  debtor  should  actually  subscribe 

the  deed ;  although  the  court  will  see,  that  he  has  performed  all  the 

fair  conditions  of  the  deed,  before  it  sufiers  him  to  take  any  benefit 

under  it ;  and  if  he  has  taken  any  step  inconsistent  with  its  provisions, 

it  will  deprive  him  of  all  advantage  under  it  {t). 

Of  suits  to  en-        Where  some  of  the  creditors  have  executed  a  composition  deed,  by 

force  the  ezecu-  which  an  estate  is  conveyed  for  the  payment  of  debts  generally^  but 

trosta  of  credi-  ^^^^^  refuse  to  execute,  it  has  been  held,  that  a  suit  by  those,  who 

ton'  deeds.       have  executed,  to  have  the  trust  performed  by  the  sale  of  the  estate, 

cannot  be  maintained  (u). 

If  a  trust  be  created  by  deed  for  the  pajrment  of  debts  generally^  or 
of  the  debts  specified  in  a  schedule,  and  a  bill  be  filed  by  one  of  the 
creditors  to  enforce  payment  of  his  debt ;  that  purpose  can  only  be 
efiected  by  the  general  execution  of  the  trust ;  and  the  decree  ought 
to  direct  an  account  and  payment  of  all  the  debts,  and  a  decree  for 
the  payment  of  the  plaintiff^s  debt  only  is  erroneous  (x). 

In  a  suit  by  a  creditor  to  enforce  the  execution  of  such  a  trust  deed, 
the  then  existing  trustees  must  be  before  the  court,  and  a  decree 
taken  in  their  absence  cannot  be  sustained  (y).  But  the  heir  of  the 
grantor  need  not  be  made  a  party  to  the  suit  unless  he  be  entitled  to 
the  surplus ;  though  it  is  otherwise  with  regard  to  a  trust  created  bj 
wiU  {z). 
It  is  in  the  power  of  the  party,  who  by  deed  vests  property  in  trus- 

(9)  8pottUufOode'v,8toekiale,Cwy^.\{il2\  Warren,  227. 
and  see  Dumeh  v.  JTciir,  1  Vem.  260.  («)  Atktrttm  ▼•  fForlA,  1  Didc.  376. 

(r)  Small  ▼.  Marwood,  9  B.  &  Cr.  360 ;  (jr)  HmmUon  ▼.  Hvmgktcm,  2  Bligh,  169, 

see  Good  ▼.  Cheemum,  2  B.  &  Ad.  328.  187. 

(«)  Garrard  ▼.  Lord  Lauderdale,  3  Sim.  (y)  Hamilton  t.  Heughtom,  lAi  n^n: 

13 ;  see  Ba{fo%ar  ▼.  Wellandf  16  Ves.  151,  but  see  Routh  ▼.  Kiadar^^  Sw.  144,  n. 
157.  (1)  Harris  T.  Inglaitw,  S  P.  Wms.  93. 

(0  Vleld  T.  Lmrd  Dmuughmnret  1  Dr.  & 
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tees  for  the  payment  of  his  debts,  to  prescribe  the  manner,  in  which    Part  III. 
the  trust  shall  be  carried  into  execution  (a) ;  and  in  paying  the  debts    CHAPnm*  II. 
the  trustees  are  bound  to  follow  the  directions  of  the  deed ;  and  if  by       Skct.  2. 
the  terms  of  the  trust  any  particular  debts  are  to  have  preference,  or  Order  of  pay- 
priority,  they  must  first  be  discharged  (6).     Thus  where  two  persons  ^^^i!^ 
made  an  assignment  of  their  joint  property  to  trustees  in  trust  in  the  deed. 
first  place  to  pay  their  joint  debts,  and  then  as  to  a  moiety  to  pay  the 
separate  debts  of  one  of  them,  the  joint  creditors  were  held  to  be 
entitled  to  receive  their  debts  with  interest,   before  the  separate 
creditors  took  anything  (c).     However  if  no  preference  be  given  by 
the  deed  to  any  one  debt,  and  i  fortiori  if  there  be  an  express  direc- 
tion, that  all  the  debts  are  to  be  paid  equally,  the  trust  fund  must  be 
applied  pari  passu  in  or  towards  the  discharge  of  all  the  debts  with- 
out distinction,  as  well  those  by  simple  contract,  as  by  specialty  (d). 
But  it  need  scarcely  be  observed,  that  the  rights  of  mortgagees,  or 
judgment  creditors,  or  others,  who  take  an  interest  in  the  trust  pro* 
perty  by  a  title  paramount  to  that  created  by  the  deed,  cannot  be 
affected  by  its  provisions. 

A  trust  of  this  description  extends  only  to  the  payment  of  such  Only  those 
debts,  as  are  at  the  time  contemplated  by  the  deed.     Therefore  where  p^^^^^i^ 
A.  conveyed  lands  to  trustees  in  trust  after  his  death  to  pay  the  debts  contemplated 
mentioned  in  a  schedule  to  the  deed  annexed^  amounting  in  all  to    ^    eoeea. 
6,400/.,  and  A.  contracted  debts  subsequently  to  the  execution  of  the 
deedj  it  was  urged,  that  the  land  ought  to  be  charged  with  the  subse- 
quent debts,  at  any  rate  to  an  amount  not  exceeding  the  sum  mentioned 
in  the  schedule  ;  but  the  Lord  Chancellor  held,  that  the  trust  extended 
to  those  debts  only,  which  were  owing  at  the  time  of  the  execution  of 
the  deed  («). 

It  has  been  decided,  that  the  court  in  executing  the  trusts  of  a  deed  Assets  not  mar- 
for  the  payment  of  debts,  will  not  after  the  death  of  the  grantor  J^^  crccUtors 
marshall  his  assets  as  between  the  creditors;  although  some  of  them  claiming  under 
may  have  another  fund  to  resort  to,  in  addition  to  that  created  by  the 
trust  deed.     Thus  in  Carr  v.  Countess  of  Burlington  (f)  the  Earl  of 
Burlington  by  deed  vested  lands  in  trustees  for  a  term,  in  trust  to  pay 
all  the  debts,  which  he  should  owe  at  his  decease  in  a  just  proportion, 
without  preference  of  one  debt  before  another.    After  the  EarPs 
death  his  bond  creditors  were  paid  great  part  of  their  debts  by  his 
executors  out  of  his  personal  estate,  and  it  was  thereupon  objected  on 

(a)  Carr  ▼.  Cotmimi  qfBurUngtot^  1  P.  Anon.  2  Ch.  Ca.  54 ;  Child  t.  Stephem,  1 
Wms.  229 ;  Boaiman  ▼.  Johuion,  3  Sim.  Vern.  102 ;  Woleetonerqft  y.  Lon^f  1  Ch.  Ca. 
381,  2.  32 ;  Hamilton  v.  Houghton^  ubi  tupra, 

(b)  See  Gurrard  ▼.  Ltmderdale,  3  Sim.  1 ;  (e)  Purrfoy  t.  Purffoy,  1  Vern.  28 ;  and 
Dougln  t.  AUen^  2  Dr.  &  W.  213.  see  Loddmglon  y.  Kime,  3  LeY.  433. 

(c)  Pearee  y.  Sloeombe,  3  Y.  &  C.  84.  (/)  Carry.  Counteu  qf  Burlington^  1  P. 
{d)  Carr  y.  Burlington^  1  P.  Wms.  228 ;      Wms.  228. 

Boazmm  r.  Johmton,  3  Sim.  377»  382 ;  See 
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Part  UI. 

Dnr.  I. 
CHAFnm  n. 


Creditonmay 
obtain  the  be- 
nefit of  the 
deed  after  the 
prescribed 
time. 


Where  tmatees 
hAveadiacre- 


the  part  of  the  aimple  contract  creditors,  that  the  bond  crediton 
ought  not  to  have  any  benefit  of  the  trust  term,  until  they  had  waivd 
their  preference  out  of  the  personal  estate.  But  it  was  held  by  Loid 
Harcourt,  that  the  bond  creditors  might  still  come  in  to  be  pud  the 
remainder  of  their  debts,  in  proportion  with  the  simple  oontnct 
creditors, — for  the  law  gave  them  the  fund  of  the  personal  estate,  and 
the  party  gave  them  the  fund  of  the  trust  term, — and  the  clause,  that 
no  debts  should  have  preference,  applied  only  to  their  satisfaction  out 
of  the  trust  term  {f). 

This  decision  was  questioned  by  Lord  Hardwicke  on  two  occa- 
sions (g) ;  but  the  modem  case  of  JBoazman  v.  Johnston  (A)  before 
Sir  L.  Shadwell,  V.  C,  is  to  the  same  effect  as  that  of  Carr  v.  Owt- 
teas  of  BurlingtoUf  although  it  does  not  appear  to  have  been  decided 
on  the  authority  of  that  case.  There  a  husband  and  wife  assigned  a 
beneficial  lease  their  joint  property  to  trustees,  to  sell  and  pay  certain 
debts  of  the  husband,  some  of  which  were  secured  by  his  bonds,  and 
others  by  mortgages  of  his  estates,  and  at  the  same  time  the  husband 
by  another  deed  conveyed  those  mortgaged  estates,  in  trust  after  the 
death  of  himself  and  his  wife  to  be  sold  for  the  benefit  of  their 
children.  Upon  the  death  of  their  parents  the  children  instituted  a 
suit  to  have  the  trusts  of  these  deeds  carried  into  execution.  By  the 
decree  the  beneficial  lease  was  ordered  to  be  sold,  but  the  proceeds  of 
the  sale  proved  to  be  insu£Glcient  to  pay  off  in  full  the  bond  debts  and 
also  the  debts  secured  by  the  mortgages ;  and  a  question  arose  at  the 
hearing  on  further  directions,  whether  the  bond  creditors  had  not  a 
right  to  throw  the  mortgagees  upon  the  estates  comprised  in  the  mort- 
gages, at  any  rate  to  the  extent  of  the  deficiency  of  the  proceeds  of 
the  leasehold  to  pay  the  bond  debts  in  full ;  but  it  was  held  by  the 
Vice-Chancellor,  that  the  bond  creditors  were  not  entitled  to  more 
than  was  given  by  the  trust  deed,  and  consequently  that  they  could 
only  share  the  produce  of  the  leasehold  pro  rat&  with  the  mortgagees. 
His  Honor  appears  to  have  rested  his  decision  nuunly  on  the  fact  of 
the  creditors  taking  under  the  deed  merely  as  volunteers  (a). 

Although  the  deed  of  trust  is  for  the  payment  of  such  creditors,  as 
shall  come  in  and  accept  its  provisions  within  a  certain  time,  as  within 
a  twelvemonth,  a  creditor  will  not  necessarily  be  excluded,  although  he 
does  not  come  in  within  the  prescribed  time :  but  after  that  time  is 
elapsed,  a  bill  noay  be  exhibited  to  compel  the  creditors,  who  stand 
out,  to  come  in,  or  renounce  the  benefit  of  the  trust  (A). 

Where  by  the  terms  of  the  trust  deed  no  creditors  are  to  be  paid 


Wms.  228. 

(ff)  Bancetty.  Parker,  2  Yes.  364 ;  JJoyd 
y.  Williami,  2  Atk.  110. 


(A)  3  Sim.  377. 

(O  BooMMM  T.  Jokntimtf  3  Sim.  382. 
(k)  Jhmeh  y.  Kent,  1  Vcn.  260 ;  aadiee 
SpotiUwaode  y.  Sioekdaie,  Coop.  102. 
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under  its  provisions,  until  their  claims  have  been  investigated  and  Pakt  III. 

allowed  by  the  trustees,  a  creditor  can  daim  no  benefit  under  the  deed,  ohaew  II 
and  cannot  apply  to  the  court  to  enforce  its  performance,  until  he  has       Ssct.  2. 

submitted  his  debt  to  the  trustees  for  their  investigation,  or  until  the  ixaauy^owm' 

trustees  having  been  applied  to,  have  refused  to  enter  upon  that  inves-  *■  ***  tdmi««m 

<•     J-       /i\  na  pajment  4n 

t3gation(/).  claims. 

And  if  the  trustees  are  invested  with  an  absolute  discretion  to  reject 
or  allow  the  claims  of  all  lawful  creditors,  the  court  cannot  on  the 
application  of  any  creditor  interfere  with  them  in  the  exercise  of  that 
discretion  (m).  However  the  court  will  be  reluctant  to  concede  to  the 
trustees  the  exercise  of  so  unreasonable  an  authority,  and  if  possible 
it  will  adopt  such  an  interpretation  of  the  trust,  as  will  negative  the 
existence  of  such  a  power  (n). 

A  trust  created  by  deed  for  the  payment  of  simple  contract  or  other  Trait  for  pay- 
debts,  which  do  not  bear  interest,  will  not  of  itself  change  their  nature,  ^^oi  jj^ 
ao  as  to  make  them  carry  interest  in  future.     This  however  at  one  than  Imv  in- 
time  appears  to  have  been  not  altogether  free  from  doubt.     For  in  the 
report  of  the  case  of  Can  v.  Countess  of  Burlington  (0)  Lord  Har- 
court  is  represented  to  have  declared,  that  by  the  creation  of  the  trust 
term  for  the  payment  of  debts  the  simple  contract  debts  became  as 
debts  due  by  mortgage,   and  consequently  should    carry  interest, 
although  Mr.  Cox  in  his  note  observes,  that  no  such  declaration  as 
this  appears  in  the  registrar'^s  book.    Again  in  Barwell  v.  Parker  {p) 
Lord  Hardwicke,  although  dissenting  from  the  doctrine  laid  down  as 
above  in  Carr  v.  Countess  of  Burlington^  said,  ^^  that  if  a  man  in  his 
life  creates  a  trust  for  payment  of  debts,  annexes  a  schedule  of  some 
debts,  and  creates  a  trust  term  for  the  payment,  as  that  is  in  the 
nature  of  a  specialty,  that  will  make  these,  though  simple  contract 
debts,  carry  interest  ^^(9).     But  the  distinction,  as  to  the  effect  of 
scheduling  the  debts,  does  not  appear  to  have  been  attended  to ;  and 
it  is  now  settled,  that  a  trust  by  deed  for  the  payment  of  debts,  though 
scheduled,  will  not  make  them  bear  interest,  which  they  would  not 
otherwise  carry  (r).     And  it  is  immaterial,  that  the  direction  is  for 
thejpayment  of  debts  with  interest  if  there  are  any  specialty  debts,  to 
which  that  direction  can  be  held  to  apply  (s).     It  will  of  course  be  iS^«ci»,  where 
otherwise,  where  there  is  an  express  direction  for  the  payment  of  into-  ^^^  SiS^n 
rest,  or  where  it  is  part  of  the  contract,  that  the  debts  should  be  for  payment  of 
payable  with  interest  (t). 


s 


[t)  Wain  T.  S.  qfEgmoni^  3  M.  &  K.  445. 

[m)  3  M.  &  K.  448. 

(fi)  See  3  M.  &  K.  448 ;  and  Num.  v. 
'mitmor§,  8  T.  R.  521. 

(o)  I  P.Wn».229;  and  see  Botf^om/^  ▼. 
JRtdffkx,  1  P.  Wma.  334 ;  Maaweli  v.  Wet^ 
tenhail,  2  P.  Wms.  27  ;  Lioyd  v.  WUliam, 
2  Atk.  111. 

(p)  2  Yes.  364. 

(q)  Stewart  t.  iVbd/e,  Yem.  &  Scriv.  528 ; 


and  see  Creuze  v.  HnrnttTf  2  Yes.  jnn.  157 ; 
4  Bro.  C.  C.  316;  Tait  v.  Northwiek^  ^^^. 
618. 

(r)  Shirley  v.  E.  Ferrere,  1  Bro.  C.  C.41 ; 
Hamilton  v.  Houghton,  2  BUgh,  169. 

9)  Hamilton  v,  Houghton,  2  Bligh,  187 ; 
see  Tait  v.  Lord  Northwick,  4  Yes.  618. 

(0  See  Hamilton  y.  Houghton,  2  BUgh. 
184 ;  Bath  v.  Bra4ford,  2  Yes.  588 ;  Stew- 
art  V.  Noble,  Yem.  &  Scriv.  536. 
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Part  III.  Debts  which  from  their  nature  carry  interest,  must  of  course  be 

CHAPnR  11.  P^^^  ^^^  ^  arrears  of  interest  up  to  the  time  of  payment.     But 

Sect.  2.  in  the  case  of  bond  debts,  the  creditors  will  not  be  entitled  to  receife 


Bond  crediton    more  for  principal  and  interest,  than  the  amount  of  the  penalty 

not  entitled  to     ^  j  /  \ 

interett  beyond  Secured  (tt). 

P«nai^7«  If  any  fund  has  been  actually  realized  under  the  trusts  of  the  deed 

^^J?^^^^  for  the  payment  of  debts,  but  instead  of  being  applied  immediately  in 
tnuteesfrom  discharge  of  the  debts,  it  is  invested  by  the  trustees  on  securities 
^oedltm^'  bearing  interest,  and  the  interest  is  accumulated.  The  creditors 
will  be  entitled  though  by  simple  contract,  will  be  entitled  to  interest  on  their  respee- 
o  interest.        ^.^^  debts  at  four  per  cent.,  as  interest  was  actually  made  from  their 

fund  (x). 
How  iu  inch  a  It  is  settled,  that  a  general  devise  or  charge  by  will  for  the  payment 
wS  preve^f^e  ^^  ^^^^8  out  of  real  estate,  will  prevent  the  Statute  of  Limitations  from 
Statute  of  Li-  running  against  such  debts,  as  are  not  barred  at  the  time  when  the  will 
rnn^ff^iMt  ^^^^  ^^^  operation,  vxz.^  the  death  of  the  testator  (y) :  although  a 
debts.  debt,  upon  which  the  Statute  of  Limitations  has  already  taken  efiect  at 

the  time  of  the  testator's  death,  will  not  be  revived  by  such  a  direc- 
tion {z). 

The  principle  of  these  decisions  is,  that  the  Statute  of  Limitations 
does  not  run  against  a  trust,  and  it  applies  equally  to  a  trust  created 
by  deed  for  the  payment  of  debts,  and  whether  the  property  subjected 
to  the  trust  consist  of  real  or  personal  estate.     Upon  principle  there- 
fore it  may  unquestionably  be  laid  down  (although  the  point  does  not 
appear  to  have  been  directly  decided,)  that  a  trust  created  by  deed  for 
the  payment  of  debts  generally  will  prevent  the  operation  of  the 
Statute  of  Limitations  upon  all  debts,  which  are  not  barred  at  the 
time  of  the  execution  of  the  deed  ;   although  such  a  trust  will  not 
revive  any  debt,  the  right  to  recover  which  may  have  been  previously 
lost  by  the  effluxion  of  time  (a). 
How  the  money      An  assignment  or  conveyance  in  trust  for  the  payment  of  debts  usually 
wto  be  raised    gpedfies  the  mode  of  raising  the  money  for  the  purposes  of  the  trust, 
of  the  debts.       by  directing  the  sale  or  mortgage  of  the  property  by  the  trustees  for 

that  purpose.  However  in  the  absence  of  any  such  express  direction, 
if  the  amount  of  the  sum  to  be  raised,  and  the  whole  scope  of  the  deed, 
show,  that  the  parties  must  have  intended  a  sale,  a  sale  will  be 
properly  made ;  for  in  expounding  trusts,  though  created  by  deed,  the 
intention  of  the  parties  is  to  be  pursued,  as  much  as  in  cases  of 
wills  (6).     Thus  on  one  occasion  it  was  held,  that  a  conveyance  of 

(«)  Jbum.  1  SaUc.  154 ;  Bwrke  ▼.  /oner,  (a)  See  Bwrie  ▼.  J<mn,  2  V.  ft  B.  281, 2. 

2  v.  &  B.  284;  Hughei  t.  Wjffme,  1  M.  ft  (h)  Skeldom  Y.Dormer,  2  Tern.  310;  and 
K.  20.                                                               see  /ey  ▼.  Qiibert,  2  P.  Wms.  13  ;  MUbf. 

(s)  Ptarct  V.  Sloeombe,  3  T.  ft  CoU.  84.  JlafOt,  3  P.  Wmt.  1 ;  Skrtm^my  t.  Sirewh 

(y)  Fergui  ▼.  Oore,  1  Sch.  ft  Lef.  107  ;  bwy,  I  Yes.  jnn.  234  ;  tee  Alimt  ▼.  Back- 

HargriOoetY.  MiieheU,  6  Mad.  326 ;  Hugke§  Aotii»,  2  V.  ft  B.  65 ;  WUttm  v.  HailUeg,  1 

y.Wjfnne,T,eLK.^d7;Cfrallanyf.Ouffhton,  R.ftM.590;  1  Sugd.  Pow.ll6,et seq.dtfa 

3  Beav.  1 .  ed. ;  et  vide  po9t,  nest  aection. 
(z)  Burke  v.  Jonet,  2  V.  ft  B.  275. 
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lands  to  the  use  of  trustees  and  their  heirs,  until  they  had  raised  hy  Part  III. 
saUs  or  profits  sufficient  to  pay  the  scheduled  debts,  authorized  a  mart-  c^^^l'll, 
gage  by  the  trustees  (c).  Sect.  2. 

Where  property  is  conveyed  to  trustees  for  the  payment  of  debts  Liability  of  a 
generally^  they  are  enabled  to  make  a  good  title  to  a  purchaser,  or  JJ^^^"^  ^ 
mortgagee,  who  is  not  bound  to  ascertain  the  necessity  of  the  sale,  or  plication  of  the 
to  inquire  as  to  the  existence  of  any  unpaid  debts  (rf),  or  to  see  to  the  "^'s^VFct^'^  *^ 
application  of  the  purchase-money ;  and  in  case  of  any  misappropriation  c.  76,  s.  lo. 
of  the  trust  fund,  the  creditors  must  seek  their  remedy  against  the 
trustees  (e).* 

But  the  law  was  otherwise  prior  to  the  late  act  7  &  Vict.  c.  76,  where 
the  trust  was  for  the  payment  of  some  particular  debt  mentioned  in  the 
deed  (/),  or  of  the  debts  specified  in  a  schedule  {g).  Although  if  the 
nature  of  the  trust  rendered  it  necessary,  that  the  trustees  should 
retain  the  purchase-money  under  their  management  for  any  time,  after 
the  sale  was  effected,  or  if  the  deed  gave  them  the  power  of  giving 
discharges  for  the  purchase-money,  the  purchaser  would  not  have  been 
bound  to  see  to  its  application  in  payment  of  the  debts,  tkovgk  they 
were  scheduled  (ft).  And  in  the  case  alluded  to  Sir  Wm.  Grant  on 
general  grounds  expressed  his  strong  disapprobation  of  the  doctrine, 
that  a  purchaser  was  bound  to  see  to  the  application  of  the  money, 
because  the  debts  were  scheduled  (z). 

So  an  express  clause,  giving  the  trustees  power  to  give  receipts,  and 
declaring  that  the  purchaser  shall  not  be  bound  to  see  to  the  applica- 
tion of  the  money,  would  clearly  exonerate  him  from  that  liability  even 
with  regard  to  scheduled  debts  (A).i' 


(c)  Spaldint;  v.  Shalmer,  1  Vera.  301  ; 
and  see  Ball  y.  Harris^  8  Sim.  485. 

(d)  Johnton  v.  Kenned,  3  M.  &  K.  631 ; 
Shaw  Y.  Borrer,  1  Keen,  559 ;  Bland  y. 
Bland,  4  M.  &  Cr.  428  ;  Forbes  y.  Peacock, 
11  Sim.  152,  160;  Page  y.  Adam,  4  Bear. 
269;  Yidepoff/,  Ch.  III. 

(e)  Shaw  Y.  Borrer,  1  Keen,  559 ;  Cul^ 
pepper  y.  Atton,  2  Ch.  Ca.  115  ;  Anon.  Salk. 
153  :  Duneh  y.  Kent,  I  Vera.  260 ;  Jenkine 
Y.  Hilee,  6  Ves.  654,  n. ;  Williamton  y.  Cur* 
iU,  3  Bro.  C.  C.  96 ;  Doran  y.  Wiltthire,  3 
Sw.  699,  701 ;   2  Sugd.  V.  &  P.  32,  et  seq. 


9th  ed. ;  Jonee  y.  Price.  11  Sim.  558  ;  Glyn 
Y.  IiOcAtf,  3  Dr.  &  W.  11. 

(/)  Doran  y.  WilUhire,  3  Sw.  701; 
Blliot  Y.  Merriman,  Bam.  78 ;  and  1  Keen, 
573,  stated;  S.  C.  2  Atk.  41. 

{g)  Spalding  y.  Shalmer,  1  Yern.  301 ; 
Lloyd  Y.  Baldwin,  1  Ves.  173. 

(A)  Balfour  y.  fVelland,  16  Ves.  151 ;  and 
see  Doran  y.  JViliahire,  3  Sw.  699. 

(i)  16  Ves.  156. 

(k)  Binke  y.  Lord  ftokeby,  2  Mad.  227, 
239 ;  and  see  Roper  y.  Halifax,  2  Sugd.  Pow. 
501,  App.  3 ;  Jonea  y.  Price,  11  Sim.  557. 


*  It  was  laid  down  on  one  occasion  by  Lord  Hardwicke^  that  where  there  Effect  of  a  de- 
had  been  a  decree  in  a  creditor's  suit  for  the  payment  of  debts,  which  were  cree  for  the 
charged  generally  on  the  estate,  the  purchaser  could  not  safely  pay  over  the  J'J^®*^*  ®^ 
money  to  the  trustees ;  for  the  decree  reduced  it  to  as  much  certainty  as  a 
schedule  of  the  debts,  Lloyd  v.  Baldmn,  1  Ves.  173;  and  sefe  Walker  v. 
Smallwood,  Ambl.  677.     However  it  is  stated  by  Sir  Edward  Sugden  to  be 
now  the  prevailing  opinion,  that  the  purchaser  is  not  in  such  a  case  bound  to 
see  to  the  application  of  the  money.     The  course  is  for  him  to  apply  to  have 
the  purchase-money  paid  into  court,  and  then  the  court  takes  upon  itself  the 
application  of  the  money.     2  Sugd.  V.  &  P.  34,  9th  ed.  . 

t  The  recent  act  (7  &  8  Vict.  c.  76)  has  made  a  material  alteration  in  the  ^j  ^  g  yj^^ 

z  c.  76,  s.  10. 
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pabt  m. 

DlY.  I. 

Chaftkr  II. 
Sbct.  2. 


Creditors  may 
themselTes  be 
trustees. 


Trust  deeds  for 
payment  of 
debts  are 
favoured  in 
equity,  legal 
defects  sup- 
plied. 


Whether  the  trust  he  for  the  payme&t  of  debts  geneially,  or  of  such 
as  are  scheduled,  a  purchaser  from  the  trustees  will  not  be  affected  by 
the  circumstance,  that  more  of  the  estate  was  sold  than  was  required 
for  the  purposes  of  the  trust  (/). 

It  was  laid  down  on  one  occasion  by  Lord  Eldon,  that  if  the  pur- 
chase were  not  from  the  original  trustees,  but  from  others,  to  whom 
they  had  conveyed  the  estate,  the  purchaser  would  be  bound  to  see  to 
the  application  of  the  money,  though  the  trust  were  for  the  payment  of 
debts  generally  (m)«  And  this  follows  from  the  principle  discussed  in 
a  preceding  chapter,  as  to  the  effect  of  an  unauthorized  conveyaDoe  of 
the  trust  estate  by  a  trustee  (»). 

It  is  no  objection  to  a  deed  of  trust  for  the  payment  of  debts,  that 
the  trustees  are  themselves  creditors,  who  are  to  benefit  by  the  execu- 
tion of  the  trust  (o).  However  in  such  a  case  the  trustees  have  no 
power,  analogous  to  that  of  executors,  of  preferring  their  own  debts, 
but  they  must  apply  the  trust  fund  in  discharge  of  ^  the  debts  equally 
without  distinction  (/?),  unless  indeed  by  the  terms  of  the  deed  itsdf  a 
priority  is  given  to  their  own  or  any  other  debt  (9). 

A  trust  deed  for  the  payment  of  debts  is  favourably  regarded  in 
equity,  and  it  will  be  supported,  if  possible,  notwithstanding  any  tech- 
nical informality  which  may  invalidate  it  at  law  (r).  For  instance 
where  a  party,  with  power  of  leasing  tJi  paMsesdan^  granted  a  lease 
to  commence  in  future^  in  trust  for  the  payment  of  his  debts,  the  lease 
was  supported  by  the  court,  owing  to  the  nature  of  the  trust  («).  And 
so  a  covenant  to  stand  seised  of  lands  to  the  use  of  a  person,  in  consi- 
deration of  his  paying  the  debts  of  the  covenantor  out  of  the  profits  d 
the  lands,  does  not  import  such  a  consideration,  as  will  be  sufficient  at 
law  to  raise  a  use  in  the  trustee  (t)  ;  but,  on  the  principle  that  has 


(Q  Culptpper  y.  AMtom^  2  Ch.  Ca.  116 ; 
Spalding  y.  ShahMTf  1  Vem.  801. 

(m)  Bra^hroke  y.  Imk^,  1  Yes.  417. 

(fi)  Ani9,  p.  149. 

(0)  See  Bc^fimr  y.  WeUmd,  16  Yes.  151 ; 
BoQzman  y.  Jokntim^t  8  Sim.  877 ;  AeHm  y. 
Woodgate,  2  M.  &  K.  492. 

(p)  Boaimam  y.  Johuton,  3  Sim.  382; 
Jmtm.  2  Ch.  Ca.  54 ;  Child  y.  SiepAmu,  1 


Eq.  Ca.  Abr.  141  iS.Cl  Yem.  102 ;  see 
65,  n.  (2). 

{q)  OtaTmdr.LordLmderdaUfZSmLl. 

(r)  See  2>iiiica  y.  Keni,  I  Yen.  260; 
Spoitiawoade  y.  Stockdale,  Coop.  102. 

(f)  Pollard  y.  0rteit9iUe,  1  Ch.  Ca.  10. 

(l)  Lord  Paget'i  ease,  1  Leon.  194 ;  4 
CroiB.  Dig.  nt.  32,  Ch.  0,  a.  25,  26. 


law,  respecting  the  liability  of  purchasers  paying  money  to  troatees.  The 
10th  section  of  that  act  provides^  "That  the  bonli  fide  payment  to«  and  the 
receipt  of,  any  person,  to  whom  any  money  shall  be  pliable  upon  any  express 
or  implied  trust,  or  for  any  limited  purpose,  shall  effectually  dischai^  the 
person  paying  the  same  from  seeing  to  the  application  or  being  answerable  for 
the  misapplication  thereof,  unless  uie  contraiy  shall  be  expressly  declared  by 
the  instrument  creating  the  trust."  Howeyer  the  13th  section  declares,  that 
the  act  shall  not  extend  to  any  deed  act  or  thing  executed  or  done,  or  (except 
as  to  contingent  remainders)  to  any  estate  right  or  interest  created  before  the 
1st  of  January,  1845.  But  see  this  subject  further  considered,  fw^/,  Ch.  IlL 
of  this  Division. 
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juBt  been  stated,  this  would  doabUeBS  be  sappoxted  in  equity  as  a  good    Part  III. 
equitable  conveyance.  ou^'u. 

It  may  also  be  obeerved  here,  that  a  trust  for  the  payment  of  debtfi      9kct.  2. 
18  expressly  exempted  from  the  operation  of  the  TheUusson  Act  (39  &  Trust  for  pay. 
40.Geo.  III.  c.  98),  which  restricts  the  period  for  which  the  income  of  ™^*  ?(?®^J» 

-        -"  _        _  *^  not  within  the 

property  may  be  accummated.  ThaUnson  Act. 

If  there  be  any  residue  of  the  trust  estate  after  payment  of  the  debts,  ^ay  fturpioa 
the  surplus  will  remain  vested  in  the  trustees  for  the  benefit  of  the  !^  .^  "^  ^*^^ 

...  for  the  gFUitor. 

grantor  (u). 

Trustees  of  a  creditor's  deed  have  no  power  to  compromise  suits  Tmsteeshayeno 
respecting  the  estate  without  an  express  authority,  which  must  be  ^J|^,^j^^ " 
either  oontuned  in  the  deed,  or  conferred  upon  them  at  a  meeting  of 
the  creditors.     And  if  they  enter  into  any  compromise  without  that 
authority,  they  will  be  held  responsible  to  the  creditors,  if  it  should  be 
found  to  have  been  an  improper  arrangement  (:r). 

And  the  trustees  will  not  be  justified  in  conunitting  the  entire  Must  not  com- 
management  of  the  property  to  an  agent,  although  they  are  em<-  m^t  manage- 
powered  by  the  deed  to  employ  a  person  to  make  out  the  accounts  and  perty  to  an 
collect  the  debts.    And  it  will  not  be  a  sufficient  answer  to  a  suit  *^^^* 
against  them  by  the  creditors  for  an  account,   to  say,  that  the 
accounts  and  vouchers  are  in  the  possession  of  the  agent,  who  had 
gone  abroad  (y) . 

2nd.— Q^  TnaiHtfor  th§  Paymint  qfJDebtt  tmder  a  Dwin. 

Upon  the  death  of  an  individual  the  law  vests  his  personal  estate  in  Trust  hy  wiu, 
his  peraonal  representatives,  as  a  fund  for  the  payment  of  his  debts ;  dd>?out^of  ^ 
and  it  is  not  in  the  power  of  a  testator  to  create  a  special  trust  of  his  personal  estate, 
personal  estate  for  that  purpose,  so  as  to  withdraw  it  from  the  admi- 
lustration  of  his  executors  (2).      This  doctrine  was  denied  by  Lord 
Brougham,  Oh.,  in  the  case  of  Jones  v.  Scott ^  when  it  came  before 
him  on  appeal  (a)  ;  but  his  Lordship'^s  decision  in  that  case  was  after- 
wards reversed  by  the  House  of  Lords  (&)  ;  and  the  doctrine,  as  thus 
finally  decided,  has  been  recognized  and  acted  upon  in  subsequent 
ciiees  (c).     It  is  therefore  now  conclusively  established,  that  a  trust  by 
mil  for  the  payment  of  the  testator's  debts  out  of  his  personal  estate 
has  no  legal  operation. 

A  trust  therefore  for  the  payment  of  debts  (so  far  as  it  forms  the  ^\^  *™* 
subject  of  discussion  in  the  present  work)  can  be  created  by  will  only  only  of  real 
with  regard  to  the  real  estate  of  the  testator.     And  a  trust  of  this  ^*^- 
description  is  unaffected  by  the  statute  3  &  4  Will.  IV.  c.  104,  which  by"8tetl1^&^4 

W.  IV.c.104. 

(«)  3  p.  Wms.  251,  n.  (A.)  ;    PooU  t.  (z)  J<me9  ▼.  Seotif  1  R.  &  M.  255,  261. 

Psi9,  1  BeaT.  600.  (a)  Ibid,  267. 

(<r)  Sktpherd  ▼.  7\uifgood,  T.  &  R.  379,  (b)  Jonea  y.  Seoti,  4  Q.  &  Fin. 

390.  (e)  Freake  ¥.  Cran^eldi,  4  M.  &  Cr.  499  ; 

(y)  TWiKT  V.  Conwy,  5  Beav.  515.  Btfam  v.  7\ffeeify,  1  Beav.  55. 
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Part  III.    makes  freehold  and  copyhold  estates  assets  for  the  payment  of  simple 

CHArriii'  II     contract  and  other  debts.     For  the  operation  of  that  act  is  expressly 

Sbgt.  2.      confined  to  those  estates,  which  the  person  dying  ^^  shall  not  by  his 

last  will  have  charged  with,  or  devised  subject  to  the  payment  of  his 

debts  "(rf). 

LiabiHty  of  real      At  common  law  the  real  estates  of  a  deceased  person  were  not  liable 

mra^^rim^e   ^  ^^^  payment  of  his  simple  contract  debts,  unless  made  so  liable  by 

contract  debts    his  will.     This  rule  of  law  was  partially  altered  in  the  case  of  traders 

at  common  law.  j^^  ^j^^  statute  of  47  Geo.  III.  c.  74,  which  was  repealed  and  amended 

by  1  Will.  IV.  c.  47.  And  as  has  been  already  seen,  it  is  now  wholly 
done  away  with  by  the  recent  act  of  3  &  4  Will.  IV.  c.  104. 

However  the  courts  from  an  early  period  endeavoured  to  give  effect 

to  a  general  direction  by  a  testator  for  the  payment  of  all  hia  debts, 

by  construing  it  into  a  trust  for  their  discharge  out  of  his  real  estates, 

in  case  of  the  deficiency  of  the  personalty  for  that  purpose  (e).    And 

as  the  statute  8  &  4  Will.  IV.  c.  104  does  not  alter  the  operation  of  a 

devise  or  charge  for  the  payment  of  debts,  the  decisions,  upon  the 

eflect  of  expressions  in  creating  such  a  charge,  continue  binding  autho- 

A  general  di-      rities  at  the  present  day  (/).    It  has  been  settled  by  a  series  of  cases, 

parowitof*^*    commencing  from  a  very  early  period,  and  continuing  down  to  the 

debts  win  create  present  time,  that  a  general  introductory  or  prefatory  direction  by  a 

their  payment     testator  for  the  payment  of  debts,  followed  by  a  disposition  of  the 

oat  of  real         real  and  personal  estate^  will  amount  to  a  trust  for  the  discharge  of  the 

debts,  if  necessary,  out  of  the  real  estate. — For  instance,  if  the  testa- 
tor direct — ^^  that  all  his  debts  shall,  ^rs^,  or  in  the  first  place^  be  paid 
and  satisfied,^  or  uses  words  to  that  efiect  {g) ;  or  if  a  similar  pay* 
ment  be  directed,  (without  expressing,  that  it  is  to  be  made  tn  the 
first  place  (A)  ;)  and  these  directions  are  followed  by  a  general  devise 
of  real  and  personal  estate ;  or  if  he  make  a  general  devise  of  his 
estate  ^^  his  debts  and  legacies  being  first  deducted  "^  (t)  ;  or  "  being 
first  satisfied "  (A) ;  or  "  after  payment  of  his  debis^  fee.*"  (/)  ;  in  all 

((f)  See  Charlton  v.  Wright,  12  Sim.  274.  M.  &  Cr.  695 ;  PHe9  y.  North,  Pbill.  85 ; 

(«)  2  Jum.  Pow.  DeT.  644,  et  seq.;  1  Show  ▼.  Borrtr^l  Keen,  559,  573;  BoU^* 

Rop.  Legs.  573,  et  seq. ;  6  Cruis.  Dig.  Tit.  Harris,  8  Sim.  485,  and  4  M.  Sl  Cr.  266. 

31,  Ch.  16,  s.  7,  et  seq.  (A)  /onw  y.  Williami,  8  Jar.  373 ;  W- 

(/)  See  Lord  Cottenham's  observation  in  ford  ,y.  Lew%$t  6  Mad.  33,  38 ;   Fbteh  t. 

JlftreAoi»«  Y.fi'cat/ff,  2  M.  &Cr.708,ascor-  HaiierMley,  3  Ross.  345,   n. ;  Walter  ▼. 

rected  in  Ball  y.  Harris,  4  M.  &  Cr.  269.  Hardwiek,  1  M.  &  K.  396,  402  ;  Orsvet 

(^)  Bowdler  y.  Smith,  Free.   Ch.  264 ;  y.  Orates,  8  Sim.  43,  55,  6 ;  ovennliDg  s 

Troth  Y.  Vernon,  Prec.  Ch.  430 ;   8,  C,  \  dictum  of  Sir  J.  Leach,  M.  R,,  to  the  con- 

Vem.   708 ;    Beaeherq/t  y.  Beaeherqfi,  2  trary  in  Douce  y.  Tbrrm^/oii,  2  M.  &  K. 

Vem.  690 ;  Hatlon  y.  Nicholl,  Ca.  Temp.  606. 

Talb.  110 ;  Stangor  y.  TVyon,  2  Vem.  709,  (•)  Newman  v.  Johnson,  1  Vem.  45. 

n.;  Legh  y.  Earl  qf  Warrington,  1  Bro.  (A)  Harris  ^.Ingledew,  3  P.  Wms.  91. 

P.  C.  511;  Earl  of  Godolphin  V,  Penneck,2  (/)  Tompkins  Y,7\fmpkins,Vnc,Ch.  397; 

Ves.  271 ;   Coombes  y.  Gibson,  I  Bro.  C.  C.  Smallcross  y.  Finden,  3  Vcs.  739 ;  Wtthert 

273 ;  Kentish  y.  Kentish,  3  Bro.  C.  C.  157 ;  Y.  Kennedy,  2  M.  &  K.  607 ;  see  Baisfm  t. 

Knightleg  y.  Knightley,  2  Ves.  jun.   328 ;  Lindegreen,  2   Bro.  C.   C.  94  ;    CUrk  t. 

Williams  y.  Chitty,  3  Vcs.  jur.  545  ;  Clif^  SeweU,3Aik.  100;  Kidney  y.  Omssmaker, 

ford  Y.  Lewu,  6  Mad.  33  ;  Ronalds  v.  Pel-  I  Ves.  jun.  440  ;  Bridgman  v.Dore,  3  Atk. 

tham,  T.  &  R.  418 ;  Mirehouse  y.  Scaife,  2  201 ;  King  y.  King,  3  P.  Wms.  859. 


estate. 
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these  cases  it  has  been  held,  that  a  trust  was  created  for  the  payment    Part  III. 
of  the  debts  out  of  the  real  estate  in  aid  of  the  personalty.    And  if    ckxpter'il 
the  will  be  confined  exclusively  to  the  disposition  of  real  estate^  it  has       S«ct.  2. 
been  held,  that  a  simple  direction  by  the  testator,  that  his  debts  should 
be  paid,  will  operate  as  a  charge  on  the  realty  (m). 

In  these  cases  however  the  trust  for  the  payment  of  debts  arises  T^^^^J^^^ 
only  by  implication,  as  being  necessarily  intended  by  the  testator;  it 
may  therefore  be  rebutted,  provided  anything  can  be  found  in  other 
paiHs  of  the  will  inconsistent  with  the  intention  to  create  such  a 
trust  (n). 

Thus  in  Thomas  v.  Britnell  (o)  a  testator  first  ordered  all  his  debts  As  where  a 
and  funeral  charges  to  be  honourably  paid  immediately  after  his  ^teis^^- 
decease.     In  a  subsequent  clause  he  devised  particular  premises,  presslyBttb. 
enumerating  them,  and  excepting  H.  and  i2.,  to  trustees  in  the  first  ^payment  of 
place  to  pay  and  discharge  his  debts  funeral  expenses  and  legacies ;  he  ^^^^- 
then  directed,  that  H.  and  R,  should  in  the  first  place  be  for  payment 
of  the  legacies  mentioned  in  his  will.     Sir  John  Strange,  M.  R.,  said, 
that  though  on  the  first  part  the  court  might  take  the  whole  real  estate 
to  be  charged  with  debts,  yet  as  the  testator  afterwards  distributed 
part  of  his  real  estate  for  debts  and  part  for  legacies,  it  was  too  much 
to  lay  hold  on  the  general  words  to  say,  the  whole  should  be  charged 
with  payment  of  debts :  and  he  accordingly  held,  that  the  creditors 
were  entitled  to  an  account  only  of  the  personal  estate,  and  the  other 
parts  of  the  real  estate  except  H.  and  R,  (o). 

So  in  Douce  v.  Lady  Torrington  (p)  the  testator  began  his  will  by 
directing  that  all  his  just  debts,  &c.  should  be  paid  with  all  convenient 
speed  after  his  decease.  By  a  codicil  he  devised  a  particular  property 
called  ^'  The  Lotes ""  estate,  upon  trust  in  the  first  place  to  pay  an 
annuity  and  make  other  payments,  and  to  apply  the  surplus  in  dis- 
charge of  his  simple  contract  debts.  Sir  John  Leach,  M.  R.,  held  it 
to  be  clear  from  the  codicil,  that  the  testator  did  not  intend  a  general 
charge  of  debts  upon  the  whole  real  estate,  and  that  the  charge  was 
therefore  limited  to  the  particular  estate  devised  by  the  codicil  (q). 

Again  in  Palmer  v.  Graves  (r)  the  t^stator^  after  commencing  his 
will  by  directing  his  just  debts,  &c.  in  the  first  place  to  be  duly  paid, 
subsequently  charged  a  particular  portion  of  the  rents  and  profits  with 
a  similar  payment,  and  Lord  Langdale,  M.  R.,  considered,  that  the 
general  charge  by  implication  was  controlled  by  the  specific  charge 
made  in  the  subsequent  part  of  the  will  (r).  And  the  decision  of  the 
same  learned  judge  in  the  case  of  Braithwaite  v.  Britain  (s)  is  in  one 

(m)  Harding  ▼.  Orady,  1  Dr.  &  W.  430.  {q)  Douee  ▼.  Torrington,  2  M.  &  K.  600. 

(n)  Palmer  V.  Graves,  1  Keen,  550;  PHce  (r)  Palmer  x.  Graves,  1  Keen,  545  ;   ted 

V.  North,  FhiU.  86,  7.  vide,  PhiU.  87. 

(o)  ThomoM  T.  Britnell,  2  Yes.  313.  (»)  1  Keen,  206. 
0^)  2  M.  &  K.  600. 
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Part  III. 

Dnr.  I. 
CBAMsm  11. 

SftcT.  2. 


Trust  not  re- 
butted by  a 
particular  di- 
rection for  the 
payment  of 
debts  out  of 
pernmal 
estate. 

A  general  direc- 
tion for  pay- 
ment of  debts 
by  the  "eare- 
cuiort"  does 
not  charge  the 
real  estate. 


Unless  the  exe- 
cutors are  also 
devisees  of  the 
realty. 


of  its  points  to  a  annilar  effect.  But  in  the  later  case  of  Grasou  t. 
Graves  (t)  a  testator  began  his  will  by  directing^  that  aH  his  debts,  &e. 
should  be  paid  as  soon  as  conveniently  might  be  after  his  decease.  He 
afterwards  devised  a  particular  landed  estate  to  trustees,  in  trust  to 
sell  and  apply  the  proceeds  in  payment  of  his  debts,  &c.  so  iSur  as  his 
personal  estate  should  be  insufficient  for  that  puipose,  and  there  was  a 
residuary  devise  of  the  rest  of  his  real  estates  upon  certain  trusts.  It 
was  held  nevertheless  by  Sir  L.  Shadwell,  V.  C,  upon  the  constructioii 
of  the  whole  will,  that  the  charge  of  the  debts  was  not  confined  to  tie 
particular  estate  devised  to  be  sold,  but  extended  to  all  the  testator's 
real  estates  (^).  In  this  case  the  Vice-^^lhancellor  appears  to  have 
founded  his  judgment  principally  upon  the  anxious  desire  of  the 
testator,  appearing  upon  the  whole  will,  that  all  his  debts  should  be 
paid :  although  it  seems  somewhat  difficult  to  reconcile  the  principle 
of  the  decision  with  that  of  Thomas  v.  BritnM  and  the  other  cases  of 
that  class. 

Again  in  the  still  more  recent  case  of  'Jomm  v.  WiUiams  (u)  before 
v.  C.  Ejdight  Bruce,  a  testator  began  his  will  by  a  general  directicm 
for  the  payment  of  his  debts  in  words  which  according  to  the  g^eral 
rule  amounted  to  a  charge  of  the  debts  on  the  realty ;  there  was  a 
subsequent  devise  of  a  particular  estate  to  his  wife,  in  trust  to  sell  and 
^>ply  the  proceeds  in  further  aid  and  discharge  of  his  debts.  His 
Honor  held,  that  there  was  not  a  sufficient  expression  of  an  intention 
to  do  away  with  the  preliminary  general  charge  of  debts,  and  that  the 
whole  real  estate  consequently  remained  so  charged  (u). 

However  it  is  clear,  that  where  a  general  direction  in  a  will  for  the 
payment  of  debts  is  followed  by  a  particular  direction  for  their  payment 
out  of  the  personal  estate,  the  subsequent  direction  is  not  inconsistent 
with  an  intention  to  charge  the  real  estate  also  as  an  auxiliary  fund; 
and  therefore  such  a  direction  will  not  control  the  operation  of  the 
general  charge  (or). 

Upon  the  same  principle  where  the  general  direction  for  the  pay- 
ment of  debts  is,  that  they  shall  be  paid  by  the  testator*s  executors^  or 
by  his  executors  thereinafter  named;  that  will  not  usually  amount  to  a 
charge  of  the  debts  upon  the  real  estate,  unless  there  is  also  a  dmrise  of 
real  estate  to  the  persons^  who  are  appointed  executors.  For  it  will  be 
presumed,  that  the  payment  is  to  be  made  exclusively  out  of  the  fund, 
which  by  law  devolves  upon  the  executors  by  virtue  of  their  ^^point- 
ment  (y). 

Where  however  the  executors  are  also  devisees  of  the  real  estate^  a 
general  direction,  that  all  debts  shall  be  paid  by  them,  though  describing 


If)  Gravei  t.  Chratei,  8  Sim.  43. 
(«)  JoMi  T.  WUiianUt  8  Jur.  373. 
(x)  PHet  v.  North,  PhilL  85. 
{y)  Bridgen  v.  Lander,  3  Russ.  343,  n. ; 
Keeling  v.  Brown,  5  Ves.  359 ;  Powell  v. 


RohUu,  7  Yes.  209 ;  Willany.  Lnculer,^ 
Russ.  108 ;  Warren  t.  Hdwict,  2  M.  &  K. 
49 ;  WoMee  ▼.  Henlimgion,  3  M.  &  K.  499, 
500 ;  2  Jarm.  Pow.  Der.  654. 
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them  as  executors,  will  create  a  charge  upon  the  realty  (z).    And  it    Part  III. 
is  immaterial  that  the  real  estate  is  first  devised  by  name  to  the  indi-    chaptsbII 
TidualSy  who  afterwards  are  appointed  executors,  and  are  directed  to       Sect.  2. 
pay  the  debts ;  for  that  direction  will  be  held  to  override  the  whole 
interest,  which  the  persons,  who  are  named  executors,  take  under  the 
will  (a). 

But  this  last  rule  of  construction  depends  entirely  upon  the  intention  of  But  a  devise  of 
the  testator  to  be  gathered  from  the  will  (6)  ;  and  it  will  not  be  applied  ^^\^o^^ 
unless  all  of  the  executors  take  an  immediate  equal  and  certain  inte*  of  the  executors 
rest  under  the  devise  of  the  real  estate.     Therefore  in  Keeling  v.  a chMgc^ofthc 
JBrown  (c),  where  the  testator  directed  his  debts,  &c.,  to  be  paid  by  his  ^^^' 
executrix  and  executors  thereinafter  namedy  and  then  amongst  other 
devises  gave  to  his  wife  an  estate  for  life  in  part  of  his  real  estate,  and 
appointed  her  and  two  other  persons^  who  took  no  interest  in  the  realty^ 
executrix  and  executors ;  Lord  Alvanley,  M.  R.,  held  that  there  was 
no  charge  of  the  debts  on  the  real  estate  (c).    And  so  in  Warren  v. 
Dairies  (d)  a  testator  after  directing  payment  of  all  his  debts  and 
legacies,  &c.,  by  his  executors  thereinafter  named,  devised  part  of  his 
real  estate  to  his  son  in  fee,  to  whom  he  also  gave  his  residuary  real 
and  personal  estate,  and  he  appointed  his  son  and  another  person  his 
executors :  Sic  John  Leach,  M.  R.,  held,  that  the  estate  devised  to 
the  son,  who  happened  to  be  one  of  the  executors,  was  not  for  that 
reason  to  be  considered  as  given  to  the  executors,  and  charged  with 
the  payment  of  the  debts  and  legacies  within  the  intention  of  the 
testator  (cQ. 

And  in  Wasse  v.  Hesslington  («)  there  was  a  similar  general  direc- 
tion for  the  payment  of  debts,  &c.,  by  the  executors  after  named^  and 
the  testator  then  proceeded  to  make  some  specific  devises  of  his  real 
estates,  under  which  O.  P.  one  of  the  two  persons,  afterwards  named 
to  be  executors,  took  an  estate  in  fee  simple  in  part  of  the  real  estates 
in  remainder  after  the  death  of  the  testator^s  wife,  and  charged  with  the 
payment  of  a  gross  sum  to  T.  H,  the  other  executor ^  and  the  residuary 
real  and  personal  estate  was  given  absolutely  to  T.  H.^  subject  to  the 
several  annuities  and  legacies  charged  thereon  :  upon  this  will  the 
same  learned  judge  held  it  to  be  manifest,  that  the  testator  did  not 
intend  to  subject  the  real  estate  given  to  his  executors  with  the  pay- 
ment of  his  debts  (e). 

And  where  the  real  estate  or  any  part  of  it  is  devised  to  the  Nor  will  a  de- 
executors,  merely  as  trustees  for  other  persons^  a  similar  direction  for  ^^gutow  to 

tr%utee$for 

(z)  Auhrty  v.  Mddleton,  2  Eq.  Ca.  Abr.  (A)  Symom  v.  /am«,  2  N.  C.  C.  311.         ^*^^  persont. 

497;    Finek   y^  ffaiieraley,  Z  IRmn.  3bi,  le)  Keeling  r.  Brown,  b  \e».  Z^9, 

note  ;  Hetaell  v.  Whittdter,  3  Ross.  343 ;  (d)  Warren  v.  Daoiea,  2  M.  &  K.  49. 

Dover  v.  Gregory^  10  Sim.  393.  {e)  Watte  v.  HettHngfon,  3  M.  &  K. 

(a)  Cioudtiey  v.  Pelham,  1  Yem.  411 ;  495 ;  and  see  SymonM  t.  /omer,  2  N.  C.  C. 

BitrkerY,  Duke  ^fDewnthtre^  3  Mer.  310.  301,  310. 
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Part  III.     the  payment  of  debts  by  the  executors  will  not  charge  the  devised 

Chapteb  II     ®8^^®  fis  against  the  parties  beneficially  entitled  under  the  trusts  (/). 

Sjsct.  2.       Although  if  the  trust,  so  declared  of  the  devised  estate,  be  consistent 

with  the  intention,  that  the  debts  should  be  paid  thereout,  it  will  be 

liable  to  the  debts :   as  where  the  trust  was  ^'  by  sale  or  mortgage 

to  pay  whatsoever  the  testator  should  thereafter  by  will  or  codicil 

direct^'  (g). 

Real  estate  Where  a  testator  directs  his  real  estates  to  be  sold  in  such  terms 

reeled  to  be       ^  ^  convert  it  absolutely  into  personal  estate,  and  then  bequeaths  his 

converted  ab-     personal  estate  after  payment  of  his  debtSj  the  produce  of  the  sale  of 

80  u  e  y.  ^j^^  ^^^j  estates  will  be  liable  to  the  payment  of  the  debts  (A). 

An  exprest  It  is  to  be  observed,  that  although  the  trust  for  the  payment  of 

general  devise     debts  out  of  real  estate  has  thus  frequently  been  controlled  and  rebutted, 

or  charge  for  *•  t_  i. 

payment  of        in  accordance  with  the  apparent  intention  of  the  testator,  where  the 

*^  butt3"°°*  ^  *^*"®*  '^^^  ^^^  implied  from  a  mere  general  direction  for  the  payment 

of  debts ;  yet  the  same  circumstances  will  not  be  allowed  to  have  that 
operation,  where  there  is  a  devise  expressly  in  trust  to  pay  debts,  or, 
(what  in  equity  amounts  to  the  same  thing)  (i),  an  express  charge  of 
the  debts  upon  the  real  estate ;  *  for  the  terms  of  the  will  itself  must 
then  be  followed  out,  and  they  cannot  be  modified  or  altered  to  suit 
the  supposed  intention. 
Although  a  par-       ^^  Ellison  V.  Airey  a  testator  expressly  charged  his  whole  real  estate 
^^  ^***V^  in  aid  of  the  personalty  with  the  payment  of  debts  and  legacies,  and 
with  the  pay.     by  a  Subsequent  clause  gave  a  particular  farm  to  be  sold  for  the  pay- 
ment, ment  of  his  debts  and  legacies,  and  then  by  another  clause  devised  all 

his  real  estate  to  trustees  to  receive  the  two  first  years''  profits  for  the 
payment  of  his  debts  and  legacies.     It  was  insisted,  that  only  the  par- 
ticular farm,  and  the  two  years'  profits  were  charged,  and  that  the 
generality  of  the  first  charge  was  controlled  and  restrained  by  the  sub- 
sequent directions,  but  it  was  held  by  Lord  Hardwicke,   that  the 
general  charge  still  subsisted,  and  that  he  could  not  make  any  other 
consti'uction(A).     And  the  decision  of  the  Master  of  the  Rolls  in 
But  the  parti-     Coxe  V.  Bassett  (/)  is  to  the  same  effect.     However  in  these  cases  the 
must  beret       particular  estate,  pointed  out  by  the  testator,  must  be  resorted  to  for 
sorted  to  first,    the  payment  of  the  debts  in  the  first  place  before  the  rest  of  the  real 

estate  (m). 

(/)  Powell  V.  Robim,  7  Ves.  209 ;  Womb^  Ves.  136. 
V.  Hesaliriffton,  3  M.  &  K.  496.  (t)  Bailey  v.  Biitu,  7  Ves.  323. 

(jg)  Barker  v.  Duke  qf  Detfonthire,  3  Mer.  (*)  Ellison  v,  Airey,  2  Ves.  568. 

310.  (0  3  Ves.  jun.  165. 

(A)  Kidney  T.  Couttmaker,  I  Ves.  jun.  436;  (m)  Coxe  v.  Baseelt,  3  Ves.  161. 

8.  C.  7  Bro.  P.  C.  573;  2  Ves.  jun.  267  ;  12 


*  Under  a  charge  of  debts  upon  real  estate,  not  passing  the  legal  interest 
to  a  devisee,  or  otherwise  breaking  the  descent,  the  heir  will  take  as  a  trustee 
for  the  payment  of  the  debts.    Bailey  v.  E/dns,  7  Ves.  323. 
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The  doctrine  of  election  does  not  apply  to  creditors ;  and  although     Part  III. 
a  particular  fund  be  expressly  provided  by  the  will  for  their  payment,    chacter  ii 
they  may  notwithstanding  have  recourse  likewise  to  the  testator^s       Sect.  2. 
general  estate  to  the  disappointment  of  other  parties,  for  whom  provi-  Doctrine  of 
sion  is  made  by  the  will  (n).  election  does 

A  devise  for  the  payment  of  debts  is  favoured  in  equity ;    and  a  creditors. 
general  devise  or  charge  for  that  purpose  will  be  held  to  include  copy-  Devises  for  pay- 
holds  if  required,  although  they  may  not  have  been  surrendered  to  the  Svom^ln*** 
use  of  the  testator^s  will  (o)  :  though  this  was  doubted  by  the  Lord  equity  and 
Chancellor  in  an  early  case  (p).    And  equity  in  favour  of  the  credi-  ***" 
tors  will  supply  the  want  of  such  a  surrender  (q).     And  the  same 
construction  will  obtain,  though  the  charge  of  debts  upon  the  real 
estate  be  only  implied  from  a  general  preliminary  direction  for  the 
payment  of  the  debts  (r). 

So  we  have  already  seen,  that  a  devise  to  trustees  for  the  payment  Duration  of  the 
of  debts  will  give  them  an  estate  in  fee  simple  without  any  words  of  t^ten  for^ 
limitation,  as  being  necessary  for  the  discharge  of  their  trust  (s).  that  purpose. 
Although  where  the  devise  is  to  the  executors,  they  have  been  held  to 
take  only  a  chattel  interest  for  the  satisfaction  of  the  debts  (0* 

Where  it  is  doubtful  from  the  terms  of  the  will,  whether  a  trust  has 
been  created  for  the  payment  of  debts,  equity  without  doing  violence  to 
the  words  will  endeavour  to  put  such  a  construction  on  them  as  is  most 
favourable  to  the  creditors  (u). 

Devises  for  the  payment  of  debts  were  expressly  exempted  from  the  Are  not  within 
operation  of  the  Statute  of  Fraudulent  Devises  (3  W.  &  M.  c.  14)  (x) :  f„^di5ent*  ^ 
and  the  4th  section  of  the  recent  act  1  Will.  IV.  c.  47,  by  which  the  devises. 
former  act  was  repealed,  contains  a  similar  provision.     It  has  been  ob-  ^  that  of  I W. 
served  in  consequence  by  Mr.  Fonblanque,  that  bond  and  other 
specialty  creditors,  whose  demands  in  their  nature  affect  the  land,  are 
still  liable  to  be  prejudiced  by  the  right  of  their  debtor  to  devise  his 
land  subject  to  the  payment  of  his  debts,  as  the  simple  contract 
creditors  will  in  that  case  be  entitled  to  be  paid  pari  passu  with  the 

bond  and  other  specialty  creditors  (y).    And  for  the  same  reason,  not-  Rights  of  spe- 
cialty cre- 
ditors stiU 

(«)  Kidney  t.  CotutmaJter,  12  Ves.  136,  iiih  v.  KeniUh,  3  Bro.  C.  C.  257  ;  Ronaldi  5?!?^]?^  * 

154.  V.  Feliham,  T.  &  R.  418.                               eh^  for  thi^ 

(o)  Drake  v.  Rohinton,  1  P.  Wms.  443  ;  (#)  Dover  ▼.  Greffory,  10  Sim.  393 ;  ante,  ^y^^lf 

Uarrie  ▼.  Ingledete,  3  P.  Wms.  96  ;  Hatie-  p.  224,  et  scq.                                                 ^J^^  notwith 

wood  T.  Pope,  ib,  323 ;  Jtheli  v.  Beane,  1  Ves.  (/)  Ante,  ubi  tupra.                                   .timdiinr  act  of 

sen.  265 ;  lAndopp  v.  Eborall,  3  Bro.  C.  C.  (u)  Noel  v.  Weeton,  2  V.  &  B.  273,  4.       oT T ^^ 

189  ;  Kidney  v.  Omewmaker,  12  Ves.  136,  (*)  Earl  qf  Bath  v.  Earl  i^f  Bradford,  2  ^104 

156  ;  Noel  v.  Weetim,  2  V.  &  B.  269.  Ves.  590 ;  Lingard  v.  Earl  of  Derby,  1  Bro.  ""  *"'*' 

(p)  Ckallie  v.  Caebom,  Prec.  Ch.  408  ;  C.  C.  312  ;  Howee  t.  Chapman,  4  Ves.  550 ; 

and  see  Haslewood  y.  Pope,  3  P.  Wms.  322.  Millar  v.  Morton,  Coop.  45 ;  Bailey  ▼.  Ekhu, 

(g)  Drake  v.  Robinton,  1  P.  Wms.  443  ;  7  Ves.  323  ;  Marshall  v.  MeAvary,  3  Dr.  & 

Kidney  y.Couitmaker,  12  Ves.  156  ;  Holmee  W.  235. 

V.  Coffhill,  ib,  216.  (y)  1  Fonbl.  Eq.  Tr.  B.  1,  Ch.  4,  s.  14, 

(r)  Godolphin  ▼.  Penneek,  2  Ves.  271 ;  n.  (i). 
Coambee  y.  Gibwn,  1  Bro.  C.  C.  273 ;  Ken- 


346 


OP   TBUSTBEB    FOR   THE   PAYMBNT  OF   OBBTS    UNDER   A  WILL. 


Part  III. 

Dnr.  I. 

CRAVm  II. 

Sbot.  2. 


Personal  esttte 
is  the  primary 
fund  for  pay- 
ment of  debts, 
though  the 
realty  be 
charged* 


The  personalty 
not  exonerated 
from  its  prtmd 
faeie  liability 
by  a  charge  on 
the  realty. 


withstandmg  the  act  S  &  4  Will.  IV.  c.  104,  it  may  still  be  frequently 
of  importance  to  determine  whether  a  will  operates  as  a  devise  or 
charge  for  the  payment  of  debts  {z).  For  that  act,  as  has  been  already 
seen,  does  not  affect  lands  devised  or  charged  for  the  payment  of  debts ; 
consequently  lands  so  devised  will  as  heretofore  be  administered  as 
equitable  assets,  and  will  be  applicable  in  dischaige  of  all  debts  equally 
vnthout  distinction.  Although  the  act  expressly  provides,  that,  in  tlie 
administration  of  assets  under  thai  act^  all  creditors  by  specialty  shall 
be  paid  in  full,  before  any  of  the  simple  contract  creditors  shaU  receive 
any  thing. 

Although  a  trust  is  dearly  created  for  the  payment  of  debts  out  of 
real  estate,  it  may  not  be  the  duty  of  the  trustees  at  once  to  have 
recourse  to  the  realty  for  that  purpose.  The  personal  estate  is  bylaw 
the  primary  fund  for  the  payment  of  debts,  and  must  be  first  wholly 
applied  by  the  executors  for  that  purpose ;  unless  it  be  clearly  the 
intention  of  the  testator,  not  only  to  overrate  the  realty,  but  abo  to 
ewonerate  the persojudly  from  its  legal  liability  (a). 

Thus  it  is  settled,  that  a  charge  of  debts  upon  the  real  estate 
generally  whether  created  by  a  general  preliminary  direction  for  tiieir 
payment  (&),  or  by  an  express  charge  (c),  is  primi  facie  merely 
auxiliary  to  the  personal  estate.  And  a  general  devise  of  real  estate, 
in  trust  to  make  a  similar  payment,  will  not  be  held  to  have  any  other 
operation  {d)  ;  though  there  be  a  specific  direction  for  raising  the 
debts  by  sale  or  mortgage  («)  ;  or  a  term  be  created  for  that  par- 
pose  (/)  ;  or  though  the  proportions  and  mode,  in  which  the  duurge 
is  to  be  distributed  over  and  borne  by  the  real  estate,  be  otherwise 
anxiously  prescribed  by  the  testator  (g).  And  it  is  immaterial,  that  a 
specific  part  of  the  real  estates  is  subjected  to,  and  set  apart  for  the 
payment  of  the  debts  (A)  ;  or  that  the  trust  is  expressed  in  the  form  of 
a  condition  for  the  payment  by  the  devisee  (t).  And  although  the  /nit- 
ticular  portion  of  the  real  estate,  which  is  expressly  charged  with  the 
payment  of  debts,  be  made  primarily  applicable  for  that  purpose,  yet  if 
it  prove  insufficient,  the  personal  estate,  and  not  the  other  parts  of  the 
realty y  must  first  be  resorted  to  for  the  discharge  of  the  defidency  (k). 


t 


[z)  See  PHc0  y.  Narik,  PhiU.  85. 

(a)  2  Jarm.  Pow.  Dey.  681,  et  seq. ;  1 
Rop.  Legs.  3rd  ed.  595,  et  seq. 

(b)  Hartley  ▼.  Hurle,  5  Yes.  540 ;  ITa/. 
ker  T.  Hardwieh,  1  M.  &  K.  396. 

(c)  DolnuM  ▼.  Swtiih^  Pree.  Ch.  456; 
Semweil  y.  Wake,  I  Bro.  C.  C.  144 ;  Tmer 
y.  Lord  /tout,  18  V^.  132;  Aldridge  y. 
Lord  Walkeowrt,  1  Ball  &  B.  312. 

(<f )  Brummei  y.  Protktro,  3  Yes.  111. 

(«)  Hoiiewood  y.  Pope,  3  P.  Wms.  324 ; 
Lord  Inehiquin  y.  French,  Ambl.  33 ;  S.  C 
1  Cox,  1 ;  TaU  y.  Lord  Norikwiek,  4  Yes. 
816  ;  Brydgee  y.  Phillipe, 6  Yes.  570;  Hm- 
cox  y.  Abbey,  11  Yes.  186 ;  Noke  y.  Darby, 


I  Bro.  P.  C.  506. 

(/)  DuMe  qfAneaater  y.  Mayer,  1  Bm. 
C.  C.  454 ;  Tbwer  y.  Lord  Itome,  18  Yes. 
132. 

(jy)  Watoom  y.  Brietweod^  9  Tcs.  447; 
See  Rkodee  y.  Rmdye,  1  Sim.  79. 

(h)  Gray  y.MkmMorpe,  3  Yes.  103; 
Cosfe  y.  Bam^i,  3  Yes.  155 ;  U*Leieai 
y.  Shaw,  2  Sch.  &  Lef.  538 ;  IVcveil  v. 
Ckieheeier,  2  Yem.  568 ;  CbiW/lr  y.  JISAU^ 
torn,  3  Beay.  570. 

(t)  Brtdynum  r.Dooe,^  Atlb201 ;  Mted 
y.  Bide,  2  Yem.  120 ;  Wateom  y.  Brieimood, 
9  Yes.  447. 

{k)  CoMUe  y.  UMkiem,  3  Bear.  570. 
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So  it  IS  settled,  that  the  personalty  will  not  necessarily  be  ezone-    Part  III^ 
rated,  though  the  land  be  charged  with  funeral  and  testamentary    CB^mia'lL 
expenses,  as  well  aa  with  debts,  notwithstanding  the  apparent  impro*      Sbct.  2. 
bability,  that  the  testator  should  mean  to  create  an  auxiliary  fund  for  Though  the 
the  payment  of  expenses,  which  must  be  satisfied  before  any  other  ^S2^'**V?® 
claims-     It.  was  said  indeed  by  Lord  Alvanley,  in  Burton  v.  Knowlr  "foncSTiSid 
tan  (/)» that  a  direction  for  the  payment  of  funeral  expenses  out  of  the  ^^^*5^ 
realty  afforded  a  considerable  argument  for  the  exemption  of  the 
personal  estate,  where  the  trust  fund  is  given  to  trustees  who  are  not  the 
executors.    But  this  decision  appears  to  have  been  questioned  both  by 
Lord  Boslyn  in  the  case  of  Tait  y»  Lord  HarduAcke  (m),  and  by  Lord 
Elldon  in  that  ot  Bootle  v.  Blundell{n).     And  in  several  cases  both 
before  and  since  that  of  Burton  v.  Knowlton  the  personal  estate  has 
been  held  to  be  primarily  liable  notwithatanding  a  charge  of  funeral 
and  testamentary  expenses  on  the  realty,  not  only  where  the  trustees 
have  been  also  executors  (o),  but  where  the  executors  and  trustees 
have  been  different  persons  (p).    And  although  a  charge  of  funeral 
or  testamentary  expenses,  when  supported  by  additional  circumstances, 
will  materially  assist  the  court  to  the  conclusion,  that  the  testator 
meant  to  exempt  his  personal  estate  (g)  ;   yet  it  must  now  be  con- 
sidered as  settled  that  such  a  direction  will  not  of  itself  he  sufficient  to 
support  that  inference  (r). 

And  so  a  direction  for  the  payment  of  all  the  testator's  debts  out  Or  extend  ex- 
of  his  real  estate  («),  or  that  they  may  be  fully  paid  (t)  will  not  be  fhTdebte  " 
sufficient  to  exempt  the  personalty. 

And  although  the  personal  estate  may  be  expressly  subjected  to  Or  although 
certain  particular  charges^  as  to  the  payment  of  "  legacies  "*'  (u),  or  of  ^  ^^J^^ 
^funeral  expenses  and  simple  contract  debts  ^^  (x)  ;  yet  the  principle,  expressly  to 
that  expressio  unius  est  exclusio  alterius^  will  not  apply  in  that  case,  so  P^*^*^^ 
as  to  throw  on  the  real  estate  those  charges,  to  which  the  personalty 
is  not  expressly  subjected. 

So  although  the  testator  direct  that  the  real  estate  shall  be  charge*  Or  although  a 
able  with  a  particular  specified  debt^  the  personalty  will  notwithstand-  ^J^^^^  ^* 

the  realty. 

(0  3  Yes.  108.  Cox,  254;  QasMl  y.  Gom^h,  3  Yes.  Ill, 

(m)  4  Yes.  823.  cited ;  Tower  t.  Lord  Rous,  18  Yes.  159 ; 

\n)  I  Mer.  229.  Booiie  t.  Blundell,  1  Mer.  239 ;  Grtent  v. 

(o;  Duke  o/Aneatier  t.  Mayer,  1  Bro.  Greene,  4  Mad.  148 ;  Mitekeli  y.  Mitehell, 

C.  C.  454 ;    Dohman  y.  Smith,  Free.  Ch.  5  Mad.  69  ;  Driver  y.  Ferraia,  1  R.  &  M. 

456 ;  Stepheiufm  y.  Heathcoie,  I  Ed.  37  ;  681,  685 ;  Biouni  y.  Hipkms,  7  Sim.  43. 

M^LeUtud  y.  Shaw,  12  Sch.  &  Lef.  538 ;  (r)  See  2  Jarm.  Pow.  Der.  688. 

Walter  y.  Hardmck,  1  M.  &  K.  396.  {s)  Brttmmei  y.  Prothero,  3  Yes.  Ill ; 

(p)  French  y.  Chieheeter,  2  Yem.  568 ;  3  Gray  y.  Minnethorpe,  3  Yes.  103 ;  Hartley 

Bro.  P.  C.  16 ;  Level  y.  Laneaeier,  ib.  183  ;  y.  Hwrle,  5  Yes.  540 ;  Walker  r.  Hardwict, 

Gray  y.  Mmnethorpe,  3  Yes.  103 ;  Aldridge  1  M.  &  K.  396. 

▼.  Lord  WalUcowrt,  1  BaU  &  B.  312  ;  Sta-  (J)  Hartley  v.  Hurie,  5  Yes.  540 ;   Ste- 

pMon  y.  Stapleton,  2  BaU  &  B.  523 ;  Hart'  pheneon  y.  Heatheote,  1  Ed.  37  ;  see  1  Mer. 

ley  y.  HtarU,  5  Yes.  540.  224. 

(q)  Sec  Kynatton  v.  Kynatton,  1  Bro.  C.  C.  («)  Brydgee  y.  PhilHpe,  6  Yes.  567. 

457,  n. ;  WiUiame  v.  BUhop  of  Llandaff,  1  {x)  Watson  r.  Brickwood,  9  Yes.  447. 
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Qnuere? 

The  effect  of 
an  express  gift 
of  "ff//"the 


realty. 


Part  III.  ing  be  liable  in  the  first  place  to  the  payment.  The  mere  circum- 
CHAFni'ir  '^^^'^^^9  of  the  testator  having  provided  an  additional  fund  for  the  pay- 
Sect.  2.  ment  of  that  debt,  will  not  of  itself  exempt  the  personalty  from  its 
liability  (y).  Sir  Wm.  Grant  indeed  in  his  judgment  in  Hancox  v. 
Abbey  (z)  makes  a  distinction  between  the  efiect  of  a  general  and  a 
particular  charge  in  this  respect,  but  those  observations,  so  far  as 
regards  the  general  principle,  have  been  overruled  by  the  subsequent 
decisions,  and  especially  by  that  of  Lord  Gottenham  in  the  recent  case 
of  Bickham  v.  Cruttwell  (a). 

Where  there  is  an  express  bequest  of  aU  the  testator^s  personal 
estate  (with  or  without  an  enumeration  of  particular  articles),  and  the 
will  also  contains  a  charge  of  debts  upon  the  real  estate,  it  is  doubtful 
SSen'debte^Me'  ^^^  ^^®  authorities,  whether  or  not  this  will  of  itself  operate  as  a 
chtt^  on  the   specific  bequest  of  the  whole  personal  estate,  so  as  to  throw  the  debts 

exclusively  upon  the  realty.  There  are  not  wanting  cases,  in  which  a 
gift  of  this  nature  has  been  decided  to  have  that  effect,  not  only  where 
the  trustees  of  the  real  fund  and  the  executors  have  been  different 
persons  {b),  (which  is  doubtless  a  strong  circumstance  in  favour  of  the 
exemption  of  the  personalty  (c),)  but  also  where  the  same  persons  have 
been  trustees  and  executors  (d) ;  and  there  are  dicta  both  of  Sir  Wm. 
Grant  (e)  and  Lord  Eldon  (/)  in  favour  of  the  affirmative  of  this 
position. 

But  on  the  other  hand  a  series  of  authorities  are  to  be  cited,  in 
which  it  has  been  held,  that  such  a  bequest  will  not  exonerate  the  per- 
sonal estate,  even  though  the  trustees  and  the  executors  were  different 
persons  (g)  ;  and  those  decisions  are  a  fortiori  authorities  against  the 
exoneration  of  the  personalty,  where  the  trustees  and  executors  are 
the  same  persons  (h).  It  certainly  appears  to  be  scarcely  consistent 
with  the  usual  principles  of  equitable  construction  to  hold,  that  the 
mere  addition  of  the  word  ^'  all  ^  or  '^  the  whole  ^^  or  any  similar 
expression  to  a  gift  of  the  personalty  should  of  itself  give  an  opera* 
tion  to  the  bequest,  which  it  would  not  otherwise  have :  although  it 


(y)  Noel  y.  Lord  Hmtley,  7  Pri.  241 ; 
8.  C.  1  Dan.  211 ;  Bickham  y.  Cruttwell,  3 
M.  &  Cr.  763. 

(r)  11  Vcs.  179,186. 

(a)  3  M.  &  Cr.  770. 

Iff)  Kynaeion  y.  Kytuuton,  1  Bro.  C.  C. 
45 7, n. ;  Holliday  y.  Bowman, ib,  145,  cited; 
Bamfield  y.  Wyndham,  Prec.  Ch.  101 ; 
Qreene  y.  Greene,  4  Mad.  148, 156  ;  Blount 
y.  Hipkint,  7  Sim.  43. 

(e)  See  Stepheneon  y.  Heatheote,  1  Ed. 
38 ;  Burton  y.  Knowlton,  3  Yes.  108  ;  Duke 
qf  Aneaeter  y.  Mayer,  u  stated  by  Lord 
Eldon,  1  Mer.  223,  4 ;  ItPLeland  y.  Shaw, 
2  Sch.  &  Lef.  546,  7. 

(<0  Stapleton  y.  Colville,  Forrest,  202 ; 
Mitchell  y.  Mitchell,  5  Mad.  69  ;  Walker  y. 


Jaekwn,  2  Atk.  624 ;  Driver  ▼.  Ferrmni,  1 
R.  &  M.  681,  685. 

(e)  In  Tower  y.  Lord  Rou9,  18  Yes. 
138,  9. 

(/)  In  Bootle  y.  Bkmdell,  1  Mer.  228. 

Q)  Harewoodv.  Child,  Forr.204,  sUied; 
Haelewood  y.  Pope,  3  P.  Wms.  324  ;  French 
y.  Chichetter,  2  Yem.  568,  and  1  Bro.  P.  C 
16 ;  Wataon  y.  Briekwood,  9  Yea.  447 ; 
Bruimmel  y.  Protheri,  3  Yea.  Ill;  Aid- 
ridge  y.  Lord  Wallacomri,  1  Ball  &  B.  312 ; 
Lovell  y.  Laneatter,  2  Yern.  183  ;  Cuiier  y. 
Coxeter,  ib.  302;  Bromhall  y.  WHbrahmm, 
Forr.  274 ;  Lucy  y.  Bromley,  Fltzgibb.  41. 

(A)  See  Duke  of  Aneaeter  y.  Maytr,  1 
Bro.  C.  C.  454. 
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may  be  admitted,  that  such  expressions,  when  supported  by  other  cir^  Part  III. 
eumstanceSf  would  doubtless  have  weight  with  the  court  as  evidence  of  chato»  li 
the  testator^s  intention.  Skct.  2. 

However  it  is  clear,  that  the  mere  nomination  of  a  person  to  be  The  mere  no- 
executor  (which  is  at  law  a  gift  to  him  of  the  whole  of  the  personal  °^i>^oi^  of  an 
estate,)  followed  by  a  charge  of  debts  on  the  real  estate,  will  not  not  giye  him 
exonerate  the  personalty,  whatever  might  be  the  effect  of  a  specific  *^*  ^^^^ 
gift  of  the  personalty  to  an  individual  (i)«     And  where  there  was  a  debts. 
general  gift  of  all  the  testator''s  real  and  personal  estate  to  trustees 
(who  were  afterwards  appointed  executors^)  upon  trust  to  raise  and 
pay  debts  and  legacies  first  out  of  a  particular  part  of  the  real  estate^ 
and  then  if  necessary  out  of  the  rest,  but  no  trust  was  declared  of  the 
personal  estate,  the  personalty  was  held  to  be  primarily  liable  to  the 
payment  of  the  debts  (A). 

So  it  is  also  settled,  that  a  general  residuary  bequest  of  the  personal  Nor  a  general 
estate  (/),  or  of  all  the  personal  estate  not  otherwise  disposed  of  (m),  ^est!^ 
will  not  exempt  the  personalty  from  its  primary  liability  to  the  pay- 
ment of  debts ;  for  such  a  gift  will  be  construed  to  apply  only  to  so 
much  of  the  personal  estate,  as  may  remain  after  satisfying  the  charges 
thrown  upon  it  by  the  law. 

And  though  there  is  a  preceding  gift  of  several  specific  chattels,  to 
which  the  residuary  bequest  of  the  personalty  might  reasonably  be 
held  to  apply,  yet  that  will  not  of  itself  vary  the  general  rule  as  to  the 
liability  of  the  personal  estate  (n)  ;  although  it  might  have  that  effect, 
when  assisted  by  the  context  of  the  will  (o).  There  are  several  earlier 
cases,  in  which  the  personal  estate  has  been  held  to  have  been 
exempted  on  this  ground  (p),  but  they  cannot  now  be  considered  as 
valid  authorities. 

However  it  is  undoubtedly  in  the  power  of  every  testator  to  change  What  will 
the  legal  order  of  administration,  and  to  render  his  real  estate  JhM^e*ofd\t« 
primarily  applicable  to  the  discharge  of  his  debts.     The  question  to  be  on  the  realty 
considered  by  the  trustee  before  he  makes  the  application  of  the  realty  tionof  WbcT^l 
for  this  purpose  is,  whether  this  intention  of  the  testator  is  sufficiently  "onal  estate, 
apparent  upon  the  face  of  the  will. 


(i)  Oray  y.  Minnethorpe,  3  Ves.  106; 
Siapleton  ▼.  SiapMon,  2  Ball  &  B.  523 ; 
lAtrd  Orey  t.  Lady  Grey,  1  Ch.  Ca.  296 ; 
Meadt  t.  Hide,  2  Vera.  120 ;  8,  C.  Prec. 
Ch.  2. 

{k)  Rhodes  t.  Rudyi,  1  Sim.  79 ;  and  see 
J>olman  ▼.  We»ion,  1  Dick.  26. 

(0  Samweli  y.  Wake,  1  Bro.  C.  C.  144 ; 
Walker  ▼.  Hardwiek,  1  M.  &  K.  397,  8 ;  see 
Vuke  qf  Ancaeter  y.  Mayer,  I  Bro.  C.  C. 
466 ;  White  v.  White,  2  Vem.  43. 

(fn)  Dolman  ▼.  Smith,  Prec.  Ch.  456; 
l^eneh  v.  Chiehetter,  2  Vem.  568 ;  Hart- 
ley  T.  Hwrle^  5  Ves.  540 ;  Wateon  v.  BHck^ 


tpood,  9  Ves.  447;  Noke  v.  Darby,  I  Bro. 
P.  C.  506. 

(»)  Tail  V.  Lord  Northwiek,  4  Ves.  816 ; 
Brydget  v.  Phitlipt,  6  Ves.  567  ;  T\np€r  t. 
Lord  Rous,  18  Yes.  132 ;  Stepheneon  y. 
Heaiheote,  1  Ed.  38. 

(o)  See  Bootle  v.  Blundell,  1  Mer.  236, 7. 

Ip)  Adams  v.  Meyrick,  1  £q.  Ca.  Ahr. 
271;  2Atk.  626,n.;  Wainwright  y.  Bend- 
lowes,  2  Vern.  718;  Prec.  Ch.  451 ;  Bick^ 
nel  V.  Page,  2  Atk.  79 ;  Anderton  v.  Cook,  I 
Bro.  C.  C.  457,  cited ;  Walker  v.  Jackson,  2 
Atk.  624 ;  Hayford  v.  Benlons,  Prec.  Ch. 
451 ;  S.  C,  Ambl.  581. 
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Dnr.  I. 

CEAnm  n. 

tecT.  2. 

Fumeily  m 

rtikni  nqoitite 
for  ihtt  pur- 
pow. 

NoWftheln/M- 

SQfficienty  if 
deariy  ez- 
presiedor 
indicated. 


Whatasulfi- 
dent  indicatloii 
of  snch  an  in« 
tention. 


Effect  of  tras- 
teesandeze- 
caton  being 
different  per- 
sons. 


Danger  of 
tmstees  acting 
upon  an  implied 
intention  to 
exonerate  the 
personal  estate. 


Originally  it  was  the  mle,  that  the  personal  estate  could  not  be 
exempted  from  the  paym^it  of  debts  and  I^acies  without  expreu 
words  {q).  And  it  has  been  a  subject  of  regret  to  several  great  judges, 
that  this  original  rule  was  ever  departed  from  (r). 

However  it  has  been  long  settled,  that  express  words  are  not  neces- 
sary, but  that  the  personal  estate  will  be  exonerated,  if  the  intentioi 
of  the  testator  to  that  effect  a{^ar  by  necessary  implication  npcNi  the 
Ciuse  of  the  will  {s)  :  and  for  the  purpose  of  collecting  this  intention 
every  part  of  the  will  must  be  considered  (i). 

For  any  practical  purpose,  this  principle  of  construction  does  little 
more  than  change  the  terms  of  the  question ;  for  as  was  observed  by 
Lord  Eldon  ^'  in  any  particular  case  no  man  knows,  how  it  will 
apply^(«).  Upon  this  point  little  more  can  be  done,  than  to  call  the 
attention  of  the  reader  to  the  several  cases,  in  which  the  testator  s 
intention  to  exempt  the  personalty  has  been  held  su£Sciently  manifest. 

In  many  of  the  earlier  cases,  that  occurred  shortly  after  the  relaxa* 
tion  of  the  original  rule,  according  to  which  exptem  words  w»e 
requisite,  the  implication  was  raised  i:q>on  very  slight  and  equivocal 
expressions,  such  as  a  mere  residuary  disposition  of  the  personal 
estate  (x).  These  decisions  however  have  been  clearly  overruled  by 
the  later  authorities,  which,  without  returning  to  the  original  rule, 
have  settled,  that  the  implication  must  be  such,  as  clearly  and  neces- 
sarily arises  from  the  several  provisions  of  the  will  (y). 

The  circumstance,  that  the  trustees  for  the  payment  of  debts  out  of 
the  real  estate  and  the  executors  are  different  persons^  has  always  been 
considered  as  favourable  to  the  exemption  of  the  personalty  {z) ; 
although  it  is  very  far  from  being  conclusive  evidence  for  that  pur- 
pose  (a).  But  with  this  single  exception  it  seems  scarcely  possible  to 
extract  any  general  rule  of  construction  from  the  cases,  that  have  been 
decided  in  favour  of  the  exemption  of  the  personal  estate,  apd  of  which 
a  list  will  be  found  in  the  note  below  (ft).  It  will  be  sufficient  for  oar 
present  purpose  to  remark,  that  the  pwusal  of  those  cases,  with  the 


{q)  FsregBt  v.  JtoMfUon,  Bunb.  301; 
Papkam  t.  Bamjield,  9  Yes.  453,  stated; 
Howeli  ▼.  Price,  Prec.  Ch.  477 ;  and  see 
HMtlewood  T.  Pope,  3  P.  Wms.  325 ;  Pkippe 
y.  AMMeley,  2  Atk.  58. 

(r)  See  Dukeiff  Anetuter^.  Maiftr,  1  Bro. 
C.  C.  462 ;  Wotmm  t.  Briekwood,  9  Yes. 
463 ;  Ot7/iiiff  y.  Steele,  1  Sw.  28. 

{$)  Bootle  V.  Blundett,  1  Mer.  193,  and 
cases  dted ;  LampMer  t.  Deaptard,  2  Dr.  & 
W.  63. 

[t)  BtViandsee  Qittint  y.  Steeh,  lSw.28. 
i)  1  Swanst.  28. 

r)  IFoiM  y.  Whitfield,  8  Yin.  Abr.  437, 
pL  19 ;  Adame  y.  Mejpriek,  1  Eq.  Cas.  Abr. 
271 ;  Wainwriffki  y.  Bendlowee,  2  Yem.718; 
Bieknel  y.  Page,  2  Atk.  79 ;  Walter  y.  Jack- 


mm,  2  Atk.  624 ;  Jndertom  y.  Coaka,  1  Bio. 
C.  C.  457,  dted;  JTyiutf/m  r.Kymaetom,ik. 
note ;  Goikill  y.  Hough,  3  Yes.  110,  dted. 

(y)  Brmmmei  y.  Protkero,  3  Yea.  110; 
AM2^  y.  AiiW«,  5  Yes.  540 ;  JISAm*  T.  Sto- 
ter,  8  Yes.  305 ;  St^Mom  y.  StmUetom,  2 
BaU  &  B.  523. 

{z)  Stephenaom  y.  Heatheote,  1  Ed.  38; 
2>.  qfAneatter  y.  Mapor,  1  Bro.  C.  C.  454  ; 
Burton  y.  Knowliou,  3  Yes.  106 ;  Grmp  y. 
Mhmethorpe,  3  Yes.  103 ;  Booiie  y.  Blmuka, 
1  Mer. 227;  J9rr4re» y. PAOIvw, 6 Yes. 572. 

(a)  See  Bootle  y.  Bhmdali,  1  Mer.  227. 

(b)  St^letou  y.  Col9Ule,f€n.  202 ;  Att^ 
Gen.  y.  Barhhum,  ih.  206,  dted;  JKpmmHom 
y.  Kpnaetou,  1  Bro.  C.  C.457,ii. ;  HoUidap 
y.  jBmmimm,  t».  145,  dted;  Wtmmm  y.  Bf. 
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long  series  of  coimter-decisions^  renders  it  sufficiently  apparent,  that  no    Fart  IIL 
trustee  of  real  estate  devised  for  the  payment  of  debts  could  be  advised    q  ^^*  ^'jj 
to  apply  the  real  fund  in  exoneration  of  the  personalty,  where  there      Sbct.  2. 
IB  no  express  direction  for  that  purpose  in  the  will,  except  under  the  """" 
immediate  direction  of  the  court. 

It  may  be  observed,  that  where  the  expressions  used  warrant  such  Debts  paid  rate, 
a  construction,  the  debts  may  be  payable  rateably  out  of  the  real  and  ^^\  ^^^ 
personal  estate  (d).  sonai  estate. 

It  is  now  settled,  (although  at  one  time  the  practice  seems  to  have  ^^^ ' 
been  otherwise)  («),  that  parol  or  extrinsic  evidence  is  inadmissible  for  trinsic  evidence 
the  purpose  of  showing  the  testator^s  intention  to  exonerate  his  per-  ixAdmusible  to 
Bonal  estate ;  and  the  court  is  at  liberty  to  look  only  to  the  terms  of  tention  to  exo- 
the  will  itself  in  deciding  that  question  (/).  1^^^' 

Where  a  trust  for  the  payment  of  debts  out  of  the  real  estate  is 
clearly  established,  and  there  is  no  question  as  to  the  propriety  of  the 
immediate  application  of  the  trust  estate  for  that  purpose,  it  remains 
to  consider  the  powers  and  duties  of  the  trustee  as  to  the  raising  of 
the  requisite  funds,  and  the  application  of  those  funds  in  payment  of 
the  debts. 

Where  the  trustees  are  expressly  authorized  by  the  wiU  to  raise  the  How  the  money 
amount  of  the  debts  by  sale  or  mortgage,  no  question  can  arise  as  to  payment  of    ' 
their  power  of  making  an  effectual  disposition  of  the  estate,  either  by  debts. 
way  of  absolute  sale  or  mortgage,  for  the  purposes  of  the  trust.    And 
it  seems  that  a  trust  to  seU  lands  for  the  payment  of  debts,  will  autho- 
rize a  nufrtgage  for  that  purpose,  which  is  a  conditional  sale  (^),  unless 
indeed  it  be  the  clear  intention  of  the  testator  in  directing  the  sale, 
that  his  real  estate  should  be  absolutely  converted ;  for  in  that  case  a 
mortgage  will  not  be  a  proper  execution  of  the  trust,  as  the  testator's 
intention  would  thus  be  frustrated  (A). 

But  although  there  may  be  no  specific  direction  for  the  sale  of  the  By  sale  or 
estate,  but  only  a  trust  to  raise  (i),  or  to  pay  the  debts  (k)  ;  or  a  devise  ^^''^^fiW^- 


qf  JUmuUfgr,  I  Cox,  254;  Webb  ▼.  /ohm,  2 
Cox,  245  i  S,C.2  Bio.  C.  C.  60;  Hamew 
▼.  Abbey,  U  Ves.  179 ;  Burton  v.  KnowUon, 
3  Yes.  107  ;  Bootie  v.  BhmdeUy  1  Mer.  193 ; 
arten^  T.  GreenMy  4  Mad.  148;  Miieheil  t. 
MUeheli,  5  Mad.  69  ;  Driver  ▼.  F^rrand,  1 
R.  &  M.  681 ;  autterbuek  y.  Chaterbuek,  1 
M.  &  K.  15 ;  Bhunt  y.  Hipkhu,  7  Sim.  43 ; 
JLamphier  ▼.  Deepard,  2  Dr.  &  W.  59. 

(iQ  Boughion  t.  JosMt,  8  Jiuist,  329  ;  see 
Stoeker  v.  Harbin,  3  Beav.  479. 

(«)  Bamfield  v.  Wyndham,  Prec.  Ch.  101 ; 
Omnaboroughy,  Oameborough,  2  Vem.  252 ; 
SUqfletim  v.  CoMUe,  For.  202,  Bee  208  ;  JTy- 
hm/or  t.  Kynoiton,  1  Bro.  C.  C.  457,  n. 

(y*)  Inehi^in  t.  French,  Ambl.  40,  and 
1  Cox,  9 ;    Siephenion  v.  Heaihcoie,  1  Ed. 


39,  43 ;  Brummel  y.  ProiherOf  3  Vea.  113 ; 
BooHe  y.  BhmdeU,  I  Mer.  220 ;  Aidridge  y. 
Lord  WalUcouri,  1  Ball  &  B.312, 15  ;  Par* 
Hr  y.  Feamleg,  2  S.  &  St.  593. 

(g)  MUU  y.  Bank§,ZV.  Wnu.  9  ;  BaU  y. 
HarrU,  8  Sim.  485;  S.  C.  4  M.  &  Cr.  264, 
268. 

(A)  Haldenbg  y.  Spofforth,  1  Beay.  390 ; 
1  Sugd.  Pow.  538, 6th  edition. 

(i)  Wareham  y.  Broum,  2  Vem.  154; 
Bateman  y.  Baieman,  1  Atk.  421. 

(*)  E.  qfBath  y.  B,  qfBrat^ord,  2  Vea. 
590 ;  Ball  y.  Harria,  8  Sim.  485 ;  4  M.  &  Cr. 
266 ;  Barker  y.  D.  qf  Devonshire,  3  Mer.  310 ; 
Shaw  v.Borrer,  J  Keen,  559 ;  Forbee  y.  Pm- 
eock,  11  Sim.  152. 
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Part  III. 

Div.  I. 

Chaftbb  II. 

Sect.  2. 


Unless  ex. 
pressly  confined 
to  rents  and 
profits. 


Hdr  compel- 
lable to  join 
in  the  sale. 


Purchaser  not 
bound  to  in* 
quire  into  ne* 
cessity  of  sale 
or  application 
of  money. 


subject  to  or  charged  with  debts  (/)  ;*  or  the  debts  and  legacies  being 
first  deducted  (m)  ; — ^in  all  these  cases  the  trustees  may  properly 
raise  the  required  amount  by  sale  or  mortgage  without  waiting  for  a 
decree.  For  such  a  disposition  of  the  estate  is  necessary  to  the  due 
execution  of  the  trust.  And  in  the  case  of  a  will  a  sale,  if  intended, 
will  be  supported,  however  obscurely  the  intention  may  be  expressed  (n). 

But  it  seems,  that  if  the  testator  expressly  direct,  that  the  debts 
shall  be  raised  by  the  perception  of  the  rents  and  proJitSy  this  will 
restrain  it  to  a  payment  out  of  the  rents  and  profits  only,  and  the  court 
cannot  decree  a  sale  (o).  Although  in  an  early  case  this  distinction 
appears  to  have  been  disregarded,  and  a  sale  was  directed  notwith- 
standing a  very  similar  direction  (p).  And  a  distinction  has  been  taken 
where  the  trust  is  to  raise  by  annual  rents  and  profits,  in  which  case 
alone  it  has  been  held,  that  a  sale  is  not  authorized  (g). 

The  heir  at  law  of  the  testator  will  be  compelled  to  join  in  a  sale  by 
a  devisee  in  trust  for  the  payment  of  debts  if  the  trustee  cannot  pass 
the  legal  estate  (r).  And  we  have  seen  that  in  the  case  of  a  devise 
the  heir  ought  to  be  made  a  party  to  a  suit  for  the  pajrment  of  ihe 
debts,  though  it  is  otherwise  where  the  trust  is  created  by  deed  (s)» 

Where  the  real  estate  is  devised  to  trustees  for  the  payment  of 
debts,  upon  the  insufficiency  of  the  personal  estate^  it  is  the  established 
opinion  of  the  profession,  that  a  purchaser  or  mortgagee  is  not  bound 
to  enquire  whether  the  real  estate  is  wanted  or  not  (^),  although  it  may 
be  otherwise  where  the  estate  is  not  devised  to  the  trustees^  but  a  mere 
power  of  sale  is  given  to  them  upon  the  deficiency  of  the  personalty  (tc). 
If  however  the  real  estate  be  devised  to  an  infant^  subject  to  the  pay- 
ment of  debts  in  case  of  the  deficiency  of  the  personal  estate,  the  court 
will  not  direct  a  sale  of  the  devised  estate  without  the  Masters 


(0  Elliot  V.  Meryman,  2  Atk.  41,  and 
Bam.  78,  stated ;  1  Keen,  573  ;  Walker  t. 
Smallfpood,  Ambl.  676  ;  Bailey  t.  Bkitu,  7 
Yes.  323  ;  Dalton  v.  Hewen,  6  Mad.  9  ;  In- 
ehifuin  v.  French,  Ambl.  38, 1  Cox,  1. 

(m)  Newman  v.  Johmoti^  1  Vem.  45. 

(n)  War^ford  y.  Thompton^  3  Yes.  513  ; 
1  Sugd.  Pow.  538. 

(o)  Bidoui  V.  B.  qfPlymouiht  2  Atk.  105; 
Carter  ▼.  Bamaditton,  1  P.  Wms.  518  ;  IaH' 
gardv.  B.  qf  Derby,  1  Bro.  C.  C.  311. 

(/;)  Bemry  y.  Atkham,  2  Yem.  26. 


(q)  Anon.  1  Yem.  104 ;  and  see  this  sub- 
ject further  considered,  poet,  [Trustees  for 
Raising  Portions]. 

M  Fowle  y.  Green,  1  Cb.  Ca.  262. 

(eS  ffoilewood  y.  Pope,  3  P.  Wms.  323. 

(/)  Lanyley  y.  B,  qf  Oxford,  AxnbL  797 ; 
Co.  Litt.  290,  b.  ButL  note,  XIY. ;  2  Sagd. 
Y.&  P.  47,  9th  edition.  « 

(ti)  Dike  y.  Bieke,  Cro.  Car.  335 ;  CV- 
pepper  y.  Aeton,  2  Ch.  Ca.  221 ;  2  Sogd. 
Pow.  497,  6th  edition  ;  2  Sogd.  Y.  &P.  48, 
9th  edition. 


No  distinction  *  ^  distinction  appears  to  have  been  taken  at  one  time  between  the  effect  of 
between  a  de-  a  devise  in  trust  to  pay  debts,  and  a  mere  charge  of  the  debts  on  the  estate, 
yise  and  a  with  regard  to  the  powers  of  the  trastee  to  sell  the  property  for  the  discharge 

charge  for  pay-  of  the  debts.  Anon.  Mosely,  96 ;  and  see  Newell  v.  Ward,  Nels.  38,  and 
ment  of  debts.    F^^cmoult  v.  Bedire,  1  P.  Wms.  430.     This  distinction  however  has  been 

lone  since  overturned.     Elliot  v.  Meryman,  2  Atk.  41  ;  Walker  v.  Smallwood, 
Ambl.  676  ;  Bailey  v.  EkinSy  7  Ves.  323 ;  see  2  Sugd.  V.  &  P.  38,  9th  edit. 
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report  stating  the  existence  of  such  a  deficiency,  although  the  defi-    Part  III. 
ciency  may  be  admitted  at  the  hearing  of  the  cause  (x).    The  general   chapter  li 
liability  of  a  purchaser  to  see  to  the  application  of  the  money  in  dis-       Sect.  2. 
charge  of  the  debts  has  been  already  considered,  and  for  this  purpose 
it  is  immaterial  whether  the  trust  be  created  by  deed  or  will  (y).* 

Where  an  express  power  of  sale  is  conferred  on  the  trustees  for  the  Sale  may  be 
purpose  of  raising  the  funds  requisite  for  paying  the  debts,  they  are  ^ction,^or^ri-*^ 
usually  authorized  to  sell  either  by  public  auction  or  private  contract,  vate  contract. 
But  in  the  absence  of  any  such  express  authority  it  is  not  essential,  that 
the  sale  should  be  made  by  public  auction  (although  such  will  be  the 
more  advisable  as  well  as  the  more  usual  course),  but  a  bond  fide  dis- 
position by  private  contract  will  be  equally  proper  (z).     The  decisions 
already  alluded  to,  which  establish  the  validity  of  a  mortgage  in  lieu  of 
an  absolute  sale  are  impliedly  authorities  for  this  position.     However 
trustees  who  sell  by  private  contract,  will  not  be  justified  in  insisting 
on  any  special  or  unusual  conditions,  which  would  be  calculated  to 
reduce  the  selling  value  of  the  estate  (a). 

A  will  ordinarily  speaks  from  the  death  of  the  testator ;  therefore  What  debts  are 
all  the  creditors  of  the  testator  at  the  time  of  his  decease,  will  be  ^     ^^' 
entitled  under  a  general  devise  in  trust  for  payment  of  debts  (&). 
Although  if  the  testator  have  shewn  a  clear  intention  to  confine  the  Only  those  con- 
trust  to  his  creditors  at  the  time  of  making  the  will  that  intention  Jh"wUL^  ^^ 
will  prevail,  and  no  subsequent  creditors  will  be  suffered  to  take  any 
benefit  under  the  trust.     For  instance  where  a  testator  devised  his 
lands  after  debts  paid,  adding  "  my  debts  are  only  those  contained  in 
the  schedule^  2iXiA,  he  afterwards  contracted /re^Aefei^^:   the  lands 
were  held  to  be  liable  only  to  the  debts  mentioned  in  the  will  (c). 

It  has  been  already  stated,  that  a  devise  or  charge  by  will  for  the  Trust  by  will 
payment  of  debts  out  of  real  estate  will  prevent  the  Statute  of  Limita-  SSbu  ^reventf 
tions  from  running  against  such  debts,  as  are  not  barred  by  efiluxion  the  Statute  of 
of  time  at  the  death  of  the  testator  (d).     It  appears  to  have  been  once  from^nhie 
considered,  that  a  debt,  which  had  been  actually  barred  by  the  statute, 
would  be  revived  by  a  general  devise  or  charge  for  payment  of 

{x)  Birch  y.  Glwer,  4  Had.  376.  Sheddon  t.  Goodrich,  8  Ves.  481 ;  see  Bridff- 

(y)  Ante,  PI.  I.  of  this  Section ;  see  Shaw  man  t.  Dove,  2  Atk.  201. 

▼.  Borrer,  1  Keen,  559 ;  andpoit,  Chap.  III.  (c)  Loddington  v.  Kime,  3  Lev.  433. 

of  this  DiTision.  (^  Ante,  PI.  I.  of  this  Section ;  Fergw  v. 


s)  YidepoBt,  [Powers  of  Sale].  Gore,  1   Sch.  &  Lef.  107;  Hargreavet  v. 

a)  Wilkine  ▼.  Pry,  1  Mer.  244,  268.  Michell,  6  Mad.  326 ;  Hughet  v.  Wjfnne,  T. 

(d)  Brudenen  t.  Boughton,  2  Atk.  274;      &  R.  307;  Crallan  v.  Oughion,  3  Beav.  1. 


*  It  may  be  remarked,  that  afler  a  bill  filed  by  creditors  for  the  administra- 
tion of  a  testator's  estate,  a  devisee  in  trust  for  the  payment  of  debts  cannot 
sell  except  under  the  direction  of  the  court.  Walker  v.  Smallwood,  Ambl.  676 ; 
vide  post,  [Effect  of  Suits  by  or  against  Trustees]. 

A  A 
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Part  III. 

Div.  I. 

Chaptbr  II. 

Sect.  8. 

But  does  not 
revive  debts 
already  barred. 

Debt  by  in&nt 
for  necessaries 
iswitlun  a  trust 
for  payment  of 
debts. 


But  not  debts, 
for  which  the 
testator  is  not 
perMnalfy 
liable. 


Or  debts  not 
actually  due  at 
testator's 
death. 


Or  debt  arising 
by  a  misfea- 
sance. 


A  charge  of 
debts  on  an 
estate  takes 
precedence  of 
other  volun- 
tary charges. 


debta  (e).  But  this  doctrine  has  been  long  smee  exploded ;  and  it  is 
now  settled  that  such  a  trust  will  only  have  the  Innited  operadon 
already  stated  (/).  It  has  been  seen^  that  a  trust  by  toill  for  the  pay- 
ment of  debts  out  of  personal  estate  has  no  legal  operation.  Such  a 
trust  therefore  cannot  prevent  the  operation  of  the  statute  on  any 
debt  (g) . 

If  an  infant  borrow  money,  and  apply  it  in  the  purchase  of  neces- 
saries, and  die  after  attaining  his  full  age,  having  devised  his  real  estate 
in  trust  for  the  payment  of  his  debts,  this  is  a  debt,  which  will  be 
recognized  in  equity,  so  as  to  come  within  the  operation  of  tlie 
trust  (A). 

But  where  an  estate  is  devised  or  descends  to  a  testator,  changed 
with  an  existing  mortgage  or  other  incumbrance ;  and  by  his  will  he 
charges  his  estate  with  the  payment  of  his  debts  generally.  The 
charge  or  incumbrance  on  the  devised  or  descended  estate  is  not  the 
testator'^s  debt  in  the  contemplation  of  law,  unless  it  has  been  expressly 
and  personally  adopted  by  him ;  and  therefore  it  will  not  come  within 
the  operation  of  the  trust  (t).  The  same  rule  also  applies  to  a  certain 
extent,  where  the  testator  has  purchased  an  estate,  subject  to  a  mort- 
gage or  other  incumbrance  (k) ;  unless  indeed  an  express  pereonal 
contract  was  entered  into  by  the  testator,  by  which  he  rendered  him- 
self personally  liable  for  the  debt  (/).  Again  the  trust  for  payment  of 
debts  will  extend  only  to  such  debts  as  are  actually  due  and  payable 
at  the  time  of  the  testator's  death.  For  instance  where  a  testator 
had  covenanted  to  pay  a  sum  six  months  after  his  deaths  it  was  held 
by  Sir  J.  Leach,  that  as  no  debt  was  actually  incurred  until  the  breach 
of  the  covenant,  it  did  not  come  within  a  general  trust  for  the  pay- 
ment of  debts  (m). 

And  it  seems,  that  debts  not  arising  by  contract,  but  by  a  mis- 
feasance— ^as  for  an  escape  or  breach  of  trust — or  such  as  are  con- 
tracted malA  fide — do  not  come  within  a  general  ^provision  for  the 
payment  of  debts  (n). 

A  general  charge  of  debts  is  the  primary  charge  on  the  estate,  in 
preference  to  other  voluntary  charges,  unless  there  is  anything  to 
indicate  a  contrary  intention  (o). 


(e)  Anon.  1  Salk.  154 ;  AndretM  y. 
Brownt  Free.  Ch.  385 ;  Oqfton  v.  MiU^  2 
Vem.  141 ;  Vaughan  ▼.  Owy,  Moa.  245. 

(/)  Burke  y.Jonet,  2  V.  &  B.  275 ;  Pig- 
ffoU  T.  J^erton^  12  Sim.  26. 

(ff)  Jonet  V.  Scoii,  4  CL  &  Fiu.;  FreaJke 
V.  Cran^eldif  3  M.  &  Cr.  499 ;  Evam  v. 
Tioeedie,  I  Beay.  55. 

(h)  Marlow  y.  PUfield,  1  P.  Wms.  559. 

(0  Lawaon  v.  Lawwn,  3  Bro.  P.  C.  424  ; 
Lawton  y.  Hudson,  I  Bro.  C.  C.  58 ;  Hamil^ 
ton  y.  WorUy,  2  Ves.  jun.  62  ;  Sarlofl^m- 


kerffiUe  y.  Faweeit,  2  Bro.  C  C.  57. 

(i)  Woods  y.  HuMimgford,  3  Yea.  126 : 
Comiah  y.  Show^  1  Ch.  Ca.  271 ;  PodUcf 
y.  PockUff^  1  Vem.  36 ;  Dmks  ^  AnesMer 
y.  Mayer,  1  Bro.  C.  C.  454. 

(0  Sari  qf  (kford  y.  Sodm^,  14  Vei. 
417 ;  2  Jarm.  Pow.  Dey.  675,  6. 

(m)  PFaMm  y.  i9mt/A,  4  Mad.  325. 

(a)  Lord  HoUiM  y.  Ladw  Cmr,  1  Vera. 
431. 

(o)  Harding  y.  Grag^  1  Dr.  &  W.  43a 
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Witli  regard  to  the  order  of  payment  of  debts  under  a  trust  created    Paat  IIL 
by  will — ^it  was  never  disputed,  but  that  under  a  deviie  of  lands  to    c^^^l^'n 
trustees  for  the  payment  of  debts,  the  fund  so  raised  was  equitable       9bct.2. 
assets,  consequently  it  is  applicaUe  in  discharge  of  ail  the  debts  order  in  which 
equally  without  primty,  as  well  those  by  simple  contract,  as  those  by  ^^  are  to  be 
bcmd  or  other  specialty  (p).    On  this  point  however  a  distinction  j^  Revise  or 
appears  once  to  have  obtained  between  the  effect  of  a  devise,  and  a  charge  for  pay. 
mere  charge^  not  breaking  the  descent ;  in  which  last  case  it  was  held,  creates  eqmt- 
thai  the  estate  was  applicaUe  as  Ugd  assets  in  the  hands  of  the  heir,  ^^^  ^^^- 
and  that  the  specialty  creditors  were  therefore  entitled  to  a  pre* 
ferenee  (^)«    But  tins  doctrine  has  been  long  since  overruled,  and  it  is  Early  distinc- 
now  clearly  settled  that  there  is  no  diffisrence  between  the  operation  ^^J^eff^^  oiTa 
of  a  devise,  and  a  charge ;  and  in  either  case  the  fund  so  created  will  deviM  and 
be  equitable  assets  (r).    It  has  been  already  stated,  that  the  recent  oyei^ied. 
statute  (3  &  4  Will.  IV.  c.  104)  does  not  a£Eect  the  law  on  this 
subject  («). 

The  earlier  cases  likewise  established  another  distinction.     For  if  Assets  vrin  be 
the  devisee  in  trust  for  the  payment  of  debts  were  also  made  executcr^  thourif the  de- 
it  was  considered  that  the  lands  so  devised  then  became  legal  assets  Tiseeia  trust  be 
in  Uie  hands  of  the  executor,  and  that  the  debts  were  therefore  to  be  ^^   ^  ^^' 
paid  according  to  their  legal  priorities  (^).     However  this  distinction 
also  was  very  soon  exploded  as  untenable,  and  has  been  expressly  over^ 
ruled  by  several  of  the  more  modem  cases  (ti). 

In  order  to  give  full  effect  to  this  equitable  doctrine  the  assets  will  Assets  mar- 
be  marshalled,  if  necessary,  as  between  the  different  classes  of  creditors,  \^y^^  ofsimple 
in  &vour  of  those  by  simple  contract. — And  if  the  specialty  creditors,  contract  cre- 
availing  themselves  of  their  legal  rights,  have  obtained  partial  satis-      ^"' 
factioQ  of  their  debts  out  of  the  personal  estate,  to  the  exclusion  of 
the  simple  contract  creditors ;  the  former  class  of  creditors  will  not 
be  suffered  to  come  upon  the  equitable  fund,  and  receive  further  pay- 
ment out  of  the  real  estate,  until  the  simple  contract  creditors  have 
been  paid  a  similar  proportion  of  their  debts  out  of  that  fund  (ar). 

With  regard  to  the  order,  in  which  the  reiU  estate  is  applicable  in  Order  in  which 
discharge  of  the  debts — Where  any  specific  portion  of  the  estate  is  ^^  ®*|?^^  ^  ^^ 
expressly  subjected  to  the  payment  of  debts  by  the  will,  that  part  payment  of 


debts. 


(/i)  Wwth&Umerpft  v.  Ltmg^  1  Ch.  Ca.  32; 
HoMlewood  ▼.  Pope,  3  P.  Wms.  323. 

(f )  PreemtmU  v.  Dedire,  1  P.  Wms.  430 ; 
lae  Pkokket  ▼.  P«n«on»  2  Atk.  293. 

(r)  Harffrtne  ▼.  Tindal,  1  Bro.  C.  C.  136, 
n. ;  Bmtmm  y.  Lindegreen^  2  Bro.  C.  C.  94 ; 
BaOey  t.  Bkint,  7  Ves.  322;  Shephard  v. 
LutwUifftf  8  Yes.  26  ;  see  biehiquin  t. 
French,  1  Cox,  1 ;  PHce  v.  North,  PhiU.  85. 

(#)  Supra^  and  see  CharUon  v.  Wright,  12 
Sim.  274. 


(0  Walker  v.  Meager,  2  P.  Wms.  550 ; 
GirUng  v.  Lee,  1  Vem.  63;  Hawker  ▼. 
Buekltmd,  2  Vem.  106 ;  Greavee  t.  Powell, 
ib.  248  ;  Clutterbacky,  Smith,  Prec.Ch.  127 1 
Bickham  y.  Freeman,  ib.  136;  Htxton  y. 
Witham,  1  Ch.  Ca.  248. 

(u)  Lewin  y.  Oakley,  2  Atk.  50 ;  Silk  y. 
Prime,  1  Bro.  C.C.  138,  n.;  Newton  v.  Ben- 
net,  ibid,  134. 

(jc)  Haelewood  v.  Pope,  3  P.  Wms.  323. 
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Part  III. 

Dnr.  I. 

Chaptsk  II. 

Sbct.  2. 


Truttoe  cannot 
prefer  his  own 
debt. 


Devise  for  pay- 
ment of  debts 
will  not  make 
tbem  carry 
interest. 


Surplus  after 
payment  of 
debts  results  to 
tbeheir. 


must  first  bear  the  burden,  thrown  upon  it  by  the  testator  (y).  And 
where  the  debts  are  charged  generally  on  the  real  estate,  and  a  certain 
part  of  the  estate  is  then  tpedfically  devised  by  the  will,  while  the 
residue  is  unnoticed,  and  is  sufiered  to  descend  to  the  heir,  the  debts 
must  be  raised  first  out  of  that  portion,  which  is  so  suffered  to 
descend  (z),  whether  it  was  acquired  before  or  after  the  date  of  the 
will  (a).  For  the  specific  gift  showed  it  to  be  the  intention  of  the  tes- 
tator, that  the  devised  estate  should  go  undiminished  to  the  devisee 
Where  lands  are  devised  subject  to  dehts^  the  whole  of  the  devised  estates 
will  be  liable  to  contribute  equally  towards  their  payment ;  and  it  is  im- 
material, whether  the  devise  be  specific^  or  contained  in  a  g^ieral  and 
residuary  clause ;  for  every  devise  of  land  is  in  its  nature  ^>ecific(&). 

A  devisee  in  trust  to  pay  debts,  though  himself  a  creditor  of  the 
testator  cannot  give  any  preference  to  his  own  claim,  but  must  come 
in  pari  passu  with  the  other  creditors  (c). 

A  trust  by  will  for  the  payment  of  debts  will  not  make  simple  con- 
tract debts  bear  interest  (d).  Indeed  it  has  been  already  seen  that  a 
similar  trust,  though  by  deed^  will  not  have  that  effect  (e).  Althoogh 
at  one  time  a  contrary  doctrine  seems  to  have  prevailed  (/).  And 
though  the  direction  be  for  the  payment  of  the  debts  generally  and  all 
interest  thereof,  yet  if  there  are  debts  bearing  interest,  to  which  that 
direction  may  be  held  to  apply,  it  will  be  held  to  be  confined  to 
them  (g).  The  effect  of  such  a  direction  however  might  be  doubtful, 
if  there  were  no  debts,  to  which  the  direction  as  to  interest  could 
properly  apply. 

Where  real  estate  is  devised  to  trustees  in  trust  to  pay  debts,  any 
surplus  of  the  estate,  which  may  not  be  required  for  the  purposes  of 
the  trust,  will  belong  to  the  heir  at  law,  if  not  otherwise  specifically 
disposed  of  (A).  And  an  express  direction  for  the  sale  of  the  lands  for 
the  payment  of  the  debts  will  not  operate  as  a  conversion,  so  as  to  entitle 
the  residuary  legatee  or  next  of  kin  to  the  exclusion  of  the  heir  (t)« 


(y)  Powii  y.  Corbtit  3  Atk.  556 ;  3  Yes. 
116,  n. ;  7VeMia/«T.  Coveniiy,  1  Bro.  C.C. 
260 ;  Donne  ▼.  LewU,  2  Bro.  C.  C.  257 ; 
Omt*  t.  Bauett,  3  Yes.  155  {  Coivitte  t.  ATUr. 
dleitm,  3  BeaT.  570 ;  Jlfi7ii««  t.  Slater,  8  Yes. 
295. 

(z)  Ikmiee  ▼.  Tttpp,  2  Bro.  C.  C.  259,  n. ; 
Wride  ▼.  Clark,  ib.  261,  n.;  Mmminp  t. 
£fpoofi«r,  3  Yes.  117 ;  Barneweli  t.  Cawdor, 
3  Mad.  457. 

(a)  MUnee  v.  Slaier,  8  Yes.  295. 

(b)  Manning  v.  Spooner,  3  Yes.  117;  Har^ 
mood  v.  OgUmder,  8  Yes.  125 ;  MUnee  ▼. 
Siater,  8  Yes.  303  ;  see  Spong  ▼.  Spong,  I 
T.  &  J.  300. 

(e)  Ckild  T.  StepAene,  1  Eq.  Ca.  Abr.  141 ; 
8.  C.  1  Yern.  102;  Anon.  2  Ch.  Ca.  54. 


(d)  Lhgd  ▼.  Wiliiam,  2  Atk.  110;  Bar- 
weU  y.  Parker,  2  Yes.  343 ;  Bari  ^Baik  f . 
Earl  of  Bratf/ird,  ib,  587 ;  Skirleg  y.  Sari 
Ferrere,  1  Bro.  C.  C.  41 ;  Stewart  y.  Noble, 
Yern.  &  Scriy.  528 ;  7\rit  y.  Lord  North- 
wiek,  4  Yes.  816. 

(e)  Ante,  PI.  I.  of  this  Section ;  and  see 
Hamilton  y.  Hoagkton,  2  Bli^,  169. 

(/)  Carr  y.  Burlington,  1  P.  Wms.  288. 

(>)  71it7  y.  Lord  NoHkwick,  4  Yes.  816 ; 
and  see  Hamilton  y.  Homgkton,  2  Bligh,  167. 

(A)  CK/jM^«r  y.  Aiton,  3  Ch.  Ca.  115; 
Maugham  y.  Maeon,  1  Y.  &  B.  410;  Kies 
y.  Denieon,  ib. 272 ;  HalUdag  y.  Hudeen,Z 
Yes.  210. 

(0  Culpepper  y.  Aeton,  2  Ch.  Ca.  US; 
Maugkam  y.  Maeon,  1  Y.  &  B.  410. 
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In  this  respect  however  an  important  distinction  has  been  established    Part  III. 
between  a  devise  in  trust  to  pay  debts,  and  a  devise  charged  with  debts.    q^^J^  u 
In  the  former  case  the  devise  is  for  a  particular  purpose,  and  nothing      Sbct.  2. 
more,  and,  as  we  have  seen,  a  resulting  trust  arises  for  the  heir  upon  whendeviaee 
the  satisfaction  of  that  purpose.     But  the  latter  devise  is  held  to  pass  ^!?^^^ 
the  beneficial  interest  to  the  donee,  subject  to  the  particular  purpose ;  plus  benefl- 
and  upon  the  satisfaction  of  that  purpose  the  devisee  will  hold  for  his  ^^^^' 
own  benefit  (A).     This  subject  however  has  been  already  fully  dis- 
cussed in  a  previous  part  of  this  treatise  (/). 

III. — 0/ Trustees /or  the  Payment  of  Legacies. 
Where  a  testator  has  subjected  his  real  estate  to  the  payment  of  Whether  gene- 

*•!  finish  A*f» 

the  legacies  given  by  his  will,  the  devisee  or  heir  becomes  a  trustee  payment  of 
for  the  payment  of  those  charges.*  And  if  the  trust  be  created  by  dchts|uadlega- 
express  words,  no  question  as  to  the  liability  of  the  real  estate  can  the  real  estate 
arise.  But  where  the  trust  depends  upon  an  implication,  arising  from  ^*^  *^  ^®8*- 
introductory  or  other  general  expressions,  it  is  still  to  a  certain  extent 
an  unsettled  question,  whether  the  same  expressions,  which  we  have  seen 
to  be  sufficient  to  charge  the  real  estate  with  debts^  will  also  be  ade- 
quate to  charge  it  with  legacies.  The  distinction  between  debts  and 
legacies  appears  to  have  been  first  taken  by  Lord  Macclesfield  in  the 
case  of  Davis  v.  Gardiner  (m).  In  that  case  a  testator  commenced 
his  will  thus,  ^^  as  to  all  my  worldly  estate^  I  dispose  of  the  same  as 
follows,  after  my  debts  and  legacies  paid^""""  and  having  given  several 
legacies,  he  gave  the  residue  of  his  personal  estate  to  his  son  after  all 
his  legacies  paidy  axid  then  devised  his  real  estate:  and  his  Lordship 
held  that  the  legacies  were  not  charged  on  the  real  estate,  although  it 
seems,  that  the  debts  would  have  been  so  charged,  if  the  personalty 
had  proved  deficient  (n).  So  in  Kightley  v.  Kightley  (p)  Lord 
Alvanley,  M.  R.,  considered  that  legacies  were  not  charged  on  the 
real  estate  by  a  will,  in  which  the  testator  commenced  by  directing  all 
his  legal  debts,  legacies  and  funeral  expenses  to  be  fully  paid;  and 
after  giving  several  legacies  concluded  with  a  general  residuary  gift  of 
real  and  personal  estate;  although  his  Lordship  had  no  doubt  as  to  the 
debts  being  so  charged.  And  the  same  learned  judge  on  a  subsequent 
occasion  {p)  stated,  that  he  still  adhered  to  the  opinion  expressed  in 


{k)  King  T.  DentMMi,  1  V.  &  B.  272. 
(/)  Ante^  p.  108,  et  seq. 
(m)  2  P.  Wms.  187. 


(n)  See  2  P.  Wms.  190. 

(o)  2  Yes.  jun.  328. 

{p)  Keeling  v.  Brown,  5  Yes.  362. 


*  It  is  to  be  observed,  that  the  payment  of  legacies  out  of  personal  estate  Trust  for  pay- 
is  a  duty  cast  by  the  law  upon  the  executor,  as  we  have  already  seen  to  be  the  ^^^^  of  Icjpa- 
case  with  regard  to  debts.    Therefore  a  trust  for  the  payment  of  legacies  as  ^^^.^cdM to 
of  debts^  within  the  scope  of  the  present  work,  can  only  exist,  where  the  pay-  ^^g/  ettaie. 
ment  is  to  be  made  out  of  real  estate.    See  PI.  II.  (2)  of  this  Section. 
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Distinctioii  be- 
tween the 
effect  of  a 
charge  of  debts 
and  one  of 


do«bi#d. 


Legadea  will  be 
chargedi  where 
real  and  per- 
sonal estate  is 
blended  in  one 
residuary  gift. 


Whether  lega- 
cies are  charged 
or  not  depends 
on  the  inten- 
tion. 


Extrinsic  evi- 
dence inadmis- 
sible to  show 
the  intention. 


Where  legadea 
may  be  charged 
on  land  by  an 
unattested 
oodidl. 


Kigktley  v.  Kightley^  notwithstanding  the  doubt  as  to  its  correct- 
oeBBy  which  had  been  thrown  out  by  Lord  Roadyn  in  the  ease  of  WUr 
liams  T.  ChiUy  {q).  The  grounds  of  Lord  Alnmle/s  opinion  were, 
that  the  payment  of  debts  is  a  duty  morally  obligatory  on  a  testator, 
and  that  the  court  will  ccosequently  strive  to  give  the  fullest  efibet  to 
any  expressed  intention  of  dischaiging  that  obligation ;  while  the  same 
jmnciple  does  not  apply  to  legacies,  which  are  piffely  voluntary  (r). 
However  the  soundness  of  this  distinction  was  expressly  denied  bj 
Lord  Rosslyn  in  the  case  of  WiUiamM  v.  Chitty  («) ;  and  in  TroU  t. 
Vernon  (j)  and  in  several  other  cases  (tt),  no  such  distinction  was 
observed.  Moreover  the  tendency  of  the  observations  of  Lord  Cot- 
tenham,  C,  in  the  recent  case  of  Mirehmue  v.  Scaife  (x)  appean  to 
be  strongly  against  its  validity. 

But  be  this  as  it  may,  it  is  clearly  settled,  that  where  a  testator  gives 
several  legacies,  and  then  without  creating  any  express  trust  for  their 
payment  makes  a  general  residuary  disposition  of  his  whole  estate, 
blending  the  realty  and  personalty  together  in  onefund^  the  real  estate 
will  be  charged  with  the  legacies ;  for  in  such  a  case  the  '*  residae'' 
can  only  mean,  what  remains  after  satisfying  the  previous  gifts  (y). 

In  some  cases  the  use  of  the  term  ^*  devise^  in  the  gift  of  the 
legacies  has  been  relied  upon  as  evidence  of  the  testator's  intention, 
that  they  should  be  a  charge  on  the  real  estate  (z).  And  some  streas 
has  also  been  laid  upon  the  fact  of  the  heir  at  law  being  appointed 
residuary  legatee  and  devisee  and  executor  (a),  and  the  legacy  being  a 
provision  for  a  child  of  the  testator  has  also  been  taken  into  considera- 
tion (i). 

Indeed  the  question,  whether  the  legacies  are  or  ure  not  charged  on 
the  real  estate  is  always  one  of  intention,  to  be  gathered  from  the 
whole  will  (e).  But  the  intuition  of  the  testator  must  be  collected 
solely  from  the  will  itself;  and  although  extrinsic  evidence  i^ipean  to 
have  been  formerly  admitted  for  this  purpose  {d)y  that  practice  is  now 
altered  (e). 

Where  a  testator  has  charged  his  real  estate  generally  with  legacies, 
it  has  been  held  that  legacies  given  by  an  unattested  codicil,  vrill  be 

see  Bdffeii  t.  Haywood,  S  Atk.  358 ;  KSdntf 
Y.  OnuamaieTf  1  Vea.  jun.  436. 

(z)  TroU  Y.  Vernon,  1  Vem.  708 ;  JToie' 
Y.  HaM99l,  2  Dick.  526. 

(a)  Awhrey  y.  Middleiom,  2  Eq.  Ca.  Abr. 
497 ;  Aleoek  y.  Spmrkmok,  2  Vem.  228. 

{b)  Lypet  y.  Carter,  I  Yes.  499. 

(e)  Jonee  y.  Selby,  Free.  Ch.  288;  MUet 
Y.  Leigh,  1  Atk.  574 ;  see  WeM  y.  Wehk, 
Bam. 86;  Amtm  v.  Matity,  6  Vea.  475; 
JltnoTY.  WuiMeed,ZBto.C,CB27;  TWiU 
Y.  JVent,  I  Dow.  102. 

((f)  Pawlet  Y.  Parry,  Prac  Ch.  450, 1; 
Minor  y.  Wieketeed,  3  Bid.  C.  C.  627. 

(«)  See  1  Rop.  Legs*  579»  3rd  edition. 


(q)  3  Yes.  551. 

(r)  See  KiyMley  y.  Kigktley,  2  Yes.  jao. 
331. 

(«)  3  Yes.  551. 

(t)  Free.  Ch.  430;  8.  C.  1  Yem.  708. 

(«)  TompkiniY.  Tompkin9,'PTec.  Ch.  397; 
Eiiiot  Y.  Hancock,  2  Yem.  143 ;  Lypet  y. 
Carter,  1  Yes.  499 ;  Eliieon  y.  Airey,  2  Yes. 
568. 

2  M.  &  Cr.  708. 

Awkrey  y.  Mtddieton,  2  Eq.  Ca.  Ahr. 
497 ;  Hauel  y.  Haeeel,  2  Dick.  526 ;  Brude* 
nell  Y.  Boughion,  2  Atk.  268 ;  Benck  y.  Mlee, 
4  Mad.  187;  Cole  y.  Turner,  4  Ross.  376 ; 
Mirekotm  Y.  SoaV^f  2  M.  &  Cr.  695,  707, 8 ; 


(•) 

(y) 
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included  in  the  charge  (/)  ;  and  the  legacies  so  charged  may  also  be 
altered  or  reyoked  by  an  unattested  codicil  (y).  However  this  doc* 
trine,  though  clearly  established  to  this  extent,  has  not  been  regarded 
with  favour  by  the  courts,  which  have  evinced  a  disposition  not  to 
extend  it  any  farther  (A);  and  in  endeavouring  to  escape  from  its 
application,  they  appear  to  have  drawn  some  very  nice  and  refined  dis* 
tinctions. 

Thus  it  is  settled  that  a  testator  cannot  by  his  will  reserve  a  power 
to  charge  his  real  estates  with  legacies  by  an  unattested  codicil,  although 
if  the  charge  be  well  created  by  the  will  itself,  the  gift  of  the  legacies 
by  such  a  codicil  will  be  supported  (t).  And  where  the  charge  is  not 
general^  but  only  of  some  particular  legacies,  as  of  such  legacies  a^  are 
"  hereby'^  or  ^^ hereinafter^  given  or  "  above  mentioned T  those  given 
by  an  unattested  codicil  will  not  be  included  (A) .  And  if  the  land  form 
the  primary  fund  for  the  payment  of  the  legacies,  they  cannot  be 
altered  or  revoked,  except  by  a  testamentary  instrument  duly  executed 
according  to  the  statute  (/) ;  still  less  can  any  new  charges  be  created 
by  any  other  means  (m).  And  it  was  held  in  a  recent  case  (n)  by  Lord 
Langdale,  M.  R.,  that  where  a  testator  had  given  a  legacy  out  of  a 
mixed  fund  constituted  of  both  real  and  personal  estate,  so  that  the 
personalty  would  not  have  been  primarily  applicable  to  its  payment, 
but  each  fund  would  have  borne  its  proportion  of  the  amount,  a  revo- 
cation of  the  legacy  by  an  unattested  codicil,  though  good  as  to  the 
proportion  payable  out  of  the  personal  estate,  was  invalid  as  to  so 
much  as  was  payable  out  of  the  produce  of  the  realty  (n). 

Even  where  the  legacies  are  charged  on  the  land  only  in  aid  of  the 
personal  estate^  it  has  been  decided,  that  a  subsequent  testamentary 
paper  insufficiently  attested  will  not  operate  as  an  implied  revocation 
of  the  charge  on  the  real  estate  (o).  And  it  will  be  immaterial,  that 
the  paper  contains  an  express  clause  revoking  the  previous  disposition, 
if  the  legacy  itself  be  not  specifically  revoked  (p).  It  is  to  be  observed, 
that  the  present  question  is  wholly  independent  of  those  cases,  in  which 
a  testator,  by  referring  in  his  will  to  an  unattested  paper,  has  been 


Part  III. 

Div.  I. 

CHAPTBa  IL 

Sect.  2. 


if)  Hid0  ▼.  mde,  1  Bq.  Cis.  Abr.  409  ; 
Moittn  ▼.  MMten,  1  P.  Wms.  421 ;  Bar" 
rU  T.  Packer^  AmbL  556 ;  Hahergham  ▼. 
Vmeeni^  4  Bro.  C.  C.  353 ;  8.C.2  Yes.  jiin. 
204 ;  Sw\ft  v.  iyatA,  2  Keen,  20. 

ijf)  Brudeneil  t.  Boughton^  2  Atk.  168  ; 
Aii,'Oen.  V.  Ward^  3  Yes.  327;  but  see 
Mbrtimtr  r.  Wegtf  2  Sim.  274. 

W  See  WUkmtfm  v.  AtUm,  1  Y.  ft  B. 
446 ;  Hooper  y.  Goodwin,  13  Yes.  167 ; 
Whyi^  ▼.  Kay,  2  M.  ft  K.  769. 

(0  lUno  T.  Cnmmffhame,  12  Yes.  29; 
WAyiaU  ▼.  Kay,  2  M.  ft  K.  765. 

(k)  Moiten  y.  Magten,  1  P.  Wms.  421 ; 
Boimer  y.  Sooner,  13  Yes.  379;  Hooper  y. 


Ooodwin,  18  Yes.  156 ;  Sirony  y.  Myram,  6 
Sim.  197 ;  Radbmm  y.  JervU,  3  Beay.  450. 

(/)  Brudenell  y.  Bouykiom,  2  Atk.  272; 
Att.'Oen,  y.  Ward,  3  Yes.  331 ;  Hooper  v. 
Ooodwin,  18  Yes.  167. 

(m)  1  Rop.  Legs.  590,  8rd  ed. 

(fi)  Sioeker  y.  Harbin,  3  Beay.  479. 

(o)  Bnekeridye  y.  Myram,  2  Yes.  jun. 
652 ;  Hooper  y.  Ooodwin,  18  Yes.  156. 

(/»)  Sneddon  y.  Goodrich,  8  Yes.  500; 
Gallhu  y.  Noble,  3  Mer.  691 ;  Fronde  v. 
CoUier,  4  Rass.  331 ;  and  see  Mortimer  y. 
Weet,  2  Sim.  264,  where  an  express  reyoea- 
tion  of  the  legacy  was  held  to  be  inoperatiye 
as  to  the  real  estate. 
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by  attested 
codicil  will  be 
charged. 


Effect  of  direc- 
tion for  pay- 
ment of  lega- 
cies by  the 
"  executor/* 


Legacies  and 
annuities  given 
by  will  on  same 
footing. 

Personal  estate 
first  applicable 
in  payment  of 
legacies. 


Distinction  be- 
tween a  general 
charge  of  lega- 
cies and  a  trust 
for  paying  a 
specific  sum  out 
of  devised 
estate. 


held  to  have  incorporated  the  informal  instrument  into  his  will  (9). 
The  provisions  of  the  recent  Will  A'ct»  (1  Vict.  c.  26)  have  not 
affected  the  law  on  this  question. 

A  codicil  duly  attested  is  considered  as  part  of  the  will ;  and  where 
legacies  are  charged  generally  by  the  will  on  the  real  estate  ;  legacies 
given  by  such  a  codicil  will  be  included  in  the  charge,  unless  a  contrary 
intention  appear  by  the  will  (r). 

Where  there  is  a  general  direction  for  the  payment  of  legacies  by 
the  executory  the  same  rule  of  construction  obtains,  as  in  the  case  of  a 
similar  charge  of  debts  («)  :  and  the  presumption  is,  that  the  payment 
was  intended  to  be  made  by  the  executor  out  of  the  personal  assets 
only  {t).  But  where  the  executor  is  aho  made  devisee  of  the  real  estate^ 
the  same  reasoning,  which  has  been  held  to  support  a  chaise  of  debts 
upon  the  devised  estate,  would  apply  with  equal  force  in  favour  of  the 
charge  of  legacies  (u)  ;  although  this  distinction  appears  to  have  been 
disregarded  by  Sir  John  Leach,  V.  C,  in  a  modem  case  (a?). 

It  may  be  observed,  that  legacies  and  annuities  given  by  a  will,  have 
been  universally  treated  as  on  the  same  footing  (y). 

The  legal  effect  of  a  general  charge  of  legacies  on  the  real  estate  is 
merely  to  create  a  fund  in  aid  of  the  personalty  (z)  :  therefore,  as  in 
the  case  of  debts,  the  personal  estate  must  first  be  applied,  unless  a 
contrary  intention  be  declared,  or  sufficiently  appear  upon  the  face  of 
the  will ;  and  the  authorities,  that  liave  been  already  cited  and  dis- 
cussed on  this  subject  with  regard  to  the  payment  of  debis^  &pply  ^th 
equal  force  to  legacies,  and  to  them  the  reader  is  referred  (a). 

However  a  general  charge  of  legacies,  as  such,  must  be  carefully  dis- 
tinguished from  a  devise  of  land  subjected  to  the  payment  of  a  specific 
sum  of  money :  for  in  this  last  case,  the  only  gift  of  the  sum  is  contained 
in  the  direction,  that  it  should  come  out  of  the  land.  Consequently  the 
produce  of  the  real  estate  will  be  the  fund,  to  which  recourse  must  be 
had  exclusively  for  its  payment  (&).  And  in  this  respect,  debts  and 
legacies  are  on  a  very  different  footing,  for  as  iias  been  already  seen,  a 
trust  to  pay  a  particular  specified  debt  out  of  the  real  estate,  will  not 
of  itself  exonerate  the  personalty  from  its  liability  (c).     The  difference 


(q)  Set Habergham  t.  Vincent,  2\ea.jjm. 
228,  232  ;  Smart  v.  Prujean,  6  Ves.  560 ; 
Wilkinton  v.  Adam,  1  V.  &  B.  460. 

{r)Booke  v.  Worrall,  11  Sim.  216;  see 
Strong  v.  Ingram,  6  Sim.  197. 

(t)  Ante,?}.  II.  (2)  of  this  SecUon. 

(0  Parker  t.  Feamleg,  2  S.  &  St.  592 ; 
Warren  v.  Daviee,  2  M.  &  K.  49. 

(ti)  Elliot  V.  Hancock,  2  Vem.  143  ;  Al^ 
cock  V.  Spar  hawk,  2  Vem.  228. 

(x)  Parker  t.  Feamley,  2  S.  &  St.  592. 
.    (y)  ^/coc4r  T.  Sparhawk,  2  Vem.  228 ; 
Buckeridge  v.  Ingram,  2  Ves.  jun.  351 ; 
Nannock  v.  Norton,  7  Ves.  391 ;   Stcift  y, 
Nash,  2  Keen,  20  ;  Page  v.  Adam,  4  Beav. 


269  ;  Creed  t.  Cfreed,  1  Dr.  &  W.  416,  424. 

(x)  Ametbury  y.  Brown,  1  Ves.  482  ;  Hoi' 
ford  V.  Wood,  4  Ves.  76,  89. 

(a)  Ante,  PI.  II.  (2)  of  this  Section. 

lb)  Whaleg  ▼.  Cox,  2  £q.  Ca.  Abr.  549 ; 
Phippe  ▼.  Annetley,  2  Atk.  57  ;  Ameebtny  ▼• 
Brown,  1  Ves.  482 ;  Wood  ▼.  Dudley,  2  Bro. 
C.  C.  316  i  Read  t.  Lichfield,  3  Ves.  479  ; 
S^urwag  ▼.  Glgn,  9  Ves.  483 ;  Noel  t.  Lord 
Henley,  7  Price,  241 ;  sed  vide  Holford  t. 
Wood,  4  Ves.  89,  nsi^  Fowler  ▼.  WiUougkby, 
2  S.  &  St.  354 ;  see  Gittim  v.  SteeU,  I 
Swanst.  24. 

(c)  ilfi/e,  PL  II.  (2)  of  this  Section;  Bick^ 
ham  T.  Crutwell,  3  M.  &  Cr.  763. 
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between  them  is,  that  the  liability  to  the  legacy  is  created  only  by  the  Part  III. 
will,  while  the  debt  is  a  charge  on  the  personsd  estate,  independently  csf^i'ii 
of  any  direction  in  the  will  (d).  Sect.  2. 

It  occasionally  happens,  that  some  legacies  are  charged  on  the  land  some  legacies 
to  the  exclusion  of  the  others.     Thus  in  Hone  v.  Medcraft(e)j  the  n»y Remade 
testator  devised  lands  subject  to  debts,  and  all  legacies  thereafter  men'  real  esute  to 
Honed;  and  he  then  proceeded  to  give  several  legacies,  all  of  which  he  «"^»i«ion  ©^ 
directed  to  be  paid  by  the  devisee.     He  then  devised  the  same  lands  to 
another  person  subject  to  all  the  legacies  before  mentioned;  and  finally 
disposed  of  the  residue  of  his  real  estate,  and  he  then  gave  some  other 
legacies.    It  was  held  by  Lord  Thurlow,  that  these  last  legacies  were 
not  payable  out  of  the  real  estate  (e). 

Where  legacies  are  charged  on  the  land,  the  trustees  will  take  the  Purchaser  from 
same  powers  of  raising  the  required  amount  by  sale  or  mortgage,  as  whenU>^' to 
where  the  trust  is  for  the  payment  of  debts ;  and  it  is  unnecessary  to  *f^  ^  appUca- 
add  anything  here,  to  what  has  been  already  said  on  that  subject  (/)•  money  prior  to 
It  is  to  be  observed  however,  that  a  charge  of  legacies  being  certain  in  '^  *  ®  ^'^^' 
its  amount,  a  purchaser  from  a  trustee  for  their  payment  prior  to  the 
late  act  7  &  8  Vict.  c.  76  (g)^  would  have  been  bound  to  see  to  the  due 
application  of  the  purchase-money  to  the  purposes  of  the  trust  {h) ; 
unless  he  were  expressly  exempted  from  that  liability  by  the  terms  of 
the  will(t).     But  if  the  estate  were  charged  generally  with  debts  Not  so  bound 
as  well  as  with  legacies^  then  he  would  not  have  been  bound  to  see  to  the  ^jjj^^  m' w  u 
application ;  for  that  would  involve  him  in  the  account  of  the  debts,  as  legacies. 
which  must  be  first  paid  {k).    And  the  same  rule  prevailed  where  the 
land  was  subjected  to  annuitiesy  after  a  general  charge  of  debts  (/).* 

As  the  legatees  all  take  as  volunteers  by  the  bounty  of  the  testator,  Legacies  to  be 

paid  propor- 
tionably,  unless 

(i2)  ^ee  Noel  ▼.  Lord  Henley,  7  Pri.  241 ;  (A)  Smith  y.  Gwyon,  1  Bro.  C.  C.  186  ;  a  priority  riven 

2  Jann.  Pow.  Dcv.  708.  Horn  v.  Horn,  2  S.  &  St.  448  ;  2  Sugd.  V.  by  testator. 

(e)  Hone  t.  Mederqft,  1  Bro.  C.  C.  261 ;  &  P.  32,  9th  ed. ;  Johneon  y.  Kennett,  3  M. 

and  see  Maetere  v.  Matters,  1  P.  Wms.  421 ;  &  K.  630. 

Strong  v.  Ingram,  6  Sim.  197  ;  Radbum  y.  (i)  See  Binks  y.  Lord  Rokebg,  2  Mad. 

Jer»i$,  3  BeaY.  450 ;  but  see  Booke  y.  fFbr-  239. 
ro/Zy  11  Sim.  216.  (k)  Rogera  y.   Skillicome,    AmbL  188; 

(/)  Ante,  PI.  II.  (2)  of  this  Section.  Williamson  v.  Curtis,  3  Bro.  C.  C.  96 ;  Bar- 

ij)  The  10th  section  of  that  act,  and  the  ker  v.  Duke  of  Devonshire,  3  Mer.  310 ; 

extent  to  which  it  has  altered  the  law  on  this  Johnson  y.  Kennett,  3  M.  &  K.  630 ;  Eland 

subject  has  been  already  stated,  ante,  PI.  y.  Eland,  1  Beav.  235,  and  4  M.  &  Cr.  421. 
II.  (1)  of  this  Section ;  and  see  post,  Ch.  III.  (Q  Page  y.  Adam,  4  Beav.  269. 

of  this  Division. 

*  But  where  the  nature  of  the  transAction  between  the  trustee  for  the  pay-  Effect  of  know- 
ment  of  debts  and  legacies  and  the  purchaser  afforded  in  itself  sufficient  evi-  ledge  by  a  pnr- 
dence  that  the  purchaser  was  aware,  that  the  sale  was  not  made  for  the  pay-  ?Jf^',  ^^^J^**® 
ment  of  the  debts,  it  has  been  held,  that  he  would  take  subject  to  the  charge  «*\jn^^^ 
of  legacies.  Watkin  v.  Cheeky  2  S.  &  St.  199  ;  Johnson  v.  Kennett^  6  Sim.  ^  ^  y  P"  • 
384  ;  i9.  C7.  3  M.  &  K.  631 ;  and  see  Elands.  Eland,  4  M.  &  Cr.  427;  Forbes 
V.  Peacock,  13  Law.  Journ.  N.  S.,  Chanc.  46  ;  sed  vide  Page  v.  Adam,  4  Bear. 
269  :  yide^'O'^  Ch.  III.  of  this  Division. 
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it  is  of  course  competent  for  him  to  direct,  that  any  one  or  more  of  them 
shall  have  a  priority  in  payment  oyer  the  others.  In  the  absence  of  anj 
such  direction,  the  real  fund  must  be  applied  equally  and  proportionably 
in  or  towards  the  satisfaction  of  all  the  legacies  duurged  on  it. 

If  however  the  testator  have  expressly  exempted  my  part  of  hk 
estate  from  the  effect  of  a  general  charge  of  legacies,  that  directku 
must  be  observed,  and  the  donee  of  that  part  of  the  estate  will  take 
it  relieved  from  the  charge  (m). 

Where  some  legacies  are  charged  on  the  land,  and  others  are  aot, 
the  legatees,  who  have  the  two  funds  to  resort  to,  will  not  be  saftied 
to  exhaust  the  personal  estate  to  the  disappointment  of  those,  who  him 
only  that  fund ;  but  equity  will  marshal  the  assets  in  fiivour  of  the 
last  class  of  legatees  (n).  There  is  an  exception  to  this  rule  indeed  in 
the  case  of  legacies  to  charities,  in  whose  favour  the  assets  cannot  be 
marshalled ;  as  that  would  in  effect  be  creating  an  interest  in  land  id 
violation  of  the  Statute  of  Mortmain  (o).* 

Where  an  executor,  who  is  also  appointed  the  trustee  for  theinrest- 
ment  and  application  of  legacies,  has  set  apart  and  invested  the 
legacies,  he  will  be  considered  to  have  devested  himself  of  the  character 
of  executor  quoad  those  legacies,  and  to  have  assumed  that  of  tmstee. 
Consequently  if  the  trust  fund  be  afterwards  lost  the  legatees  will  have 
no  further  claim  on  the  testator^s  estate ;  and  as  between  themselves 
the  loss  must  be  borne  in  equal  proportions  by  idl  the  legatees,  whether 
they  take  by  particular  or  residuary  gift  (p). 

As  a  general  rule  legacies  charged  on  land  wilt  bear  interest  tttm 
the  time  of  payment  fixed  by  the  testator.  And  if  no  time  of  payment 
be  fixed,  then  the  interest  will  commence  from  the  expiration  of  a 
twelvemonth  after  the  testator^s  death.  The  interest  allowed  by  the 
court  is  usually  at  the  rate  of  four  per  cent.  It  is  almost  needless  to 
add  however,  that  the  general  ndes  on  these  points  may  be  varied  or 


(m)  Birminffham  v.  Kirumn,  2  Sch.  8l 
Lef.  44S. 

(ft)  Banh^  v.  ItoberUf  AmbL  127  ;  lf«»- 
terw  y.  Magterw,  1  P.  Wms.  421 ;  Biigh  t. 
JEari  of  Darmltp^  2  P.  Wms.  619 ;  Botmer 
▼.  Boimer,  13  Ves.  379. 

(o)  Moffff  ▼.  JSodgm,  2  Yes.  92 ;  Hobmm 
▼.  Blaekbumt  1  Keen,  273 ;  WiiUanu  y.  JTer- 


$kam,  id.  274»ii. ;  PkOmUkropie  Amn^  v. 
Kemp,  4  Beav.  581. 

(p)  Page  y.  Lm^fimgwea,  18  Yes.  463; 
«r  parte  CkaderiHf  3  8w.  380 ;  Jl^preAaff  ▼• 
llrw{^brtf,6Mad.l3,236;  PkUvpoT.Mm- 
filtt^#,2M.&Gr.309;  WUImatt  ^.  JeMm, 
1  Beay.  401 ;  Nemmtm  y.  FFilffMir,  10  Lsw 
Joum.  N.  S.,  Chanc.  106. 


SflbeiofadU 
reeUontliat 


acetobepiid 
Avelwtm^r  out 
of  personid 
estate. 


*  It  has  been  decided,  that  where  a  testator  cnreates  a  g€»/enA  muteiJM 
i^rtfA  imdperwnal  estate,  and  then  gives  several  legacies,  some  of  winch  are 
tor  charitable  purposes,  but  adds  a  dcdaration,  that  the  charity  legacies  are  (9 
be  charged  exduewely  on  the  pereonal  eetaie,  this  direction  will  not  of  itsdf 
operate  to  throw  the  charit^fr  legacies  exdusively  on  the  personal  assets^  hot 
the  real  fund  will  still  remain  luble  to  its  proportion  of  those  legacies,  wod 
there  will  consequently  be  a  lapse  to  that  extent.  Sturge  v.  Diwudale,  6  Bear. 
462 ;  see  Philanthropic  Society  v.  Kemp,  4  Beav.  581. 
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eontroDed  by  the  intention  of  the  testator  expressed  or  necessarily 
implied  from  the  will  (q). 
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rV.— Of  Trutieei  far  ramng  Portuma. 

In  settlements  of  property,  whether  by  deed  or  will,  proyisions  are 
very  generally  contained  for  raising  portions  for  the  children ;  and  a 
term  of  years  is  usually  carved  oat  of  the  estate,  and  limited  to  trustees 
to  seeure  the  payment  of  these  charges. 

Charges  of  this  description  are  in  their  nature  real,  and  although  Portions 
there  be  a  covenant  in  the  settlement  on  the  part  of  the  settlor  to  pay  fand  ^  ImT 
the  amount,  yet  that  will  usually  be  considered  as  auxiliary  only,  and  "^i*^  ^^  ^ 
the  land  will  notwithstanding  be  primarily  liable  (r).      It  foUovra  ^^' 

therefore,  that  where  the  trust  is  created  by  will,  or  where  there  is  no 
covenant  in  the  settlement  for  the  payment  of  the  portion,  no  debt  will 
be  created,  vdiieh  can  be  enforced  against  the  settlor  or  his  personal 
assets  (s). 

In  these  cases  the  term  for  securing  the  portions  is  usually  limited  In  what  cases  a 
to  the  trustees,  in  remainder  expectant  upon  the  determination  of  the  ti^Jnn^^ 
parent's  life  estate,  while  the  period  fixed  for  the  payment  of  the  soidormort- 
portions  may,  and  frequently  does,  happen  in  the  lifetime  of  the  parent,  ^^g.'*^^ 
Under  those  circumstances  a  doubt  has  very  frequently  arisen  in  prae- 
tice,  (where  the  event  is  not  expressly  provided  for  in  declaring  the 
trust,)  whether  the  portions  are  to  be  raised  immediately  on  the  arrival 
of  the  period  of  payment  by  the  sale  or  mortgage  of  the  expectant 
term,  or  whether  the  raising  of  the  money  should  be  postponed  until 
the  term  takes  effect  in  possession  by  the  determination  of  the  previous 
life-^state.     The  decisions  on  this  subject  are  by  no  means  uniform. 
In  some  of  them  the  portions  have  been  held  to  be  raiseable  in  the 
parent's  lifetime  (J) ;  whilst  in  others  it  has  been  decided,  that  the 
children  are  not  entitled  until  their  parents  death  (u).     It  was  said  by 
Lord  Talbot  and  the  words  were  adopted  by  Lord  Eldon,  that  *'  the 
rainng  or  not  raising  must  depend  upon  the  particular  penning  of  the 
trust,  and  the  intention  of  the  instrument^  (x).     And  the  court  in 
construing  the  instrument  will  not  be  eager  to  lay  hold  of  circum- 
stances but  will  hold  an  equal  mind  (y).    Although  it  was  laid  down 


s 


See  2  Bop.  Legs.  222,  et  seq.  3rd  ed. 

\r)  Lanoy  r.  Duke  qfAtholl,  2  Atk.  444  ; 
JLfiekmer9  ▼.  CharWm^  15  Yes.  193. 

(«)  Edwards  v.  Freeman,  2  P.  Wms.  437 ; 
Burgoyne  ▼.  Fos,  1  Atk.  576. 

(0  HiUUr  V.  /oner,  1  Eq.  Ca.  Abr.  337 ; 
Gerrard  v.  Qerrardj  2  Vera.  458 ;  Stani^ 
/brtk  V.  Sttmiforih,  ib,  480  ;  Sandys  ▼.  San- 
dys, 1  P.  Vms.  707  i  HaU  v.  Cdrter,  2  Atk. 
354;  HebbUtkwaUe  T.  Cartwriyht,  Forr.  30 ; 
SnUik  ▼.  BMnSf  Ambl.  533 ;  Codringiwi  ▼. 
^%,  6  Yes.  364 ;  Smith  v.  Ft^ley,  3  T.  &  C. 
142 ;  Mkhett  t.  Miehstt,  4  Be«v.  549. 


(u)  Reresby  v.  Newland,  2  P.  Wms.  94 ; 
S,  C.  6  Bro.  P.  C.  75  ;  Bromey,  Berkely,i5, 
484 ;  Stanley  t.  Stanley,  1  Atk.  549;  Cor^ 
bet  V.  May  dwell f  2  Vera.  640 ;  sed  vide  S,  C 
p.  656 ;  Stevens  v.  Dethiek,  3  Atk.  39 ; 
Conway  y.  Conway,  3  Bro.  C.  C.  267 ;  sed 
vide  Lord  Eldon's  observations,  6  Yes.  379 ; 
Clinton  v.  Seymour,  4  Yes.  440 ;  Wynter  v. 
Bold,  IS.&  St.  507 ;  Vemey  r.  Vermy,  2 
Ed.  25. 

(d?)  Hebblethwaite  v.  Cartwrighi,  Fort. 
32  ;  Codrington  v.  Foley,  6  Yes.  379. 

(y)  6  Yes.  380. 
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QF   TRUSTEES   FOR   RAISING   PORTIONS. 


Part  IIL 

Dnr,  I. 

Cbaptxr  IL 

SxcT.  2. 

Prhnd/aeie, 
the  portioxiB 
must  be  ndsed 
oat  of  the  re- 
▼errionary 
tenn. 


8eeut,  if  an  in* 
tention  to  the 
contrary  be  ex- 
pressed. 


No  extrinsic 
evidence  ad- 
missible to 
show  the  inten- 
tion. 

Whether  the 
portions  of 
children,  dying 
before  the  time 
for  payment  of 
portions,  are  to 
be  raised. 


in  some  earlier  cases^  that  very  small  grounds  would  be  sufficient  to 
induce  the  court  to  decide  against  the  raising  of  the  money  before  tbe 
term  vested  in  possession  (z). 

As  a  general  rule,  where  portions  secured  by  a  term  of  years,  are 
made  payable  at  a  particular  time,  or  on  a  particular  event,  as  at 
twenty-one,  or  marriage,  and  the  contingencies  have  happened,  and 
there  is  nothing  in  the  instrument  to  indicate  a  contrary  intention,  the 
portions  must  be  raised  by  the  immediate  mortgage  or  sale  of  the  term, 
though  it  be  reversionary  (a). 

But  it  is  scarcely  necessary  to  add,  that  if  there  be  any  expressions 
tantamount  to  a  direction,  that  the  portions  shall  be  raised  only  when 
the  term  takes  effect  in  possession,  such  an  expression  of  the  intention 
will  prevail :  and  where  the  trust  was  to  raise  the  portions  from  and 
after  the  commencement  of  the  term,  that  has  been  held  sufficient  for 
this  purpose  (b).  And  so  if  the  parents  have  a  general  power  of 
appointing  the  portions  amongst  the  children  by  deed  or  will  in  snch 
portions  and  manner  and  at  such  times  as  they  may  choose ;  that  will 
be  considered  plain  evidence  of  an  intention,  that  the  money  should 
not  be  raised  in  the  lifetime  of  the  parents  (c). 

The  intention  must  be  collected  solely  from  the  context  of  the 
instrument  itself,  and  any  extraneous  evidence  is  inadmissible  (cf). 

To  prevent  any  question  on  this  point,  a  direction  is  now  usnally 
inserted,  that  the  portions  shall  not  be  raised  in  the  lifetime  of  the 
parents  (e)  :  and  in  all  well  drawn  instruments,  this  direction  should 
go  on  to  specify,  whether  the  portions  shall  be  raised  in  case  any  of 
the  children  should  die  after  the  happening  of  the  contingency,  on 
which  the  portion  is  given,  but  before  the  time,  when  it  is  made 
payable :  as  for  instance,  where  the  trust  of  the  portions  is  for 
younger  children  at  twenty-one  or  marriage,  but  not  to  be  raised  or 
paid  until  after  the  death  of  the  parents ;  and  a  child  attains  twenty- 
one  or  marries,  but  dies  afterwards  in  the  parents'*  lifetime.  Unless 
this  event  is  provided  for,  when  the  time  arrives  for  the  payment  of 
the  portions,  a  question  will  undoubtedly  arise,  whether  the  repre- 
sentatives of  the  deceased  child  are  entitled,  and  this  question  has 
been  a  very  fruitful  source  of  litigation  from  an  early  period.  In  such 
cases  however,  the  usual  construction,  and  the  one  which  the  court 
will  strive  to  adopt  (/)  is,  that  the  child  took  a  vested  interest  in  the 
portion,  and  that  the  period  of  payment  only  was  postponed ;  and  the 


{z)  Stanley  v.  Stanley,  1  Atk.  549 ;  Clin- 
ton V.  Seymour,  4  Yes.  460. 

[a')  Codrington  v.  Foley,  6  Ves.  380. 

\bS  Butler  v.  Duneomb,  1  P.  Wms.  448. 

[c)  Wynter  v.  Bold,  1  S.  &  St.  507 ;  but 
see  Gough  ▼.  Andrewe,  8  Jurist,  305,  ip?here 
the  existence  of  such  a  power  in  the  parents 


was  held  by  V.  C.  K.  Brace  not  to  hsTC  the 
effect  stated  in  the  text. 

[d)  Corbet  v.  MaydweU,  2  Vem.  641. 

le)  See  Hall  v.  Carter,  2  Atk.  356. 

[/)  Howgrave  v.  Cartier,  3  V.  &  B.  86; 
Whaiford  t.  Moore,  3  M.  &  Cr.  291 ;  d^ 
ion  v.  Barl  qf  Olengall,  1  Dr.  ft  V.  1, 1^- 


OF  TRUerTRES  FOR  BAI8IKO   POBTIONS. 


S6S 


rentfl 


personal  representatives  of  the  child  will  therefore  be  entitled  when  the    Part  IIL 
time  for  raising  the  money  has  arrived  (g).  Chator  II. 

But  the  court  in  favour  of  such  a  construction  will  not  go  the  length       Sbct.  2. 
of  doing  violence  to  the  express  words  of  the  instrument ;  and  if  it  be 
manifest  on  the  face  of  the  settlement,  that  no  child  was  intended  to 
take  except  in  the  event  of  its  surviving  the  parents,  the  intention  so 
expressed  will  prevail  (h). 

Where  portions  are  effectually  charged  on  the  land,  the  trustees  will  Portions  maybe 
usually  take  a  power  of  selling  or  mortgaging  for  the  purpose  of  raising  ^"^^-SL^* 
them ;  although  that  power  is  not  expressly  given  them  by  the  terms 
of  the  instrument.     For  this  is  the  most  convenient  mode  of  carrying 
out  the  intentions  of  the  parties,  to  which  the  court  will  always  strive 
to  give  effect  (i). 

And  though  the  trust  is  to  raise  the  portions  by  means  of  the  rents  Thoagh  di- 
and  profits;  yet,  if  a  particular  time  be  fixed  for  the  payment  of  the  'f^^rj*^^ 
whole  amount,  that  will  be  considered  inconsistent  with  the  intention,  and  profits. 
that  the  sum  should  be  raised  only  by  the  gradual  perception  of  the 
annual  income,  and  a  sale  will  be  directed  (k).  And  the  same  doc- 
trine will  prevail,  where  the  trust  is,  to  raise  the  portions  ''  as  soon  as 
conveniently  may  be,^^  or,  ''as  soon  as  possible ^^  (/).  Indeed  in  several 
cases  a  trust,  to  raise  a  gross  sum  by  ''  rents  and  profits'"  without  any 
thing  more,  has  been  held  to  authorize  a  sale  or  mortgage  by  the  trus- 
tees (m)  ;  if  there  be  no  further  indication  of  an  intention  to  restrict 
the  meaning  of  the  term  to  the  ''  annual^  rents  and  profits  (n). 

However  it  is  clearly  competent  for  the  settlor  to  prescribe  that  the  Unless  the  con 
portions  shaU  be  raised  out  of  the  yearly  income  only,  and  not  out  of  J^^  ^'.^^ 
the  corpus  of  the  estate.     And  therefore  if  the  direction  be,  to  raise  tended. 
the  sum  out  of  the  ''  annual'"  rents  and  profits  (p),  or  if  the  intention, 
so  to  confine  the  trust,  be  otherwise  sufiiciently  manifest,  a  sale  or 
mortgage  by  the  trustees  cannot  be  supported  (p). 

Where  the  rents  and  profits  are  expressly  subjected  to  the  payment 


(ff)  Emperor  y.Roffe,  I 'VeB.20Si  Wood^ 
eo€k  T.  Duke  qf  Dorset,  3  Bro.  C.  C.  569 ; 
Hope  ▼.  Lord  Clifden,  6  Ves.  499 ;  Powit  ▼. 
Btardeii,  9  Yes.  428 ;  King  v.  Hake,  9  Yes. 
438  ;  Howgrave  y.  Cartier,  3  Y.  &  B.  79 ; 
S.  C.  Coop.  66 ;  JVy  ^«  -^^of*^  Shelboume,  3 
Sim.  243;  Combe  y.  Combe,  2  Atk.  185; 
a&pton  ▼.  Barl  qf  GUngaU,  I  Dr.  &  W.  15. 

(A)  Hotehkin  t.  Hun^rey,  2  Mad.  65 ; 
Flitgeraid  ▼.  Field,  1  Russ.  430 ;  Whaiford 
▼.  Moore,  7  Sim.  574  ;  £r.  a  3  M.  &  Cr.  274. 

(0  Baekhotue  ▼.  MiddUton,  1  Ch.  Ca.  1 75 ; 
Megmei  t.  Mauey,  2  Yem.  1 ;   Sheldon  v. 

Dormer,  ib.  310  ;  Aehton  ▼. ,  10  Mod. 

401. 

{k)  Sheldon  ▼.  Dormer,  2  Yem.  310; 
Baeihomee  t.  Middleton,  1  Ch.  Ca.  175 ; 
Okeden  t.  Okeden,  1  Atk.  551 ;  see  Allan  v. 
Baekhmue,  2  Y.  ft  B.  65,  75. 


(0  Trofford  v.  Aehion,  1  P.  Wms.  416 ; 
AuMon  V. ,  10  Mod.  401. 

(m)  Anion.  1  Yem.  104;  Warburion  v. 
Warburion,  2  Yem.  420  ;  Oreen  v.  Belcher, 
1  Atk.  505 ;  Hall  t.  Carter,  2  Atk.  358 ; 
Bainee  t.  Dixon,  1  Yes.  42 ;  Lord  Shrewi' 
burg  T.  Shrewibitrg,  1  Yes.  jun.  234. 

(fi)  See  Itfg  v.  Gilbert,  2  P.  Wms.  19 ; 
Evelyn  t.  Evelyn,  ib.  669 ;  Mills  v.  Banks, 
3  P.  Wms.  7,  8. 

(o)  Anon.  1  Yem.  104 ;  and  see  Oarm' 
stone  Y.  Gaunt,  9  Jurist,  78. 

(p)  Rivers  y.  Derby,  2  Yem.  72 ;  Ivy  y. 
Gilbert,  2  P.  Wms.  13 ;  Prec.  Ch.  583 ; 
Evelyn  y.  Evelyn,  2  P.  Wms.  669 ;  Mills  y. 
Banks,  3  P.  Wms.  1 ;  Okeden  y.  Okeden,  1 
Atk.  550 ;  see  Shqftesbury  y.  Duke  qf  Marl- 
borough, 2  M.  &  K.  121. 
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OF  TBUB1SBS  FOB  BAIBUfO  FOBnOlf«« 


Kakt  UL    of  the  portions,  although  the  trust  might  authorize  a  sak  or  mortgage 

C^ran  IL   ^  required,  it  is  notwithstanding  the  duty  of  the  trustees  tn  the  first 

8sor.  2.      place  to  apply  any  of  the  rents,  which  may  hare  accrued  towards  the 

satisfaction  of  the  portions  (q)  ;  and  it  is  immaterial,  tiiat  an  alter- 

native  is  given  them  to  raise  the  amount  by  the  r^ots  or  profits,  or  by 

sale  or  mortgage  (r). 

If  the  term,  limited  for  securing  the  portions,  be  insuffident  f<nr 
raking  them  by  ordinary  means,  recourse  may  be  had  to  the  timber, 
whidi  may  be  sold,  or  to  mines,  which  may  be  worked  for  that  pur- 
pose (s). 
The  whole  ram      Where  one  gross  sum  is  directed  to  be  raised  for  the  portiom  of 
race.   When^  s^^nil  younger  children,  to  be  paid  to  them  at  tw^ity-one  or  any 

other  specified  period,  in  such  a  way  that  the  whole  of  the  shares 
are  vested,  and  some  of  them  have  become  payable,  the  whole  sum 
riiould  be  raised  at  once  by  the  trustees,  and  the  shares  not  then  pay- 
able invested  in  the  three-per-cents.  For  it  will  not  be  proper  to  in- 
cumber the  estate  with  as  many  diflferept  sales  or  mortgages  as  there 
are  shares  to  be  paid  (t).  But  it  is  otherwise  where  seoeral  dietimct 
mms  are  directed  to  be  raised  and  paid  to  the  children  at  particular 
times ;  for  there  the  land  will  not  be  discharged  by  the  raising  and  in- 
vestment of  any  of  those  sums  before  the  actual  time  of  their  re- 
spective payment  has  arrived :  and  it  is  inmuiterial  that  some  of  the 
sums  so  charged  may  have  become  payable  («). 

Where  a  sum  of  money  is  charged  on  land,  it  will  carry  interest 
from  the  time  when  it  is  declared  to  be  payable,  although  noAing  be 
expressly  said  respecting  interest  (a;),  and  the  interest  allowed  by  the 
court  is  usually  four  per  cent.  (y).  If  there  be  an  intention  expressed 
or  implied  in  the  instrument  to  give  interest  or  any  payment  in  hen  of 
interest  from  a  particular  period^  that  direction  will  of  course  be  fed- 
lowed  in  place  of  the  general  rule  {z), 

A  trust  for  raiemg  portions  for  children  is  e^ressly  exempted  from 
the  operation  of  the  Thellusson  Act  (39  &  40  Geo.  III.  c.  98),  by 
within  the         which  the  period  for  accumulation  of  the  income  of  property  is  re- 
ThcHusson  Act.  g^^ained  within  certain  limits. 

Expense  of  ^^^  expenses  of  raising  portions  must  as  a  general  rule  be  borne  I^ 

nifling  portions  the  trust  estate,  and  not  by  the  portions  themselves  (a).    AlthomJi 

how  defrayed. 


"With  interest. 


Trust  for  raising 
portions  for 
children  not 


(q)  Okeden  y.  Okeden,  1  Atk.  552. 

(r)  Warier  v.  Hutchuuon,  1  S.  &  St.  276 ; 
see  Hall  v.  CarttTt  2  Atk.  358. 

(*)  Qfiey  V.  Offley,  Prcc.  Ch.  27. 

(/)  Gillibrand  v.  Ooold,  5  Sim.  149. 

(«)  DicketuouY.  IHckentonf  3  Bro.  C.  C. 
19. 

(«)  Seal  T.  Seal,  Free.  Ch.  405 ;  Rtae' 
berry  v.  Taylor,  6  Bro.  P.  C.  43  ;  Bagenal  v. 
Bagenalf  ib,  81 ;   Boyeot  v.  Cotton,  1  Atk. 


552  ;  Barl  qf  Ponifirei  v.  Lard  WImdmv,  2 
Yea.  472  ;  HaUv.  Carter,  2  Atk.  358 ;  Laaek 
V.  Leech,  2  Dr.  &  W.  568,  OTemding  Biaye 
V.  Bayley,  3  Sugd.  V.  &  P.  10th  edition. 

(y)  Oullam  ▼.  HoUand,  2  Atti.  343 ;  LoHi 
Trimlettown  t.  Colt,  1  Ves.  277. 

{z)  Boyeot  ▼.  Cottom,  1  Atk.  553 ;  MUekaU 
V.  Bower,  3  Yes.  286 ;  Claytom  ▼.  Bmi  ^ 
Glenyall,  1  Dr.  &  W.  1. 

(a)  mchett  ▼.  Miehai^  4  Beav.  549. 


OF  INTiarTMSNT  BY  TBUSTEES.  20^ 

this  rule  wUl  be  subject  to  any  direotion  to  the  comtnry  by  the  creator    Part  Ui. 
of  the  trust-  ^  ^"^-  ^' 

V. — Of  Irweatment  by  TruHeea.  — . 


The  inyestment  of  the  trust  funds  is  one  of  the  most  important  ^^ty  as  to  in. 
duties  of  a  trustee,  both  as  req>ects  the  interests  of  the  cestuU  que  ^^^^^ 
trusts f  and  his  own  security.     Any  direction  in  the  trust  instrument  Where  the 
as  to  the  particular  mode  and  nature  of  the  investment  must  be  carried  ™^?l^J*'^v 
out  as  far  as  possible,  and  the  trustees  wiU  not  be  answerable  for  any  instmrnent. 
loss  arising  from  that  course. 

But  where  the  direction  for  investing  is  in  the  usual  general  terms, 
as,  ^^  to  invest  m  govemm^it  or  real  securities,'*^  the  trustees  must  be 
governed  by  the  construction,  which  the  court  has  put  upon  a  trust 
so  expressed.     Therefore  a  trust  to  invest  on  real  securities  will  be  Tnut  to  invett 
properly  executed  by  lending  the  trust  money  on  mortgage  of  freehold  howto^beexe- 
lands  or  copyholds  of  inheritance  to  the  extent  of  two  thirds  of  the  cated. 
then  value  (&).     But  an  advance  to  that  extent  will  be  improper  upon 
the  security  of  houses  or  buildings,  or  leasehold  hereditaments,  which 
are  necessarily  of  a  perishable  nature ;  or  still  more  if  the  value  depend 
on  the  occupation  of  the  premises  for  any  purpose  of  trade.    And  the 
trustees  would  be  held  perscmally  responsible  for  any  loss  occasioned  by 
such  an  investment  (c).     So  it  has  been  held,  that  a  power  to  lend  ^  ^   ^  ^  . 

^  .  w  trust  to  in- 

trust money  on  real  or  personal  security  does  not  enable  the  trustees  rest  on  real  or 

to  accommodate  a  trader  with  a  loan  upon  his  bond  (rf).  However  J^^^  ^' 
where  there  is  a  discretionary  power  for  executors  and  trustees  to  altematiTe. 
invest  in  the  alternative  on  real  or  personal  security,  they  will  be 
justified  as  against  legatees  or  other  volunteers^  where  in  the  exercise 
of  a  sound  discretion  they  lend  the  trust  money  to  an  apparently 
responsible  person  at  a  reasonable  interest  («).  But  it  seems,  that 
this  rule  would  be  different  as  against  creditors  {f)* 

Where  the  trust  is  in  the  alternative  to  invest  in  land  or  any  other 
security,  the  investment  in  land  will  be  taken  as  the  one  primarily  con- 
templated by  the  settlor ;  unless  the  nature  of  the  trusts  forbids  the 
adoption  of  that  construction  {g).    If  the  trust  be  to  invest  on  some 
'^  good  and  sufficient  security,  the  court  will  put  its  own  interpretation  Or  on  ''good'' 
on  those  terms,  and  will  sanction  no  investment,  which  its  own  rules  "^^^^^y* 
do  not  authorize  (A).    And  a  trust  to  invest  at  the  trustee's  "  discre-  vesut^discrS' 
tiojC*  will  not  authorize  a  loan  of  trust  money  on  personal  security  (i).  **®°  ^°^  '^^^ 

*  ^  authorise  a 

(i)  Stiekney  ▼.  Seweii,  1  M.  &  Cr.  15  ;  Beay,  5  Beav.  22 ;  see  Hereford  v.  lUtven-  P™>«i«l  ««»- 

and  see  Wyatt^,  Sharratt,  3  Beav.  498.  hill,  5  Beav.  51.  "^* 

(e)  SiieMneyr.  Sewell,  1  M.&Cr.8;  see  (h)  Booth  v.  Booth,  1  Beav.  125;  see 

Wyatt  V.  Skarratt,  3  Beav.  498.  Drqfford  v.  Boehm,  3  Atk.  440  ;  B^der  v. 

(d)  LangHom  ▼.  OiUnani,  Coop.  33.  Bickerton,  3  Sw.  80, n. ;  Wilke9\.  Steward, 

le)  Forbee  v.  Ro$9, 2  Cox,  116.  Coop.  6 ;  J>€  Mmmeville  y.  Crompton,  1  Y.  & 

if)  Doyle  T.  Blake,  2  Sch.  &  Lef.  239,40.  B.  359. 

{jf)  Earlom  v.  Saundere,  Ambl.  240 ;  Cbfp-  (i)  Poeoek  v.  ReddmyiOHf  5  Yes.  794* 

ley  T.  Harteonge,  1  Dow.  361 ;    Cookton  v. 
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Part  IIL 

Div.  I. 

Chaftbr  If. 

8iCT.  2. 

Power  to  in- 
Test  on  per- 
sonal security 
construed 
strictly. 


Required  for- 
malities must 
be  observed. 


Trust  to  invest 
on  '*  good  pri- 
vate security." 


Or  on  "good 
freehold  se- 
curity." 


Investment  in 
purchase  of  a 
life  annuity  is 
bad. 


OF   INTEaTMENT   BY   TRUflTEBS. 

A  power  to  invest  on  personal,  or  any  other  unusual  secarity  will  be 
construed  strictly,  and  the  trustee  will  not  be  justified,  in  exceeding 
the  terms  of  the  authority.    Thus  where  the  trustees  of  a  settlement 
were  empowered  to  lend  3,000Z.  on  personal  security,  and  they  lent 
5,000/.  being  nearly  the  whole  of  the  fund,  they  were  held  liable  for  a 
breach  of  trust,  as  having  exceeded  their  authority  (A).     And  so  a 
power  in  a  settlement,  to  lend  trust  money  to  the  husband  on  the 
security  of  his  bondy  will  not  authorize  a  loan  to  him  on  his  promissory 
note  (/)•     In  a  recent  case  a  trustee  by  the  terms  of  the  settlement 
was  '^  empowered  and  required^  to  lend  the  trust  money  to  the  hus- 
band on  his  personal  security  upon  the  requisition  of  the  wife.    The 
husband  became  insolvent,  and  took  the  benefit  of  the  act,  and  the 
trustee  then  refused  to  lend  him  the  money,  though  required  to  do  so 
by  the  wife  ;  and  it  was  held  by  Sir  K.  Bruce,  V.  C,  that  the  insol- 
vency of  the  husband  had  created  such  an  alteration  of  the  circum- 
stances as  to  justify  tliat  refusal  (m).     However  it  does  not  follow  that 
it  would  have  been  a  breach  of  trust  in  this  case,  if  the  trustee  had 
complied  with  the  wife's  requisition,  and  lent  the  money  to  the 
husband  notwithstanding  his  insolvency  (n). 

If  the  power,  authorizing  an  investment  of  the  trust  funds  on  personal 
security,  require  the  observance  of  any  formalities,  those  formalities 
must  be  duly  observed.  Thus  where  the  consent  in  writing  of  the 
wife  is  made  requisite  previously  to  such  an  investment  the  trustees 
will  be  liable  for  investing  with  only  her  verbal  consent  (o)  ;  and  60 
where  attestation  is  required  to  the  written  consent,  that  formality 
cannot  be  dispensed  with  (/?),  and  a  subsequent  consent  to  the  invest- 
ment will  not  be  sufficient  where  a  previous  consent  was  made  neces- 
sary (9). 

A  power  for  the  trustees  to  invest  "  on  good  private  security'^  does 
not  warrant  their  retaining  the  fund  in  their  own  possession^  and  using 
it  for  the  purposes  of  their  basiness ;  and  under  such  circumstances 
they  would  be  charged  with  interest  at  five  per  cent.  (r). 

A  trust  to  invest  on  "  good  freehold  security^  can  only  be  executed 
by  an  investment  of  tliat  description  (5).  But  if  the  existing  securities 
be  unsafe  and  improper,  and  an  immediate  conversion  be  required,  it 
seems  to  be  the  duty  of  the  trustees  to  make  an  interim  investment  in 
the  funds,  until  a  proper  purchase  of  freeholds  can  be  found  (r). 

Where  stock  is  settled  in  trust  for  a  husband  and  wife  for  life  with 
remainder  to  their  children,  with  power  for  the  trustees  ^^  to  call  in 


[*)  Paym  v.  Collier,  1  Vcs.  jun.  170. 
\l)  Greenwood  v.  Waktford,  1  Beav.  576. 
[m)  Bo$»  ▼.  Oodeallf  1  N.  C.  C.  617. 
fn)  See  Burt  f.  Ingram,  Lewin,Tru8t,277. 
(0)  Cocker  T.  Quayle,  1 R.  &  M.  535  ;  see 
KeUaway  ▼.  /oAtuon,  5  Beay.  319. 
(p)  HopHne  t.  Miall,  2  R.  &  M.  86. 


(9)  Batemen  v.  Dmne,  3  If  ad.  98 ;  tee 
Adame  t.  Broke,  I  N.  C.  C.  627. 

(r)  Weeiover  t.  Ck^nman,  1  GoH.  177. 

(e)  WyaU  t.  miUe,  8  Juiiat,  117. 

(0  Sowerby  ▼.  Clafton,  8  Jurist,  597 ;  3 
Hare,  430. 
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and  lay  out  the  money  at  greater  interest,  if  they  could.^    An  invest-  Part  III. 

ment  in  the  purchase  of  an  annuity  for  the  life  of  one  of  the  tenants  CBAmali 
for  life  is  improper  (m).  Sect.  2. 

A  trust  to  invest  on  "  government  securities''  has  been  held  not  to  Trust  to  invest 

authorize  an  investment  in  Exchequer  bills  (x).  o^  goTemmcnt 

secuntifis  docs 

Where  trustees  are  directed  by  will  to  invest  a  sum  of  money'''  with  not  authorize 

all  convenient  speed*"  in  the  purchase  of  land,  it  has  been  held,  that  u^^^^^^ 

twelve  months  from  the  testator's  death  is  to  be  considered  a  reason-  ^^g^  ^  .^^^j^ 

able  time  for  making  the  purchase  (y).  with  **  all  con- 

By  the  act  4  &  5  Will.  IV.  c.  29,  which  is  also  retrospective  in  its  IT^J*^^^* 

operation,  where  any  will  or  settlement  contains  a  power  to  invest  on  real  c.  29,  as  to  in. 

securities  in  England  or  Wales  or  Great  Britain,  or  on  real  securities  J?*/ne'i*on 

®  ,  Irish  real  sccu- 

generally,  the  power  may  be  exercised  by  investing  on  real  security  in  rities. 
Ireland.  But  the  2nd  section  provides,  that  where  the  interest  of  any 
in&nt,  or  person  of  unsound  mind,  is  concerned,  all  investments  under 
the  act  are  to  be  made  by  the  direction  of  the  Court  of  Chancery  in 
England.  It  has  been  decided,  that  the  application  to  the  court  for 
this  purpose  may  be  made  either  in  a  cause,  or  by  petition  without  suit 
in  a  summary  way  (z).  But  where  a  trust  fund,  which  is  settled  on  a 
party  for  life,  with  remainders  over,  is  already  in  court  and  invested 
in  the  three-per-cents,  the  court  will  not,  on  the  petition  of  the  equit- 
able tenant  for  life  presented  under  this  act,  order  it  to  be  sold  out, 
and  invested  on  Irish  real  securities,  producing  a  larger  income.  For 
such  a  course,  though  fbr  the  advantage  of  the  tenant  for  life,  is  not 
necessarily  for  the  benefit  of  the  parties  entitled  in  remainder.  And 
the  court  will  not  even  direct  a  reference  to  the  Master  to  inquire  into 
the  expediency  of  such  a  proceeding  (a).  This  case  is  therefore  an 
authority  for  laying  it  down,  that  under  similar  circumstances  a 
trustee  notwithstanding  the  act  would  not  be  justified  in  disposing  of 
the  securities,  on  which  the  trust  funds  may  be  properly  invested,  in 
order  to  lay  out  the  money  on  Irish  real  securities,  although  a  larger 
income  might  thus  be  realised. 

A  neglect  to  make  proper  investments  is  a  breach  of  trust,  the  con-  Liability  of 
sequences  of  which  will  be  visited  on  the  trustees.     And  if  they  unne-  ]^^^^^^ 
cessarily  retain  cash  balances  in  their  hands,  or  otherwise  without  byneg^iectto 
sufficient  reason  allow  any  part  of  the  trust  funds  to  remain  un-  'o^^'- 
productive,  they  will  be  personally  answerable  to  their  cestuis  que 
trusts  for  any  loss  of  income  or  capital,  that  may  be  traced  to  that 
source. 

Thus  if  a  trustee,  who  is  directed  to  invest  a  legacy  immediately  in  As  by  the  in. 
stock,  retain  it  for  a  considerable  period  in  his  own  hands ;  and  there  ^?™c<^^  "^e 

*^  'of  the  pnce  of 

stock. 

ftt)  Fitjgeraid  t.  Pringle,  2  MoU,  534.  (z)  Ex  parte  Ijfirenek,  7  Sim.  510 ;  see 

[x)  Ex  parte  Chaplin,  3  Y.  &  C.  396.  Stuart  y.  Stuart,  3  Beav.  430. 

{p)  Parry  v.  Warrinptom,  6  Mad.  155.  (a)  Stuart  ▼.  Stuart,  3  Bea?.  430. 
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Part  III. 

Div.  I. 

Chaptba  II. 

Sbct.  2. 


Although  the 
trust  is  altetoa- 
tive  to  invest 
in  stock  or  real 
security. 


Or  by  the  faU- 
ureof  a 
banker,  &c. 


Or  by  the  mis- 
application of 
co-trustees. 


And  charged 
with  interest. 


is  a  subsequent  rise  in  the  price  of  the  stock,  the  loss  will  fall  upon 
him,  and  he  will  be  decreed  to  purchase  as  much  stock,  as  might 
have  been  bought  with  the  trust  fund,  at  the  time  when  it  oi^t  to 
have  been  invested  (c).  And  the  same  rule  applies  to  an  executor, 
who  by  his  conduct  has  become  a  trustee  for  the  investment  of  a 
legacy  (d). 

It  was  decided  on  one  occasion  by  Sir  J.  Leach,  V.  C,  that  wh^re 
the  trustees  are  directed  to  invest  in  the  alteroative,  either  in  stock  or 
on  real  security,  and  the  fund  is  lost  through  their  neiglect  in  making  a 
proper  investment,  the  trustees  shall  be  answerable  for  Uie  principal 
money  only,  and  not  for  the  value  of  the  stock,  that  might  have  been  pu^ 
chased :  for  if  real  security  had  been  taken,  as  it  might  have  been,  Ae 
principal  money  only  would  have  been  forthiDoming  to  the  trust  (e) 
But  in  a  subsequent  case  where  there  was  a  similar  trust,  Lord 
Gifford,  M.  B.,  after  some  hesitation  held  the  trustees  liable  for  the 
amount  of  stocky  which  might  have  been  purchased,  notwithstanding 
the  alternative  discretion  given  to  the  trustees  (/)•  And  this  last 
decision  was  followed  by  Lord  Langdale,  JML.  R.,  in  a  very  recent 
case  (g).  So  that  the  distinction  taken  by  Sir  J.  Leach,  in  Marsh  t. 
Hunter,  must  now  be  considered  as  overruled. 

In  like  manner  if  the  principal  be  lost  by  the  failure  of  the  banker, 
or  other  person,  in  whose  hands  the  trustees  have  unnecessarily  allowed 
it  to  remain,  they  will  be  liaUe  to  make  good  the  amount  (A). 

And  it  is  no  answer  to  a  charge  of  this  description  to  say,  that  the 
fund  has  been  retained  or  misapplied  by  one  or  more  of  the  oo-trustees, 
if  the  others  have  been  cognizant  of  or  in  any  way  accessary  to  the 
exclusive  possession  of  the  trust  fund  by  the  trustees  who  have  occa- 
sioned the  loss  (i). 

And  where  the  money  is  paid  by  the  trustee  to  a  banker  or  broker 
for  the  purpose  of  being  invested,  it  is  the  trustee's  duty  to  ascertain, 
that  the  investment  is  duly  made,  and  he  wiU  be  answerable  to  the 
cestuis  que  trusts^  if  the  fund  be  lost  through  his  neiglect  of  that 
duty  (*). 

And  in  these  cases  the  trustees  will  in  general  be  decreed  to  account 


(c)  Byrehail  v.  Bra^ord,  6  Mad.  235, 
240 ;  and  see  Pride  v.  Ftoke,  2  Beav.  430 ; 
WatU  V.  GirdUtione,  6  Beay.  188 ;  dough 
▼.  Bond,  3  M.  &  Cr.  496. 

(<f)  IMd. 

(e)  Marth  y.  Hunter,  6  Mad.  295. 

(/)  Hockley  y.  Bantoei,  1  Ross.  141. 

(a)  Watte  y.  GirdUetone,  6  Beay.  188. 

(h)  Anon.  Loift.  492 ;  Challen  y.  8h^' 
pam,  v.  C.  Wigram,  20th  Jan.  1845,  MS. ; 
Fletcher  y.  Walker,  3  Mad.  73 ;  Maseey  y. 
Banner,  4  Mad.  419  ;  Moyle  y.  Moyle,  2  R. 
&  M.  710;  lAnny  y.  FkOion,  9  Sim.  115; 
Munch  y.  Cockerell,  ib.  339 ;  Mathewe  y. 
Briee,  6  Beay.  239 ;  iidedomullr.  Harding, 


1  S!m.  178. 

(0  Lincoln  y.  Wrighi,  4  Beay.  427: 
Meyer  y.  Montriou,  5  Beay.  146 ;  OvertwT. 
Banieter,  V.  C.  Wigcam,  8th  May,  1844; 
HeweU  y.  Ftreter,  6  Beay.  259;  AmU,  Ch. 
I.  Sect.  2,  of  this  Diyision ;  Chambere  y.  Mm- 
chin,  7  Ves.  186 ;  Lord  Shipbrook  y.  leei 
Hmehmbrook,  11  Vea.  252 ;  HHety.  Sioktt, 
ib.  319;  Walker  y.  Symonde,  3  Sw.  I; 
Lmgfbrd  y.  Gaieoiyne,ib.ZZZ ;  Undenmd 
y.  Stevene,  1  Mer.  712  ;  Booth  y.  Booth,  1 
Beay.  125  ;  Williame  y.  Nixon,  2  Beay.  472; 
Broadhurei  y.  Balyuy,  1  K.  C.  C.  16. 

(I)  ChaUen  y.  Sh^hmm,  Y.  C  Wigraiii, 
20th  Jan.  1846,  MS. 
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for  the  principal,  ^ich  has  been  retained  unprodactire,  or  lost,  with    JPart  III. 
interest  (0.    And  interest  in  these  eases  is  generally  given  at  four  per  ou^l'li. 
cent,  (m) ;  but  if  there  be  also  crassa  negUgentia  on  the  port  of  the       8»ct.  2. 
trustees,  or  they  be  guilty  of  an  active  breach  of  trust,  as  by  employing  vnut  i«te  of 
the  trust  monies  for  their  own  benefit,  or  by  other  acts  of  misfeasance,  qterertmuiflly 
interest  at  five  per  cent,  will  be  charged  (n).     But  mere  t>rdinaiy 
negligence  will  not  be  a  sufficient  reason  for  charging  a  trustee  with 
the  interest  at  five  per  cent.  (o). 

Where  a  very  strong  case  of  corruption  or  improper  conduct,  is  Compound  in. 
established  against  the  trustees,  and  there  is  an  express  direction  in  ^^^  p ''^' 
ihe  trust  instrument  to  accumulate  the  income^  the  account  will  be 
directed  to  be  taken  with  annual  or  half-yearly  rests,  so  as  to  diarge 
them  with  compound  interest  (p),  or  an  enquiry  will  be  directed  as 
to  what  would  have  been  the  amount  of  the  accumulation,  so  as  to 
charge  them  with  that  amount  (g). 

It  has  been  held,  that  if  a  trustee  being  a  trader,  keep  trust-monies 
in  his  own  name  idle  at  his  banker'*s,  that  is  tantamount  to  employing 
it  for  his  own  benefit,  as  he  must  gaierally  keep  a  balance  to  answer 
the  purpose  of  his  credit.  Under  such  circumstances  therefore  he 
would  be  chai^d  with  five  per  cent,  interest  (r). 

Where  the  trust  funds  have  been  embarked  by  the  trustees  in  any  Option  of  ce«/tii 
trade  or  speculation,  it  will  be  at  the  option  of  the  cestui  que  trust  to  tSw'i^wSt  or 
hffve  them  charged  with  interest  at  five  per  cent.,  or  to  take  the  profits  the  profits  made 
actually  made,  to  ascertain  which  an  enquiry  will  be  directed  («).    But    ^    ^  ^^  ^^' 
in  such  case  the  cestui  que  trust  must  elect  to  take  either  the  profits 
for  the  whole  period^  or  interest  ybr  the  whole  period;  and  without 
special  circumstances  he  cannot  have  the  interest  for  one  part  of  the 
time,  and  the  profits  for  the  other  (t). 


(2)  FUteher  ▼.  Walker,  3  Mad.  73 ;  Vh- 
denoood  t.  Sievent,  1  Mer.  712  $  Munch  v. 
Ctekereli,  9  Sim.  339,  351. 

(«)  Lmeohn  ▼.  Allen,  4  Bro.  P.  C.  553 ; 
Hieit  ▼.  Hieke,  3  Atk.  274 ;  Perkine  Y.Ba^n^ 
ion,  1  Bro.  G.  C.  375 ;  Newton  y.  Senett,  ih. 
359  ;  Litiietalee  y.  Gaeeoigne,  3  Bro.  C.  C. 
73 ;  Franklin  ▼.  Firth,  ib.  433 ;  Ytnmge  t. 
Vemke,  4  Yes.  101 ;  Longmore  v.  Broom,  7 
Yes.  124  ;  Roehey.  Hart,  11  Yes.  58 ;  Datr- 
eon  V.  Maeeey,  1  Ball  &  B.  231 :  Trimmlee- 
tern  T.  HemmU,  ib.  385 ;  Tebbe  v.  Carpenter, 
1  Mad.  290;  Moueieg  v.  Carr,  4  Bear.  49; 
Hoeking  t.  Nieholle,  1  N.  C.  G.  478. 

(fi)  Trevee  v.  Titwuhend,  1  Bro.  G.  C.  384 ; 
Forbee  v.  Roee,  2  Bio.  C.  C.  430  ;  Pietg  v. 
Staee^  4  Yes.  620 ;  Poeoek  v.  Medingiem,  5 
Yes.  794 ;  Bockey.Hart,  11  Yes.  60 ;  Dom- 
ford  T.  Jiort^erd,  12  Yes.  127 ;  AMhbwm* 
kam  Y.  Thompeon^  13  Yes.  402 ;  Bate  y. 
Scalee,  12  Yes.  402 ;  Oroekelt  y.  BethwM,  1 
J.  &  W.  586 ;  Heaihcote  y.  ffulme,  ib,  122 ; 
Aii.'Gen,  y.  SoUg,  2  Sim.  518 ;  Brown  y. 


Saneftme,  1  M*Glel.  &  Y.  427 ;  Sutton  y. 
Sharp,  1  Russ.  146 ;  Moueley  y.  Carr,  4 
Beav.  49 ;  Weatover  y.  Chapman,  1  CoU. 
177. 

(o)  Soehe  y.  Hart,  11  Yes.  58. 

Ip)  StaepooU  y.  Staepoole,  4  Dow,  209 ; 
Brown  y.  Seuihouee,  3  Bro.  C.  C.  107  ;  Ro' 
phael  Y.  Boehm,  11  Yes.  92,  13  Yes.  407, 
590;  Walker  y.  Woodward,  1  Ross.  107; 
Don^ord  y.  Donf/bnf,  12  Yes.  127 ;  Brown 
Y.  Sansome,  1  M'Qel.  &  Y.  427. 

{q)  Brown  y.  Saneome,  1  M'GleL  &  T. 
427. 

(r)  Ex  parte  Milliard,  1  Yes.  jun.  89 ; 
Boche  Y.  Hart,  11  Yes.  61 ;  and  see  this  sub- 
ject further  considered  poet,  [Remedies  for 
Breach  of  Tmst]. 

(«)  See  Docker  y.  Somee,  2  M.  &  K.  655, 
where  the  authorities  are  collected  and  exa- 
mined by  Lord  Brougham  in  his  judgment ; 
Pahner  y.  Mitchell,  2  M.  &  K.  672,  n. 

(0  Heaihcote  y.  Huhne,  IJ.  &  W.  122. 
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Part  III.        However  trustees  will  not  always  be  charged  with  interest  on  the 

Cbaptiil'  IL    <^™^u^^  of  A  trust  fund,  which  has  been  lost  through  their  neglect  of 

SxcT.  2.      investment.    And  interest  has  been  refused,  where  the  error  has  been 

Interest  not       through  ignorance  and  without  any  improper  motive  (k).     Or  where 

ui^  truces   *^®  amount  of  the  principal  sums  has  been  comparatively  small  (x) ; 

and  the  staleness  of  the  demand  is  another  reason  for  refuang 
interest  (y). 

And  so  if  a  trustee  retain  a  money  balance  in  his  hands,  having  rea- 
sonable grounds  for  supposing  that  he  was  entitled  to  do  so,  and  if  he 
fairly  state  that  claim  in  bringing  in  his  accounts,  he  will  not  be 
decreed  to  pay  interest,  although  the  court  decide  against  his  claim, 
and  order  the  principal  into  court  (z).  But  the  question  of  interest 
will  be  further  considered  in  a  future  place  (a). 
What  tmomit         It  is  difficult  to  lay  down  any  general  rule  as  to  the  amount  of  the 

of  belanoesmty  balances,  which  a  trustee  cannot  allow  to  remain  unproductive  without 

oe  Kept  onm*  '  i      <•  ri 

▼eited.  incurring  the  consequences  of  a  breach  of  trust.    Where  any  payments 

are  to  be  made,  or  liabilities  to  be  provided  for,  the  trustees  will 

unquestionably  be  justified  in  retaining  a  sufficient  fund  to  answer 

those  purposes.    But  otherwise  the  whole  of  the  ready  money  ought 

doubtless  to  be  invested.     In  MoyU  v.  Moyle^  the  sum  of  260/.  was 

not  considered  too  much  for  executors  to  retain  within  a  year  after  the 

testator^s  death.     But  when  it  was  urged  in  argument,  that  such  a 

sum  was  not  too  much  to  be  retained  in  any  event,  the  court  refused 

to  sanction  that  proposition,  and  held  the  executors  responsible  for  the 

loss  (ft). 

Trustees  not  ^he  consequences  of  a  breach  of  trust  do  not  apply  to  such 

liable  for  snms    temporary  deposits  of  sums  in  cash,  as  are  necessarily  required  for  the 

tsined  or  un-      purposes  of  the  trust,  such  as  rents  and  dividends  or  other  periodical 

inyested.  payments,  which  are  made  with  reasonable  prudence  and  precaution. 

Thus  where  money  is  deposited  with  a  banker  in  good  credit  for  remit- 
tance to  the  party  entitled  to  receive  it ;  or  such  a  deposit  is  made  for 
the  purpose  of  temporary  convenience ; — as  pending  a  negotiation  for 
the  change  of  the  trustee  (c),  in  such  cases  the  trustee  will  not  be 
liable  for  the  failure  of  the  party,  to  whom  the  money  has  been  thus 
committed  (c£).  And  so  where  trustees  in  performance  of  their  trust 
had  contracted  to  purchase  land,  and  they  thereupon  sold  out  stock, 
and  deposited  the  proceeds  at  a  banker^  the  purchase  appearing  near 
completion,  they  were  held  not  to  be  liable  to  make  good  the  money 

(if)  Bnurt  ▼.  Pembmiim,  IS  Yes.  386 ;  Ooodwim,  1  Swanst.  485. 

Afofffiy  ▼.  Baimer,  4  Mad.  419.  (a)  See  poii,  Dvr,  II.  Ch.  I.  Sect  2. 

(jr)  Bone  t.  Cooke,  IS  Price,  343 ;  8.C.I  {bS  MoyU  ▼.  lfoy/«,  2  R.  &  M.  715, 16. 

M*Clel.  168.  le)  Addamt  t.  CEtur/es,  6  Yet.  226. 

(y)  Merry  t.  Jfyvea,  1  Ed.  1.  (d)  KmyMy. Lord Plymtmik^ZAik. 490; 

(i)  Bruere  ▼.  Pembertom,  12  Yes.  386;  Joneer. Lewi9,2Yn. 240 ;  BotJJkr.ffowettt 

tee  ParroU  t.  Dreby,  Prec.  Ch.  254 ;  Bod^  3  Yes.  564 ;  Beickier  y.  Parwom,  AmbL219. 
dam  T.  Ryley,  4  Bro.  P.  C.  561 ;  Hooker  t. 
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in  case  of  the  banker's  failure  (e).    And  if  the  trustees  have  no  dis-    Part  III. 
cretion  as  to  the  mode  of  investment,  but  are  bound  by  the  trust  to    chj^r  u 
lay  it  out  on  freehold  security,  they  will  not  be  charged  with  interest       Sect.  2. 
on  sums  retained  and  kept  idle  at  a  banker^s,  unless  it  can  be  shown  that  " 
they  might  have  invested  it  according  to  the  trust.     For  it  is  not  always 
possible  to  find  a  secure  investment  of  that  nature  (/).     It  was  said 
by  Lord  Cottenham  in  a  recent  case  (9),  that  when  the  loss  arises  from 
the  dishonesty  or  failure  of  any  one,  to  whom  the  possession  of  part  of 
the  estate  has  been  entrusted,  necessity,  which  includes  the  regular 
course  of  business  in  administering  the  property,  will  in  equity  exone- 
rate the  trustee  (g). 

But  where  a  trustee  places  money  in  the  hands  of  a  banker,  he  must  But  trust 
take  care  to  keep  it  separate,  and  not  to  mix  it  with  his  own  money  in  S^^fmug^ 
one  general  account.     For  in  that  case  he  would  be  considered  to  have  be  kept  lepa- 
treated  the  whole  as  his  own,  and  would  be  held  liable  for  interest  (A)  ;  tee?i^l!ra  *™'" 
as  well  as  for  any  loss  of  the  principal  occasioned  by  the  banker^s  money. 
insolvency  (t). 

And  if  the  deposit  of  the  trust  fund  under  such  circumstances  be  Deposit  must 
continued  for  a  longer  time  than  is  absolutely  necessary ;  or  if  it  be  ^i'^S'^^'th 
left  under  the  absolute  power  and  control  of  the  party  with  whom  it  is  proper  pre- 
deposited,  when  the  trustee  with  proper  caution  might  have  rendered  it  **'***®"*- 
more  secure,  he  will  be  held  responsible  for  any  loss.     As  where  a 
trustee  with  power  to  invest  on  real  security,  sold  out  a  sum  of  trust 
stock,  and  pending  the  preparation  of  a  mortgage,   purchased  Ex- 
chequer bills,  which  he  left  for  a  twelvemonth  in  the  hands  of  his 
broker,  who  made  away  with  a  part  of  them,  and  became  bankrupt ;  it 
was  held  by  Lord  Langdale,  M.  R.,  that  the  trustee  had  omitted  to 
take  due  and  proper  precaution  for  the  protection  of  the  fund,  and  was 
therefore  personally  answerable  to  the  cestuis  que  trusts  for  the  loss. 
And  he  was  accordingly  charged  with  the  value  of  the  Exchequer  bills 
at  the  time  of  the  broker's  bankruptcy,  with  interest  at  four  per 
cent.  (A). 

So  in  a  very  late  case  a  mortgage  security,  on  which  trust  money 
had  been  invested,  was  paid  off  by  the  mortgagee,  and  the  money  was 
paid  by  the  trustee  into  his  banker^s  in  a  country  town  for  the  purpose 
of  being  invested  in  stock.  The  trustee  took  a  note  from  the  bankers' 
clerk,  stating  the  receipt  of  the  money  and  the  purpose  to  which  it 
was  to  be  applied.  The  bankers  at  the  time  were  in  undoubted  credit, 
but  about  five  months  afterwards  they  failed,  and  it  was  then  discovered, 

(e)  Freme  v.  Woodt,  1  TamL  172;  see  (1)  Wren  v.  Kirion,  II  Yes,  377 ;  Mattey 

MathewM  v.  Briae^  6  Beav.  239.  v.  Banner ^  4  Mad.  413  ;  Freeman  v.  Fairlee, 

(/)   Wyait  V.  Wallis,  8  Jurist,  117.  3  Mer.  39  ;  2  Story,  Eq.  Jur.  4/9 ;  Macdon- 

(g)  Clouffh  V.  Bond,  3  M.  &  Cr.  496.  nell  v.  Harding,  7  Sim.  178 ;   Fletcher  v. 

(A)  JBjr  parte  Hilliard,  1  Ves.  jun.  89 ;  Waiker,  3  Mad.  73. 

Roche  Y.  Hart,  11  Ves.  61.  {k)  Mathews  v.  Brite,  6  Beav.  239. 
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Vabt  UL 

CRAFEBa  IL 

Sbot.  2. 


Doty  as  to  in- 
▼ettmenty 
where  there  is 
no  direction  in 
the  tnut  in- 
Btnunent. 


Throftper- 
cents  th^pio*- 
per  jufCMuienv* 


Whether  real 
securities  are 
proper. 
Q««re/ 


that  the  money  had  not  been  in?e8ted«  The  trustee  waa  decreed  to 
r^laee  the  amount  of  the  money  with  interest  at  fonr  per  cent.,  (the 
cMtMiis  qjue  trusts  eonsented  to  waire^  their  right  to  haive  so  rnndi  stock 
as  mig^t  have  been  purchased,  if  the  money  had  been  properiy 
invested,)  and  he  was  also  charged  with  the  oosts  of  the  suit;  the 
yica*Chaoeellor  rested  his  decision  mainly  upon  the  neg^et  of  the 
trustee  in  letting  so  loi^  a  period  ebpse  after  the  pwfrment  without 
aseevtainmg^  that  the  fond  had  been  properly  invested  (Q. 

QiuestioBs  of  this  nabire  have  more  usually  oecsaated  upon  wilb; 
however  the  same  equitable  principles  apply  wtth  equal  foree  to  tmsts 
created  by  deed  (m).  Although  there  are  no  directions  in  the  instnH 
m«it  as  to  ih»  investment  of  the  fund  by  the  trustees,  it  is  equally 
their  duty  to  invest  it ;  and  they  will  be  personaHy  liable  for  the  negleet 
of  tiuit  duty  (a)^  And  the  three-peivGenlB.  are  the  only  secarity,  wUdi 
they  caa  adopt  with  perfect  saibty  to  themselves.  The  court  itself 
invadably  directs  ai^  fonds  under  its  control  to  be  invested  in  the 
three-per-cents.,  and  what  it  would  order  with  a  suit,  it  will  equally 
sanctioa  if  done  without  sttit(o)«.  Therefore  a  trustee^  ^o  has 
invested  in  the  tbree-per-eei^.,  is  not  liable  for  loss  occasioned  by  the 
fluctuations  of  that  fimd  (/>)•;  but  he  is  liable  for  the  fluctuations  of 
any  unaaithoriBed  fond  (7).  However  it  may  be  observed,  tiiat  an 
investment  of  trust  funds  by  a  trustee  in  Exchequer  bills,  pending  the 
preparation  of  a  mortgage  is  a  justifiable  and  proper  step  (r),  but  not 
as  a  permanent  investment  (s). 

In  an  early  case  Lord  Harcourt  stated  his  opinion,  that  if  an 
executor  put  out  money  on  a  real  security*,  which  there  was  no  ground 
at  the  time  to  suspect,  he  was  not  liable  to  answer  for  the  loas^  thou^ 
he  acted  without  the  indemnity  of  a  decree  (t).  However  his  Lord- 
ship admitted,  that  the  point  had  not  beea  settled ;  nor  does  it  appear, 
that  the  opinion  then  expressed  has  ever  been  judicially  adopted.*    A 

C.  C.  434. 

(q)  Haneom  ▼.  AUtm,  2  Dick.  498 ;  H«M 
Y.  Barl  qf  Dartnwuth,  7  Vet.  150;  Chufh 
▼•  Jiofuii  3  M.  ft  Or.  496y  7. 

(n)  MatkmB  t.  Brin^  6  BeAF.  239. 

(«)  ExparU  ChapHih  3  T.  ft  C.  397. 

m  Ifrvmi  V.  lUttm,  1  P.  Wms.  141 ;  see 
Lord  Eldon's  obsflmtiona  on  the  proprielf 
of  ctdUng  in  tnut  money  laid  out  on  real  se- 
ooiitiei,  in  Howe  t.  Barl  ^f  J^srhmomtJkf  7 
Vet.  150 ;  end  see  iVortoy  ▼.  Nor^arf,  4 
Kfkd.  191 ;  Wid^tomm  ▼.  Buelf,  2  Her.  498, 
9;  GbfAeotff  ▼.  CUdatM,  1  N.  C.  a  322. 


(0  Ckalt§m  V.  Skiphem,  Y.  C.  Wigram, 
20tli  Jan.  1845,  MS. 

(m)  See  TVtiford  ▼.  Boehm^  3  Atk.  440 ; 
Bydtr  ▼.  BiclHTUm,  3  Swanst.  80 ;  Batt  ▼. 
8eal§9, 12  Yea.  402^ 

{%)  Ljftt  Y.  Kingdom,  1  Coll.  184, 188. 

(o)  7H|^!brtf  Y.  liMilw,  3  Atk.  444  ;  Ab/. 
Itmd  Y.  HughtB,  16  Yea.  114 ;  How  y.  B, 
qf  Dartmouth,  7  Yea.  150. 

(p)  Pmiy.  a«M,2  IMok.  499-,  n. ;  Clomgh 
Y.  Bond,  3  M.  ft  Gr..496 ;  Jaekgon  y.  Jack^ 
Mm  1  Atk.  513 ;  E» parte  Champion,  3  Bro. 
C.  C.434;  cited  JPWmiWte  Y.  fWM,  3  Brob 


*  Bovrevor  in  Poeodfc  v.  R^ddington,  5  Yes.  800>  die  Master  of  Ae  BoDs 
8eem»  to  admit  tbe  genend  power  of  a  trustee  to  invest  on  real  security,  if  be 
thinks  proper ;  and  Sir  K.  j3ruce»  Y.  C,  appears  to  have  been  of  the  same 
opinion  in  the  late  ch^e.  of  Lyse  v.  Ewgdam,  1  Cdl.  188 ;  but  see  iVordary  v. 
Norbury,  4  Mad.  191. 
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trustee  therefore  could  not  be  advised  to  undertake  the  responsibility    Part  III. 
of  laying  out  trust  money  on  real  security,  vi^here  such  an  investment    CHAprni'  ll. 
ia  not  expressly  authorized  by  the  instrument  creating  the  trust  («).       Sbct.  2. 
It  is  clear  that  where  there  is  an'  express  direction  to  invest  in  the 
fiinds  an  investment  on  a  mortgage  security  is  improper  (x).    And  it 
is  equally  certain,  that  where  trust  property  is  properly  invested  in  the 
tliree-<per-cents.y  a  trustee  cannot  without  a  special  authority  sell  out 
the  stock,  and  invest  the  proceeds  in  land ;  and  if  he  do  so,  he  will  be 
decreed  to  replace  the  stock  with  costs  (y). 

So  it  is  also  unquestionably  clear,  that  trustees  have  no  power  per-  investment  in 
maixently  to  convert  the  nature  of  the  trust  property,  by  laying  out  la^^i^prope^ 
money  in  the  purchase  of  real  estate,  unless  a  special  authority  for  so  ^^f"  specially 

•   ..  m        -»  m         mm  .  ^v        A^.i       authorized. 

doing  is  conferred  upon  them  by  the  trust  instrument  (^r).  And  the 
exercise  of  a  mere  discretionary  power  to  make  such  a  conversion, 
cannot  be  enlbrced  against  the  trustees  (a).  Although  it  will  be 
otherwise  if  the  power  be  made  imperative  by  the  terms  of  the  trust 
instrument  (fi). 

In  one  case,  where  the  trust  was  to  lay  out  the  surplus  rents  upon 
mortgage  or  government  securities  with  a  view  to  accumulation,  the 
court  on  petition  ordered  an  accumulated  sum  to  be  laid  out  in  the 
purchase  of  real  estate,  but  with  a  declaration,  that  it  was  to  be  consi- 
dered as  personal  estate  (c). 

So  the  lending  trust  money  on  leaseholds  without  a  special  power  in  LetsehoM  se- 
the  trust  instrument  is  a  breach  of  trust,  for  the  consequences  of  propLlnvest- 
which  the  trustee  will  be  held  responsible  (d).  n^ent. 

And  an  investment  in  South  Sea  Stock  (e),  or  Bank  (/),  or  India  South  Sea, 
Stock  (jr),  though  practically  as  safe  as  any  government  security,  is  not  gt^*.^'  ^"  * 
regarded  by  the  court  as  a  proper  disposition  of  trust  ftmds ;  and  upon 
acquiring  judicial  cognizance  of  the  existence  of  such  securities  the 
court  will  order  them  to  be  sold  and  invested  in  the  three-per-cents. 
Consequently  should  any  loss  be  occasioned  to  the  trust  estate  by  the 
fluctuation  or  depreciation  in  value  of  those  securities,  it  would  have  to 
be  made  good  by  the  trustees  (A)..    These  remarks  apply  with  equal  Or  canal,  or 
or  even  greater  force  to  canal  and  railway  shares  and  other  similar  ^f^^^  ^' 
securities ;  as  also  to  the  public  flmds  of  any  foreign  state.     And  if  a  funds. 
trustee  upon  his  own  responsibility  adopt  any  such  investments,  he 
must  be  prepared  to  take  tiie  consequences  of  any  loss.    If  tilierefore 


j; 


See  Wyait  v.  Sharrait,  3  Beav.  408. 
Pride  v.  fbok$,  2  Beav.  430. 

M  B.  PowUtt  V.  Herbert,  1  Yes.  jun.297. 

(^)  See  J?,  of  WtncheUea  v.  Norclife,  1 
Tern.  434 ;  as  to  effect  of  power  of  varying 
the  seoorities,  vide  jioi/,  Sect.  3,  PL  III.  dl 
thia  Chapter. 

M  Lee  v.  Tnmff,  2  N.  C.  C.  532. 

{b)  Seaueierk  v.  Aehbwmham ,  Rolls,  26th 
February,  1845,  MS. ;  ndepoett  ubi  tupra. 


(c)  Webb  V.  Lord  Shafleeburyt  6  Mad. 
100. 

(<0  /y/er  V.  g^ier,  S'  Beav.  550 ;  ^W/er 
V.  Knight,  6  Beav.  205. 

(e)  Trqjford  v.  Boehm,  8  Atk.  444. 

(/)  Trtifford  v.  Boehm,  3  Atk.  444 ; 
Hiwe  V.  Bmrl  qf  Dartmouth,  7  Yes.  150. 

(a)  Powell  V.  Cleaver,  7  Yes.  142,  n. 

(A)  Haneom  v.^tfcii,2Dick.498i  Oough 
V.  Bond,  3  M.  &  Cr.  496. 
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Part  III. 

Dnr.  I. 

Craptbr  II. 

Sbct.  2. 

Or  personal 
security. 


Tmstees  must 
account  for  pro- 
fits of  improper 
investment, 
though  liable 
for  losses. 


Or  employment 
in  any  trade  or 
speculation. 


such  investments  ai*e  considered  desirable,  they  should  always  be  ex- 
pressly authorized  by  the  trust  instrument. 

It  is  still  more  obvious,  that  a  trustee  cannot  be  justified  in  risking 
the  funds  entrusted  to  his  management  upon  mere  personal  security, 
whether  the  fund  belongs  to  infant  or  adult  cestuis  que  inuU  (1)9  s^d 
although  it  was  stated  on  one  occasion  by  Lord  Northington,  that  the 
lending  trust  money  on  personal  security,  as  on  a  promissory  note, 
would  not  of  itself  amount  to  a  breach  of  trust  without  other  circum- 
stances of  gross  negligence  (A),  and  that  dictum  is  also  countenanced 
by  some  very  early  decisions  (/),  yet  this  doctrine  has  been  long  since 
clearly  overruled,  and  it  is  settled,  that  an  investment  on  personal 
security,  whether  created  by  a  promissory  note  (m),  or  a  bond  (n),  con- 
stitutes a  breach  of  trust,  for  which  the  trustee  will  be  personally 
liable  (0).  It  is  immaterial  moreover  that  the  person,  to  whom  the 
money  is  lent,  and  by  whom  the  security  is  entered  into,  is  a  co-trustee 
of  the  fund  {p). 

It  is  to  be  observed,  that  if  a  trustee  invest  on  securities,  not 
expressly  authorized  by  the  trust,  and  not  sanctioned  by  the  practice 
of  the  court,  it  will  be  done  at  his  own  risk ;  and  he  will  have  to  make 
good  any  loss  occasioned  by  such  an  investment.  But  at  the  same 
time  he  must  account  to  the  cestuis  que  trusts  for  any  profits  arising 
from  the  same  source  (q). 

So  the  employment  of  the  trust  funds  in  trade,  or  any  speculative 
undertaking  without  any  express  authority,  will  d  fortiori  be  treated  as 
a  breach  of  trust.  And  whatever  may  be  the  apparent  advantages  of 
such  a  course,  and  however  well  intentioned  the  conduct  of  the  trustee, 
there  is  no  question  but  that  the  court  will  visit  upon  him  any  loss 
resulting  from  such  a  step  (r) :  while  he  will  have  to  account  for  any 
profit  thus  made  (s).  And  if  a  trustee  stand  by,  and  suficr  his  co- 
trustee so  to  deal  with  the  trust  funds  ;  or  still  more,  if  he  be  in  any 
way  accessory  to  the  breach  of  trust,  he  will  be  equaUy  liable,  although 
he  may  not  have  otherwise  actively  interfered  (/)•    And  the  same  rule 


(0  See  Ady€  v.  FtuiUeton,  3  Sw.  87,  n. 

\k)  Harden  ▼.  Panotu,  1  Ed.  145. 

(0  Sir  Edward  Hal^i  and  Lady  Carrot 
case,  3  Sw.  63»  n. ;  see  Emelie  t.  Bmelie,  7 
Bro.  P.  C.  259. 

(m)  Ryder  ▼.  Biekerton^  3  Sw.  80,  n.; 
Darke  t.  Martyn,  3  Beay.  525  ;  Viyraee  y. 
Binfield,  3  Mad.  62. 

(n)  Adye  y.  FeuilMon,  2  Cox,  24  ;  3  Sw. 
84,  n. ;  Wilkee  y.  Steward,  Coop.  6 ;  Lany- 
eion  y.  OUivant,  ib,  33 ;  Collii  y.  Collie,  2 
Sim.  365 ;  Terry  y.  Terry,  Free.  Ch.  273 ; 
Walker  y.  Symonde,  3  Sw.  1. 

(o)  ffolmee  y.  DHny,  2  Cox,  1 ;  Walker 
y.  Symonde,  3  Sw.  63 ;  Clouyh  y.  Bond,  3 
M.  &  Cr.  496 ;  Watte  y.  Girdleetone,  6 
Beay.  188,  191. 

(/})  Ex  parte  Shakeehqfl,  3  Bro.  C.  C. 


197 ;  Keble  y.  T^omfitom,  3  Bro.  C.  0. 112; 
March  y.  Rueeell,  3  M.  &  Cr.  31  ;  Walker 
y.  Synumde,  3  Swanst.  1 ;  Hewett  r.FMer, 
6  Beay.  259. 

{g)  Ex  parte  Shakeehafl,  3  Bro.  C.C.  197; 
Wilkineon  y.  Stafford,  1  Ves.  jnn.  32 ;  Piety 
y.  Staee,  4  Ves.  622 ;  Bate  y.  Seaiea,  12  Ves. 
402 ;  Crawehay  y.  ColUne,  15  Ves.  226 ; 
Docker  y.  Somee,  2  M.  &  K.  655. 

(r)  F)reneh  y.  ffobeon,  9  Yes.  103. 

(•)  Brown  y.  De  Tastet,  Jac.  284  ;  (hok 
y.  Collmgridye,  Jac.  607 ;  Crawehay  y.  Col- 
line,  15  Ves.  218;  2  Ross.  325;  Pleather- 
etonhaw  y.  FeMoiek,  17  Yes.  298 ;  Docker  y. 
iSofnef,2M.&K.  655;  Wedderbwmr.Wed- 
derbum,  2  Keen,  722 ;  4  M.  &  Cr.  41. 

(0  Ex  parte  Heaton,  Buck.  386 ;  Booth 
y.  Booth,  1  Beay.  125. 
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applies  although  the  trust  property  be  merely  continued  in  the  trade  Part  III. 

or  business  of  the  testator  (u).    And  it  is  immaterial,  that  the  trustees  CHXpraRll 

were  the  partners  of  the  testator  (x).  Sxct.  2. 


Where  the  trust  property  is  already  invested  on  personal  or  other  j)^j  ^f  tmg. 
securities  which  would  not  be  sanctioned  by  the  court,  it  frequently  tees  to  caU  in 
becomes  a  question  of  no  little  difficulty  to  determine,  how  far  it  is  the  ritiet. 
duty  of  trustees  to  call  in  such  securities,  and  lay  out  the  proceeds  on 
some  proper  investment. 

If  there  be  an  express  trust  declared  for  the  conversion  of  the  Where  an  ex- 
existing  securities,  then  of  course  there  can  be  no  doubt,  as  to  its  being  Sl^^^or" 
the  duty  of  the  trustees  to  act  upon  that  direction,  and  the  neglect  to  that  pmpose. 
do  so  will  be  a  breach  of  trust  (y).    And  although  there  may  be  no  Or  an  order  of 
positive  trust  to  convert,  yet  if  an  order  of  the  court  in  a  suit  for  the  ^adc°to*the 
administration  of  the  trust  has  been  made,  directing  the  trustees  to  same  effect. 
convert  and  invest  in  the  three-per-cents,  they  will  be  liable  for 
neglecting  to  comply  with  such  an  order,  and  this  though  the  order 
has  been  obtained  by  the  trustees  themselves  (z). 

Where  the  trust  for  conversion  is  created  by  will,  and  applies  to  the 
residuary  estate  of  the  testator,  a  twelvemonth  from  the  testator^s 
decease  appears  to  have  been  fixed  upon  as  usually  the  proper  time  for 
effecting  the  conversion  (a). 

Thus  in  a  late  case,  where  a  testator  directed,  that  his  outstanding 
personal  estate  should  be  got  in  as  soon  as  conveniently  might  be  after 
his  decease ;  and  the  executors  and  trustees  suffered  a  bond  debt  to 
remain  outstanding  for  Jive  years  after  the  testator^s  death,  and  the 
sum  was  lost  by  the  failure  of  the  debtor,  the  trustees  were  held  liable 
to  make  good  the  amount  (i).  And  from  the  observations  of  the 
Vice-Chancellor  in  the  course  of  his  judgment  in  that  case,  it  seems, 
that  it  would  have  been  a  breach  of  trust  on  the  part  of  the  trustees 
to  have  suffered  the  debt  to  remain  outstanding  after  three  years  had 
elapsed  from  the  testator^s  death  (c).  And  in  these  cases  it  is  not  a 
sufficient  excuse  for  the  neglect  of  the  tinistees,  that  the  testator  had 
himself  created  the  objectionable  security,  and  reposed  great  confi- 
dence in  the  debtor,  who  was  supposed  to  be  in  affluent  circum- 
stances (d). 

But  in  these  cas^  much  must  necessarily  be  left  to  the  discretion  of  How  far  oon- 
the  trustees :  and  if  in  the  honest  and  proper  exercise  of  that  dis-  j^J!^°  j™f  *i.^ 
cretion,  they  delay  the  realisation  of  the  property,  they  may  not  be  discretion  of 


the  trustees. 


(tt)  Booth  ▼.  Booth,  1  Beav.  125.  (a)  Dimea  ▼.  Scoti,  i  Russ.  195  ;  Taylor 

(x)  Weddtrbumr,  Wedderbum,  2  Keen,  ▼.  Clark,  1  Hare,  161,  168;   see  Walker  v. 

722  ;  4  M.  &  Cr.  41.  Shore,  19  Yes.  387  ;  Oibson  v.  Bott,  7  Yes. 

(y)  JDimet  v.  Seoii,  4  Russ.  201,  207;  94,  5. 

MueJtlow  V.  Fuller,  Jac.  198  ;  Bullock  v.  {b)  Bullock  v.  Wheailey,  1  Coll.  130. 

WheatUy,  1  Coll.  130  ;  yidtpoet,  [Chosesin  (c)  1  Coll.  136. 

Action].  (rf)  Bullock  v.  Wheailey,  1  Coll.  130. 

(r)  Sowerby  ▼.  Clayton,  8  Jur.  597. 
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Part  III.    hdd  liable  for  any  loss  occask»ed  b^  that  delay.    As  where  execntore, 

Cbaftu*  il    ^^^  ^^'^  directed  by  the  will  to  call  in  the  testatoip^s  peraonal  estste 

S»CT.  2.       with  all  convenient  speed,  continued  his  trade  for  some  yeais  after  hift 

death,  and  thus  occasioned-  a  conriderable  loss^  the  court  reAised  to 

charge  them  with  the  loss,  as  they  had  acted  bona  fide,  and  aceofding 

to  the  best  of  their  judgment  (e).     And  again  where  one  of  t#(» 

executors  and  trustees  delayed  the  sale  of  some  Mexican  bonds  for  a 

year  and  seven  months  after  the  testator's  death,  in  the  hope  diat  die 

price,  which  had  greatly  fallen,  mi^^t  rise  in  the  interim ;  Sir  B.  Pepys, 

M.  R.  refbsed  to  fix  him  with  the  loss  (/).    And  the  tn»tee  so  acting 

will  not  be  the  more  liable,  because  he  acted  against  the  wishes  and* 

conduct  of  his  co^trustee,  if  his  conduct  be  bond  fide  (g).     And  it  is 

immaterial^  that  the  direction  is  to  convert  wiik  all  a^nnemimt  speedy 

for  that  is  no  more  than  tiie  ordinary  duty  implied  m  the  oiBee  of  Ae 

tnu^^ee  (A). 

Daty  as  to  oon-      But  where  there  is  no  actual  direction  for  the  conversioif  of  the  ^'- 

n^aon7or  isting  securities,  which  on  the  contKarr^^  specifically  gi^en  to  the 

caning  the         trustees  to  be  held  and  applied  by  them  upon  the  trust»  declared ;  the 

ritiei.         *     continuation  of  the  property  in  iter  existing^  state  must  necessarily  ha?e 

Where  there  is   been  contemplated  by  the  author  of  the  trust,  and  may  ttierefore  be 

thctMuri^  ^^  properly  permitted  by  the  trustees ;  unless  some  reason  arise fer  calfii^ 

themselves.        it  in,  which  did' not  exist,  when- the  trust  was'  creaited  (Q.     And  if  in 

such  a  case  the  relative  interests  of  the  ceeiuis  que  irv9i»  would  be 
aflfected  or^  altered  by  the  disposition  of  the  existaig  'seeurities,  and 
their  investment  in  the  three-per^ents.,  tlie  trustees  wotdd  not  be  jus- 
tified in  taking  tiiat  step,  although  a  power  is  given  Item  to-  vaiy  the 
securities  (A). 
Where  no  such       If  however  the  author  of  the  tsrust  in  generad  terms  vest  hu  whob 
me^ion^the    ^^^^'^  ^  trustees  either  by  deed:  or  will,  without  any  specific  mention 
securities.  of  the  securities,  of  which  it  then  connts,  and  there  be  not&ing,  finom 

which,  it  may  be  mferred,  that  the  tmsta  were*  intended  t9  BfigHy  to  the 
property  in  its  actual  sti^ ;  it  would'  be  a  veiy  harardoBa  oouvse  fbr 
the  trustees  to  suffer  any  part  of  the  esteie  unnecesBarily  to  remain 
outstanding  on  improper  security.  It  certainly  would  be  no'  valid 
reason  for  their  so  doing,  that  the  creator  of  the  trust  himself  crah 
sidered  iiie  existing  securities  to  be  a  sufficient  investment  (/). 
Personal  secu-  Thus- it  is  settled  to  be  the  duty  of  executors  and  trustees  to^eali 
rities  must  he     Jn  any  part  of  the  trust  funds  which  they  may  find  outstanding  on 

mere  personal  security,  although  no  specific  direction  for  that  purpose 
is  contained  in  the  will  (m); 


e)  Garret  v.  NobU,  6  Sim.  504.  (k)  4  UtA.  465. 

/)  Btw/Ofi  y.  Buxtfm,  1  M.  &  Cr.  80.  (0  PotMH  ▼«  JBMii*,>5  Vefi844 ;  Ite JMte* 


(o)  1  M.  &  Cr.  96.  nevi/lev.  Qrwn^oft,  1  V.&B.S69  ;  AUtoe* 

(A)  1  M.  &  Cr.  93.  y.  Wheailey,  1  CoU.  130. 

(t)  Lord  y.  Godfrey,  4  Mad.  455.  (m)  Lowmm  v.  Cof^mi,^  Bm.  C.  a  W; 
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It  has  also  been  laid  down  to  be  ineumbeHt  on  exe€at(»s  to  transfer    Part  III. 
into  the  three  per  cents*  any  fbnds,  which  they  may  find  invested  in    chaftsk  IL 
other  than  government  stock  (n)  ;  and  it  seems  that  this  rule  will  apjJy       Sbct,2. 
to  stock  of  so  nndonbted  a  character  as  Bank  or  India  Stock  (o) ;  it  will  All  securities 
prevail  therefi»re  H  fortiori  with  regard  to  foreipni  stock,  or  shares  in  ®^®P*  *^  ^ 

^  .  %  °  R  '  gOYemmeni. 

speonlative  companies. 

However  it  is  not  the  duty  of  trustees  to  call  in  money  invested  on  Wheie  nal 
good  real*  seearity,  where  no  risk  is  apparent  {p).      Although  it  is  ^J^?S?S  called 
otherwise  where  from  change  of  circumstances  the  security  of  the  in-  in. 
vestment  is  diminished,   and  the  capital  endangered,  as  where  the 
interest  is  not  regularly  paid,  and  becomes  greatly  in  arrear  {q).    It  is 
diflScult  to  lay  down  any  definite  rule  for  the  guidance  of  trustees  in 
such  casesy  in  each  of  which  they  must  necessarily  be  governed  bytheir 
own  discretion  adapted  to  the  particular  circumstances ;  bearing  in 
mind  the  general  role,  that  in  all  cases  a  trustee  is  bound  to  take  the 
same  precautions,  and  act  with  the  same  prudence  witii  regaard  to-  the 
trust  estate^  as  if  he  were  dealing  with  his  own.     Where  a  mortgage  Where  real  se- 
security  is  paid  off  voluntarily  by  the  mortgagee  it  will  be  the  trustee^s  SS^^doff  * 
duty  to  invest  the  money  in  the  absence  of  special  directions  in  the  by  the  debtor. 
three-per-cents,  (r). 

In  some  cases  the  trustee  will  be  charged  with  interest  as  well  as  Extent  of  trus- 
the  ci^ital  which  lias  been  lost  by  not  calling  in  the  improper  securi-  fo^n^^L 
ties  («).     However  the  distinction,  between  trostees  putting  out  money  in  improper 
themselves  on  improper  security,  and  permitting  it  to  remain  upon  the  '^^^  ^* 
security  which  the  testator  had  diosen,  is  ftdly  admitted  and  will  have 
due  weight  with  the  court  in  determining  the  extent  of  their  liability  (t). 
Interest  tiiereibre  will  not  be  given  in  these  cases,  unless  there  has 
been  grest  negligence  on  the  part  of  the  trustees  (tt). 

Where  the  trust  monies  are  once  properly  invested  in  stock,  the  Trustee  cannot 
trustees  cannot  wididut  an  express  authority  dispose  of  the  stock,  and  |^Q^^^|^enu  ^^ 
invest  in  other  securities ;  and  if  they  should  venture  to  do  so,  they  without  autho- 
will  be  decreed  immediately  to  repliace  the  stock  and  if  the  stock  be  "  ^' 
replaced  for  a  sum  less  than  that,  at  which  it  was  sold,  to  invest  the 
surplus  in  the  same  stock  to  the  same  uses  (or).    And  in  such  cases 


PowtH  y.  Eoem  6  Ves*  889 ;  Ct^l^^  y. 
J>arhp,  6  Ves.  4S8 ;  MMimd  v.  Battrmm, 
13  Law  Jonrn.  N.  S.,  Chanc.  272 ;  Carr0yy. 
Bomdj  12  ibi  48«;  Mwkhw  v.  Pulkr,  Jac; 
198 ;  TeibM  y.  Carpenter,  1  Mad.  297,  8 ; 
Beitey  v.  Gwid,  4  Y.  &  C.  221  ;  dough  Y. 
Bond,  3  M.  &  Cr.  496 ;  Rogers  y.  Vaeeyt 
V.  C.  K.  Bnice^  27th  Jan.  1S45,  M84 ;  Ait^ 
Gen.  V.  H^kam^  2  N.  C.  C.  684. 

(n)  HoUand  y.  Hughee^  16  Yes.  114. 

(o)  Hmoe  y.  B,  qfJkartmoutk,  7  Ves.  149, 
150. 

(  j9)  Nmse  Y.  If.  o/Dtaimouih,  7  Ves.  160; 
see  Saddierr.  3%rfMr,  8  Ves.  621 ;  Orr  ▼; 
l^twion^  2  Cox,  274. 

(9)  Tench  Y.  Cheeee^  M.  R.,  19th  Noy. 


1844,  MS. 

(r)  Chailen  y.  Shipham,  V.  C.  Wlgnont 
20A  Jan.  1845,  MS. 

(s)  Powell  Y.  Evane,  5  Ves.  839;  JAieit. 
low  Y.  Fuller,  Jao.  200. 

(/)  Powell  Y.  Ewm9f  5  Ve8»  841 ;  Chugh 
Y.  Band,  3  M.  &  Cr.  496. 

(«)  Loween  y.  Copeland^  2  Bfo.  C.  C.  157 ; 
Tebbe  y.  Carpenter,  1  Mad.  29S. 

(a)  Adame  y.  Clifton,  I  Russ.  297 ;  Earl 
Powleit  Y.  Herbert^  1  Ves.  jnn.  297 ;  see 
Witt»  Y.  Witter,  3  P.  Wms.  106  ;  F^ler  y. 
Pgler,  3  BeaY.  550 ;  Banburf  y.  Eirkland, 
3  Sim.  265^  Craekelt  v.  Bethune^  U.SlW. 
586  V  Undtrmood  y;  Sftevene^  I  Mer.  712 ; 
William  Y.  Nueon,  2  Bearr;  472; 
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Part  III. 

Dnr.  I. 

Chapter  II. 

Sect.  2. 


Not  even  where 
there  is  a 
power,  unless 
some  reason 
for  it. 


Acquiescence 
by  cestui  que 
trust  in  im- 
proper invest- 
ments bars  the 
remedy  against 
the  trustee. 

And  the  inte- 
rest of  ac- 
quiescing cestui 
que  trust  pri- 
marily liable  to 
make  good  the 
breach  of  trust. 

But  the  ac- 
quiescence 
must  be  made 
with  full  know- 
ledge. 


And  by  persons 
sui  juris. 


the  cestuis  que  trusts  will  have  the  option  either  to  have  the  stock 
replaced,  or  to  take  the  money  produced  by  the  sale  with  interest  (^) ; 
and  if  there  have  been  any  improper  conduct  on  the  part  of  the 
trustees,  they  will  be  charged  with  interest  at  five  per  cent.  (z). 

It  has  been  decided,  that  even  an  express  power  for  the  trustees  to 
vary  the  securities  does  not  authorize  changes  made  without  any 
apparent  object,  or  any  prospect  of  benefiting  the  trust  estate  (a). 
And  if  the  trustees  dispose  of  the  existing  securities  without  having 
in  contemplation  any  immediate  re-investment,  they  will  be  liable  for 
any  loss,  that  may  ensue  (6).  The  exercise  of  a  power  of  changing 
the  securities  will  not  be  imperative  on  the  trustees,  unless  it  be 
expressly  made  so  by  the  terms  of  the  instrument  (c). 

However  a  cestui  que  trusty  being  suijuris^  who  consents  to  or 
acquiesces  in  an  investment  by  a  trustee,  cannot  afterwards  question 
its  propriety  (d) ;  indeed  if  the  investment  should  amount  to  a  breach 
of  trust,  the  interest  of  the  cestui  que  trusty  with  whose  concurrence  it 
was  made,  is  primarily  liable  to  make  good  to  the  general  trust  estate 
any  loss,  which  may  thus  be  occasioned  (e)  :  and  if  the  cestui  que  trusty 
who  so  concurs,  have  derived  any  actual  benefit  from  the  commission  of 
the  breach  of  trust,  he  will  be  bound  to  make  compensation  to  the 
trustee  to  the  extent  of  that  benefit  (/). 

But  this  consent  or  acquiescence  on  the  part  of  the  cestuis  que  trusts 
must  be  with  full  knowledge  of  the  circumstances  (g)  ;  for  if  there  be 
any  misrepresentation  or  concealment  by  the  trustees,  the  transaction 
may  be  questioned  by  the  cestuis  que  trusts^  even  though  a  formal  deed 
of  compromise  has  been  entered  into  by  them  with  the  trustees  (A). 

And  it  is  almost  unnecessary  to  add,  that  the  party  whose  concur- 
rence or  acquiescence  is  relied  upon  as  a  bar  to  the  remedy  against 
the  trustee,  must  be  competent  to  consent ;  for  the  acts  of  a  person 
not  sui  juris,  as  an  infant,  or  a  married  woman  (t),  are  of  course  not 
binding ;  and  a  cestui  que  trust  under  such  disability  may  recover 
against  a  trustee  for  any  loss  occasioned  by  the  improper  investment, 
though  it  were  made  with  the  consent,  or  even  at  the  urgent  request 
of  the  party,  by  whom  it  is  subsequently  questioned  (A). 


(y)  Fort  est  v.  Blwes,  4  Ves.  497. 

{z)  Poeock  V.  Reddington,  5  Ves.  794 ; 
Mosley  v.  Wardf  1 1  Ves.  581 ;  Batey.  Scales, 
12  Ves.  402. 

(a)  Briee  t.  Stokes^  1 1  Ves.  324, 5, 6 ;  see 
De  Mannepiile  v.  Crompton,  1  V.  &  B.  359. 

(If)  Hanbury  v.  Kirkland,  3  Sim.  265 ; 
Broadhurst  t.  Balguy,  1 N.  C.  C,  16 ;  Watts 
Y.  Girdlestone,  6  Beav.  190. 

(c)  Vide  supra,  taidpost,  Section  3,  PI.  III. 
of  this  Chi^ter. 

{d)  Brice  t.  Stokes,  11  Ves.  319  ;  Lang- 
ford  V.  Gaseoigne,  ib,  333 ;  Booth  v.  Booth, 
1  Beav.  1254  Broadhurst  y.  Balguy,  1  N. 
C.  C.  16 ;  Nail  v.  Punter,  5  Sim.  555 ;  Wai-- 
ker  Y.  Sgmonds,  3  Sw.  64. 


(«)  Booth  Y.  Booth,  1  Beay.  125,  130; 
Fuller  Y.  Knight,  6  BeaY.  205. 

(/)  Ibid.  130. 

(g)  Mounifort  y.  Lord  Cadogtm,  17  Ves. 
489. 

(h)  WalkerY.8gnumd9,^Sm.li  Vnder^ 
wood  Y.  Stevens,  1  Mer.  712. 

(t)  Cocker  y.  QuaiU,  1  R.  &  M.  535; 
Hopkins  y.  Myall,  2  R.  &  M.  86 ;  KeUawof 
Y.  Johnson,  5  BeaY.  319 ;  see  Ryder  y.  Bye- 
kerton,  3  Sw.  80,  n. 

{k)  Walker  v.  Symonds,  3  Sw.  69 ;  Bate- 
man  y.  Davis,  3  Mad.  98 ;  Nail  y.  Punter, 
5  Sim.  555  ;  see  March  v.  Russell,  3  II.  & 
Cr.  31,  42. 
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So  the  acquiescence  of  a  cestui  que  trust  entitled  in  remainder     Part  III. 
after  the  death  of  a  tenant  for  life  will  not  be  binding  on  him  during    chaptbr  II. 
the  continuance  of  the  preceding  life  estate  ;  for  until  his  own  title       Sect.  2. 
accrues  in  possession  he  has  no  immediate  right  to  interfere  in  the  The  ac- 
ordinary  administration  of  the  trust  estate  (/)-  quiescence  of  a 

•'  111  .1  i>       remainder-man 

If  a  trustee  have  lent  the  trust  monies  upon  the  personal  security  will  not  pre. 
of  one  of  the  cestuis  que  trusts  in  a  manner  not  authorized  by  the  trust  ^^^^  ^^' 
instrument,  he  has  a  right  to  institute  a  suit  against  the  party  to  have  sustd^a'sidt  to 
the  money  replaced ;  and  in  such  a  case  he  will  be  entitled  to  his  i^pl^ce  money 
costs  (m).    This  may  also  be  done  by  the  representatives  of  the  trus-  InvS^"" 
tee,  by  whom  the  improper  investment  was  originally  made  (n). 

And  in  like  manner  if  the  trust  fund  have  been  transferred  by  two 
trustees  from  their  joint  names  into  the  name  of  one  of  them  only,  the 
trustee,  who  has  concurred  in  the  transfer,  may  institute  a  suit  against 
the  other  to  have  the  fund  replaced  (o).  And  in  such  a  case  the 
cestuis  que  trusts  need  not  be  made  parties  to  the  suit  (p).* 

An  authority  given  to  a  trustee  to  lay  out  and  invest  the  trust  A  power  to 
money  empowers  him  to  do  all  acts  essential  to  such  a  trust ;  and  it  inciud^a^    ^ 
therefore  necessarily  enables  him  to  give  sufficient  discharges  to  the  P?^*^  ^  8y« 
borrowers  of  the  money  upon  calling  it  in  {q).  the  money. 

Where  a  trustee  for  investment  in  real  estate  has  possessed  himself  How  far  a  pur- 
of  the  trust  money,  and  afterwards  purchases  real  estate  in  his  own  ^^^i^  tra^t  t^' 
name  without  any  allusion  to  the  trust,  the  purchased  estate  will  not  ^^"f^^  ^ui  be 
be  held  liable  to  the  trusts,  unless  some  positive  or  presumptive  evi-  been  made  in 
dence  be  adduced,  that  the  purchase  was  made  in  execution  of  the  ^c^u^ion  of 

,  ,  .  *  the  trust. 

trust  (r). 

A  trust  to  invest  in  the  purchase  of  land  does  not  authorize  the  A  trust  to  pur- 

trustees  to  lay  out  money  in  repairs  and  improvements  of  the  estate  (5).  authorize  i«.^ 

Trustees  for  investment  in  the  purchase  of  lands,  which  are  settled  P>^  ^^  ^™- 

in  strict  settlement  are  bound  to  watch  the  proceedings  for  the  Tnutees  f  r 

benefit  of  the  persons  beneficially  entitled  in  remainder,  and  they  are  investment  en- 

therefore  entitled  to  be  present  in  the  Master's  office  at  the  investiga-  p^nt^aUn- 

tion  of  the  title  to  the  lands,  which  are  proposed  to  be  purchased,  vestigation  of 

the  title  in 

Master's  office, 
(i)  Bewutt  v.  Colesf,  5  Sim.  181 ;  S.  C.      Seiby,  1  N.  C.  C.  235. 

2  M.  &  K.  225.  (/»)  franco  v.  PVonco,  3  Ves.  75 ;  Jfay  v. 

(m)  Payne  ▼.  CoUier,  1  Ves.  jun.  170;  8eAy,  I  N.C.C.  235. 

Greenwood  y.  Waiffordf  1  Bea?.  576 ;  Ful-  (q)  Wood  ▼.  Hamumf  5  Mad.  368. 

ier  T.  Knight,  6  Bear.  205.  (r)  Perry  v.  Phillipi,  4  Ves.  108  ;  vide 

in)  Oreemoood  y.  Wokrford,  1  Beav.  576.  po«/,  [Remedies  for  Bresich  of  Trust], 

o)  Franco  t.  Franco,  3  Ves.  75  $  May  v.  (t)  Boetoek  ▼.  Blakeney,  2  Bro.  C.  C.  653. 


^  If  a  trustee  be  compelled  to  make  good  to  the  cestuis  que  trusts  a  loss 
occasioned  by  the  default  of  a  co-trustee,  who  has  become  bankrupt,  he  may 
prove  for  the  amount  so  paid  by  him  as  a  debt  against  the  bankrupt's  estate. 
Lincoln  v.  Wright,  4  Beav.  427. 
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Part  HI.    althoHgh  it  would  be  otherwise  where  M  the  pencMiB  bflBefieially  mte- 

Cbapxu'ii.    wsted  are  before  the  court  (/)• 
s»CT«  2'  The  usual  indemnity  clauae  will  not  exonerate  a  tmatee  fiom  iin^ 

Usual  indem-  oonaequences  of  a  breach  of  trust,  in  neglecting  to  convert  and  in'^est 

S^i^to*"  ^  directed  by  the  trust  instrument  (k). 

breiy£^>f  trait       Where  a  specific  sum  (aa  2,000/.)  is  giren  by  will  te  trustees  to  be 

^  not  tnwsu  ^i|^^|0 j^  |j^0  eoB^  of  the  investment  in  the  absence  of  any  eiproao 

Aipf^  of  iavMt.  directions  must  be  defrayed  out  of  the  partbdar  aum»  and  will  not  fidi 
meat  how  paid,  upon  the  testator^s  general  estate  (as). 

to^e^^m^  It  is  the  duty  of  trustees  to  give  their  cesim  qm  trtuis  fullinfonna- 
tion  as  to  in-     tion  as  to  the  disposition  and  investment  of  the  trust  property  (y). 

vestments. 

VI.— Of  Trustees  qf  Property  settled  for  life  mih  Bewuander  ooer. 

Trustees  of  settled  property  hold  ^as  much  for  the  protection  and 
benefit  of  those  entitled  in  remainder,  as  of  those  to  whom  the  imme- 
diate beneficial  enjoyment  is  given.  In  administ^ingifae  trust  there- 
fore the  interests  of  both  must  be  equally  consulted,  nor  must  any 
advantage  be  given  to  either  of  them  at  the  expense  of  tiie  other. 
Troitee,  and  It  has  been  already  seen  {z\  that  in  the  case  of  real  estate,  the 

S^^"fnr  i4fe  trustees,  and  not  the  equitable  tenant  for  life,  are  entitled  to  the 
of  real  estate,  custody  of  the  title  deeds :  although  it  is  otherwise  if  the  tenant  for 
custody  of  tiUe  ^^  ^ve  the  legal  estate  (a).  And  if  the  trustees  be  guilty  of  great 
deeds.  negligence  by  suffering  the  tenant  for  life  to  possess  himself  of  the 

deeds ;  or  a  fortiori  if  they  deliver  them  over  to  him  with  cognixanoe 
of  the  intention  to  make  an  improper  use  of  them,  they  will  be  resfmn- 
sible  to  the  remainder-man  for  any  loss  that  may  ensue  (i).  In  the 
recent  case  of  Denton  v.  Denfon  (c),  in  the  Bolls,  a  testator  by  his 
will  charged  certain  annuities  on  his  residuwy  real  estate,  which  he 
devised  to  two  trustees,  in  trust  to  pay  or  permit  the  teata  to  be 
received  by  A.  for  life  with  remainder  over.  Upon  the  tertator's 
death,  A.  entered  into  possession  of  the  estate,  and  acquired  pooees- 
sion  of  the  title  deeds,  which  he  kept  with  the  aoquiesoenoe  of  the 
trustees  for  four  years ;  the  annuities  were  also  regularly  paid  by  him. 
The  trustees  then  insisted  upon  having  possession  of  the  tiUe  deeds, 
and  gave  notice  to  the  tenants  to  pay  the  rents  to  them,  and  eoDh 
menced  an  action  against  A*  for  the  recovery  of  the  deeds.  A,  filed  his 
bill  to  restrain  the  trustees  from  continuing  these  proceedings ;  and 
the  Master  of  the  Bolls  granted  the  injunction  cm  t«nns,  one  of  which 
was,  that  A,  was  to  bring  the  deeds  into  court.    His  Lordship  appears 


(f)  Davit  V.  Comiermere,  9  Jur.  76.  (2)  Ante,  Pt.  II.  Ch.  III. 

(If)  Mttekhw  Y.  Fuller,  Jac.  198 ;  aee          (a)  Ante,  Pt.  II.  Ch.  III. 

Zemfftton  T.  OUgmi,  Coop.  33.  (b)  Ewtmt  v.  BieknOI,  6  Ves.  174. 

(x^  Gwytter  t.  AiUn,  1  Hare,  505.  (c)  J)ait<m  v.  Detdm,  8  Jar.  368. 
(y)  Walker  t.  Sym^ndi,  3  Sw.  58. 
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to  have  attadied  much  weight  to  the  long  aequieBcenee  of  the  trustees    Part  III. 
in  the  possession  of  the  tenant  for  life  (c).  Chapiui'ii. 

So  it  has  been  also  stated,  that  in  the  absence  of  any  express  s»ct.  2. 
directions  in  the  instrument  creating  the  trust,  the  trustees  will  be  And  to  the  pos- 
entitled  to  the  possession  and  mamttement  of  the  estate,  if  the  nature  ""'°"„"^,  . 
of  their  duties  require  that  they  should  have  a  controlling  power.  For  tnut  estate. 
instance,  where  the  trust  is  to  keep  up  insuraBees,  or  pay  annuities,  or  ^^^' 
other  periodical  muas,  out  of  the  rents,  the  cestui  que  trusty  who  is 
entitled  for  life  subject  to  those  charges,  cannot  assert  a  daim  to  the 
posseflsion  and  managemsBt  of  the  estate  to  the  exclusion  of  the  trus- 
tees {d).  In  Nay  lor  v.  Amiitj  a  testator  devised  all  his  real  estates 
to  two  trustees,  their  heirs  and  assigns,  in  trust  out  of  the  rents  and 
profits  to  pay  two  Itfe  annuities,  and  subject  thereto  to  parmit  and 
suffer  A.  to  receive  and  take  the  rents,  &c.  during  his  life,  with  a 
similar  trust  in  favour  of  the  wife  of  A^  and  subsequent  limitations 
over  to  their  children.  It  was  held  by  Sir  J.  Leach,  M.  R.,  that  the 
trustees  had  power  to  lease  the  lands  for  ten  years  (e).  However 
where  the  income  of  the  estate  is  amply  sufficient  to  defray  the 
prior  charges  upon  it,  the  tenant  for  life  will  be  let  into  possession 
upon  giving  proper  security  for  payment  of  the  annuities  or  other 
ehaiges(/).  Although  possession  will  not  be  given  him  until  the 
sufficiency  of  the  estate  for  that  purpose  has  been  ascertained  by 
taking  the  accounts  (^)>  In  the  case  of  Denion  v.  Denton  (A),  which 
18  stated  above,  the  trustees  of  an  estate,  charged  with  the  payment  of 
annuities,  were  restrained  from  taking  proceedings  to  compel  the 
payment  of  the  rents  into  their  hands,  rather  than  into  those  of  the 
cestui  que  trust  for  life,  upon  the  latter^s  undertaking  to  keep  down  the 
annuities  (A).  Where  the  cestui  que  trust  for  life  is  a  female,  that  is 
an  additional  reason  for  excluding  her  from  tiie  control  or  manage- 
ment of  the  estate  (i).  -  But  we  have  also  seen,  that  where  it  appears, 
that  the  trustees  were  not  intended  to  have  the  exclusive  management 
of  the  property,  that  intention  will  prevail  (A).  And  if  the  personal 
possession  or  occupation  of  the  property  be  essential  to  its  beneficial 
enjoyment,  as  in  the  case  of  a  family  residence,  there  the  court  will  in 
any  case  deliver  the  possession  to  the  cestui  que  trust  for  life,  taking 
means  to  secure  due  protection  of  the  property  for  the  benefit  of  those 
in  remainder  (Q. 

Whoe  the  tenant  for  life  takes  the  legal  estate  as  well  as  the 

(e)  Denton  y,  Denton,  8  Jnr.  388.  (g)  Blake  v.  Bunbtuy,  1  Yes.  jun.  194, 

(<Q  THdd  ▼.  Liefer,  5  Mad.  429 ;  and  see  514  ;  8.C.4  Bro.  C.  C.  21. 

JenJtine  y.  Mifford,  IJ.  &  W.  629  ;  ante,  (h)  Denton  v.  Denton,  8  Jur.  383. 

Ft.  11.  Ch.  III.  (0   5  Mad.  432. 

(e)  Naylor  v.  Amitt,  1  B.  &  M.  501.  {k)  5  Mad.  432. 

if)  Stake  ▼.  BtaOmry,  1  Yes.  jun.  194,  (Q  5  Mad.  432,  3 ;  ante^  Ft.  II.  Ch.  IH. 
514;  ^.e.  4Bro.  C.  C.21. 
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Part  III.  equitable  interest,  the  right  of  poasesaion  usually  follows,  and  is  com- 

CHAraR  II.  roensurate  with,  the  legal  title  (m). 

Sect.  2.  It  is  the  duty  of  the  trustees  to  protect  the  estate  for  the  benefit  of 

Trustees  mnit  the  remainder-men  against  the  acts  of  the  equitable  tenant  for  life. 

^'u^  ^^5  .  Therefore  they  must  not  permit  him  to  cut  timber,  or  open  mines,  or 

the  waste  and  commit  Other  waste  (n). 

ten^t*for  u/e.  ^^  where  the  cesiuis  que  tmgts  for  life  are  without  impeachment  of 

May  cat  timber  waste,  the  trustees  with  the  concurrence  of  the  tenants  for  life,  will  be 

for  tenanto  for  justified  in  cuttinfr  such  timber  as  shows  symptoms  of  decay  (o).     But 

life  without  im.  •'  ,    ,.    ,        ,    v  ,  ,      .  •«..». 

peachment  of  not  ornamental  timber  (p),  nor  to  such  an  extent  as  will  matenally 
^"^^'  lessen  the  value  of  the  estate  {q) . 

Duty  of  trus-  Where  the  beneficial  enjoyment  of  moveable  articles,  such  as  heir- 
tc^as  to  fur-  iQQnag,  or  furniture,  plate,  &c.,  is  given  to  the  tenant  for  life,  it  will  be 
looms'  &c.  set-  a  sufficient  precaution  on  the  part  of  the  trustees  to  take  a  schedule  of 
^  in  trust  for  ^^  articles,  signed  by  the  cestui  que  trust  for  life.    And  as  a  general 

rule,  and  in  the  absence  of  special  circumstances  of  danger  or  suspicion, 

it  is  not  requisite  to  take  any  security  from  the  tenant  for  life  for  the 

safe  keeping  of  such  articles,  and  their  redelivery  to  the  trustees  upon 

the  determination  of  the  life  estate  (r). 

Trustee  of  per-       Where  the  trust  property  consists  of  stock  or  other  personal  estate, 

must  no^trans-  ^J^^ch  is  necessarily  much  more  within  the  power  of  the  immediste 

fer  possession     possessor  than  real  estate,  it  is  unquestionably  the  duty  of  the  tros- 

life.  tees  to  retain  the  possession  for  the  benefit  of  those  entitled  in  remui- 

der ;  and  if  they  deliver  over  the  fund  unprotected  into  the  possession 
or  power  of  the  tenant  for  life,  who  disposes  of  it  for  his  own  benefit, 
they  would  unquestionably  be  answerable  to  the  remainder-men  for 
the  loss. 
But  may  give         However  although  the  trustees  would  not  be  justified  in  putting  the 
attorawr^tore/  coiyiw  of  the  fund  within  the  exclusive  control  or  poaseesion  of  the 
oeiTe  the  in-      cestui  que  trust  for  life,  the  annual  income  as  it  arises  is  his  sole  pro- 
^™^'  perty ;  and  therefore  a  power  of  attorney  for  him  to  receive  the  divi- 

dends, (which  is  the  readiest  method  of  putting  him  in  possession  of 
what  the  author  of  the  trust  intended  him  to  have,)  cannot  entul  any 
responsibility  upon  the  trustees ;  as  long  as  no  circumstance  occurs  to 
alter  or  defeat  the  right  of  the  tenant  for  life,  to  the  enjoyment  of  the 
Power  of  attor-  income.  However  it  may  be  added,  that  if  the  trustee  or  one  of 
TSidaiei."''       several  trustees,  by  whom  a  power  of  attorney  is  given,  himself  once 

receive  the  dividends,  that  will  operate  as  a  revocation  of  the  power, 

(m)  See   TUd  t.  Luiwr,  5  Mad.  432;  Yes.  419. 

tupra,  Pt.  II.  Ch.  III.  {p)  Newdiffotg  ▼.  Niwdi^e,  1  Sim.  131 1 

(n)  Whitfield  t.  Bmett,  2  P.  Wms.  242 ;  Daviet  t.  Leo,  6  Ves.  786 ;  CkamUrUme  f . 

Denton  v.  Denton,  8  Jur.  388.  Dununer,  3  Bro.  C.  C.  549. 

(o)  Waldo  T.  Weido,  7  Sim.  261 ;  see  (q)  Bwgee  ▼.  X^mi^,  16  Yea.  174. 

Sm^tke  T.  Snathe,  2  Sw.  251 ;  Brydgu  y.  (r)  BtU  y.  Kynaeion,  2  Atk.  82 ;  Xcel* 

Brydgee,  id,  150;  Wykhtnn  t.  Wfkkam,  19  t.  Bennett,  1  Atk.  471. 
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and  a  new  one  must  consequently  be  executed  for  the  receipt  of  future    Part  III. 
dividends.     It  is  almost  needless  to  add,  that  the  death  of  the  trustee,    cha '^"  '*ii 
or  all  the  co-trustees,  who  have  executed  such  a  power,  will  have  the      Sect.  2. 
same  effect. 

It  is  settled,  that  any  extraordinary  bonus  or  addition  to  the  usual  Extraordinary 
annual  income  of  stock  or  other  property,  which  is  settled  in  trust  for  ^.^'^"^^^^o* 

paid  to  tenant 

one  for  life  with  remainder  over,  must  be  treated  as  capital  and  added  for  life,  but  to 
to  the  principal  fund.      The  trustees  therefore  will  not  be  justified  in  ^®  »"^"*«^ 
paying  over  these  unusual  additions  to  the  beneficial  tenant  for  life, 
but  they  must  invest  them  for  the  benefit  of  all  parties  (s). 

This  brings  us  to  the  consideration  of  a  very  important  rule,  which  Duty  of  tms- 
has  been  established  as  to  the  duty  of  trustees  of  property  settled  for  *^f?iLr^"®  *^® 
life  with  remainder  over,  where  the  property  is  of  a  perishable  nature,  perty  is  of  a 
such  as  leaseholds,  or  annuities  for  some  limited  period.    As  such  Jatui^^^* 
interests  become  exhausted  by  the  effluxion  of  time,  if  the  whole 
amount  of  the  annual  income  were  paid  to  the  tenant  for  life,  he  would 
in  reality  be  in  receipt  not  only  of  the  interest,  but  also  to  a  certain 
extent  of  the  capital  of  the  trust  fund  to  the  prejudice  of  the  remain- 
der-men; and  if  the  life  estate  lasted  sufficiently  long,  there  might  be 
nothing  left  at  its  expiration. 

It  has  therefore  been  long  established  as  a  general  rule,  that  where 
a  testator  makes  a  general  gift  of  his  estate  or  the  residue  of  his  estate 
generally  to,  or  in  trust  for,  a  person  for  life  with  remainder  over,  so 
much  of  the  property  as  consists  of  leaseholds,  or  terminable  annuities, 
or  other  interests  of  a  perishable  nature,  must  be  converted  and  in- 
vested in  permanent  securities  for  the  benefit  of  the  remainder-man  (t). 
And  the  same  rule  applies  to  articles,  which  ipso  usu  consumuntur^ 
such  as  wines,  live-stock  and  other  property  of  that  nature  (u).    And  Liability  of 
if  in  contravention  of  this  rule  the  trustees  suffer  the  tenant  for  life  to  *™**!!?-  ^^'  ^^^ 
receive  the  whole  income  arising  from  the  perishable  securities,  he  property. 
will  be  decreed  to  refund  what  he  may  have  received  over  and  above 
what  he  would  have  received,  if  the  conversion  had  been  duly  made,  and 
the  proceeds  invested  in  the  three-per-cents,  (x)  ;   and  this  difference 
will  be  treated  as  capital  to  be  invested  for  the  benefit  of  all  parties 
entitled  (y).    The  tenant  for  life  is  in  the  first  place  bound  to  make 
good  this  difference,  but  on  his  failure  or  inability  the  parties  entitled 
in  remainder  may  claim  against  the  trustees  the  full  amount,  which  has 
so  been  paid  by  them  in  breach  of  their  trust  (z)* 


(«)  Brander  t.  Brander,  4  Yea.   800; 

arts  T.  Pariif  10  Yes.  185  ;  see  Hooper  v. 
RasHter,  13  Price,  774 ;  8.  C.  I  M'Clcl. 
527. 

(/)  Howe  V.  Sort  of  Dartmouth,  7  Yes. 
137  ;  Feam§  v.  Young ,  9  Yes.  552  ;  Dimei 
T.  Seott,  4  Ruas.  200 ;  Aleock  v.  Sloper,  2 
M.  &  K.  701, 2 ;  MilU  y.  Mills,  7  Sim.  501  ; 
Pickering  v.  Pickering,  2  Beav.  57 ;  5.  C  4 


M.  &  Cr.  298 ;  lAchfleld  t.  Baker,  2  Beav. 
481  ;  Benn  t.  Dixon,  10  Sim.  636. 

(ti)  Randall  v.  Ruuell,  3  Mer.  194,  195. 

(*)  Howe  V.  Earl  qf  Dartmouth,  7  Yes. 
151 ;  Mille  v.  Milli,  7  Sim.  509. 

(y)  Ibid. 

{z)  Howe  V.  Earl  of  Dartmouth,  7  Yes. 
151 ;  Dimes  v.  Scott,  4  Russ.  195,  206. 
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Part  III. 

DiT.  I. 

Chaftxr  n. 
Sbct.  2. 

The  liftbUity 
waiTcd  by  ac- 
quiesoence. 


The  rule  for 
conTersion  ap- 
plies to  Bank 
Stock  when 
settled  for  life. 


Or  other  seen- 
rities  producing 
a  fluctuating 


income. 


And,  if  there  be 
a  positive  direc- 
tion to  convert, 
to  all  securities, 
not  sanctioned 
by  the  trust. 


Though  pro- 
ducing a  far 
higher  rate  of 
interest. 


If  however  the  remaindeiviiien  have  acquieflced  for  a  conaideraUe 
period  in  the  receipt  of  the  whole  aotual  inoome  by  the  tenant  for  Hfe, 
and  do  not  claim  any  relief  by  their  bill  as  to  the  prior  payments^  the 
court  will  confine  its  decree  to  the  conversion,  without  directing  any 
account  of  the  previous  receipts  (a).  And  where  it  appeared  to  be 
beneficial  to  all  parties,  that  annuities  and  policies  settled  on  a  party 
for  life  should  not  be  sold,  the  court  on  aj^lication  has  sanctioned  their 
retention  in  tpede  by  the  trustees  (&)• 

It  is  settled  that  Bank  Stock,  when  settled  for  life,  though  a  per- 
manent security,  must  also  be  converted  and  invested  in  the  three-per- 
cents.  :  because  it  depends  on  the  will  of  the  directors,  whether  the 
casual  profits  (which  are  full  as  valuable  as  the  ordinary  profits)  shall 
go  to  the  tenant  for  life,  or  form  part  of  the  capital ;  and  the  court 
will  not  allow  the  interests  of  tenants  for  life  and  of  remainder-men  to 
depend  on  such  an  uncertainty  (c).  The  same  rule  therefore  applies 
with  equal  force  to  other  securities,  on  which  there  are  frequent 
bonuses,  or  other  casual  profits,  which  are  subject  to  the  arbitrary 
dispositicm  of  the  parties,  by  whom  such  additions  are  declared. 

So  where  there  is  a  poiiiive  direction  in  a  will  for  the  trustees  to  conr 
vert  the  personal  estate  into  money,  and  to  invest  in  government  or  real 
securities,  and  the  trusts  of  the  investments  are  declared  for  the  benefit 
of  one  for  life  with  remainder  over,  the  oegiui  que  trust  for  life  is  en> 
titled  to  receive  the  amount  only  of  so  much  income,  as  would  have 
arisen  from  the  personal  estate  if  converted  and  invested  according  to 
the  trust  within  a  year  after  the  testator^s  death ;  and  the  trustees 
will  not  be  allowed  any  greater  payment  to  him  in  passing  their  ac- 
counts. If  therefore  they  suifer  a  security  producing  a  much  higgler 
rate  of  interest, — ^as  for  instance  an  Indian  security  producii^  ten  per 
oMit. — ^to  remain  undisposed  of,  and  pay  the  whole  of  the  income 
arising  from  that  security  to  the  tenant  for  life,  they  will  be  liable  to 
Biake  good  to  the  remainder-man  the  diflSsrence  between  the  annual 
amount  actually  paid,  and  that,  which  according  to  the  finregoing  rule 
ought  to  have  been  paid  by  them  to  the  tenant  for  life  (d). 

And  although  the  security  bearing  the  higher  interest  is  subsequei^ 
disposed  of  and  invested  in  the  three-per-cents,  at  a  much  more  advao- 
tageous  rate,  than  if  the  investment  had  been  made  at  the  proper  time, 
the  trustees  will  not  be  entitled  to  indemnify  themselves  for  tlbeir  lia> 
bility  in  respect  of  the  ovw-payment  to  the  tenant  for  life,  by  setting 
off  against  it  the  increase  to  the  trust  estate,  which  had  proceeded 
from  the  delay  in  making  the  required  investment;  but  they  will  be 


(«)  Liekfield  ▼.  BaktTt  2  Beav.  481,  8; 
see  Piekenng  v.  Ptekerinff^  4  M.  &  Cr.  298, 
304. 

(b)  Qkngmli  ▼.  Bammrd,  5  Beav.  245. 

(e)  Milk  y.MUU,  7  Sim.  509 ;  see  Howt 
y.  Bwrl  of  Dartnumtk^  7  Sim.  150.    It  has 


heen  already  stated,  that  where  property  «f 
this  deacriptioaismade  thetol^ieeiof  atrast, 
the  bonuaes  moat  be  treated  aa  ci^Mlal  a^ 
invested, 
(d)  Dimm  v.  8eoU,  4  Bnsa.  195. 
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charged  with  the  whole  of  the  stock  actnallj  purchased,  as  well  as  the  Part  UL 

whole  mterest  aetnally  receired,  yASie  their  dUowances  in  discharge  for  c^mU. 

pajments  to  the  tenant  for  life  will  be  c(Hifined  to  the  amount,  that  Ssct.  2. 
would  have  been  payable  to  him,  if  the  improper  security  had  been 
converted,  and  the  investment  in  consds  made  at  the  proper  time  (e). 


However  in  deciding  on  the  liaUlity  of  the  trustees  in  Dimes  y.  Howftrtnts. 
Seoti,  both  the  Master  of  the  Rolls  (/),  and  the  Lord  Chancellor  (g),  J^^^^' 
qppear  to  have  laid  considerable  stress  upon  the  positive  direction  in  press  tnut  for 
the  win  for  the  exeentois  to  convert  and  invest.     And  where  no  ^qI^J^I"^' 
express  trust  for  conversion  and  investment  is  contained  in  the  instru- 
ment, it  has  nowhere  been  decided,  that  the  trustees  would  not  be 
justified  in  paying  over  to  the  tenant  for  life  the  whole  of  the  income 
arising  from  a  permanent  security,  whidi  produces  more  than  the 
ordinary  interest,  as  long  as  the  trust  funds  or  any  part  of  them  are 
suffered  to  remain  on  that  security  (h). 

Where  a  testator  directs  his  residuary  estate  to  be  converted  and  Righto  oftoumt 
iDveeted  in  a  particular  manner,  we  have  seen  that  the  tenant  for  life  ia  in^me  ^  re! 
entitled  yroni  the  first  year  after  tie  testator's  death  to  receive  the  sidne  during 
amount  of  income,  which  those  investments  would  have  produced,  if  after  testator's 
made  at  that  time  (t).    The  interest  which  the  tenant  for  life  will  take  ^^^^ 
during  the  first  year  after  the  testator^s  deaths  is  yet  an  unsettled 
question.     This  question  admits  of  four  possible  solutions,  and  the 
decisions  of  very  eminent  judges  may  be  urged  in  support  of  each* 

1st.  The  tenant  for  life  may  be  entitled  to  nothing  until  the  expira-  ist.  The  tenan 
ticHi  of  a  twelvemonth  from  the  testator^s  death ;   according  to  the  {|^^oih^ 
opinion  of  Sir  John  Leach  in  Stott  v.  HoUingworth  (A),  and  of  Sir  during  the  first 
nomas  Plumer  in  Tetykr  v.  Hibbert  (J) ;  and  the  income  in  the  mean  ^^^' 
time  is  to  be  added  to,  and  form  part  of,  the  capital  of  the  residue. 
Both  those  two  learned  judges  appear  to  have  assumed,  that  this 
opinion  was  in  accordance  with  the  established  rule  of  the  court,  and 
Sir  Thomas  Plumer  (m)  treats  this  general  rule  as  having  been  so 
settled  by  Lord  Eldon  in  the  case  of  SitweU  v.  Bernard  (n).     How- 
ever in  the  subsequent  case  of  Angerstein  v.  Martin  (p)  that  great 
judge  himself  disdaimed  any  intention  of  establishing  any  such  general 
rule  by  his  deeisden  in  SitweU  v.  Bernard  {n)y  a  decision  which  be 
stated  to  have  been  founded  on  the  direction  to  accumulate,  which 
farmed  an  ingredient  in  that  case ;  and  his  Lordship's  further  observa- 
tions on  the  decisions  in  SitweU  v.  Bernard  (n)  and  Stott  v.  Hotting- 

U)  Dimei  ▼.  SeoM,  mH  n^ra.  3  M.  &  K.  500. 

If)  4  Ross.  201.  (0  IJ.  &  W.  308 ;  and  see  TWifccr  y.  Sot- 

{g)  4  Ross.  207.  well,  5  Beav.  607. 

(k)  See  Howe  ▼.  Sari  of  Dmrtmoutk,  7  (m)  IJ.  &  W.  313. 

Ves.  150.  («)  6  Yes.  522. 

(1)  Dkmeo  t.  Seoti,  4  Bulk  195 ;  see  ^.  (0)  T.  &  R.  238 ;  and  see  Hewitt  v.  Jfor. 

ceding  page.  He,  T.  &  R.  244. 

{k)  3  Mad.  161 ;  and  see  Vieioro  ▼.  Seotit 
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Part  III. 

DiT.  I. 

Chaptbk  II. 

Sect.  2. 


2nd.  Henuty 
take  the  income 
of  80  much  as 
is  propedy  in- 
vested. 


3rdi  He  may 
take  the  whole 
income  of  the 
property  in  its 
existing  state. 


Or  4th.  He 
nuy  take  the 
amount  of  in- 
come wluch 
would  haye 
been  produced 
by  a  proper  in- 
Testment  if 
made. 


Result  of  the 
authorities. 


toorth  have  materially  weakened  the  authority  of  those  cases,  if  indeed 
they  do  not  expressly  overrule  them  (77).  The  case  of  Vickers  v. 
Scott  (q)  arose  upon  real  estate,  which  was  directed  to  be  sold,  and  the 
point  in  question  does  not  seem  to  have  been  much  argued  in  that  case. 

2nd.  According  to  the  decision  of  Sir  A.  Hart,  V.  C,  in  La  Ter- 
riere  v.  Bulmer  (r),  the  cestui  que  trust  for  life  during  the  first  year 
after  the  testator^a  death  will  take  the  income  of  such  parts  of  the 
estate^  as  are  properly  invested  at  the  testator*s  deaths  or  may  become  so 
invested  during  that  year.  Lord  Eldon^s  decisions  in  Gibson  v.  Bott  {$) 
and  Hewitt  v.  Morris  {t)  are  also  in  favour  of  this  doctrine,  which  is 
also  strongly  supported  by  the  observations  of  Sir  J.  Wigram,  V.  C, 
in  the  recent  case  of  Taylor  v.  Clarh  (w). 

3rd.  The  tenant  for  life  may  be  entitled  to  the  income  arising  from 
the  property  in  its  existing  state  during  the  first  year  from  the  testa- 
tor^s  death.  And  this  view  of  the  law  is  supported  by  Lord  EUdon^s 
decision  in  the  case  of  Angerstein  v.  Martin  (x)  and  by  that  of  Lord 
Langdale,  M.  R.,  in  Douglas  v.  Congreve  (y).  It  has  been  observed  by 
Vice-chancellor  Wigram  (z),  that  it  might  be  a  question,  whether  Lord 
Eldon^s  decree  in  Angerstein  v.  Martin  was  intended  to  impeach  the 
law  as  laid  down  in  La  Terriere  v.  Bulmer  (a)  ;  and  even  if  such  were 
Lord  Eldon^s  intention,  it  must  have  been  considered  as  overruled  by 
Lord  Lyndhurst^s  decision  in  Dimes  v.  Scott  (6).  The  later  case  of 
Douglas  v.  Congreve  (c)  which  is  clearly  inconsistent  with  Dimes  v. 
Scott  was  also  strongly  questioned  by  Vice-chancellor  Wigram  in  the 
recent  case  of  Taylor  v.  Clark  (d),  in  which  all  the  authorities  on  this 
subject  are  collected  and  reviewed,  and  his  Honoris  decision,  in  which 
he  followed  Dimes  v.  Scott  in  preference  to  Douglas  v.  Congreve^  is 
directly  at  variance  with  the  latter  case  (0). 

4th.  According  to  the  determination  of  Lord  Lyndhurst  in  Dimes  v. 
Scott  (Jb)  the  tenant  for  life  will  take,  not  the  interest  actually  arising 
from  the  property  during  the  first  year  after  the  testator  s  death,  but  the 
amount  of  the  dividends  on  so  much  three-per-cent.  stocky  as  would  have 
been  produced  by  the  conversion  of  the  property  at  the  end  of  that  year. 
And  this  solution  of  the  question  has  recently  been  adopted  by  Vice- 
Chancellor  Wigram  in  the  case  of  Taylor  v.  Clark  (/). 

In  this  conflicting  state  of  the  authorities  on  the  subject,  nothing 
but  the  decision  of  the  highest  judicial  authority  can  set  the  quesUon 


»  T.  &  R.  239. 
[q)  3  M.  &  K.  500. 
[r)  2  Sim.  18. 
[f)  7  Vcs.  95. 
(t)  T.  &  R.  241. 

(«)  1  Hare,  173,  4 ;  see  also  Caldecott  v. 
Caldeeoit,  1  N.  C.  C.  312. 
(x)  T.  &  R.  232. 
(y)  1  Keen,  410. 


(z)  1  Hare,  172;  and  see  CaUeeoii  t. 
Caldeeoit,  1  N.  C.  C.  318. 
(a)  2  Sim.  22. 
lb)  4  Russ.  209. 
(e)  1  Keen,  410. 

(d)  1  Hare,  172,  3. 

(e)  See  CaldeeoU  t.  Caldecoit,  1  N.  C.  C. 
320. 

(/)  1  Hare,  161. 
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completely  at  rest.    But  in  the  meantime  it  is  conceived,  that  the     Part  III. 
fourth  alternative  as  established  by  the  present  Lord  Chancellor,  in    q^J^^  XI. 
Dimes  v.  Scottj  and  adopted  in  Taylor  v.  Clark^  the  latest  case  on       Sect.  2. 
the  subject,  must  be  considered  as  carrying  with  it  the  greatest  autho- 
rity  in  its  favour.     However  should  any  adverse  claim  be  originated 
on  this  point,  no  trustee  could  be  advised  to  take  upon  himself  the 
responsibility  of  putting  his  own  construction  on,  the  relative  rights  of 
the  tenant  for  life  and  remainder-man,  which  could  only  be  deteitnined 
with  perfect  safety  to  all  parties  by  the  decision  of  the  court. 

It  may  be  observed  here,  that  although  the  testator  may  not  in  Tenant  for  life 
terms  have  given  the  tenant  for  life  any  interest  until  certain  invest-  ^^[^^^' 
ments  are  made^  the  court  (in  the  absence  of  any  provisions  indicating  ments,  is  enti- 
a  contrary  intention)  considers,  that  the  testator  meant  the  cestui  que  ^e^thou^" 
trust  for  life  to  take  an  immediate  and  certain  benefit,  which  he  will  the  property  ib 
not  be  deprived  of  by  any  neglect  or  delay  on  the  part  of  the  trustee 
in  making  the  required  investments.     The  property  will  therefore  be 
treated,  as  if  it  had  been  duly  converted  at  the  end  of  the  first  year 
after  the  testator's  death,  and  from  that  time  at  least  the  tenant  for 
life  will  be  entitled  to  the  amount  of  the  income,  which  the  property 
would  produce,  if  actually  in  a  proper  state  of  investmeoit  (A). 

The  general  rule,  which  requires  the  conversion  of  property  of  a  Rule  as  to  con- 
wasting  or  perishable  nature,  proceeds  upon  the  supposed  intention  of  I^SSabte  pro- 
the  testator,  that  the  property  given  to  the  tenant  for  life  should  go  pcrty  not  ap- 
undiminished  to  those  entitled  in  remainder.     If  therefore  the  will  there  l8iu»«. 
show  an  intention  on  the  part  of  the  testator  to  give  the  property  «>?c  gift  of  such 
in  its  existing  state  to  the  tenant  for  life,  the  general  rule  in  favour  of  ^^^  ^' 
conversion  can  have  no  place^  but  the  intention  expressed  or  implied  in 
the  particular  case  will  be  carried  into  effect  (i). 

Thus  if  a  leasehold  estate,  or  a  certain  sum  of  terminable  annuities 
or  other  property,  which  is  wasting  (no  matter  how  rapidly),  be 
bequeathed  specifically  to,  or  in  trust  for,  A.  for  life  with  remainder 
over :  although  the  tenant  for  life  may  very  possibly  exhaust  the  entire 
property  to  the  total  exclusion  of  the  remainder-man,  the  testator  is 
himself  the  best  judge  of  what  he  intended  th&  parties  to  take,  and  the 
general  rule  for  conversion  will  not  apply  (A). 

And  where  there  is  a  specijic  gift  of  articles  qua  ipso  usu  consu-  Rule  where 
muntur  such  as  wines,  stock,  &c.,  in  trust  for  an  individual  for  life,  ^<^^^f  P^ 
the  cestui  que  trust  for  life  will  be  entitled  absolutely  to  the  whole  tumuntur,  are 
property,  and  the  limitation  over  of  such  articles  after  the  life  interest  ^J  o"  rfoMife. 
is  inoperative  (Q. 

(A)  Sitwell   V.   Bernard,    6  Yes.  520;  (k)  Hotve  v,  Bta^l  qf  Dartmouth,  7  Yes. 

TiteJter  X,  Boswell,  5  BeaT.  607  ;  Enttoistle  149;  Beihune  v.  Kennedy,  1  M.  &  Cr.  116; 

▼.  Jfarkland,  id.  528,  n.;  Stuart  y.  Bruere,  Pickering  y.  Pickering,  4  M.  &  Cr.  299; 

ib.  529,  n. ;  Walker  t.  Shore,  19  Yes.  387  ;  Vaugkan  v.  Buck,  Phill.  80 ;  Lord  y.  God- 

Taylor  Y.  Clark,  1  Hare,  167,  8.  ^rey,  4  Mad.  455. 

(O  Aieock  Y.  Sleper,  2  M.  &  K.  702;  (/)  Bandali  y.  Rueeell,  3  Mer.  194,  5. 

I^iektring  t.  Pickering,  2  BeaY.  57. 
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Part  III.        There  is  little  diffienlty  Uierdore  in  ihoBe  leaaes,  where  tie  hptat 

CHiunvii'  II    ^  ckarfy  specific.    But  it  has  been  obaerved  fay  Lord  CotteiAaiii(«), 

Sect.  s.      that  there  are  other  eaaes  of  Teiy  great  difficulty,  in  whidi  it  may  be 

Instances  of      ▼^  doobtftd,  whether  the  testator  has  left  the  property  ^tedfittHy, 

tpecific  gifts  of  {j^t  in  wfai(^  there  are  expreasioBs,  ithkh  raise  the  qnestiOD,  whether 

^^^  ^  ^^^  the  property  is  not  to  be  enjoyed  iqiecifieally.    In  these  oases  theeoii- 

stmction  will  of  course  begovemed  by  the  particular  expressioiis«ed, 
coupled  with  the  general  object  and  scope  of  the  will ;  but  it  may  be 
remarked,  that  the  courts  in  modem  times  appear  to  have  laid  hold  of 
Tery  slight  circumstances  in  order  to  construe  a  gift  as  sperific,  and 
to  tidce  a  case  out  of  Ae  principle  requiring  a  convenaon,  a  principk, 
which  was  said  by  Lord  Gottenhan  (a),  to  be  often  very  diffieidt  to 
carry  out  (o). 

Thus  it  seems  to  be  new  dearly  settled,  that  a  general  residniEy 
g^^  in  trust  for  a  peraon  for*  life,  followed  by  a  direction  to  sell  after 
the  death  of  the  tenant  for  life,  will  entitle  the  tenant  for  life  to  the 
iqpecific  enjoyment  of  such  parts  of  the  trust  estate  as  oonsist  of  lease- 
holds, or  other  perishable  securities  (p),  and  the  contrary  decisioBa  of 
tiie  Vice-Chancdlor  of  England  in  MUb  y.  MUle(q)j  and  Betm  t. 
Dixon  (r),  would  soarcdy  be  suflered  to  pievail  against  the  other 
authorities  («).  A  direction,  that  Ae  trust  estate  shall  be  divided  after 
ihe  death  of  the  tenant  for  life,  has  also  been  held  to  have  the  aaaie 
effsct  (0* 

In  Alcoch  V.  Shper  (u)  the  testator  gave  the  residue  of  has  estate, 
real  and  personal,  to  his  executors  upon  trust  to  permit  his  wife  to 
receive  the  rents,  profits,  and  annual  proceeds  thereof  during  her  fife» 
and  after  her  decease  to  eell  his  freriiold  house  in  Oxford  Street,  and 
also  his  leasehold  houses  by  auction ;  and  he  desired,  tiiat  A.  shodd  be 
employed  as  auctioneer  to  convert  the  whole  of  his  estate  and  effects 
into  money  for  the  purposes  therein  mentioned.  Sir  John  Leach,  M.  R^ 
considered  that  the  express  direction,  to  convert  his  leasehold  houaes 
and  the  whole  of  his  estate  after  the  death  ef  his  wife^  excluded  die 
supposition,  that  he  intended  any  part  of  it  to  be  converted  during  her 
lifey  and  that  she  was  therefore  held  entitled  to  receive  the  income  ef 
some  long  annuities  which  formed  part  of  the  residuary  estate  (a).* 

(m)  4 M .  & Cr. 299.  (f)78Ba*5ei. 

(ii)  In  Pickering  t.  Pickering,  4  M.  &  Cr.  M  10  Sim.  636. 

MS.  (f)  See  Hinitet  t.  Bimeee,  5  Hare,  611. 

(o)  SeeBimfe$w.IRmm,^HntMhl2.         (t)  CMKwt.  Cbllmu,  2  M.  &  K.  709; 

(j0)  Aleock  Y.  Sioper,  2  M.  &  K.  699 ;  Bethune  ▼.  Kemudp,  1  M.  &  Cr.  114. 
Daniei  ▼.  Warren,  2  N.  C.  C.  290.  («)  Aleock  ▼.  Sioper,  2  M.  ft  K.  699. 


*  However  in  MUls  r.  MiUs^  7  Sim.  601,  a  direction  by  a  testator  for  the 
sale  of  his  freehold  and  leasehold  estates,  of  which  there  had  been  a  prerions 
gift  for  lifi^  was  held  by  Sir  L.  ShadweU.  Y.  C.  not  to  prevent  the  appticttwn 
of  the  general  role  requiring  the  conversion  of  the  Isasiifiold  piupeity. 
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So  in  Collins  v.  CoUms  (a?)  the  devise  was  as  foUows, — ^^  I  give  to  my    Pa&t  III. 
wife  Sarah  Comim  all  and  every  part  of  my  property  in  every  shape  and    chE^kV 
without  any  reserve,  and  in  wluttever  manner  it  is  situated  for  her       S»cr.  2. 
natural  life ;  and  at  her  death  the  property  sa  left  to  be  divided  in  the 
following  manner — one  half  in  equal  proportions  to  my  father/^  and  so 
on,  and  Sir  J.  Leach  was  of  opinion,  that  the  remainder-men  were 
not  entitled  to  have  a  leasehold  estate  of  the  testator  sold,  there  being 
a  sufficient  indication  of  the  testator's  intention,  that  the  widow  should 
enjoy  the  property  in  specie :   and  this  decision  was  afterwards  ap- 
proved of  and  acted  upon   by  Lord  Cotteaham  in  Pickering  v. 
Pickering  (y). 

In  Bethune  v.  Kennedy  (z)  tiie  testatrix  after  makmg  two  specific 
bequests  of  sums  in  the  kngannuities,  gave  the  residue  of  her  property, 
all  she  did  or  might  possess  in  the  funds^  copy  or  leasehold  estates^  to 
her  two  sisters  during  their  lives ;  at  the  decease  of  both  of  them  to  be 
equally  divided  share  and  fiiiare  alike  between  her  three  cousins  or 
their  heirs.  The  residuary  estate,  after  satisfying  the  two  specific 
bequests,  consisted  in  part  of  150/.  per  annum  in  the  long  annuities. 
The  bill  was  filed  by  two  of  the  legatees  in  remainder  to  have  the  long 
annuities  converted  into  a  permanait  fond,  but  Sir  C.  Pepys,  M.  R., 
was  of  opinion,  that  the  long  annuities  in  question  were  to  be  enjoyed 
by  the  tenant  for  fife  as  a  specific  bequest,  and  dismissed  the  bill  {z). 

The  next  case  is  Pickering  v.  Pickering  (a),  where  the  testator 
gave  and  bequeathed  to  his  wife  all  the  interest,  rmts,  dividends, 
annual  produce  and  profits,  use  and  enjoyment,  of  all  his  estate  and 
effects  whatsoever,  real  and  personal,  for  and  during  the  term  of  her 
natural  life,  and  (after  giving  her  certain  specified  articles)  at  the 
decease  of  his  said  wife,  he  gave  devised  and  bequeatiied  to  his  son-in- 
law,  JB.  jR.  P.,  all  the  rest  and  residue  of  his  estate  and  efiects  whatso- 
ever, both  real  and  personal ;  it  was  held  by  Lord  Langdale,  M.  R.,  on 
the  general  construction  of  the  will,  that  the  widow  was  entitled  to  the 
enjoyment  in  specie  of  the  perishable  property  of  the  testator  during 
her  life  without  any  conversion  for  the  benefit  of  the  remainder-man. 
And  this  decision  was  affirmed  on  appeal  by  Lord  Cottenham  (a). 

In  Ooodenough  v.  Tremamondo  (6),  the  testator  gave  his  residue  to 
his  trustees  in  trust,  to  permit  the  rentSy  issues,  profits,  interest  and 
annual  proceeds  thereof,  to  be  received  by  his  son  Richard  during  his 
life,  and  after  his  decease  upon  trust  for  the  two  daughters  of  his  soU) 
when  they  should  attain  twenty-^me ;  with  power  for  the  trustees  after 

(jr)  2  M.  &  K.  703.  learned  judge,  that  a  direetion  tfaatthe  tenuit 

)  4  M.  &  Cr.  300.  for  life  should  have  "  the  Ml  and  entire  ea- 

Beikune  ▼.  Ketmedy,  1  M.  ft  Cr.  114.  joyment  of  real  and  personal  estate  "  operated 

Pkt§rmff  T.  PiektHmf,  %  Bear*  31 ;  as  a  spedflc  gift  of  foaaehoUa.    Avtrcy  y. 

A  Ci  OB  iqppea],  4  M.  ft  Cr.  289.  .MrMy,  5  Beav.  134 ;  see  ^//..  GIm.  t.  P^^ 

(b)  Ooodeniouffh  v.  lYemomondo,  2  Beav.  ier,  5  Beav.  164. 
512.    In  a  late  case  it  was  held  by  the  same 
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Part  III.  the  death  of  the  son  to  apply  the  rents,  &c.  towards  the  maintenanoe 
CHAPniB  II.  ^^  ^^®  daughters  until  the  vesting  of  their  shares.  Part  of  the  residue 
Sect.  2.  consisted  of  a  leasehold  house,  and  at  the  hearing  on  further  directions 
it  was  contended,  that  this  leasehold  ought  to  have  been  converted ; 
but  the  Master  of  the  Rolls,  (Lord  Langdale,)  without  calling  upon 
the  counsel  for  the  other  side,  said,  that  he  could  not  declare  this  to 
be  a  case  of  conversion  without  striking  out  of  the  will  the  word 
.^'rent,^^  which  was  twice  repeated;  there  being  no  other  property 
except  the  leasehold,  to  which  the  term  was  applicable  (&)•  It  may  be 
remarked,  that  the  term  "  rents ^^  was  also  made  use  of  bv  the  testator 
in  Pichering  v.  Pichering,  although  neither  of  the  learned  judges,  who 
decided  that  case,  appear  to  have  attached  any  particular  importance 
to  that  circumstance.  There  indeed  the  testator  appears  to  have  been 
possessed  of  an  estate  in  land  pur  autre  vie,  to  which  the  tenn 
"  rents '"  might  have  applied  (c).* 

The  recent  decision  of  the  Lord  Chancellor  in  Vaugluin  v.  Buck  (d) 
ia  also  in  favour  of  the  enjoyment  of  the  residue  in  specie  by  the  legatee 
for  life. 

But  in  the  late  case  of  Benn  v.  Dixon  (e),  the  testator  gave  to  his 
wife  the  whole  of  the  interest  arbing  from  his  property  both  real  and 
personal  during  her  life,  and  at  her  decease  to  be  disposed  ofsA  there- 
after named,  and  should  he  die  without  leaving  issue  he  gave  the  whole 
of  his  property  both  real  and  personal  to  his  brothers  and  sister  in 
equal  proportions.  Part  of  the  testator^s  estate  consisted  of  a  lease- 
hold house,  in  which  he  resided,  and  which  his  widow  continued  to 
occupy  after  his  death.  It  was  contended  on  behalf  of  the  widow  on 
the  authority  of  Alcock  v.  Sloper,  Collins  v.  Collins,  and  Pickering  ▼. 
Pickering,  that  she  was  entitled  to  the  specific  enjoyment  of  this  pro- 
perty ;  but  Sir  L.  Shad  well,  V.  C.  E.,  held,  that  there  was  nothing 
on  the  face  of  the  will  to  take  the  case  out  of  the  operation  of  the 
general  rule,  according  to  which  the  property  was  to  be  converted  and 
invested  in  the  funds,  in  order  to  produce  the  same  interest  to  the 
remainder-man  as  was  enjoyed  by  the  tenant  for  life  (/).  However  in 
the  subsequent  case  of  Daniel  v.  Warren  (g),  before  Sir  K.  Bruce, 
y .  C,  there  was  a  residuary  gift  of  all  the  testator's  property  in  trust 
for  8,  M.  W.  for  life,  and  after  her  death  unto  her  children  in  equal 
proportions,  and  in  the  event  of  her  death  wUhont  leaving  issue  to  attain 

{b)  See  note  (b)  p.  391.  (/)  Jl«fiii  t.  Dixom,  10  Sim.  639;  and 

(e)  4  M.  &  Cr.  292.  tee  mu$  t.  MiiU,  7  Sim.  501,  tteted  n^rm^ 
(df)  PhiU.  76.  n. 

(f)  10  Sim.  636.  (^)  2  N.  C.  C.  290. 

*  In  Mills  Y.  Mills,  7  Sim.  501,  the  same  expression  occurred,  but  Sir  L. 
Shadwell,  V.  C,  notwithstanding,  held,  that  the  property  ought  to  have  been 
converted  in  favour  of  the  remainder-man. 
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twenty-one,  the  whole  of  the  property  to  be  sold  by  public  auction.  The  Part  III. 
Vice- Chancellor  held,  that  S.  M.  W.  was  entitled  to  the  enjoyment  CHAmB  II. 
in  specie  of  leaseholds,  which  formed  part  of  the  testator's  estate.  Sect.  2. 

And  in  the  still  later  case  of  Hinves  v.  Hinves  (A),  a  testator 
bequeathed  to  his  executors  to  dispose  of  his  property  in  the  manner 
after  mentioned,  all  debts  and  funeral  expenses  paid,  viz.  to  his  wife 
S,  H.  the  whole  income  of  his  property  of  all  descriptions  whatsoever 
for  her  life  at  her  own  disposal,  but  not  to  sell  without  the  consent  of 
cM  parties.  He  then  gave  certain  particular  legacies  to  his  wife,  and 
the  residue  of  his  estates  or  property  whatsoever  equally  to  his  five 
brothers.  It  was  held  by  Vice-Chancellor  Wigram,  that  the  testator^s 
wife  was  entitled  to  the  income  of  leaseholds  and  long  annuities  in 
specie.  And  his  Honor  in  the  course  of  his  judgment,  remai*ked  upon 
the  cases  of  Mills  v.  Mills  and  Benn  v.  Dixon,  as  differing  in  princi- 
ple from  the  current  of  the  modem  authorities. 

If  any  part  of  the  property,  given  for  life  with  remainder  over,  con-  Rule  for  con- 
sist of  a  reversionary  interest,  which  produces  no  immediate  available  Jf^yJ^o^tw 
income,  but  which  admits  of  being  valued  and  converted  into  money,  interests, 
the  same  rule  which  in  the  cases  hitherto  considered  works  for  the 
benefit  of  the  persons  entitled  in  remainder,  will  also  hold  good  (to  the 
same  extent  and  subject  to  the  same  exception)  for  the  benefit  of  the 
tenant  for  life :  and  according  to  that  rule  it  is  primA  facie  the  duty 
of  the  trustees  at  once  to  dispose  of  such  an  interest,  and  invest  the 
proceeds  in  stock,  which  will  produce  an  immediate  income  available 
for  the  benefit  of  the  tenant  for  life  (i). 

If  the  trustees  of  a  settled  estate  join  with  the  remainder-man  to  Trustees,  who 
evict  the  tenant  for  life  from  the  possession  of  the  property,  they  will  {^e  t^^^*^« 
be  personally  liable  to  make  good  the  whole  rent  from  the  time  of  such  life,  are  per- 
eviction,  without  any  allowance  for  any  accidental  deficiencies  in  the  ■^"^^y  ^^^^' 
amount  actually  received  (A). 

A  trust  for  the  accumulation  of  the  income  of  property  settled  for  Trusts  for  ac- 
life,  is  one  of  very  frequent  occurrence,  more  especially  where  the  set-  ^""f^^*^ 
tiement  is  made  by  will.  Previously  to  the  statute  39  &  40  Geo.  III. 
c.  98  (usually  called  the  Thellusson  Act,)  the  enjoyment  of  the  income 
of  property  might  have  been  suspended  for  as  long  a  period,  as  the 
vesting  of  the  estate  itself ;  viz.  for  a  life  in  being,  and  a  subsequent 
period  of  twenty-one  years  (/).  The  abuse  of  this  legal  right  in  the 
case  of  the  will  of  the  late  Mr.  Thellusson,  induced  the  legislature  to 
interfere  for  the  purpose  of  curtailing  the  period  for  accumulation,  and 
that  period  is  now  restricted  by  that  act  to  four  alternative  terms,  viz. 

(A)  3  Hare,  609.  (*)  Kaye  t.  Powell,  1  Ves.  jun.  408. 

(i)  Fearm  ▼.  Young,  9  Ves,  549,  552 ;  (/)   Lord  Southampton   v.   Marqui*  qf 

nimes  V.  Scoit,  4  Russ.  200.  Hertford,  2  V.  &  B.  61. 
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pabt  m. 

Dnr.  I. 

Chaptsk  II. 

8xcT.  2. 


Cost  of  mfattin- 
till  rcpsifB  to 
be  boRie  by 
e€9tui  fU€  fruMt 
fbr  Bfe« 


Righi  of  tepra- 
sentatiTes  of 
tenant  for  Mt 
to  apportion- 
ment of  pe- 
riodical pay- 
ments. 


ist,  The  life  of  the  settlor ;  2iid,  Twenty*one  yesrs  from  the  death  of 
the  settlor ;  Srd,  The  minority  or  mmorities  of  any  person  or  persons 
living  at  the  death  of  the  settlor,  or  4th,  During  the  minority  or 
minorities  of  any  person  or  persons,  who  if  of  fiill  Bge  woold  be 
entitled  under  the  limitations  to  the  income,  which  is  directed  to  be 
accumulated.  But  the  act  contams  an  exception  in  fiivoor  of  anj 
accumulation  directed  for  the  payment  of  debts,  or  for  raising  porlions 
for  children. 

It  has  been  determined  that  these  four  periods  are  altenative  and 
not  accumulative,  that  is  to  say  a  testator  may  direct  the  income  of 
trust  property  to  be  accumulated  for  twenty-one  years  after  Iub  death, 
w  for  the  minority  of  A.^  but  not  for  twenty-one  years  fctmi  his  death, 
and  during  that  minority  (m) . 

The  act  goes  on  to  direct,  that  any  accumulations  directed  coBtnoy 
to  its  provisions  shall  be  void,  and  that  the  income  directed  to  be  aceanni- 
lated  shall  go  to  the  person  who  would  have  been  entitled  to  it,  if  di»e 
had  been  no  such  direction.  Upon  the  construction  of  this  proTisioB 
it  has  been  held,  that  any  accumulation  directed  for  too  long  a  period 
is  void  only  for  the  excess^  and  not  tri  ioto  (n).  And  when  the  period 
allowed  by  the  act  for  accumulation  has  expired,  the  income  dnring 
the  residue  of  the  time  appointed  for  its  accumulation  by  the  testator, 
w31  be  held  in  trust  for  his  heir  at  law  or  next  of  hin,  according  to  the 
nature  of  the  estate  (o),  or  for  his  residuary  legatees,  if  the  residoaf; 
clause  be  so  framed  as  to  pass  the  interest  thus  becoming  nndispoeed 
of(;>). 

Where  real  estate  is  settled  in  trust  for  a  tenant  for  life  with 
remainder  over,  the  trustees  will  not  be  justified  in  raising  out  of  the 
corpus  of  the  estate  any  sums,  which  may  be  requisite  for  the  sabeto- 
tial  repairs  of  the  mansion  house  or  estate  (although  ocoasioned  by  the 
existence  of  dry  rot)  ;  but  such  expenses  must  be  defoayed  out  of  the 
interest  of  the  tenant  for  life  in  possession  {q). 

Previously  to  the  act  4  &:  5  Will.  IV.  c.  22,  the  representatiTes  or 
assigns  of  tenants  for  life  of  rents  annuities  or  stock,  &c.,  were  not 
entitled  to  any  apportionment  in  case  of  the  death  of  the  tenant  for  fife, 
in  the  interval  between  the  regular  days  of  payment ;  unless  indeed 
there  were  an  express  proviaon  for  that  purpose.    But  by  that  statute 


(m)  Olrj^Aff T.  r«fw,9yet.  136;  1  Jann. 
Pow.  Der.  418, 9 ;  EttU  ▼.  Maxwell,  3  Bear. 
M7. 

(•)  LiOe  T.  Hoffard,  AmbL  479 ;  Byre  t. 
Manden,  2  Keen,  564 ;  5.  C  on  Appeal,  4 
M.  &  Cr.  231,  and  cases  cited;  MarehaU  t. 
i7o/te9«y,  3  Swaut.  432 ;  Or^he^.Vere, 
9  Yes.  129 ;  Longdtm  y.  Sim^mm,  12  Yes. 
295 ;  Lord  Southan^on  t.  Her^ord,  2  Y. 
&  B.  61 ;  Haley  y.  Bamieter,  4  Mad.  277. 


(o)  JKjrrtY.JIamim,aKeeii,564;4lL 
&Cr.231;  ITiloMtf  Y.Ayec,2Keen,271. 

ip)  O'2^Mv.XMM,2£aai^313;0f 
Y.  MoMwell,  8  BemY.  687 ;  Ait.'Gea,  t. 
Pomidem,  3  Haze,  555. 

(9)  Baeiock  y.  BIdtouy,  2  Bio.  C.  C.  653; 
Hibbert  y.  Cooke,  1  S.  &  Si.  552;  JVWni  t. 
MmjariUnke,  3  Ross.  582;  OMeeeii  r. 
Brtnen,  2  Hare,  144. 
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the  right  tosueh  an  apportionment  is  given  in  all  cases,  where  the  right  Part  III. 
to  the  payment  is  created  by  any  instrmn^it  or  will  executed  or  com-  q^^^!^  n. 
ing  into  operation  after  the  passing  of  the  act  (r) .  g»cT.  s. 

The  tenant  for  life,  who  is  in  the  possession  of  the  estate,  is  liable  to  i^miAiar^ 
all  rates  and  taxes,  and  the  trustees  will  not  be  justified  in  defraying  ^^^^[]^ 
these  charges  out  of  the  general  trust  fund  (s). 

It  not  unfreqnently  happens,  that  the  interest  given  to  a  eettui  que  Validity  of 
trust  for  life,  is  directed  to  go  over  for  the  benefit  of  other  parties  on  ^^on^^* 
his  bankruptcy  or  insolvency,  or  any  attempt  at  alienation.    And  it  aHenation  or 
has  repeatedly  been  decided,  that  such  a  direction  is  valid,  and  that  ^^^^  ^ 
the  assignees  of  the  cestui  que  trust  for  life  will  take  no  interest  in  the 
trust  property  so  limited  (f).     But  if  any  beneficial  interest  remains  in 
the  tenant  for  life ;  as  for  instance,  where  the  property  in  the  event 
contemplated,  is  to  be  in  trust  for  the  benefit  of  him  and  his  wife  and 
fanuly,  in  that  case  whatever  benefit  he  is  entitled  to,  will  unquestion- 
ably go  to  his  assignees  («).    However  where  it  is  left  entirely  in  the 
discretion  of  the  trustees  to  continue  or  withhold  any  benefit  to  tiie 
bankrupt  or  insolvent,  his  assignees  will  not  be  entitled  to  anything,  as 
long  as  nothing  is  given  to  him  by  the  trustees  (a).     But  whatever 
interest  they  should  actually  give  him  in  the  exercise  of  that  discretion, 
will  unquestionably  go  to  the  assignees  (y).      And  in  these  cases  the 
intention,  to  exclude  the  assigiiees  on  the  bankruptcy  or  insolvency  of 
the  cestui  que  trust  for  Kfe,  must  be  clearly  expressed ;  and  where  the 
forfeiture  seems  only  to  contemplate  a  particular  and  voluntary  aliena- 
tion, it  will  not  be  extended  to  an  alienation  by  act  of  law  (z). 

Yll.—^O/ Trustees  for  In/ants. 

Infants  and  their  property  are  in  an  especial  manner  under  the 
protection  of  the  Court  of  Chancery ;  which  regards  with  peculiar 
jealousy  anything  i^pproaching  to  a  dereliction  of  duty  by  their  trustees. 

It  is  the  settled  rule  of  the  court,  and  one  that  is  never  varied  Trust  money 
without  qjeeial  circumstances,  Aat  trust  money  belonging  to  an  infimt  j^f^J^^  Jj 
must  be  laid  out  by  the  trustee  in  the  three-per-cents. :  and  the  court  laid  out  in 
will  not  even  direct  a  reference  to  the  Master,  to  inquire  whether  it  cents.     ' 
woald  be  for  the  in&nt's  benefit,  tiiat  the  fond  should  be  laid  out  on 
real  security,  unless  there  is  something  very  special  in  the  case,  to 
induee  it  to  relax  the  general  rule  (a). 


(r)  See  re  liarJthy^  4  M.  &  Gr.  484 ; 
MieheU  t.  BlieMl,  4  BeaT.  549. 

(#)  Am/sriiM  ▼.  PHM,  1  Yes.  jaiu  342. 

(/)llMMM«rT..BM{^brd;3Ves.l49;  Cooper 
T.H>aM.5MML482;  S»m  v.  ifojf,  13  Vas. 
404 ;  Lewes  y.  Lewee,  6  Sim.  304 ;  TVro- 
pennyY.Pepiomt  10  Sim.  487  ;  Page  v.  IToy, 
2  Beav. 20 ;  .B^wMiofi t.  A»ion,2'S,  CO. 24. 

(«)  Rippemv.  Mriwi,  2  RstY.  63;  Lerd 
T.  Bmrnt  2  N.  C.  C.  98 ;  Gfreeii  ▼.  Spieer,  1 
Russ.  &  Milne,  395 ;  Pierep  v,  Rohtrtt^  1 M. 


&  K.  4;  Snowdon  t.  Ho/et,  6  Sim.  524$ 
rounj^kuiband  v.  Oiebome,  8  Jnr.  750 ;  8.  C, 
I  CoU.  N.  C.  C.  400. 

(m)  GoMen  ▼.  Crtwkmetj  10  Sim.  612 ; 
Lerd  v.  Buim,  2  N*  C.  C  98  ;  KeareUy  T. 
Woodeoek,  3  Hare,  185. 

(y)  Lordy.Bunn,2V,C.C.9Q;  Ksar9' 
ley  T.  Woodcock,  3  Hare,  185. 

is)  LesT  ¥.  UppsU^  2>anL  479  ;  1  B.:& 
M.  690 ;  Whitfield  y.  Priekett,  2  KeeOt  608. 

(a)  Norbury  y.  Norbwy,  4  Mad.  191. 
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Part  III. 

Dnr.  I. 

Craptbr  II. 

SxcT.  2. 

Tnttteet  onght 
not  to  cltange 
the  nature  df 
infimt's  pro- 
perty. 


Except  nnder 
tpecud  drciini* 
stances. 


Reason  for  this 
rule. 


So  trustees  or  guardians  will  not  ordinarily  be  permitted  to  cliange 
the  nature  of  the  infant'^s  property,  by  converting  personalty  into  real 
estate,  or  vice  versd  (6).  And  where  the  trustees  of  an  infant,  having 
saved  3000/.  out  of  the  profits  of  his  real  estate  laid  it  out  in  the  pur- 
chase of  lands  contiguous  to  the  infantas  estate  with  the  consent  of  his 
guardian,  and  the  infant  died  under  age,  it  was  held  by  the  Lord 
Chancellor  with  Lord  Chief  Baron  Atkins  and  Lutwich,  J.,  againsi 
the  opinion  of  the  Master  of  the  Rolls,  that  the  trustees  were  not 
justified  in  making  such  an  investment  of  their  own  authority,  and  that 
they  should  therefore  account  to  the  infantas  executors  for  the  3000/.  (c). 

However  it  has  been  laid  down  that  trustees  may  change  the  nature 
of  the  infantas  estate  under  particular  circumstances,  where  it  is  mani- 
festly for  his  advantage  or  convenience  to  do  so ;  and  the  transaction 
will  be  supported  if  the  court  would  act  so  itself  under  the  same 
circumstances  {d)J*  But  it  is  obviously  very  difficult  to  apply  this  rale 
with,  any  degree  of  safety  to  any  particular  case ;  and  no  trustee  could 
be  advised  to  take  upon  himself  the  responsibility  of  thus  dealii^  with 
the  infant'^s  estate,  but  the  express  sanction  of  the  court  for  that 
purpose  should  always  be  obtained. 

One  reason  appears  to  have  principally  influenced  the  court  in 
discountenancing  the  absolute  conversion  of  the  personal  estate  of  an 


(»)  1  Mad.  Ch.  Pr.  269, 270 1  1  Fonhl.  Eq. 
B.  1,  Ch.  2,  8.  5,n.  (b)  ;  2  Stoiy  Eq.  Jur. 
538  ;  ex  part  §  Pkillipt,  19  Yes.  122  ;  Wit» 
ter  T.  water,  3  P.  Wms.  101 ;  Rook  v. 
Worth,  1  Vcs.  461 ;  T\iIUtt  v.  TulUtt,  Ambl. 
370. 


(c)  Barl  qf  WmeMna  v.  Nmv^fes  1 
Vem.  434 ;  see  Gibaon  v.  SeMdamare^  I  Dick. 
45. 

(d)  Iwwood  ▼.  Tiopme,  AmbL  419 ;  ^.  C 
2  Ed.  147»  152 ;  see  Tenj  y.  Terry,  Free. 
Ch.  273. 


The  conrt  has 
no  jurisdiction 
to  direct  the 
sale  of  an  in- 
font's  estate  for 
his  benefit. 


*  However  there  are  several  cases  which  tend  to  establish  the  position 
that  the  court  itself  has  no  power  to  direct  the  sale  or  oonversionof  an  mfant^s 
estate,  merely  on  the  ground  of  its  being  for  the  infant's  benefit.  Thus  in 
Taylcr  v.  PhUHps  (2  Yes.  23)  it  was  held  that  an  infant's  inheritance  b 
never  bound  by  the  act  of  the  court.  And  in  Simstm  v.  Janet  (2  R.  &  M. 
365,)  where  the  court  had  sanctioned  a  settlement  of  the  leasehold  estate  of 
an  infant  ward  on  her  marriage,  giving  the  trustees  a  power  of  eale^  it  was 
held  by  Sir  J.  Leach,  M.  R.,  that  the  court  had  no  autnority  to  give  sndi  a 
power,  and  consequently  that  the  trustees  could  not  make  a  |^x>d  title.  And 
m  the  very  recent  case  of  Calvert  v.  Godfrey  (6  Beav.  97)  a  purchaser  of  an 
infant*s  estate  imder  a  decree  of  the  court  was  discharged  from  his  purchase 
on  the  ground,  that  the  court  had  no  jurisdiction  to  seU  or  convert  an  infant's 
real  estate  upon  the  notion,  that  it  would  be  beneficial.  And  again  in  Peto 
V.  Gardiner^  reported  in  12th  Law  Joum.  N.  S.,  Chanc.  37 1»  it  was  held  by 
Vice-chancellor  K.  Bruce,  that  the  court  had  no  jurisdiction  to  exchange 
personal  property  belonging  to  infants  for  other  property  to  be  settled  on 
them,  though  the  arrangement  should  appear  to  be  beneficial  for  the  infants. 
And  in  the  still  later  case  of  Gamutone  v.  Gaunt  before  the  same  learned 
judge,  it  was  held,  that  the  court  could  not  order  the  sale  of  an  infant's 
leasehold  estate,  on  the  notion  of  iU  bemg  for  his  benefit.  Reported,  9 
Jurist,  78. 


OF  TRUSTEES   FOB   INFANTS.  397 

infant  into  real  estate.     According  to  the  old  law  an  infant  at  seventeen     Part  III. 
years  might  have  disposed  of  his  personal  property,  while  he  had  no    CHAFrRall 
such  power  over  his  real  estate.     Consequently  the  conversion  would       Sbct.  2. 
have  been  prejudicial  to  him,  by  depriving  him  of  the  absolute  dominion 
over  his  property,  which  he  would  otherwise  have  enjoyed  at  an  earlier 
period  (e),  and  on  this  ground  the  court,  even  where  it  has  changed  the 
nature  of  the  infantas  estate,  has  done  it  not  to  all  intents  and  purposes, 
but  with  this  qualification,  viz.y  that  if  the  infant  lived  he  might  take 
it  as  real  estate,  but  without  prejudice  to  his  right  over  it  during 
infancy  as  personal  property  (/).    This  reason  however  now  no  longer 
exists.     For  the  late  Will  Act  (1  Vict.  c.  26,  s.  7,)  expressly  does 
away  with  the  power  of  an  infant  to  make  any  valid  disposition  of  pro- 
perty by  will.     And  hence  it  may  be  a  matter  of  doubt,  whether  the 
court  would  in  future  adhere  with  the  same  strictness  to  the  old  rule  for 
the  benefit  of  the  infant's  heir.     The  observations,  which  fell  from  Lord  Whether  the 
Eldon  in  Ware  v.  Polhill  (y),  seem  to  favour  the  inference,  that  the  J|^^5^^ 
rule  in  question  was  established  for  the  protection  of  the  relative  interests  the  act  i  Vict. 
of  the  real  and  personal  representatives  of  the  infant ;  but  in  Pierson  ^'    '   *'**^ 
V.  Shore  Ql)  Lord  Hardwicke  said,  that  the  reason  was,  its  being  for 
the  benefit  of  the  infant,  '^  and  not  out  of  favour  to  any  one  representa- 
tive more  than  another .^^    And  in  Oxenden  v.  Lord  Compton  (t)  it 
was  laid  down,  that  there  was  no  equity  for  the  court  to  interfere  as 
between  real  and  personal   representatives,  they  being  both  equally 
volunteers.     In  ex  parte  Grimstone  (A)  the  court  refused  to  interfere 
as  between  the  two  classes  of  representatives  of  a  lunatic,  on  the 
ground  that  a  lunatic  has  precisely  the  same  power  of  disposition  over 
real  as  over  personal  estate,  which  was  not  the  case  with  an  infant : 
and  this  distinction  between  infants  and  lunatics  was  admitted  by  Lord 
Loughborough  in  Oxenden  v.  Lord  Compton  (/),  and  was  also  recog- 
nized by  Lord  Eldon  and  followed  as  the  principle  of  his  decbion  in 
the  case  of  ex  parte  Phillips  (m).     This  distinction  has  now  ceased  to  Relatiye  rights 
exist  in  consquence  of  the  late  alteration  in  the  law,  and  these  last  SJ*^*^'^*^^^ 
cases  are  therefore  authorities  for  holding,  that  if  an  infants  real  repiesentatives 
estate  have  been  actually  converted^  the  court  will  not  interpose  on  ®^*"">^*» 
behalf  either  of  his  real  or  personal  representatives  to  restore  it  to  its 
original  state ;  although,  in  directing  the  conversion  to  be  made,  it 
might  still  be  considered  an  open  question,  whether  the  court  would 

(«)  Earl  <if  WinekeUea  v.  Norelife,  1  100. 

Vera.  436 ;  Pierton  y.  Shore,  1  Atk.  480 ;  (^)  H  Ves.  278  ;  and  see  Rook  ▼.  Worth, 

Witter  ▼.  Witter,  3  P.  Wms.  101 ;  ex  parte  1  Ves.  461. 

Grinutone,  Ambl.  708 ;  ex  parte  Phillipt,  {h)  1  Atk.  480. 

19  Yes.  123.  (i)  2  Yes.  jun.  69,  70 ;  8.C.\  Bro.  C.  C. 

(/)  Sergeeon  v.  Sealey,  2  Atk.  413,  4  ;  201. 

AehburtoH  t.  Aehhurton,  6  Yes.  6 ;  Ware  v.  {k)  Ambl.  706  ;  8,C,A  Bro.  C.  C.  235,  n. 

Polhitt,  11  Yes.  278 ;  ex  parte  PhiUipt,  19  (/)  2  Ves.  jun.  75. 

Yes.  123 ;  WM  v.  Lord  Shaftesbury,  6  Mad.  (m)  19  Ves.  122,  3. 
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PaktIU. 

Dnr.L 
GBASim  IL 

Nature  of 
estate  may  be 
changed,  if  an 
express  power 
to  do  so. 


Power  of  tras- 
tees  for  inftnts 
to  givedis- 
diargesfor 
trust  money. 


Trustee  cannot 
pay  oyer  money 
to  the  inftnt, 
or  other  person 
on  his  behalf. 


Sach  a  payment 
goody  if  con* 
firmed  by  the 
infant  on 
coming  of  age. 


Qr  where  ob- 
tained by  the 
finndolent  le* 
piwmUtions  qf 
the  infant* 


SO  &r  reeognize  the  rights  of  the  two  daaaeB  of  r^reseniatiTes,  as  to 
modify  the  oouTersion  according  to  the  mle,  which  we  have  B&&1  to  have 
been  establidied  and  acted  upon  for  the  benefit  of  the  iahoki  himself.* 

It  is  almost  superfluous  to  add^  that  if  the  instrument,  creating  die 
trust  for  the  in&nt,  contain  any  express  direction  as  to  the  di^Msitiaa 
of  the  estatOj  the  express  trust  will  override  any  general  rule  of  cod- 
stroetion,  which  will  prevail  only  in  the  absence  of  any  positive  deda- 
lation  on  the  point  in  question  (a). 

In  some  instances  tl^  infancy  of  the  cetAci  que  truU  neeesBarily  io- 
vesto  the  trustees  with  a  more  extensive  and  absolute  power  over  the 
trust  estate,  than  they  would  take  under  ordinary  cireumstanoes.  Thns 
irihere  an  estate  is  vested  in  trustees  in  trust  to  sell,  and  apply  themoiief 
for  the  benefit  of  particular  persons,  the  trustees  in  ordinaiy  caaeB, 
prior  to  the  late  act  7  &  8  Vict.  c.  76,  could  not  give  a  valid  disehaige 
fer  the  purchase-money  without  the  concurrence  of  the  parties  bene- 
ficially interested  (o).  If  however  the  ceituis  qus  trusU  wnre  infants, 
or  otherwise  incapacitated,  the  trustees  would  necessarily  take  h^  im- 
plication the  power  of  giving  a  discharge  to  the  purchaser;  for  the 
power  of  sale  would  otherwise  be  nugatory  {p). 

Where  an  infant  is  absolutely  entitled  to  a  legacy  or  othw  sum  of 
trust  money,  the  trustee  in  whose  hands  it  is  vested,  cannot  safely  pay 
it  over  either  to  the  infimt  himself,  or  to  his  father  or  any  other  pe^ 
son  on  his  behalf,  without  the  sanction  of  the  court ;  and  diould  he  do 
so,  he  will  be  liable  to  pay  it  over  again  on  the  in&nt  coming  of  age  (?)* 
And  a  release  taken  frcHn  the  infant  will  be  wfadly  inoperative  (r).  If 
however  the  infant  on  coming  of  age  do  any  act  cleariy  confirmatcN^of 
the  payment  made  during  his  mincnity,  he  will  be  est^ped  from  afte^ 
wards  claiming  a  repayment  («).  But  the  intention  to  confirm  the 
payment  must  be  dear,  and  it  will  not  necessarily  be  inferred  merelj 
from  the  acquiescence  of  the  party  after  attaming  his  full  age,  thoHH^ 
continued  for  as  long  a  period  as  fourteen  cft  fifteen,  yeazs  (I).  How- 
ever if  an  infant  by  means  of  fraudulent  misrepresentations  induce  a 


(»)  See  AMwrifm  t.  AMhhartoi^  6  Vee.  6 ; 
Tmjf  ▼.  Terryt  Pne.  Ch.  273. 

(o)  2  Sugd.  y.  &  P.  45,  9th  ed. 

\p)  Lavender  t.  Stmiiom,  2  Mad.  46; 
S«ianbjf  ▼•  Laepf  4  Mad.  142 ;  Breedo»  y. 
Breedtm,  1  R.  &  M.  413. 

{q)  Ikigleif  t.  To^feny,  1  P.  Wnu.  285 ; 
PhWipe  T.  Paget,  2  Atk.  80 1  Ikniee  ▼.  Aae* 
#fli93Bro.G.C.  178;  Z««v.Broini,4Ye8. 
369;  Op«r/o»y.Baiuff/0r,8Ji]T.996;  ^.C» 


o  HafCf  503. 

(r)  OMHofiT«BflNM«r,8Jar.996;  &C 
3  Hare,  503. 

(#)  Cbc»perT.  7^teni<o«,3BRi.C.C.97; 
XiMT.£nN0i»,4ye8.368;  lRiip.Legi.771i 
3rd  ed. ;  2  Wms.  Ezecaton,  869 ;  1  Rop* 
Legs.  771 ;  Cory  ▼.  Qertekkm,  2  Mid.  40. 

(0  DagUg  T.  2b{r«iTr,  1  P.  Wms.  285; 
see  Lee  v.  Aioim,  4  Vei.  362. 


*  From  the  cases  referred  to  in  a  note  in  the  precediBir  nase  it  seems  that 
the  jurisdiction  of  the  court  to  diieet  the  couTersien  of  an  mfant's  eaUie  at  wl 
cannot  be  maint" — ' 
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trustee  to  pay  oyer  to  him  the  trust  fond,  he  cannot  take  advantage  of    Pakt  III. 
his  own  fraud  and  compel  a  repayment  on  coming  of  age  (ii).  Ch^or  II. 

By  the  statute  36  Geo.  III.  c.  62>  &  32,  an  executor  is  enabled  to      s»ct.  2, 
discharge  himself  from  all  responsibility  with  reqpect  to  the  paymoit  of 
I^cies  due  to  infants,  by  paying  the  amount,  after  deducting  the 
legacy  duty,  into  the  bank  with  the  privity  of  the  Accountant-Qeuerai  Legacy  to  in- 
of  the  Court  of  Chancery  to  the  account  of  the  party  entitled  to  it ;  paid.  ^^ 
sod  it  is  directed,  that  the  money  shall  be  invested  by  the  Accountant* 
General  in  the  three-per-cents.,  a  transfer  of  which  may  be  obtained  by 
the  party  entitled  on  i^>pIication  to  the  court  by  petition,  or  motion,  in 
a  summary  way  (t?). 

Where  the  trust  is  for  the  payment  of  the  money  not  to  the  infant  TVnct^iiuid 
himself,  bMt  to  a  jptardian  or  trustee  for  him^  the  executor  or  trustee^  ^joot^^iSm* 
by  whom  the  payment  is  to  be  made,  will  be  justified  in  making  over  ^or  the  ii 


the  money  to  the  infant's  guardian  or  trustee,  whose  receipt,  according  ^r  to  bim. 

to  the  principle  already  considered,  wiU  be  a  good  discharge  for  the 

money  so  paid  {x).    And  on  this  principle  where  there  is  a  bequest  of 

100/.  to  ^.  to  be  equally  divided  between  himself  and  his  family,  or  for 

his  and  his  children's  use,  ^.  is  a  trustee  for  the  benefit  of  his  childrm^ 

and  a  payment  to  him  by  the  executors  will  be  good  against  the  claims 

of  the  infant  children  (y). 

It  is  the  settled  rule  of  the  court,  that  trustees  for  infants  ought  Tnuteea  must 
never  of  their  own  authority  to  break  in  upon  the  capital  of  the  trust  ^^t's  capitia? 
fimd,  even  for  the  advancement  of  the  infant,  and  still  less  merely  for  Eiflier  for  tfaeb 
his  maintenance  (z).  •dnacnaeat  or 

Therefore  if  the  instrument  creating  the  trust  do  not  authorize  an 
application  of  the  corpus  of  the  fund  in  advancement  and  maintenance, 
however  advantageous  it  may  be  for  the  infant  to  make  such  payments, 
this  can  be  done  with  safety  cmly  under  the  sanction  of  the  court.    In 
Walker  v.  Wetierell  (a)  a  doubt  was  expressed  by  Sir  Wm.  Grant,  Jorisdiction  of 
M.  R.,  whether  even  the  court  upon  petition  could  order  the  capital  of  ^^  ^^t'^c^V 
an  infantas  fund  to  be  broken  in  upon  for  mere  tnaintenaneey  although  pital  to  be  dlB- 
it  had  frequently  bera  done  for  the  purpose  of  advancement.    However  SS^^S^  o, 
such  an  order  was  made  in  the  earlier  case  of  Barlow  v.  Qrant  (&),  on  idvaiioemeBt. 
the  ground  of  Uie  small  amount  of  the  fimd.    And  Sir  Thomas  Plumer, 
M.  R.,  for  the  same  reason  made  a  similar  order  on  petition  in  ea;  jNirte 
Green  (e).     And  ex  parte  Chambers  (di),  which  was  decided  by  Lord 

(«)  Cbfy  ▼.  GtrtMsmh2^SmLA^ ;  OtMrw  Sl  186;  Bokbmn,  ▼.  TidM,  8  Yea.  142. 

i(m  T.  Bamitier^  8  Jnr.  996;  B.  C.  3  Hara,  (s)   Wmiktr  ▼.  Wtikenil,  6  Yes.  474 

503.  Anon,  Mosely,  41. 

(v)  2  Woia.  BzeentofB,  867,  8;  1  Rep.  (a)  6  Yea.  474. 

Legi.  767.  lb)  1  Yern.  255. 

(jp)  2  Wma.  Executors,  866  ;  1  Bop.  Legs.  (e)  IJ.  &  W.  253. 

771.  W  1  R.  &  M.  577. 

(y)  Cwifvr  ▼•  TThemtfiM,  3  Bro.  C.C.  96 
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Part  III. 

Div.  I. 

Chaftsr  II. 

Sect.  2. 


Lubilityoftnu- 
teety  for  break- 
ing in  on  in- 
fimt's  ctpitaL 


Lyndhurst,  C,  is  in  an  authority  to  the  same  effect  (e).  So  that  there 
appears  to  be  no  doubt  as  to  the  jurisdiction  of  the  court  to  make  soch 
an  order  merely  for  the  maintenance  of  an  infant  upon  a  proper  case 
being  shown  for  its  exercise.  And  where  the  object  is  the  adoaxieemad 
of  the  infant,  there  are  frequent  instances,  in  which  the  court  has 
directed  the  application  of  the  capital  of  his  fortune  for  that  piu^ 
pose  (/)•  Indeed  payments  for  such  a  purpose  out  of  the  capital  hare 
been  allowed  to  trustees  in  passing  their  accounts,  though  made  of  their 
own  authority  9  and  tvithout  the  sanction  of  the  court  (g).  These  howe?tf 
were  earlier  decisions,  which  scarcely  admit  of  being  reconciled  with  the 
later  authorities. 

If  trustees  transgress  the  strict  line  of  their  duty  by  applying  the 
capital  of  the  fund  or  any  part  of  it  to  the  maintenance  or  advancement 
of  the  infant  of  their  own  authority,  they  will  be  decreed  to  pay  the 
whole  amount  of  the  fund  without  any  deduction  to  the  infant  or  his 
assignee  upon  his  coming  of  age,  notwithstanding  they  may  have  acted 
bond  fide  and  for  the  infant'^s  benefit :  for  such  payments  ought  to  be 
discouraged  upon  principles  of  general  convenience  (A).  But  the  coort 
will  not  in  every  case  fix  the  trustees  with  interest  or  the  costs  of  the 
suit  although  the  decree  be  against  them  (i).  And  there  seems  to 
be  authority  for  stating  that  a  payment  out  of  the  capital  of  an  infant's 
fortune  might  be  allowed  to  trustees,  though  made  by  them  of  their 
own  authority ;  if  made  for  actual  necessaries  for  the  infantas  use  (i). 

It  is  almost  unnecessary  to  remark,  that  where  there  is  a  discre- 
tionary power  in  the  settlement  for  the  trustees  to  make  advancements 
must  be  strictly  to  the  children  out  of  the  capital,  such  an  application  of  the  trust  fund 

may  be  properly  made.  But  the  terms  and  restrictions  annexed  to  the 
power  must  be  strictly  observed ;  and  where  the  author  of  the  trost 
intended  that  the  power  should  be  exercised  only  with  the  concurrence 
of  the  two  trustees,  an  advancement  made  by  one  of  them  only  was  not 
allowed  in  passing  the  accounts  although  that  one  had  alone  acted  in 
the  trust  (/). 

Where  the  trust-fund  is  given  over  for  the  benefit  of  another  person 
in  case  of  the  death  of  the  infant  under  twenty-one,  no  part  of  the 
capital  can  be  applied  for  the  infant  s  advancement  even  by  the  court, 
in  the  absence  of  an  express  power  created  by  the  trust  instrument, 
still  less  can  the  trustees  so  apply  the  fund  of  their  own  authority  («)• 


Payments  ont 
of  capital  for 
nece9iarie8  al- 
lowed. 

Power  for  trus- 
tees to  make 
advancements 


No  advance- 
ment out  of  ca- 
pital, where  the 
fund  is  Umited 
over. 


(•)  And  see  ejt  parU  Knott,  1  R.  &  M. 
499 ;  ex  part§  Swift,  ib.  575 ;  Bwou  ▼• 
Mastey,  1  Y.  &  J.  196  ;  Bridge  v.  Brown, 
2N.C.C.  181. 

(/)  Barlow  v.  Grant,  IVem.  255 ;  Frank- 
Un  T.  Green,  2  Vem.  137 ;  tii  re  Bngland,  1 
R.  &  M.  499  ;  ex  parte  Chambers,  ib.  577. 

(g)  Barlow  v.  Grant,  1  Vem.  255;  Prank' 
Un  V.  Green,  2  Vem.  137. 


(A)  Jkofiee  v.  Amtem,  3  Bro.  C.  C.  178; 
Lee  y.  Brown^  4  Yes.  362 ;  Waiker  v.  We- 
tkerell,  6  Yes.  473. 

(i)  Lee  y.  Brown,  4  Yes.  369 ;  vide^, 
[Remedies  for  Breach  of  Trust]. 

(k)  See  JOaviee  y.  Aueten^  3  Bro.  C.  C. 
178. 

(I)  Palmer  y.  Wakefield,  3  Beav.  227. 

(m)  Lee  v.  Brown^  4  Yes.  362. 
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However  an  advancement  may  be  made  in  such  caseSj  if  the  parties  Part  III. 
entitled  in  remainder  being  competent  appear  and  give  their  con-  CHiu^R*!!. 
sent  (»).  Skct.  2. 

Trustees  cannot  safely  apply  even  the  income  of  an  infant's  fortune  Unless  with 
for  his  maintenance  or  benefit  without  the  sanction  of  the  court,  unless  consent  of  per- 

,  sons  entitiea  in 

they  are  expressly  authorized  to  do  so  by  the  trust  mstrument(o).  remainder. 
And  even  if  the  instrument  contain  a  power  or  trust  for  maintenance.  How  far  tnu- 
yet  if  the  direction  be  general,  without  specifying  how  much  is  to  be  so  in^?^  ji^e 
applied,  the  uncertainty  of  amount  will  render  an  application  to  the  ^or  his  benefit. 
court  requisite  for  the  security  of  the  trustees  (p).    And  the  court  in 
such  cases  will  fix  the  amount  of  maintenance  with  regard  to  the  for- 
tune and  circumstances  of  the  infant  (q). 

These  observations  apply  to  those  cases,  where  the  property  in  ques-  where  in&nt's 
tion  is  held  simply  for  the  absolute  benefit  of  the  infant.    Where  how-  ^n^^'Tt^OTSae 
ever  the  infant  does  not  take  an  absolute  vested  interest,  or  there  are  is  a  gift  oyer  on 
other  parties  contingeutly  or  otherwise  entitled  in  remainder,  or  there  ^enw^onir^^ 
is  a  direction  for  the  accumulation  of  the  income  during  the  minority 
of  the  infant ;  the  existence  of  such  circumstances  affords  an  additional 
reason  why  a  trustee  should  refuse  to  apply  the  income  or  any  part  of 
it  in  maintenance  except  under  the  direction  of  the  court. 

However  where  the  gift  has  proceeded  from  the  parent  of  the  infant^ 
or  a  person  in  loco  parentis  (r),  and  the  subject  of  the  trust  is  a  resi- 
duary personal  estate,  the  court  upon  application  has  frequently  di- 
rected an  allowance  for  maintenance  in  the  absence  of  any  power  in 
the  will,  although  the  infant  had  a  contingent  interest  only  in  the  pro- 
perty in  question  (s) ;  and  notwithstanding  an  express  direction  for 
accumulation  (^).  And  this  has  siao  been  done  even  where  the  pro- 
perty is  given  over  to  the  other  children  on  the  death  of  the  infant 
under  twenty-one,  if  the  chance  of  survivorship  be  equal  (k)  ;  although 
if  that  be  not  the  case,  maintenance  will  not  be  given  without  the  con- 
sent of  the  parties  entitled  in  remainder  (x). 

But  maintenance  in  such  cases  will  only  be  given,  where  the  subject  Maintenance 
of  the  trust  is  a  residuary  personal  estate.     For  where  the  infant's  in-  2?n^Mt^?n-^' 
terest  in  real  estate  (y),  or  in  a  particular  trust  fund  (z)  is  contingent^  terests  in  real 

estate,  or  in  a 
r»)  Bwm9  V.  Mtugey,  1  Y.  &  Jerv.  196.  (0  Mole  ▼.  MoU,  1  Dick.  310 ;   Cr«€fi.  particular  trust 

Co;  1  Rop.  Legs.  768,  3rd  ed. ;  2  Wnu.  well  t.  GreeKweU,  5  Yes.  194 ;  QnendUh  v.  ^d. 

Execntors,  868.  Mercer,  ib,  195,  n. ;  Collie  ▼.  Blackburn,  9 

>)  1  Rop.  Legs.  768.  Yes.  470 ;  Fairman  y.  Oreen,  10  Yes.  45  ; 

[g)  2  Rop.  Legs.  241,  and  cases  dted.  MDermoi  ▼.  Kealy,  3  Russ.  264,  n. ;  Stretch 

[r)  Acherley  v.  Verwm,  1  P.  Wms.  783  ;  v.  Watkine,  1  Mad.  253. 

Moaere  y.  SoutAen,  2  Keen,  598.  (»)  Fairman  v.  Green,  10  Yes.  48  ;  ex 

(a)  JneUdon  ▼.  Northcote,  3  Atk.  433,  ^or/e  JTe^^/e,  1 1  Yes.  604 ;  Turner  ^,Tur^ 

438  ;   Harvey  v.  Harvey,  2  P.  Wms.  22 ;  ner,  4  Sim,  434. 

lAimbert  v.  Parker,  Coop.  143;  Brown  y.  (x)  Erratt  y.  Barlow,  14  Yes.  202  ;  Kime 

Ten^erley,  3  Russ.  263  ;  Mille  y.  Mobarte,  y.  Weljritt,  3  Sim.  533  ;  Turner  y.  Turner, 

1  Rubs.  &  M.  555 ;  ex  parte  Chambere,  1  4  Sim.  430 ;  Canuingt  y.  Flower,  7  Sim.  523. 

Buss.  &  M.  577  ;  Boddy  y.  Dawet,  1  Keen,  (y)  Green  y.  BHnt,  2  Atk.  476 ;  Bullock 

362  ;  Fairman  y.  Green,  10  Yes.  45 ;  but  see  Y.  Stonee,  2  Yes.  521. 

JLontox  Y.  Lomox,  11  Yes.  48.  (r)  Leake  y.  Sobtntonp  2  Mer.  384. 
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the  intennediate  income  until  the  happening  of  the  contingenoy  will 
belong  to  the  testator^s  heir  in  the  one  case,  and  to  his  residuary  legatee 
in  the  other.  And  it  cannot  be  applied  for  the  infantas  benefit,  unleas 
that  application  is  directed  or  sanctioned  by  the  will  (a). 

And  the  gift  for  the  infant's  benefit  must  proceed  from  UiBparofi 
or  a  person  who  has  placed  himself  in  the  place  of  a  parent.  And 
maintenance  will  be  refused  out  of  a  contingent  interest,  or  where  the 
fimd  is  given  over,  if  the  gift  proceeds  from  a  stranger y  or  even  firom  a 
grandfather  to  his  grandchild  (J),  or  where  the  infcnt  is  a  natoal 
child,  if  not  recognised  and  adopted  by  the  father  (c). 

Where  an  infant  has  an  interest  in  two  or  more  fbnds,  but  his  in* 
terest  in  one  of  them  is  more  certain  and  indefeasible  than  that  in  the 
other,  it  \b  the  settled  rule  of  the  court  to  give  the  maxnt^Banoe  in 
such  manner  as  is  most  for  the  infantas  advantage.  And  with  this 
view  it  will  direct  the  income  of  that  fimd  to  be  first  applied,  in  idiidi 
the  infant  has  the  least  certain  interest.  For  instance  if  the  infant  be 
entitled  to  one  fund  absolutely,  and  to  another  fimd  contingently  on 
reaching  twenty-one,  or  on  any  other  contingency,  the  maintoianee 
will  be  given  first  out  of  the  income  of  the  contingent  fimd  where  it 
can  be  done  consistently  with  the  rules  of  the  court.  Or  if  he  be  en- 
titled to  one  fimd  at  twenty-five,  and  to  another  at  twenty-one,  the  in- 
come of  the  first-mentioned  fund  will  first  be  applied  for  his  mainte- 
nance (el). 

If  the  infant  be  absolutely  entitled  to  the  fimd  and  no  adverse  qne^* 
tion  can  arise  for  decision,  the  order  for  maintenance  will  be  made  on 
petition  without  suit  (e).  But  if  the  interest  of  other  parties  be  im- 
plicated the  court  will  not  act  except  in  a  suit  regulariy  instituted  (/). 

If  the  fatiier  of  the  infant  be  alive,  and  able  to  support  his  child, 
trustees  will  not  be  justified  in  applying  the  income  of  the  infiEuit*8  for* 
tune  for  his  maintenance,  though  a  general  power  for  maintenance  is 
given  them  by  the  trust  instrument.  For  the  father  is  by  law  bound 
to  support  his  children,  and  if  their  income  were  applied  in  exoneration 
of  his  legal  liability  to  maintain  them,  it  would ;  in  eflbct  amount  to  a 
^St  to  the  father  of  so  much  as  is  necessary  for  their  maintdianoe  (g). 

Therefore  wherever  it  is  intended  that  the  power  of  maintenance 
should  be  exercisable  in  the  lifetime  of  the  father,  and  without  reference 
to  his  capability  of  supporting  his  children,  this  should  be  expressly 


(a)  See  BuOock  t.  Bionn,  2  Yes.  521. 
\h)  Brrmgton  r.  Ck^mum,  12  Ves.  20; 
but  see  Oreemweli  t.  Oremw^,  5  Yes.  194^ 

!c)  Lownde$  y.  Xovmifefy  16  Yes.  301. 
iQ  Jtow/Aw  V.  QoUtfrupt  5  Yes.  440 ;  Jb/- 
jamU  ▼.  WiUoughby,  2  S.  ft  St.  165 ;  see  re 
A»hkV9 1  R.  ft  M.  971 1  hat  see  Wfneh  v. 
ITyncA,  1  CoXy  433. 

(s)  Bx  parte  WkitfMd,  8  A&.  815 ;  ear 
pari§  Kent,  3  Bro.  C.  C.  86 ;  99pmri%  8aU 


ter,  3  Bro.  C.  C.  500 ;  er  pmi€  Memm^/hrt^ 
15  Yes.  445 ;  €9pmi€  StwrMe,  3  Sim.  839; 
«rjMn*f»C9kcM^erf,llLftM.577;  ttepmrtm 
Green,  1  J.  ft  W.  253 ;  experte  Jftfsrscoiy I, 
U.  151. 

(f)  JFbJnNm  t.  Oreen,  10  Yet.  45* 
Qi)  Amirewe  t.  Parthigiem,  3  Bro.  GL  C. 
60;  AC.2Coz,223;  T%omp9emr.  Orfgb^ 
Or.  ft  PhilL  317;  Iral  see  JJotfe  t.  frmn^  3 
Yes.  730. 
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atated  by  the  power  (A),    However  this  doctrine  will  not  be  applied  to    Fart  HI. ' 
a  poBitive  trust  for  the  applicatbn  of  the  children's  income  for  their    csium/'n 
maintenance,  where  the  trust  is  created  by  the  marriage  settlement  of      Sbct.  z* 
the  parent?*    For  this  will  be  treated  as  a  benefit,  of  which  the  father  This  rule  not 
became  the  purchaser  on  his  marriage ;  in  such  cases  therefore  the  ^fv^^  ^  vm- 
father  will  be  entitled  to  have  the  income  arising  from  his  children'^s  ments. 
fortune  applied  according  to  the  trust  for  their  maintenance  without 
regard  to  his  own  ability  (»)•    However  if  the  settlement  contain  no 
posiHvB  trust  but  only  a  discretionary  power  for  the  trustees  to  apply 
the  children's  income  (or  their  maintenance,  the  father  cannot  compel 
the  trustees  to  exercise  this  power  in  exoneration  of  his  own  liability  (A). 

Where  the  interest  of  the  children's  fund  is  expressly  given  to  the  Or  wheie  dul. 
father  for  their  maintenance,  the  application  of  the  general  doctrine  is  ^^^*  income 
excluded  by  the  terms  of  the  trust ;  and  in  that  case  the  income  will  giTea  to  the 
be  properly  piud  to  the  father  by  the  trustees  for  the  purpose  ex-  ^**^^^^*^"^ 
pressed ;  such  a  gift  is  in  fact  one  pro  tanto  for  the  benefit  of  the 
fiither  (I). 

It  seems,  that  the  doctrine  in  question  does  not  apply  to  the  mother  The  role  does 
of  the  infants,  for  the  mother  is  under  no  legal  obligation  to  maintain  ^^^  ^^^^  ^ 
the  children ;  therefore  if  the  father  be  dead,  or  be  unable  to  support  the  infant. 
the  children,  their  income  will  be  properly  applicable  for  that  purpose, 
alUiough  the  mother  be  living  and  has  a  competent  separate  estate. 
However  the  point  is  not  altogether  free  from  doubt  (oi). 

Upon  an  application  for  an  allowance  for  maintenance  out  of  chil-  Reference  to 
drone's  fortunes  in  the  father's  lifetime,  the  court  usually  in  the  first  ^  pro^^^f 
place  refers  it  to  the  Master  to  ascertain  the  father's  ability  (n).  And  maintenance. 
in  detennming  that  question  the  circumstances  of  the  parties  must  of 
course  be  taken  into  consideration  (o).    However  the  order  for  main- 
tepance  has  occasionally  been  made  at  once  without  any  reference  in 
consideration  of  the  poverty  of  the  parties  (p).    Where  the  father  is  Wheie  father 
unable  to  maintain  the  children,  an  order  may  be  made  for  payment  of  ^^  ^^'^^- 
the  chiliben's  income  to  him,  though  he  be  resident  abroad  (q). 

A  trustee,  who  makes  payments  out  of  the  income  of  the  infants'  Consequence 
property  for  their  maintenance  upon  his  own  responsibility,  will  be  ^'™^?**I?^ 
liable  to  have  such  payments  disaUowed,  if  the  court  should  be  of  come  for  main. 
opkiion  that  tbey  ware  improperly  made  (r).    If  however  the  circum-  ^^JJ^  ^^ 
stances  are  such  that  the  court  upon  application  would  have  directed  a 
aixnilir  paymiat*  the  aet  <tf  tiie  trustee  will  be  supported,  although  Such  payments 

allowed 

(i)  See  St^kmu  ▼.  Laum^,  2  N.  C.  C.  87.  but  aee  SntMe  y.  Martin,  Bunb.  131.  when  >' 

(i)  Mhmt^  T.  Lord  ffOMfp  4  Bro.  C.  C.  («)  ffugke$  v.  Hughet,  1  Bro.  C.  G.  386* 

223 ;  Meaeher  t.  rnmg,  8  M.  &  K.  490 ;  (•)  JtrvoUe  ▼.  Sili,  Coop.  52. 

SiocimnUSioekmh^Sim.  152; 4M.&Cr. 95.  (p)  Payne  v. Low,  1  R.  &  M.  223. 

(i)  l%oaymn  t.  Chifin,  Gr.  &  Ph.  322.         [q)  De  Weevtr  t.  BocMort,  6  Be»y.391, 

(I)  Brown  y.  Coimn^or,  4  Yes.  498  ;  and  cases  cited. 

JEtmmnond  y.  Neami,  1  Swanst.  36.  (r)  Andrews  y.  Partin^on,  3  Bro.  C.  C. 

Om)  BtmngOy  y.  OrUehett,  1  Bro.  C.  C.  60  $  C^/;i4Mi  y.  West,  1  Beay.  381 ;  Bridge 

268 ;  Balep  y.  Bannieter,  4  Mad.  275,  280 ;  y.  Brown,  2  N.  C.  C.  187. 
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made  without  authority,  and  he  will  not  be  called  upon  to  account,  and 
undo  what  had  been  done,  merely  because  it  was  done  without  appli- 
cation («). 

Where  the  annual  amount  to  be  paid  for  the  infantas  miuntenanceis 
fixed  by  the  trust  instrument,  that  amount  cannot  be  exceeded  fay  the 
trustees  (Q,  unless  they  are  invested  with  a  power  for  that  purpose  («). 
But  if  the  infant  be  absolutely  entitled  to  the  fund,  and  the  circum- 
stances of  the  case  require  it,  as  where  the  prescribed  amount  is 
insufficient,  the  court  on  a  proper  application  will  increase  the  allow- 
ance (a;).  And  this,  though  the  infantas  interest  is  contingent,  and 
there  is  an  express  direction  for  accumulation  (y). 

A  power  for  the  maintenance  of  a  daughter  until  twenty-one  is  not 
determined  by  her  marriage  during  her  infancy  (z)» 

Where  there  was  a  devise  of  lands  to  trustees  to  apply  the  rents, 
&c.  for  the  '^  maintenance  education  and  bringing  up""  of  the  children 
of  A.  during  A*h  life;  the  interest  of  the  children  is  not  confined  to 
their  minority  but  continues  during  ^.^s  life  (a).  However  it  would 
be  otherwise,  if  the  trust  were  merely  for  the  maintenance,  &c.,  of  the 
children,  without  limiting  the  period,  during  which  the  payment  was  to 
continue ;  for  in  that  case  it  would  be  held  to  have  reference  only  to 
their  minority  (ft). 

An  infant  will  be  entitled  to  the  same  remedies  against  the  trustee 
for  a  breach  of  trust  as  if  he  were  of  full  age.  Therefore  where  a  trus- 
tee empbys  the  infantas  money  in  his  own  business,  the  infant  will  have 
the  option  of  taking  the  profits  made  or  the  interest  (c)  :  or  in  case  of 
an  investment  on  any  improper  security  the  trustee  will  be  liable  to 
make  good  to  the  infant  any  loss,  which  may  ensue  {d) :  and  so  in  case 
of  any  other  neglect  or  violation  of  duty  on  the  part  of  the  trustee. 

It  appears  to  have  been  considered  at  one  time  that,  as  between 
infants  and  third  parties,  the  infant  should  not  be  prejudiced  by  the 
laches  of  his  trustee.  For  instance,  where  a  stranger  had  entered  upon 
an  infantas  trust  estate,  and  levied  a  fine,  and  the  trustees  suffered  five 
years  to  pass  without  claim,  and  the  right  of  bringing  an  ejectment  was 
thus  barred  at  law ;  on  a  bill  filed  by  the  infant  on  coming  of  age  against 
the  disseisor,  the  court  decreed  the  possession  and  an  account  of  profits, 
declaring  that  the  fine  and  non-claim  should  not  run  upon  the  trust  in 


(t)  Lee  ▼.  Brewn^  4  Yes.  369 ;  see  Bor- 
low  T.  Onmif  1  Vem.  255;  Franklin  t. 
Green,  2  Yern.  137;  1  Rop.  Legs.  768;  2 
Wms.  Executors,  869;  Sieeon  t.  Shaw,  9 
Yes.  288 ;  Maberly  t.  Turton,  14  Yes.  499 ; 
ev  parte  Darlington,  I  Ball  &  B.  241. 

(0  See  Hearle  y.  Oreenbank,  3  Atk.  697, 
716;  Long  ▼.  Long,  3  Yes.  286,  n. 

(«)  See  Bowline  y.  Ooldfrap,  5  Yes.  440. 

{»)  Ayneworth  y.  Pratehett,  13  Yes.  321 ; 
AUen  y.  Cotter,  1  Beay.  202 ;  Joeeelyn  t. 


/osttf/yii,9Sim.  63;  Stretchy.  Waiimt,\ 
Mad.  253. 

(y)  Ayneworth  y.  Pratehett,  13  Yes.  321: 
Stretch  y.  Watkine,  1  Mad.  253;  JotetlfB 
▼.  Joeeelyn,  9  Sim.  63. 

[s)  ChambereT,  GoUMn,  11  Yes.  I. 

\a)  Badham  y.  Mee,  1  R.  ft  M.  631. 

lb)  1  R.  &  M.  632. 

(c)  Anon,  2  Yes.  630. 

(d)  Ho/mcf  y.  DrtN^,  2  Cox,  1 ;  TWryv. 
Terry,  Prec.  Ch.  273. 
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the  infant'^s  minority,  nor  he  suffbr  for  the  laches  of  his  trustee  (e).    Part  III. 
This  however  is  now  i^  longer  law,  and  there  can  be  little  question  but    chaftvii'ii 
that  the  acts  of  the  trustee  would  now  bind  the  infant  cestui  que  trusts      Sxct.  2. 
rights  against  any  third  party  claiming  bond  fide ;  although  this  of 
course  would  be  without  prejudice  to  tixe  infant''s  remedy  against  his 
trustee  on  coming  of  age.    Thus  in  Wych  v.  JElast  India  Company  (/), 
it  was  held  by  Lord  Talbot,  that  an  infant  was  bound  by  the  neglect  of 
his  trustee  to  sue  for  a  debt  within  the  time  fixed  by  the  Statute  of 
Limitations^  and  that  he  had  no  equity  to  sue  the  debtor  when  he 
came  of  age.      And  in  JEkirl  of  Huntingdon  v.  Countess  of  Hunting^ 
dan  (ff%  Lord  Parker  was  of  opinion,  that  a  fine  and  five  years^  non- 
claim  should  in  favour  of  a  purchaser  bar  the  cestui  que  trust  though  an 
infant.    An  opinion,  which  it  will  be  observed  is  in  direct  contradiction 
of  the  decision  in  Allen  v.  Sayer  (A). 

Trustees  for  infants,  as  well  as  other  trustees,  are  entitled  to  be  Tnitteesfor 
paid  all  reasonable  expenses  incurred  in  the  conduct  of  the  trust  with-  J^^****^*^*^ 
out  any  order  of  the  court  for  that  purpose  (t) ;  although  they  cannot  pemei. 
claim  any  compensation  for  personal  trouble  or  loss  of  time  (h). 

Trustees  for  infants  will  not  be  liable  for  any  accidental  loss  of  the  Not  liable  for 
trust  property,  which  happens  through  no  default  of  theirs ;  for  they  •ocidental  lots. 
are  bound  but  to  keep  it  as  their  own.    Thus  where  a  trustee  for  an 
infant  plaintiff  was  robbed  of  40/.  in  money,  which  he  had  received  for 
the  infant,  and  also  at  the  same  time  of  a  larger  sum  of  his  own,  the 
40/.  was  allowed  to  him  in  his  accounts  upon  his  own  affidavit  (/). 

A  trustee  of  an  infant's  real  estate,  who  is  invested  with  general  Allowance  for 
powers  of  superintendance  and  management^  will  be  allowed  all  expenses  in  repain  and 
of  repairs  and  other  improvements  of  the  property  (m).      And  this  unpro?ementa. 
though  the  payments  be  made  out  of  the  surplus  rents  which  are 
directed  to  be  accumulated  (n) :    and   although  the  allowance  be 
opposed  by  the  first  tenant  in  tail  in  esse(o).     But  there  might  be  a 
serious  question,  whether  such  payments  could  be  allowed  to  a  trustee^ 
who  is  not  invested  with  any  authority,  either  general  or  special,  for  so 
applying  the  fund  (p). 

Every  carefully  drawn  trust  instrument  contains  an  express  direc-  Duty  of  trut-^ 
tion  to  accumulate  the  income  of  the  infant's  trust  fund,  which  may  ^  -^f^?"""* 
not  be  required  for  maintenance.     But  in  the  absence  of  such  a  posi-  income. 
tive  direction,  it  will  be  equally  the  duty  of  the  trustees  to  make  this 
accumulation.    And  where  the  subject  of  the  trust  is  a  residue  of  a  Where  infant's 
testator's  personal  estate  the  intermediate  income  until  the  period  of  J^f^  "  ^"' 
payment  must  be  accumulated  for  the  infant's  benefit,  although  the 

«)  AUm  ▼.  Saifer,  2  Vera.  36S.  Omuby,  1  Ball.  &  B.  189. 

'  ')  3  P.  Wms.  309.  (/)  MorUy  v.  Marley,  2  Oh.  Ca.  2. 


g 


)  3  P.  Wma.  310,  n.  (m)  JBoiMt  y.  Barl  qf  Strathmorej  8  Jnr. 

(A)  Vide  iupra,  p.  253.  92. 

(»)  Brockiopp  t.  Bamtt,  5  Mad.  90 ;  aee  in)  Ibid. 

FeamM  w.  r<mH0,  10  Vet.  184.  (0)  Ibid. 

(k)  Broek9opp  ▼.  Bame$,  5  Mad.  90;  r$  (p)  Tviepoti,  DiT.II.  Ch.  V. 
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Part  III. 

Ditr.  I. 
CftAFTftB  11. 
SSCT.  2. 


Aocumulatioii 
not  oontinued 
after  infSuit 
zeeches  twenty- 
one,  if  he  has  a 
Mfl«<i  interest 
in  the  pioparty* 


Uabmtyol 
uUBfeesior 
neglect  to  ac- 
camnUte. 


infant  hiis  only  a  contingent  interest  in  the  fiind  in  the  eretit  of  in 
attaining  twenty-one.  As  ^ere  the  trust  is  fo»  a  elnld,  ^or  wikm  H 
should  reach  twenty-one  (9).  But  this  rule  will  not  he  extended  to  1 
particular  contingent  interest,  such  as  a  specified  sum  of  money.  But 
the  intermediate  income  will  in  that  hbb^  fall  into  and  make  pairtof  tiw 
residue  (r).  Nor  will  the  rule  apply  to  the  income  of  real  estate^  wUeh 
will  belong  to  the  testator's  heir  at  law,  until  the  hi^perang  of  the 
contingency,  on  which  the  infant  becomes  entitled  (s) ;  mdess  indeed 
there  is  a  direction  for  the  application  of  the  intermediate  ineeme  for 
the  infant's  benefit  (0* 

Where  an  infant  takes  an  inmiediate  vested  interest  in  the  sabjert 
of  the  trust,  aiid  the  period  of  payment  only  is  postponed,  with  a  dii^ 
tion  for  accumulation  until  that  time  arrives,  the  infimt  will  be 
absolutely  entitled  to  the  fund  upon  reaching  twenty-one,  and  the 
trust  for  accumulation  will  then  cease ;  although  the  testator  has 
fixed  any  later  period — as  fbr  instance,  the  age  of  twenty-fiye,  for  the 
time  of  payment,  and  has  directed  the  income  to  be  accumulated  nntil 
that  time  (ie). 

It  has  been  already  stated,  that  trustees  will  be  liable  to  be  diaiged 
with  compound  interest,  where  they  misapfdy  the  trust  fund  in  cod- 
travention  of  an  express  trust  to  accumtdate  (sc). 


Interest  of  hua. 
band  in  wife's 
equitable  retU 
estate. 


Yllh—O/Trusteeef^  Married  TTomen.'^Ut.  Of  Real  Setaiekddm  Tmi 
/br  a  Married  Woman^^^md.  Ae  to  Penmud  Betaie  keidin  2M 
A>r  a  Married  Woman* 

M^^QflUal  Bttate  heid  in  Drtutfir  a  Married  Women. 

At  law  husbands  take  a  qualified  interest  in  the  real  estate  of  thor 
wires,  and  wives  have  also  a  qualified  power  of  disposing  of  their  reel 
property,  notwithstanding  the  ordinary  disability  of  coverture.  Equity 
hasadopted  the  same  rules  with  regiurd  to  the  equitable  interests  of 
married  women  in  real  estate ;  and  the  husband  will  take  the  aune 
amount  of  interest,  and  the  wife  the  same  power  of  dispositioo,  as  in 
the  ease  of  legal  inteiwts. 

Thus  a  husband,  having  had  inheritable  issue  by  his  wife,  will  take 
an  estate  by  curtesy  in  her  equitable  estates  of  inheritance  (y) :  9/A 
the  act  of  marriage  gives  him  an  estate  for  the  joint  Kves  of  himself 
and  his  wife  in  all  the  freehold  estate  whether  legal  or  equitable,  to 
which  she  is  entitled,  or  may  beo(»ie  entitled,  during  the  coverturoi 


{q)  Cfreen  y.  BkHu,  2  Atk.  473 ;  Stud- 
hoime  Y.  HodgwH^  3  P.  Wms.  299 ;  TVmni. 
moil  T.  Vtrton,  2  Vea.  430 1  Beikiek  v» 
Stonet,  ib.  621, 

(r)  Xittfa  ▼.  JloMiiMi,  2  Mer.  SM. 

(t)  Green  ▼.  Skim,  2  Atk.  476 ;  Bmihelt 
T.  Stimm,  2  Yes.  521 ;  see  SttidlMmie  ▼. 
Hodemm,  3  P.  Wms.  299 ;  see  30». 

(#)  BuOockr.  gfme, «  Vte.  Mi. 


(«)  Stimden  ▼.  VmOier,  4  Bear.  iVii 
8,  C.  Cr.  &  Ph.  240. 

(«)  ilii«r,  PL  y.»  (Of  In wunast] ;  fife 
poit,  [Remedies  for  Bieadi  of  l^nat]. 

(y)  WatU  ▼.  BaU,  1  P.  Was.  W;  (»•- 
horm  T.  Semfe,  1  Atk.  OOSi  Uef§«n  t. 
JllfyM,  5  Mad.  4eS.  Anditiii— *«ri" 
that  the  wife  takM  mi  ealale 
vabfetmb^Uid. 
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provided  his  interest  be  not  bound  by  any  settlement  (z).     Therefore    Part  III. 
as  incident  to  this  estate,  he  or  the  parties  claiming  by  conveyanoe    coAmoL  ii. 
from  him,  will  be  entitled  to  receive  the  rents  and  profits  during  its      s»ct.  2. 
continttance  without  making  any  previous  settlement  on  the  wife :  and  TTife  has  no 
ihe  wife  in  geneial  has  no  equity  for  a  provision  out  of  her  equitable  ^^  ^^^ 
interest  in  real  estate^  not  consisting  of  terms  for  years,  although  as  of  trusts  of  real 
we  shall  presently  see,  that  equity  will  attach  on  sudi  parts  of  herp^r-  ^'^^^ 
mmaUy^  as  can  be  reached  only  through  the  medium  of  a  court  of 
equity  (a). 

However  the  as8ignee$  of  a  bankn^t  husband  do  not  stand  in  so  Seeut,  incase 
Ikvourable  a  situation  in  this  respect  as  a  particular  oMngnee  from  him ;  ^^^|J^^'.* 
for  it  has  been  decided,  that  as  against  the  assignees  in  bankruptcy, 
the  wife^s  equity  for  a  provision  attaches  upon  all  her  equitable  estate, 
whether  real  or  personal  (i). 

A  fine  levied  by  a  husband  and  wife  of  her  trust  real  estate  will  bind  '^'^  ^lo^^  ^ 
the  wife's  interest,  though  she  afterwards  dissent  from  the  act  (unless  i^er  tnist  real 
indeed  a  case  of  fraud  be  established),  and  the  trustees  will  be  com-  ^*^^ 
peOed  to  convey  to  the  party  taking  under  the  fine  (c).    And  now  by 
the  Fines  and  Recoveries  Act  (3  &  4  Will.  IV.  c  74,  s.  77)  a  dispo- 
sition by  a  married  woman  of  her  equitable  interest  in  real  estate,  when 
acknowledged  fay  her  according  to  the  provisions  of  the  statute,  will 
have  the  same  ^Bect  as  a  fine  under  the  old  law. 

It  was  at  one  time  settled,  that  a  husband  might  dispose  of  the  trust  Power  of  hus- 
of  a  textn  of  years  bebnging  to  his  wife  to  the  same  extent,  as  if  she  ^^e's  eqniteble 
had  the  legal  estate ;  and  equity  would  compel  the  trustees  to  assign  ^^™  ^o' 
to  the  assignee  of  the  husband,  although  it  was  objected,  that  he  had 
made  no  settlement  or  provision  for  Ins  wife  (d) .    And  the  rule  was  the 
same,  though  the  wife  had  but  a  contingent  reversionary  interest  in 
the  trust  term  (e).      However  this  rule  is  now  altered,  and  it  has 
been  settled  by  recent  decisions,  that  the  wife^s  equity  for  a  settle- 
ment attaches  on  her  chattels  real  as  yfdl  as  on  her  other  personal 
estate  (/). 

Where  a  judgment  is  gpven  to  a  trustee  for  a  woman,  who  marrieSi  Or  i«nda  hdd 
and  enters  into  possession  of  the  land  extended  upon  the  judgment,  b^^^^Lr. 
the  husband  may  alone  make  a  valid  assignment  of  the  extended 
interest  (7). 


1  Hop.  Hnsb.  and  "Wife,  3. 
FUztr  T.  Fiisert  2  Atk.  514  ;  Liq^on 
Y.  Ttmp9&t,  2  VenL  626. 

{b)  Bmrdon  y.  Dmii,  2  Ves.  ]nn.  607 1 
OswtirT.  Ano}fr/,a.680;  FrHmmy.Pwr*- 
Up,  3  Yes.  421. 

{c)  Peimey.PiaeocJt,Vcirr,Al. 

(tf)  Sir  Bd.  TVrMT^t  case,  1  Tern.  7 ; 
Pm  T.  Hmi,  Ift.  18;  Tmior  r.  Smtt^fM,  2 
Tern.  207  ;  Puekmr  y.  W^ftMam,  Free.  Ch. 
419;  8mUkr$y.P9^,b  Ch,'B9p.22ni  BMtm 


V.  Dtm^,  2  Atk.  20S ;  Jewiom  ▼.  Mouiion, 
ib.  421 ;  Lord  CaHfrei  t.  WpMmm,  3  P. 
Wins.  200 ;  Mwauhy  y.  PkOUpt,  4  Yes. 
Jan.  19. 

(e)  DmmB  y.  Hartt  2  R.  &  M.  360. 

(/)  Siwyii  y.  Ckampnapt,  5  M.  &  Cr.  97; 
Hmuon  y.  Keating,  14  Law  Jonni.  N.  S., 
Chanc.  14  ;  lidepoit,  p.  412. 

(jBf)  Lord  Carteret  y.  Wfndkam,  3  P.Wmi. 
200. 
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Part  III. 

Div.  I. 

Chapter  II. 

Sect.  2. 

Husband's  title 
to  wife's  real 
estate  barred  by 
a  limitation  to 
her  separate 
use. 

What  will  be 
such  a  limita- 
tion of  real 
estate. 


Separate  estate 
may  be  created 
without  the 
intervention  of 
tmstees. 


Hnsband  may 
be  trustee  for 
his  wife. 


Construction  in 
£sTOur  of  giving 
the  legal  estate 
to  trustees  for 
manied  women. 


But  in  equity  the  right  of  the  husband  to  his  wife^s  real  estate, 
whether  legal  or  equitable,  may  be  efiectually  excluded  by  a  limitation 
to  her  separate  use :  and  according  to  the  terms  of  the  limitation  tlus 
exclusion  may  either  extend  to  the  whole  of  the  husband^s  interest, 
whether  in  the  lifetime  of  the  wife,  or  after  her  death  (A)  ;  or  it  may 
be  confined  to  the  life  of  the  wife,  in  which  last  case  he  may  notwith- 
standing be  entitled  to  an  estate  by  curtesy  after  her  death  (t). 

However  the  intention  to  exclude  the  husband  must  appear  distinctly 
from  the  terms  of  the  limitation,  and  a  simple  gift  or  settlement  upon 
her  or  trustees  for  her  will  not  have  that  effect  (k).  The  sufficiency  of 
particular  expressions  to  create  such  a  separate  interest  in  the  wife  viD 
be  discussed  presently  in  treating  of  the  wife^s  personal  estate  (Q. 

Real  estate  limited  to  separate  use  of  a  married  woman  is  more 
usually  and  properly  secured  to  her  by  vesting  it  in  trustees.  This 
however  is  not  absolutely  necessary ;  and  if  there  be  a  clear  trust  for 
the  separate  use  of  a  feme,  although  the  property  be  given  to  her 
directly  without  the  interposition  of  trustees,  and  the  husband  thus 
becomes  entitled  at  law,  equity  will  consider  his  conscience  aSected  by 
the  direction,  and  will  treat  him  as  a  trustee  for  his  wife  (m).  And  it 
is  no  objection  to  a  trust  for  the  wife^s  separate  use,  that  the  husband 
is  himself  appointed  one  of  the  trustees  for  her  (n).  However  it  may 
be  remarked,  that  in  the  first  case  that  occurred  on  this  subject,  Lord 
Cowper  expressed  some  doubt,  whether  a  devise  of  real  estate  directly 
to  Vkfeme  coverte  for  her  separate  use  would  raise  an  equity  against  the 
husband  to  deprive  him  of  his  legal  right  to  the  enjoyment  of  the  pro- 
perty (o).  The  husband  himself  may  by  a  clear  act  or  declaration  con- 
stitute himself  a  trustee  for  his  wife^s  separate  use  (p),  and  it  is  also 
unquestionably  competent  for  him  to  make  a  valid  gift  of  property  to 
trustees  for  the  same  purpose  {q). 

However  it  is  undoubtedly  the  more  proper  as  well  as  the  more 
usual  course  to  vest  the  property  in  trustees,  instead  of  making  a  direct 
gift  to  the  wife  herself.  And  where  there  is  a  limitation  to  trustees  to 
the  separate  use  of  a  married  woman,  the  courts  will  strive  to  adopt 
the  construction,  which  is  most  for  her  advantage,  by  holding  it  a  trust 
vesting  the  legal  estate  in  them,  and  not  a  use  executed  by  the  statute 
in  her  (r). 


.  {h)  Betmei  y.  DavU,  2  P.  Wms.  316. 

(f )  Sobert*  ▼.  Dixwell,  1  Atk.  606 ;  Mwr^ 
gan  v.  Morgan^  5  Mad.  408,  OTemiling 
HearU  v.  Greenbank,  3  Atk.  715. 

{k)  Lmnb  v.  MUne»,  5  Yes.  517 ;  7>/«r 
T.  Lake,  4  Sim.  144  ;  5.  C.  2  R.  &  M.  183. 

(0  Pot/. 

(fit)  Benmf  t.  Davii,  2  P.  Wms.  316; 
Lee  y.  Prieamx,  3  Bro.  C.  C.  383 ;  Parker 
▼.  Brooke,  9  Yes.  583  ;  Bieh  v.  Coekell,  ib. 
375 ;  Darley  ▼.  Darleg,  3  Atk.  399 ;  Baggett 
T.  Meux,  13  Law.  Jomn.  N.  S.,  Chase.  228. 


8 


(fi)  Kenthigtoti  ▼.  DoUond,  2  M.  &  K.  1B4. 

(o)  Harvey  v.  Harwg,  1  P.  Wmi.  125  j 
8.  C.  2  Vero.  659 ;  and  see  BurUm  t.  Pier- 
point,  2  P.  Wms.  79. 

(jp)  MaeUan  t.  LotigUmde,  5  Yes.  71 ; 
Walter  v.  Hodge,  2  Sw.  104. 

(q)  Ibid. 

(r)  Harton  ▼.  Harfon,  7  T.  R.  652 ;  see 
Nevill  ▼.  Saundere,  1  Yern.  415 ;  Btuk^. 
u4//cn,  5  Mod.  63 ;  Otwell  w.  Probert,  tyt^ 
jnn.  680 ;  Hawktm  ▼.  Lmeeombe,  2  Sir.391: 
Tide  mpra,  Pi.  11.  CSh.  L 
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Where  the  l^al  estate  is  vested  in  trustees  for  a  married  woman    Part  III. 
for  life  with  limitations  over  in  remainder  after  her  death,  the  trust  for    ch^«r'ii 
the  benefit  of  the  wife  constitutes  an  additional  reason,  why  the  trus-       Sbct.  2. 
tees  should  retain  the  possession  and  management  of  the  estate,  rather  Powexaofsui^ 
than  deliver  it  over  unprotected  to  the  control  of  the  husband  («).  S"!SS  ^^^ 

The  powers  and  duties  of  trustees  with  regard  to  the  management 
and  disposition  of  real  estate  held  in  trust  for  a  married  woxnan  will  be 
considered  more  conveniently  in  discussing  their  powers  and  duties  as 
to  her  personal  estate. 


2nd. — As  to  Perianal  Estate  held  in  TVust  for  a  Married  Woman, 

The  act  of  marriage  operates  at  law  as  an  absolute  gift  to  the  hus-  Husband's  in- 
band  of  all  chattels  personal  belonging  to  the  wife :  and  also  of  her  ^^^c^* 
chattels  real  and  choses  in  action,  if  reduced  into  possession  in  his  life-  ^onal  estate. 
time  (0 :  and  where  he  can  recover  the  possession  of  the  property  at 
law,  equity  will  not  in  general  control  him  in  the  exercise  of  his  legal 
rights  (tt).    And  if  the  husband  have  once  acquired  actual  possession 
of  the  personal  property,  to  which  his  wife  was  entitled  in  equity,  the 
court  will  not  afterwards  undo  what  has  been  done,  or  compel  the 
husband  to  refund  any  part  of  the  property,  or  to  make  a  settlement 
out  of  it  in  favour  of  his  wife  (x). 

Therefore  if  a  sum  of  stock  or  money  be  vested  in  trustees  for  a  Trustee  may 
married  woman,  or  a  bond  or  other  debt  be  assigned  to  her,  the  trus-  J^iJl^J  w^^ 
tees,  or  the  obligee,  or  debtor,  may  safely  pay  or  transfer  the  fund  to  suit. 
the  husband  alone,  if  no  suit  has  been  instituted  for  the  administra- 
tion of  the  trust.     And  such  a  payment  or  transfer  cannot  after- 
wards be  questioned  by  the  wife,  though  she  survive  her  husband  {y). 

But  it  has  long  been  an  established  doctrine  of  equity,  that  where  a  wife's  equity 
husband  is  obliged  to  come  to  the  court  to  obtain  possession  of  the  per-  ^t  q/^^^^^^* 
sonal  property  of  his  wife,  he  will  not  in  general  receive  the  assistance  of  able  property, 
the  court  for  that  purpose  except  on  the  terms  of  making  an  adequate 
provision  for  her  (z),  and  for  this  purpose  it  is  immaterial,  that  she  is 
separated  from  her  husband  (a).    And  the  same  equity  will  be  enforced 
against  all  persons  claiming  under  the  husband — whether  assignees 
claiming  by  operation  of  law  on  his  bankruptcy  (&),  or  taking  under 
some  particular  disposition  or  assignment,  either  made  voluntarily  (c) 


(«)  Tidd  V.  Lister,  5  Mad.  432,  3  ;  ante, 
Pt.  II.  Ch.  III. 

(0  Co.  Litt.  300;  1  Rop.  Husb.  and  Wife, 
166,  201 ;  Langham  v.  Nenny,  3  Ves.  469. 

(«)  Burdon  t.  Dean,  2  Ves.  jun.  608,  9 ; 
Oswell  T.  Prohert,  ib.  682 ;  Murray  v.  Lord 
Mtibank,  10  Ves.  90;  Att.»Gen,  y.  WAor* 
wood,  1  Yes.  539 ;  1  Rop.  Husb.  and  Wife, 
271,  2. 

(x)  1  Hop.  Husb.  and  Wife,  270. 

(y)  Mnrray  y.  Lord  Mtibank,  10  Yes.  90 ; 
Gtaistar  t.  Hewer,  8  Ves.  206. 

(x)  Langkam  y.  Nemny,  3  Ves.  469; 


Franco  ▼.  Franco,  4  Ves.  515 ;  Blount  ▼. 
Bestland,  5  Ves.  515 ;  Elibank  ▼.  Monto^ 
lieu,  ib,  737. 

(a)  Eedes  y.  Eedes,  10  Law  Joum.  N.  S., 
Chanc.  199. 

{b)  Oswell  y.  Probert,  2  Ves.  jun.  680 ; 
Mit/ord  y.  Mitford,  9  Yes.  87  ;  Wright  y. 
Morley,  11  Ves.  101. 

(e)  Burnet  y.  Kynaston,  2  Yem.  401 ; 
Mit/ord  y.  Mitford,  9  Ves.  99 ;  Johnson  y. 
Johnson,  IJ.  &  W.  478 ;  Jewson  v,  Moul- 
son,  2  Atk.  420. 


4klO  or  TBOBmi  SOB  mabbud  woxbk. 

Fabt  hi.    (ft  fiMT  TaloBUe  cdDtidemtioii  (d) :  aithonj^  the  daetrine  of  the  eoort 
Ci^raB  11.   4>P^tts  At  <me  time  to  have  been  Munewhat  iineettled  as  to  theelbct 

^o*v  >>  of  an  aflrignmeDt  for  valuable  oonaidenitiaQ  (e). 
TntMrntauf  The  tnietees  may  therefore  xefiiae  to  midDe  over  tlie  irife"! fimd  to 
htt^^iiSSt  ^®  huftband,  mitil  he  hea  made  some  setdemeDt  upon  her;  fer  by 
without  a  let-  i&ristmg  OH  Bodi  a  condition,  they  would  be  doing  only  what  the  ooort 
c^Tsifdy  *<>B^  ^^^yold  d<>»  if  * «^^  v«r^  m^tuted.  Aadif  abiUbeoneeiiH 
tniuferto^  tile  tniflteee  have  no  longer  any  diecretionaiy  power  to  pay  over  tb 
after  abOliUed.  f^d  to  the  husband  unconditionally;  and  such  a  payment,  if  midfl, 

would  be  disallowed  by  the  court  (/). 
Exoeptioiifl  to  However  this  equitable  doctrine  is  not  without  its  eicepUons :  for 
aaetttmmt  ^  ^^  husband  be  the  purchaser  of  all  his  wife^s  fortune  by  a  prerioos 
Whenluubaiid  settiement  upon  her,  he  will  not  be  required  to  make  an  additional 
^^aetSiMMS"  settlement  upon  coming  to  the  court  to  recover  posBeancm  of  her 
of  wife's  for.     equitable  property  (g). 

^°°^  But  the  consideration  of  a  settlement  will  apply  primdfame  onfy  to 

settlement  ap.  the  purchase  of  the  wife^s  then  present  fortune ;  and  if  she  subsequeitbi 
^^  only  to  become  entitled  to  any  additional  property,  the  husband  will  not  te 
fortaneT^        held  to  have  become  a  purchaser  by  settlement  of  the  addiiund 

interest,  unless  the  instrument  expresses,  or  dearly  imports,  sadi  an 
Unless  her  intention  (A).  Thus  where  the  settlement  was  expressed  to  be  in  cob* 
•JIJ^JP^^^  sideration  of  such  fortune,  as  the  wife  •*  is  or  may  be**  entitled  to,  H 
indiided.  has  been  held,  that  if  anything  come  afterwards  during  the  corertnre 

to  the  wife,  the  husband  is  to  be  considered  a  purchaser,  and  will  tike 

it  (t).    But  if  the  instrument  did  not  in  terms  extend  to  the  wife's 

future  interests,  but  on  the  contrary  it  appeared,  that  her  enstiBS 

fortune  only  was  in  contemplation  at  the  time,  it  has  been  dedded, 

that  the  husband  will  have  purchased  nothing  more  than  her  present 

property,  and  according  to  the  general  rule  the  wife  will  be  entitled  to 

Aigioment         an  additional  provision  out  of  any  future  fortune  (A).    And  where  the 

^Mk  ^ha    pro^o"^  for  the  wife  by  the  settlement  is  very  inadequate  in  conee- 

fntnre  property,  quenoe  of  her  subsequent  accession  of  fortune,  that  will  be  an  additionil 

qi^*of  Se^"  »Mo>^  for  the  court  to  hold,  that  the  future  property  was  not  withm 

provision  made   the  contemplation  of  the  settlement,  and  on  that  ground  to  compd 

settl^^.  ^    him  to  make  a  further  provision  for  her(Q.    However  it  is  settled, 

(i)  Barl  qf  AilMmy  y.  NewtoH,  1  Ed.  (A)  Qmfartk  V.  Bradley,  2  Vei.  677: 

570;  Uk€  T.  Ser^fbrd,  8  Yts.  506t  JAk-  Dnuf  ▼.UMinn,  6  Yes.  385 ;  Jli«M  ^• 

emOeyr.Pkai^,  4Ym.  19 %  Frpory. Sill,  Miiford,  9  Yes.  95, 6;  Csrr  t.  Uiflsr,]» 

4  Bro.  C.  C.  139 ;  Jokiuam  ▼.  Jdkmoi^  I  J.  Yes.  579. 

ft  W.  476,  7.  (i)   Oer/Mk  ▼.  Bradl^,  2  Yai.  677; 

(fi)  SeeWorrattaHdMarlarmiaBuBkmen  lfir/bnrT»Jft(/br49  Yes.  A;  CtoTT.n^ 


▼.  P9tt,  1  P.  Wms.  459,  n..;  ct  Yide^ofl.  Ur,  10  Yes.  579. 

(f)  Meemiley ▼. PkUkpe, 4 Yes.  18 ; Mttt-  (k)  Drue§  ▼.  i>fiNnii,  6  Yet.  385 ;  10- 
ny  T.  Lord  Blibamk,  10  Yes.  90|  Dt  It  JMty.Mitfvrd^  9Yes«87;  Cmrr^.T^* 
0«rd§  y.  /MiQwtetv,  6  Bear.  344, 847.  10  Yes.  578. 

(g)  DfMt  ▼.  DMfeofh  6  Yes.  395 1  Oarr  (!)  itf«reAT.lbfld,3Atk.720i  2Mr« 
V.  riyhr,  10  Yes.  579 ;  Geifbrik  t.  Brad^  ▼.  Ladkroke,  2  Yes.595 ;  SUxiftii  v.  Aw- 
te,2Yes.677$  llt(/bf«l  ▼.  JfitTertf,  9  Ves.  mimt,  3  Yes.98t  SHitmM  i.  Mmi^Mm,  i 
96.  Yes,  737. 
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that  a  tntdement,  or  evm  on  Agreement  ftir  a  settlemeiit  (in),  made  bf    Paet  III» 
the  htMbttd  prarlottdy  to  the  marriage,  and  expreaaed  to  be  in  eotk^   Gu^mtiL 
mderation  of  his  wife^B  forttme,  will  entitle  him  as  a  prnfchaser  to  the      faot.  2* 
nnoonditional  possession  of  all  the  property  to  whidi  the  wife  mm  That  argunoit 
then  equitably  entitled,  without  inference  to  the  sufficiency  or  insuflS.-^  ^^^it    ^^ 
cieney  of  the  provision  so  made  for  her  (n).    And  this  would  doubtless  prm  t^t^ 
be  ako  the  ease  with  respect  to  the  fuiure  property  of  the  wife,  if 
expready  referred  to  in  the  settlement.    Howeyer  it  may  be  rMkaiked  wh  not 
that  the  wife's  equity  will  not  be  bound  by  an  inadequate  pioviaiOD  ^^!f^2^ 
made  by  a  voluntary  settlement  after  marriage  (p).  ment,  if  volon- 

It  is  not  essential,  that  the  settlement  made  by  the  husband  on  **^' 
marriage  should  be  expressed  to  be  made  in  oonsideiation  of,  or  even  n^^  notcy. 
that  it  diGuld  refer  to,  the  wife's  fortune.    Although  the  settlement  ^^^/^^  ^ 
may  be  silent  on  that  point  the  husband  will  notwithstanding  be  hdd  to 
have  become  the  purchaser  of  the  whole  of  the  equitable  property  of 
the  wife,  if  the  settlement  be  equivalent ;  for  the  wife  shall  not  have 
her  jointure  and  fortune  both  (p). 

Where  a  settlement  is  made  in  consideration  of  part  onij  of  the  Purchase  by 
wife's  fortune,  its  effect  will  not  be  extended  beyond  the  express  terms,  ^^^^^  ^  ^^y^ 
and  her  equity  for  a  further  provision  will  attach  upon  the  remainder  of  pnv^rty  not 
her  property,  as  if  no  settlement  had  been  made  (q).  whole. 

The  title  of  a  husband  as  the  purchaser  by  settlement  of  his  wife's  The  pmdiase 
equitable  property,  is  not  complete  of  itself,  so  as  to  bar  her  right  by  ^,^pi^wi^^ 
iBurvivarship.    Such  a  purchase  operates  merely  as  a  power  for  him  to  out  a  reduction 
acquire  possesrion  of  the  ftmd  by  taking  a  transfer  from  the  trustee,  ^^P<'*"^*>^<>''' 
and  if  he  neglect  to  reduce  it  into  his  actual  possesnon  it  will  survive 
to  the  wife  on  his  death  in  her  lifetime  (r). 

Equity  will  not  interpose  in  favour  of  the  wife,  and  compel  a  settle-  No  equity  for  a 
ment  out  of  her  equitable  property,  unless  the  amount  of  the  property  ^^hmi^perty 
in  question  is  of  sufficient  nugnitude  (s).    And  it  was  the  rule  of  the  under  200/. 
court  at  one  tkne  not  to  interfere,  where  the  amount  did  not  exceed 
100/.  (t) ;  and  that  sum  has  since  been  increased  to  200Z.  or  10/.  per 
annum  (a).    And  where  the  property  does  not  exceed  that  value  the 
court  will  order  the  toistees  to  pay  it  over  to  the  husband  or  his 
assignee  without  any  settlement  or  condition ;  although  it  is  alleged, 
that  such  a  paymmt  is  without  the  wife's  concurrence  or  consent  («)  f 


(m)  Admm$  ▼.  CMe,  2  Atk.  449,  n. ;  Tan. 
168 ;  Brtit  ▼•  FareeTf  8  Atk.  406. 

(ft)  Lanoy  ▼.  DuiettfAikoi,  2  Atk.  448  ; 
aee  8  P.  Wmt.  189,  n.  (d). 

(o)  2  Atk.  448. 

Ip)  Blois  Y.  Hertford,  2  Vem. 502;  aed 
^^de  8aho9i^y.  Sahpilf,  Ambl.  692. 

(q)  CUImid  ▼.  CMand^  Free.  Ch.  68 ; 
Bitdem  t.  Dtan,  2Te8.  Jim.  607. 

(r)  BMdyard  ▼.  NeMn^  PrSe.  Ch.  209 ; 


Litter  v.  lAeter,  2  Yem.  68 ;  Mi^fofd  ▼• 
3ftC/bnl,9Ve8.96s  SOmti  ▼>  Shlanf,  AnbL 
692 ;  HeiUvn  v.  HoeeeU,  4  Via.  Abr.  40, 
PL  II.  ^ 

(«)  March  ▼.  Meed,  8  Atk.  721. 

(0  BimrdiUtm  y.  Adtdry  8  Bio.  C.  0. 887. 

(«)  5  Yes.  742,11.  (c) ;  8  Veik  201,  818, 
524  ;  1  Mad.  Ch.  Pr.  609. 

{»)  Biwortky  ▼.  meJteteedf  1  J.A W.69. 
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Part  III.    and  though  she  had  been  deserted  by  him  and  opposed  the  spplica- 

CHAPnill.   ^^^^  (y)'     ^"^  ^^  ^^^  amount  at  all  exceeds  200/.  the  court  will  not 

Sbct.  2.       make  an  order  for  its  pajnment  to  the  husband  without  the  wife's  coo- 

sent  in  courti  although  the  payment  of  the  necessary  costs  will  reduce 

the  amount  of  the  fund  below  200/.  (z), 

Wdt't  equity         The  equitable  interest  of  a  wife  in  chattels  real  was  at  one  time  an 

^Stt^^^  exception  to  the  general  right  of  a  wife  to  a  settlement  out  of  all  her 

equitable  personal  property.  For  it  has  been  already  stated,  tbt 
according  to  the  old  laW  the  husband  might  have  disposed  absolately 
of  such  interests  in  right  of  bis  wife  (a).  But  this  distinction  wu 
disapproved  of  on  more  than  one  occasion  (ft),  and  was  at  length  over- 
ruled by  Lord  Cottenham  in  the  late  case  of  Sturgis  v.  Champneys{e)f 
in  which  his  Lordship  decided,  that  the  wife  was  entitled  to  the  same  pro- 
vision out  of  her  equitable  interest  in  chattels  real,  as  in  other  personal 
property.  This  decision  has  since  been  followed,  though  reluctantlj, 
by  Vice-Chancellor  Wigram,  in  the  case  of  Hanson  v.  Keating  {d)^ 
where  the  same  question  called  for  decision.  The  law  therefore  most 
now  be  considered  as  finally  settled  in  the  manner  stated  above. 
Whether  the  Where  the  wife's  equitable  interest  is  for  life  only,  her  equity  for  a 

tqmtj  attaehet  settlement  will  not  attach  as  airainst  a  purchaser  for  valuable  ooDside^ 

An  Imw  li¥»  in 

teitttt.  *  ation  from  the  husband,  if  the  purchase  were  made  when  the  bos- 
band  was  maintaining  the  wife,  and  before  circumstances  had  r^ 
any  present  equity  for  an  actual  settlement  out  of  the  property  for 
her  benefit  (e).  Although  as  against  the  husband's  general  assign 
claiming  by  act  of  law — bb  by  his  bankruptcy  or  insolvency — the  wife 
will  in  all  cases  be  entitled  to  a  provision  out  of  her  equitable  life 
interests  (/). 

The  ground  of  this  distinction  is,  that  a  husband,  in  equity  as  weD 
as  at  law  is  entitled  to  the  receipt  of  the  income  of  bis  wife's  pro- 
perty, as  a  compensation  for  his  liability  to  maintain  her  (g).  Conse- 
quently he  wiU  be  entitled  to  the  uncontrolled  beneficial  enjoyment  of 
her  life  interests  unless  he  desert  her,  or  otherwise  fail  to  discharge 
the  obligation  of  maintaining  her.  In  case  of  the  husband^s  bank- 
ruptcy or  insolvency,  his  incapacity  to  maintain  his  wife  will  hare 
already  raised  an  equity  in  her  favour  at  the  time,  when  the  title  of  his 
assignees  vests ;  but  the  case  of  a  particular  assignee  is  not  opto  to  the 


n 


F^odm  ▼.  J^'tiiMy,  4  Rust.  428.  (e)  BUioU  ▼.  OorieU,  5  Mad.  156 ;  Stn* 

»  Seaman  ▼.  Dodd,  13  Law  Jonm.  N.  S.,  torn  y.  Mali,  2  R.  &  M.  175, 182 ;  Bwdw  t. 

Chane.  141.  neon,  2  Ves.  jon.  608. 

(a)  Sir  B.  7Vm€r'«  case,  1  Vem.  7 ;  and  (/)  5  Mad.  156 ;  see  Browm  ▼.  Ctarh  ^ 

cases  dted  in  note  fujvra,  p.  407.  Ves.  166 ;  Pryor  ▼.  Hill,  4  Bro.  C.  C.  139 ; 

(ft)  Piii  T.  Hunt,  1  Vem.  18 ;  Jewiom  t.  Lamb  t.  MUnm,  5  Yes.  517 ;   Brown  ?. 

MtnOmm,  2  Atk.  417.  Antyait,  1  Mad.  376,  n. ;   Wri^kt  t.  Mtf- 

(e)  5  M.  &  Cr.  97.  ley,  11  Ves.  12,  21. 

(d)  8  Jar;  949 ;  8.  C.  14  Law  Jonrn.  N.  S.,  (y)  Carter  ▼.  Andermm,  3  Sim.  370 ;  1 

Chanc.  14.  Bop.  Hnsb.  and  Wife,  273. 
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same  objection^  where  the  assignment  to  him  is  made,  before  the  hua-    Part  III. 
band  has  deserted,  or  ceased  to  maintain  his  wife  (A).  CH^pnii'lI. 

Where  the  wife  has  already  an  adequate  provision  made  for  her  by  Sbct.  2. 
settlement,  she  will  not  be  entitled  to  any  further  provision  out  of  a 
mere  life  interest,  either  against  the  husband  upon  his  desertion  or 
refusal  to  support  her,  or  against  his  general  assignees  upon  his  bank- 
ruptcy or  insolvency  (i).''^  It  is  to  be  observed  that  the  husband^s 
assignment  of  his  vrife^s  life  interest  will  be  good  only  during  the  con- 
tinuance of  the  coverture,  and  will  not  bind  her,  if  she  survive  (k),  . 

The  vrife's  equitable  right  to  a  settlement  may  be  waived  by  her  on  The  equity  may 
examination  in  court  at  any  time  before  the  settlement  is  actually  t^^e. 
executed  (/).     Unless  indeed  the  children  have  acquired  an  actual 
interest  by  contract  or  agreement,  in  which  case  they  would  be 
entitled  to  enforce  the  execution  of  the  settlement  (m). 

Again  this  right  may  be  forfeited  by  the  improper  conduct  of  the  Or  forfeited  by 
wife ;  as  where  she  lives  in  adultery  and  apart  from  her  husband.     In  as  by  elope-    ' 
such  cases  the  court  will  not  interpose  in  her  favour,  for  she   is  mcnt,  or  adul- 
unworthy  of  its  protection ;  neither  on  the  other  hand  will  it  direct 
the  fund  to  be  delivered  over  to  the  husband  without  his  making  any 
settlement ;  but  it  will  leave  the  parties  in  stain  quo  (n).    However 
there  is  an  exception  to  this  rule,  where  the  wife  is  a  ward  of  court, 
and  enters  into  a  clandestine  marriage ;  for  in  that  case  whatever  nuiy 
be  the  irregularity  of  the  wife's  conduct,  the  court  will  compel  the 
husband  to  make  a  settlement  out  of  her  property  in  consequence  of 
his  contempt  in  procuring  such  a  marriage  (o). 

But  where  there  is  no  imputation  against  the  moral  conduct  of  the  Notfoxfeitedby 
wife,  her  equity  for  a  settlement  will  be  enforced  in  her  favour  although  JjInh^t^SS^" 
she  may  be  living  apart  from  her  husband  (p).  improper  con- 


And  where  the  husband's  cruelty  or  improper  conduct  is  the  cause 


duct. 

Or  where  the 


of  the  vnfe's  separating  from  him,  she  will  a  fortiori  be  entitled  to  a  hiuband'i  iu 
provision  out  of  her  equitable  property  (y).      Indeed  we  shall  see  cp'^durtooca- 
presently  that  this  may  be  a  reason  for  inducing  the  court  to  settle  the  ration. 
tohole  of  the  property  on  the  wife  (r). 


(A)  Saioii  Y.  CordeU,  5  Mad.  156 ;  Stan- 
ion  ▼.  ffailt  2  R.  &  M.  182. 

(t)  AffuUar  y.  Affuikir,  5  Mad.  414. 

(A)  Siife  Y.  Everett,  1  M.  &  Cr.  37,  41 ; 
see  Purdew  y.  JaekeoMf  1  Ross.  71,  n. ;  C!om. 
Dig.  [Baron  and  Feme,  K]. 

(/)  Bowe  Y.  JaektoH,  2  Dick.  604 ;  Mur- 
rmy  y.  Lord  BUbank,  10  Yes.  84 ;  Martin 
▼.  Mitehellt  10  Yea.  89,  cited  i  Steinmetz  y. 
JffaliMn,  1 61.  &  J.  64 ;  Hodgene  y.  Hodgem, 
11  BHgh,  103,  4,  5. 

(m)  M*  parte  Qardinerf  2  Yea.  671 ;  see 


Petmer  y.  Taylor,  1  Sim.  169  ;  5.  C.  2  R.  & 
M.  190. 

(n)  Ball  Y.  Montgomery,  2  Yea.  jun.  191 
Carr  y.  Eattabrooke,  4  Yes.  146. 

(o)  Ball  Y.  Qmtte,  1  Y.  &  B.302,  4;  see 
Lilke  Y.  Bererford,  3  Yes.  506. 

(p)  Eedee  y.  Eedee,  10  Law  Joum.  N.S., 
Chanc.  199. 

(g)  Osendem  y.  Oxenden,  2  Yem.  493 
Ball  Y.  Montgomery,  4  Bro.  C.  C.  339. 

(r)  Wide  poet. 


^  There  is  no  distinction  in  this  respect  between  the  rights  of  the  assignees 


of  a  '*  Bankrupt 
W.  410. 


f> 


or  an  "insolyent"  husband.    Napier  v.  Napier,  1  Dr.  & 
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Past  III.        The  court  rarely  requires  the  husband,  or  the  parties  ciaiiiuiq;imds 

GmSnimU.   ^°^'  ^  Beiile  the  whole  of  the  wife's  equitaUe  piop&rty  on  her  aad  hv 

SiCT.  g>      ehildren;  it  is  sufficient,  that  a  reaeonable  part  is  8e0nred(<).   And 

The  wkoie  fiind  where  it  has  been  referred  to  the  Master  to  approve  oIb,  jxop&t  fiettk- 

^ed^^  ^h      i>^^^  1^  ^"^  ^  ^  8*^  ground  for  exception  to  hisreport,  that  the  aeir 

wife.  tleraent  includes  the  whole  of  the  fund  (t)»    The  questioa  in  nud 

eases  has  been,  how  much  the  wife  shall  have ;  and  in  determiDiiig 

that,  the  court  has  exercised  a  discretion^  and  has  not  lied  kaelf  down 

to  any  precise  rule  (tc).    However  in  several  instances,  half  of  the  fiml 

has  been  conadered  a  fair  proportion  as  betwe^i  the  wife,  and  tbe 

assignees  of  a  bankrupt  hushttid  (x).    The  husband,  or  those  cbiimig 

in  his  place,  after  making  the  requved  settlement,  will  be  aholntdy 

entitled  to  the  remainder  of  the  property,  as  far  as  it  can  be  reioeed 

into  possession  in  the  husband's  lifetime,  and  subject  to  tiie  wife's  title 

by  survivorship  in  case  it  is  not  so  reduced  into  possaesMHU 

Siiypt  h  mm      However  the  general  rule  against  settling  the  whole  of  the  wife's 

m^  ^U»   ^°^  a<hnits  of  exceptions.     For  if  the  husband  have  be^  ffsitf  of 

husband.  aots  of  gross  misconduct,  as  whero  he  has  recdived  and  squaadmi 

great  part  of  his  wife^s  fortune,  and  has  been  guilty  of  cruelty  and  HI* 
treatment,  and  left  her  totaOy  unprovided  for ;  the  court  will  seeme  t» 
the  wife's  benefit  the  whole  of  her  equitable  property,  which  it  can  find 
stiU  remaining  and  availahle  for  that  purpose  (y)  •  And  if  the  hnsbiDi 
have  committed  a  contempt  by  running  away  with  and  nuurjiDg  • 
ward  of  the  court  (z)  ;  or  by  contumacious  disobedience  to  tiie  oides 
of  the  court  (a),  the  court  has  refused  to  give  him  any  part  of  ^ 
Or  where  tiie  wife^s  fortune,  and  has  directed  the  whole  to  be  settled  on  her.  A  &- 
^itaidieeB     tinction  has  also  been  taken  in  this  reqiect  between  a  baDkmpi  andiB 

insolvent  husband,  on  the  ground  that  all  the  future  property  of  tf 
msolvent  is  liable  to  the  claims  of  his  (creditors,,  while  the  banbopti 
after  he  has  obtained  his  certificate^  is  a  firee  ma&  And  hi  eooflt* 
quence  of  this  distinction  in  a  late  case  in  the  Court  of  Exchequtfi 
Alderson,  B.  directed  the  whole  of  an  equitable  fund,  belonging  ^  ^ 
wife  of  an  insolvent^  to  be  settled  on  her  and  her  diildrea  to  the  eDtke 
exclusion  of  the  assignees  of  the  husband  (&)• 
The  rights  of  It  is  to  be  observed  that  this  equitable  right  of  a  wife  to  a  seitl^ 
Sl^Sbythe  ™™*»  applies  only  to  married  persons,  who  aise  subject  to  ti»  Uwof 

Uw  of  their 

own  country.          («)  Wright  ^.MmrUy,\\yt^.ti, 22  \w^  (y)  See  JStfJo^T.  CbiMi;  6lM  18^< 

Atf'tfoiiT.2lMi,2yei.jim.60rs  Gtmiiy.  lHwi  ▼.  SKhmnom,  3  Atk.  21 ;  Omtim^* 

Ott€,  1  S.  &  St.  250.  OMMlfih  SVeni.  493;  NUMU^.J^'^ 

(f)  BwTH/krd  V.  SbbwH,  1  MmL  362;  ib.  «01;  and  Oo9i€r  ▼.  Oodm^,99Sm.m 

Cfoote  Y.  Dm/ii,  ift.  375,  dted.  when  Orae-fcutiu  of  the  ted  wm  M^ 

(fli)  1  Mad.  379, 380 ;  Nigntr  ▼.  N^fiinr,  on  the  wife. 


1  I>r.  &  W.  409.  (g)  IAk9  T.  BfMf^MI.  3  Tei.  M6. 

(«)  W9tr9mUy.Mm4m^,lP.'WmB.4b9,iui  («)  AniY.  Avywe,10UwJMi8.l>*»' 

S.  C.  1  Cox,  158 ;  Brmm  Y.  CKm^,  3  Vol,  Piaiie;  IM).                                  „  .^ 

166 ;  CSirr  y.  Tb^Iot,  10  Vcfc  578 ;  Merm.-  (4)  iir^i  Y.  (Q^tONeeiK,  3  T*  *<^  **'' 
JMl  Y.  Hobwn,  1  Mad.  362 ;  lee  Indx.  643. 
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England.     K  the  parties  are  foreigners,  and  according  to  the  law  of    Part  IIL 
their  oountry  the  husband  is  entitled  to  receive  his  wife^s  fortnne    0BiuraM*IL 
without  making  any  settlement  on  her,  the  court  will  give  effect  to  his      Sbct.  % 
legal  right  by  ordering  the  property  to  be  made  over  to  him  without 
any  condition  (e).    And  in  such  a  ease  if  the  trustee  decline  to  trans- 
fer the  fund  to  the  husband,  and  thus  drive  hbn  to  file  a  bill,  where 
his  rig^t  is  perfectly  clear,  the  court  might  have  some  difficulty  in 
aUowing  the  trustee  his  costs  of  the  suit  (d). 

The  court  has  no  power  to  compel  a  husband  to  make  any  settlement  Husband  en- 
on  his  wife  and  children  out  of  her  equitable  property ;  but  if  he  refuse  JJ^e^  mo!^ 
to  do  so,  he  will  not  be  suffered  to  possess  himself  of  the  corpus  of  the  9tt^»  tbovgh 
fund,  which  will  be  preserved  for  her,  together  with  the  fiill  benefit  ot  ftytv^^ttio,, 
her  title  to  it  by  survivorship  in  case  she  outlive  him.      However  thft  ^^^^ 
court  will  not  take  from  the  husband  the  income  of  h»  wife^s  fortune, 
on  account  of  his  refusal  to  make  a  settlement  on  her.    The  law  gives 
him  that  income  in  conmderation  of  his  liability  to  maint>ain  his  wife ; 
and  as  long  as  he  is  willing  to  live  with  her,  and  maintain  her,  he  will 
be  entitied  to  the  receipt  of  the  income  (e) ;   and  this  althou^  she 
refuse  to  live  with  him,  if  her  refusal  be  without  sufficient  reason  (/). 
And  the  same  doctrine  applies  also  to  the  husband^s  assignees,  who  will 
be  entitled  to  the  annual  income  of  the  wife's  property  subject  to  aa 
allowance  out  of  it  for  her  support  (g). 

But  where  the  husband  deserts  his  wife  without  having  made  any  Smu,  if  he 
provision  for  her,  or  refuses  to  maintain  her,  the  reason  for  giving  him  ^  nSantoSf^ 
the  income  of  her  property  wholly  fails,  and  the  court  will  itself  direct  her. 
its  appUcation  for  her  maintenance  to  the  exclutton  of  the  husband  (A). 

It  has  been  already  stated,  that  the  trustees  would  be  justified  in  Trustees  ought 
transferring  to  the  husband  without  reserve  the  capited  of  the  wife^s  ^e's  ino^me 
trust  fund,  where  no  suit  had  been  instituted  respecting  it ;  therefore  !i^"*^ffl,_j 
a  fortiori  a  payment  of  the  income  to  him  will  in  general  be  a  proper 
paym^it.    But  if  a  bill  be  once  filed,  the  discretionary  power  of  the 
trustees  is  gone,  and  they  could  not  afterwards  be  advised  to  make 
any  payment  to  the  husband,  even  out  of  the  income  of  the  fimd,  except 
under  the  direction  of  the  court  (%).- 

It  has  been  already  stated,  that  the  vrife  has  the  power  of  waiving  Absolute  trans. 
her  right  to  a  settlement  out  of  her  equitable  funds  (A).     If  therefore  band  upon  the 
upon  a  proper  examination  she  consent  to  have  the  property  made  ^e'»  consent. 

(c)  aawfftr  T.  SkitUt  1  Anttr.  63 ;  Camp^  5  Ves.  517 ;  Wright  t.  Morley,  11  Ves.  26, 

Ml  T.  F^e»ek,  3  Yes.  321 ;  XHtes  ▼.  Am'M,  21. 

Jac  544 ;  Asutruiker  y.  Adair,  2  M.  &  K.  (h)  Baii  t.  Montgomery ,  2  Ves.  jnn.  191 ; 

513.  8.  C.  4  Bro.  C.  C.  339 ;  Sleeeh  t.  Tkortng- 

(<0  Atuinaher Y.Adair,  2  M.  &  K.  516.  ton,  2  Yes.  562;    Wright  y.  MoHey,  11 

(e)  SUeeh  t.  Thorington,  2  Yes.  562 ;  1  Yes.  12. 

Bop.  Hosb.  and  VTife,  274.  {%)  4  Yes.  18 ;  10  Yes.  90. 

(/}  BuUoeh  y.  Mensiet,  4  Yes.  798.  {k)  Ante  s  and  see  Hodgmi  v.  Hodgim, 

Q)  Btirdon  t.  JDeon,  2  Yes.  jun.  607;  Of-  11  Bligh,  103,  5. 
wU  T.  Probtrt,  ib,  680 ;  Lumb  y.  Milnn, 
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Chaptib  n. 

Sbct.  2. 


Upon  a  proper 
ezaminttion. 


oyer  absolutely  to  her  husband,  the  court  cannot  refuse  to  make  an 
order  to  that  effect  (/).  So  if  the  property  have  been  assigned  by  tbe 
husband,  the  wife^s  consent  may  be  given  in  favour  of  the  assignee,  who 
will  then  take  the  property  discharged  from  her  equity  (m). 

But  the  court  will  not  direct  the  transfer  of  the  fund,  unless  it  be 
satisfied,  that  the  consent  is  the  free  and  voluntary  act  of  the  wife; 
and  for  this  purpose  she  must  either  appear  personally  in  court,  when 
the  judge  himself  will  examine  her  (n)  ;  or  if  she  cannot  appear  per- 
sonally a  commission  will  be  issued  to  take  her  examination  apart  from 
her  husband  (o). 
The  application      An  application  for  the  transfer  of  a  fund  belon^g  to  a  married 
tition  vmmM  ^o^^^D)  o^ust  be  made  by  petition  in  a  cause ;  and  the  court  requires 
hj  affidiTit       an  affidavit  of  the  parties  that  there  was  no  settlement  on  their  mai^ 

riage  (p).    Or  if  there  was  a  settlement  it  must  be  produced,  in  orda 
that  the  court  may  see,  whether  it  affected  the  fund  in  question  (g). 
Wife  not  bound      A  woman  cannot  devest  herself  of  her  right  to  a  settlement  out  of 
modc^f  SSng  ^®^  equitable  property,  otherwise  than  by  her  consent  upon  a  proper 
her  consent.       examination  taken  either  in  court,  or  by  commission  ;  and  any  agree- 
ment or  disposition  made  by  her  in  any  other  manner  is  altogether  in- 
operative, and  will  be  totally  disregarded  by  the  court,  if  she  aft^- 
wards  insist  upon  her  claim  (r). 
The  amount  of       The  court  will  not  take  the  consent  of  a  married  woman  to  the 
be  Mccrt^ied.   ^^'^'^i^®^  ^^  ^^^  '^^^9  until  the  amount  has  been  ascertained ;  for  thougli 

she  may  not  think  500/.  a  proper  subject  of  a  settlement,  she  may 
think  differently  of  600/.  («).  And  for  this  reason  a  residue  or  diare 
of  a  residue  will  not  be  transferred  upon  the  wife^s  separate  examina- 
tion and  consent  (O9  and  the  produce  of  a  wife'^s  reversionary  interest 
in  stock,  which  has  been  contracted  to  be  sold,  is  open  to  the  same 
objection  (ti).  However  in  a  late  case,  where  the  residuary  fund,  to 
which  a  married  woman  was  entitled,  had  been  ascertained  to  conast 
of  the  sum  of  714/.  11«.  and  there  had  been  a  decree  for  the  taxation 
of  costs  and  for  their  payment  out  of  this  sum,  Sir  K.  Bruce,  V.  C, 
after  some  hesitation,  and  after  communication  with  the  registrar,  took 
the  wife^s  consent  to  the  payment  of  the  fund  out  of  court  miiiica  the 
costs ;  although  the  costs  had  not  been  taxed,  and  consequently  the 
sum  eventually  payable  under  the  decree  was  still  unascertained  («). 


(I)  Dimmoei  t.  Atkimon,  3  Bro.  C.  C. 
195  ;   WiilaUt  v.  Cay,  2  Atk.  67. 

(m)  Johnson  v.  Johnson,  1  J.  &  W.  472. 

(n)  Maeaulay  y.  Philiipt,  4  Yes.  18. 

(0)  Parsons  v.  Dunne,  2  Ves.  60 ;  Bottr- 
dilhn  T.  Adair,  3  Bro.  C.  C.  237 ;  Campbell 
▼.  French,  3  Ves.  322  ;  re  Tasburgk,  1  V. 
&  B.  507. 

{p)  Minet  y.  Hyde,  2  Bro.  C.  C.  663  ; 
Buiford  T.  Bttwden,  2  Ves.  jiin.  38  ;  BUioU 
▼.  Remington,  9  Sim.  502.  The  affidavit  may 


be  made  by  tbe  wife  only,  if  the  boibaiid  be 
abroad,  ib»  . 

(q)  Rose  v.  Rolls,  1  Bear.  270. 

(r)  Maeaulay  ▼.  Phillips,  4  Ves.  18 ;  sec 
Maitland  v.  Bateman,  13  Law  Jouni.  N.  &., 
Chanc.  274,  5 ;  and  post, 

(«)  Jemegan  y.  Baxter,  6  Mad.  32. 

(0  Sperling  y.  Roc\fori,  8  Ves.  178. 

(«)  Woollands  y.  Croueher,  12  Ves.  174  ; 
Godber  v.  Laurie,  10  Price,  152. 

(*)  Packer  y.  Packer,  1  CoU.  92. 


OF   TRUSTEES   FOR   MARRIED   WOMEN.  417 

The  wife  by  her  consent  can  only  depart  with  that  interest,  which    Part  III. 
IS  the  creature  of  a  court  of  equity,  viz,,  her  equitable  right  to  a  pro-    ch after' II 
vision  out  of  that  property,  of  which,  if  it  were  a  legal  interest,  the       Skct.  2. 
husband  could  take  actual  and  immediate  possession  in  her  right.  Cannot  consent 
Therefore  she  has  no  power  to  consent  to  the  transfer  of  an  interest  to  dispontion 
in  remainder  or  reversion  either  in  favour  of  her  husband  or  any  other  interests,  wMch 
person  (y).    For  such  an  interest  cannot  be  reduced  into  immediate  "ci«i  aversion, 
possession.  And  although  some  decisions  of  a  contrary  tendency  are  to 
be  met  with  (z),  they  cannot  now  be  considered  of  any  authority  (a). 

Where  a  female  ward  of  court  has  married  without  the  consent  of  Not  allowed  to 
the  court,  she  will  not  be  suffered  by  her  consent  to  t  Wer  her  pro-  — ^-^d  <. 
perty  absolutely  to  her  husband,  but  a  settlement  will  be  directed  (ft),  court,  she  have 

Until  recently  it  was  doubtful  from  the  authorities,  whether  the  destinely^ 
court  could  take  the  consent  of  a  married  woman,  being  an  infant^  to  ^ior  whUe  she 
the  transfer  of  her  equitable  fund.  In  Gullin  v.  Oullin  (c)  a  married  "  ^^  •8«- 
woman  under  twenty-one  presented  a  petition  praying  that  a  sum  in 
court,  to  which  she  was  entitled,  might  be  paid  to  her  husband ;  Sir 
L.  Shadwell,  V.  C,  said,  he  thought  that  the  consent  of  a  married 
woman,  though  a  minor,  had  been  taken  on  a  former  occasion,  and  on 
the  lady  appearing  and  consenting,  his  Honor  made  the  order  (c). 
How*ever  in  a  subsequent  case  at  the  Rolls,  in  which  a  similar  applica- 
tion was  made  on  the  authority  of  Gullin  v.  Oullin^  Lord  Langdale, 
M.  R.,  said  he  felt  considerable  difficulty  in  acting  on  that  authority, 
and  refused  to  make  the  order  {d).  Indeed  it  does  not  seem  easy  to 
reconcile  the  order  of  the  Vice-Chancellor  in  Gullin  v.  Gullin  with  the 
general  principles,  which  govern  the  court  in  dealing  with  the  property 
of  infants  under  its  protection.  And  in  a  subsequent  case,  upon  the 
point  being  again  submitted  to  the  Vice-Chancellor  his  Honor  decided 
that  the  infantas  consent  could  not  be  taken  (e). 

If  the  husband  fail  to  reduce  into  possession  his  wife''s  equitable  pro-  Wife's  title  by 
perty  in  his  lifetime,  she  will  take  the  whole  by  survivorship  at  his  ■^*^^*^"  *P- 
death  (/).    And  in  this  respect  any  distinction  between  equitable  in- 
terests, and  legal  choses  in  action  is  entirely  exploded  (g). 

An  actual  payment  or  transfer  by  the  legal  holder  to  the  husband  What  a  suffi- 
himself  (A) ;  or  in  general  to  his  assignee  or  other  person  authorized  ?|JJ  ^ssession 

by  the  husband 


(y)  Socket  ▼.  Wray,  2  Atk.  6,n. ;  Frtuer  (c)  Oullin  v.  Oullin,  7  Sim.  236. 

V.  Bailie,  1  Bro.  C.C.  518 ;  Riehardt  t.  Cham-  l^  Siubbt  v.  Sargon,  2  Beav.  496. 

bert,  10  Ves.  580;  WooUande  v.  Croueher,  (e)  Abraham  ▼.  Neweombe,  12  Sim.  566. 

12  Ves.  175  ;  Ritchie  v.  Broadbent,  2  J.  &  (/)  TwUden^.Wiie,  1  Vera.  161 ;  Hutch- 

W.  456 ;  Piekard  t.  Roberti,  3  Mad.  384.  ingt  v.  Smith,  9  Sim.  137  ;  Mitford  v.  Mit. 

(x)  MacarmieJk  v.  Buller,  1  Cox,  357 ;  ford,  9  Ves.  98. 

Howard  V.  Bamiani,  2  J.  &  W.  458, n.  (jf)  TieiidenY.Wiie^  1  Vera.  161 ;  Home- 

(a)  See  Honner  v.  Morton,  3  Russ.  63 ;  by  v.  Lee,  2  Mad.  16 ;  Purdew  t.  Jackwn 

Piekard  v.  Roberta,  3  Mad.  384 ;  Purdew  ▼.  1  Russ.  1 ;  Honner  v.  Morton,  3  Russ.  65. 

Jaekatm,  1  Ross.  48.  (A)  Doawell  ▼.  Barle,  12  Ves.  473  ;  Ry- 

(Jb)  Stackpole  v.  Beaumont,  3  Ves.  89.  land  t.  Smith,  1  M.  &  Cr.  53. 

E  E 


to  defeat  the 
title. 
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Part  III.    by  him  to  receive  the  fond  (t)  will  be  a  redaction  into  pasBeaBoon,  and 

CH^JiJ'li.    ^  ^^^^^  ^^  ^®'«  ^^«®  ^y  survivorship;  and  this  though  ahe  be  an 
Sbct.  2.       in&nt  (k). 

And  so  in  the  case  of  mortgages  belonging  to,  or  held  in  tmst  for,  a 


^What  not  such 
a  reduction 
into  poBsession. 


In  cue  of  her 

mortgage  debts,  fime^  coverte ;  if  the  husband  kitoe  received  the  money  in  his  lifetime,  but 

die  before  the  security  ivith  the  legal  estate  is  released  or  transferred,  the 

receipt  of  the  debt  by  the  husband  will  be  treated  as  a  sufficient  redoe- 

tion  into  possession,  and  the  wife  or  her  trustee  will  be  bound  to  release 

or  assign  the  l^al  estate  to  the  party  by  whom  the  money  has  be^i  so 

paid.     For  in  equity  a  mortgage  is  regarded  only  as  a  debt  (Q.    So  a 

settlement  of  the  wife^s  equitable  fund  made  by  the  husband,  and  per* 

fected  by  an  actual  transfer  to  the  trustees  of  that  settlement^  will  be 

binding  on  the  wife  surviviiq^;  for  the  transfer  to  the  trustees  by  the 

directian  of  the  hueband^  was  a  reduction  into  possession  by  him  (nt). 

But  a  payment  or  transfer  to  the  husband  as  a  trustee  for  the  boaefit 
of  his  wife,  will  not  be  considered  a  reduction  into  poeBe88i<Mi  by 
him  (a). 

Nor  in  general  will  any  dealing  with  the  fiind  amount  to  such  a 
reduction,  which  does  not  vest  the  legal  title  to  it  in  the  husband,  cxr 
the  person  claiming  under  him.  For  instance,  where  an  ezecutcnr  has 
set  apart  a  sum  for  the  payment  of  a  legacy  given  to  a  manied 
woman  (o) ;  or  the  fund  has  been  paid  into  court  by  the  trustee  (/>) ;  * 
or  has  been  transferred  by  the  existing  trustees,  to  other  persons  as 
trustees  for  the  wife^s  benefit  (g) ;  in  none  of  these  cases  will  the 
wife^s  title  by  survivorship  be  defeated :  for  in  all  of  them  the  has- 
bandV  interest  is  still  such  as  could  only  be  enforced  by  a  suit  in 
equity ;  or  in  other  wor^  it  still  remains  an  equitable  chose  in  acticn. 
So  the  mere  filing  of  a  bill  by  the  husband  or  his  assignees  against  the 
legal  holder  of  the  property  to  obtain  a  tranrfer  or  payment  (r)  ;  or  a 
decree  in  a  joint  suit  for  the  joint  benefit  of  the  husband  and  wife  win 
not  affect  her  rights  by  survivorship  («).  Although  it  will  be  other- 
wise, where  the  fund  is  ordered  to  be  paid,  or  declared  to  beloi^  to 
the  husband  alone ;  and  in  that  case  his.  e^cutors  will  be  entitled. 


(0  OUMtr  T.  Bewwr,  8  Yes.  207 ;  /oJbi. 
ton  T.  Jokitmm,  1  J.  &  W,  472 ;  JSToiiaiii  t. 
MUUr,  8  Jar.  209. 

{k)  Bmuen  y.  MUUTj  8  Jnr.  209. 

(0  lUm  T.  Ksiik^  10  Law  Jovni.  N.  S., 
Chanc.  46. 

(m)  Hmuen  y.MUierf  8  Jur.  209. 

[fi)  WaU  T.  TimUnmmf  16  Yes.  413 ;  see 
Bsker  Y.Hall,  12  Yea.  497. 

(o)  Bhunt  T.  Bailand,  5  Yes.  515. 

Ip)  Maeauli^  v.  Pkill^,  4  Yes.  17, 18. 


i: 


(q)  Wall  y.  Tbml&isoit,  16  Yos.  413; 
Fori ▼. F9rt, Eonest,  171 ;  Jylaisif  r.Bmiik, 
1  M.  &  Cr.  53. 

(r)  Pierce  ▼.  Tkomekp,  2  Sim.  167, 180. 

(«)  jYaiiiM|rv.lfortftihlSq.Ca.Abr.  68 
3  Atk.  726;  Farbee  v.  Pkifph  1  Bd.  502 
Nightmgaie  v.  Loekmea^    FitzgOib.  148 
^ore  ▼.  WouJife,  2  BaU  &  B.  424 ;  Admm 
▼.  Lmender,  1  M*CleL  &  Y.  41 ;  reJeMm, 
5  Buss.  183. 


*  Unless  indeed  it  be  paid  in  to  the  account  of  the  husband  ahme.  Be  /01- 
kins,  5  Russ.  183. 
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althouf^  he  die  in  her  Ufeiime  before  payment  (t).  And  an  award  Part  III. 
directing  the  payment  of  money  to  the  husbmid  only  will  have  the  cn^nii  ll. 
same  effect  (ii).  Sacr.  2. 

It  is  clear,  that  receipt  by  the  husband  of  the  iniere$t  or  dividends 
of  the  fund,  is  no  reduction  into  possession  by  him  (x).  And  even  the 
receipt  by  him  of  pari  of  the  capital  will  not  have  that  efibct  as  to  the 
whole  fund,  so  as  to  bar  the  wife^s  title  to  the  remainder,  if  she 
sunrive  (j/). 

So  it  has  long  been  settled,  that  the  general  assignment  by  opera-  Assignment  by 
tion  of  law  upon  the  bankruptcy  or  insolvency  of  the  husband,  will  not  SaL^imtcy  or 
op^nte  to  defeat  the  wife^s  title  to  her  equitable  property,  or  choeesin  insolTency  of 
aetion  whether  they  are  reversionary  or  not,  if  the  assignees  shall  not  a  rednction^^ 
have  acquired  actual  possession  in  the  husband's  lifetime  {z).     And  i°to  possession, 
stall  less  will  a  mere  voluntary  assignment  by  the  husband  have  that  ^^5  a  voluntary 

^  °  •'  ,  ,     assignment  oy 

eflbct  (a).     So  where  tiie  wife^s  equitable  interest  or  chose  in*action  is  the  husband. 
reversionary^  and  is  therefore  incapable  of  being  reduced  into  actual  Nor  an  assign- 
possession,  it  is  clearly  settled,  thi^  the  assignment  by  the  husband,  ^^^  ^f^^de- 
although  for  valuable  consideratianj  will  not  have  the  effect  of  areduo*  ration  of  rwer- 
tion  into  possession,  so  as  to  defeat  the  wife'*s  title  by  survivorship,  if  rests/ 
the  interest  remain  in  reversion  until  the  husband* s  death  (&). 

Whether  an  assignment  by  the  husband  for  valuable  consideration  Effect  of  assign- 
win  have  that  efiect,  where  the  property  is  capable  of  being  reduced  y^i^  considera.  * 
into  possession  by  the  husband^  either  at  tiie  time  of  the  assignment,  or  ^oi>>  "^^^  the 
at  any  time  before  his  death,  is  not  so  free  from  doubt.      There  are  a  reyersionary. 
series  of  cases,  whidh  have  decided  that  such  an  assignment  will  have  Q^^^' 
the  efibei  of  a  reduction  into  possession,  on  the  ground,  tiiat  the  trans* 
action  amounts  to  an  agreement  by  the  husband  to  reduce  the  property 
into  posBession,  which  agreement  being  for  valuable  consideration 
ong^t  to  be  performed  (c).    And  although  the  principle  of  those  deci* 
sioDs  was  disapproved  of  by  several  eminent  judges,  who  considered  it 
as  somewhat  unintelligible,  how  the  husband's  assignee  could  be  in  a 
better  situation  than  the  husband  himself  (cf) ;  the  doctrine  which  they 
established,  ^ipears  notwithstanding  to  have  been  recognized  and 


(0  Packer  t.  WptMmm^  Prec.  Ch.  412 ; 
Hejfgate  t.  AmtegUy,  3  Bio.  C.  C.  362 ;  see 
re/MAiM,  5  Bms.  183. 

(«)  Offiamder  ▼.  Baiiomf  1  Tern.  396. 

(x)  Nd9h  ▼.  Na»h,  2  Mad.  133. 

Cy)  Ibid. 

(x)  Oayner  y.  Wilihuaih  2  Dick.  491 ; 
1  Bro.  C.C.  50,  n. ;  Ml^fbrd  t.  Mi^fMl,  9 
Ves.  87,  97 ;  Hmnuhg  v.  Xm,  2  Mad.  16; 
Pitree  v.  7%om«/y,  2  Sim.  167, 177. 

(fl)  JUtrd  Carteret  v.  Pateall,  3  P.  Wms. 
199;  Bmmt  t.  Kffmetmi,  2  Yen.  401 ; 
M{/br<l  Y.  Jfi(/bnl,  9  Yes.  99 ;  /oAmm  ▼. 
Johmim,  IJ.  &  W.  472. 

{h)  Hameby  t.  Lee,  2  Mad.  16 ;  Pwrdew 


y.  Jademtf  1  Buss.  1 ;  Himner  t.  Mwrtm, 
3  Russ.  65 ;  DaXHac  ▼.  Dalbiae,  16  Yes.  122. 

(e)  DuieqfCakattdoiT.  TWte/,  2  P.  Wmi. 
608 ;  Lord  Carteret  ▼.  Paeehall,  3  P.  Wms. 
197  ;  Baieev,  Dandy,  2  Atk.  207;  8.  C.  1 
Ran.  33,  n.,  and  3  Ross.  72,  n. ;  Wrigki  ▼. 
Moriey,  11  Yes.  20,  21 ;  Grey  v.  Kentiehj  I 
Atk.  280 ;  ^awkiite  t.  Oftyn,  2  Atk.  549 ; 
PaeeaU  v.  Tkwetem^  2  Bro.  P.  C.  10 ;  Am- 
ner  v.  Morton,  3  Russ.  68,  9. 

((Q  See  Miiford  v.  Mitford,  9  Yes.  99 ; 
Jokneon  y.  Jokneom,  IJ.  &  W.  476 ;  Hoamr 
y.  Morton,  3  Rois.  65 ;  Pwrdew  y.  Jaekeon, 
1  Ross.  60. 

bb2 


420  OF  TBUBTEES   FOR  MARBIBD   WOMEN. 

Part  III.    admitted  («),  until  the  Vice-Chancellor^s  observations  in  the  rec^it 
Chj^r  11.    ^^^^^  ^^  Hatchings  v.  Smith  (/)  raised  considerable  doubt  as  to  its 
Sbot.  2.       authority. 

In  that  case  a  husband  and  wife,  (pending  a  suit  for  the  administra- 
tion of  an  estate,  to  a  residuary  share  of  which  the  wife  was  entitled,) 
joined  in  an  assignment  of  her  share  as  a  security  for  a  debt  of  the 
husband.  The  husband  died,  and  subsequently  to  his  death  a  decree 
was  made  in  the  suit  for  the  payment  of  the  residuary  share  of  the 
estate  to  the  wife.  The  widow  claimed  to  take  the  whole  share  by 
survivorship  to  the  exclusion  of  the  particular  assignee,  and  the  Vioe- 
Chancellor  decreed  in  her  favour,  but  on  the  ground,  that  the  decree 
was  for  payment  to  her  alone.  In  the  view  of  the  case  taken  by  his 
Honor,  it  became  unnecessary  to  enter  into  the  general  question,  as  to 
the  effect  of  the  assignment  for  valuable  consideration  by  the  husband. 
^'  But,^^  said  his  Honor,  *'when  it  becomes  necessary  to  decide  that 
question,  the  court  will  have  to  consider,  whether  the  cases  of  Bates  v. 
Dandy  and  Lord  Salisbury  v.  Newton^  can  be  considered  as  authorities, 
which  absolutely  and  conclusively  establish  the  position,  that  where  the 
wife  has  survived  her  husband,  the  assignee  for  value  of  the  wife^s 
choses  in  action  can  be  entitled  to  any  portion  of  it^  (g).  This  case 
has  since  been  followed  by  that  of  Elwin  v.  Williams  (A),  before  the 
same  learned  judge.  There  A.  was  entitled  under  a  will  to  part  of  the 
testator^s  residuary  estate,  which  was  given  to  trustees  for  her  benefit. 
Upon  ^."^s  marriage,  she  and  her  husband  covenanted  to  settle  this 
interest  upon  certain  trusts ;  and  after  the  marriage,  and  after  a  great 
part  ofA*s  interest  under  the  will,  had  become  capable  of  being  reduced 
into  possession  by  the  husband^  an  assignment  was  made  of  her  interest 
to  trustees  upon  the  trusts  declared  previously  to  the  marriage.  The 
husband  died  before  the  whole  of  the  wife's  equitable  property  whidi 
had  been  settled  had  been  reduced  into  possession  by  the  trustees  of 
the  settlement ;  and  a  bill  was  then  filed  by  the  trustees  to  have  their 
rights  under  the  settlement  declared.  The  Vice-chancellor  held  that 
the  husband^s  assignment  in  this  case  did  not  affect  any  part  of  the 
wife'^s  interest,  which  was  not  reduced  into  possession  in  his  lifetime  (t). 
It  wiUnot  have  It  is  therefore  settled  by  this  decision,  that  an  assignment  for  valuable 
^J^^  ilxl  consideration  by  the  husband  of  his  wife's  equitable  property,  which  is 
poMession.        not  accompanied  or  followed  by  any  act  reducing  it  into  possession  in 

his  lifetime  is  inoperative  as  against  her  title  by  survivorship. 
MTife's  equity         But  although  the  wife's  title  by  survivorship  should  be  held  to  be 
wiU  remtin,       defeated  by  the  husband's  assignment  for  valuable  consideration,  it  is 


though  her 
title  by 


V,  ^^'  .       W  •'i^*"*"*  ▼•  J^oknmm,  IJL  &  W.  476  $  (A)  JBMm  t.  WiliUmt,  12  Law  Joan.  N. 

▼or»Mp  be  icit.  Sooner  v.  Morton,  3  Rius.  68.  S.,  Chanc  440. 

r/)  9  Sim.  137, 146,  7.  (t)  Ld.  Solisbmy  t.  Newiom,  1  Ed.  370. 
r)  Huiekin^$y.  Smith,  9  Sim.  137, 146. 
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clear  at  all  events,  that  her  equitable  right  to  a  settlement  out  of  the     Part  III. 
property  would  still  remain,  and  would  be  enforced  against  the  persons    cJaftsr  li 
claiming  under  the  assignment,  whenever  they  come  to  the  court  to       Sect.  2. 
obtain  possession  of  the  fund  (A). 

It  is  immaterial,  that  the  wife  herself  joins  with  her  husband  in  Wife  not  bound 
executing  any  assignment  of  her  equitable  interests,  which  is  inoperar  ^w ^usbLd^*^ 
tive  to  bind  her  title  by  survivorship.      For  any  deed  executed  by  her  making  the 
during  the  coverture  is  merely  inoperative,  and  it  will  be  competent  for  Jer  ©qulublc 
her  or  for  her  representatives  after  his  death,  to  dissent  from  it,  and  interests. 
to  enforce  her  claim  to  the  property,  as  if  she  had  made  no  such 

deed(0. 

If  the  husband  survive  his  wife,  then  he  as  her  administrator,  will  Husband's  title 
be  absolutely  entitled  to  all  her  personal  estate,  though  it  continued  in  J^^  ^^,^2aSi? 
action  or  unrecovered  at  his  death  (m).    And  although  he  die  before  able  personal 
the  property  is  got  in,  his  representatives,  and  not  the  wife's  next  of  ^****' 
kin,  will  be  entitled  (n).     Hence  an  assignment  by  the  husband  of  his 
wife's  choses  in  action  or  equitable  interests  in  personalty,  is  good 
against  every  one  except  her  surviving ;  for  it  will  of  course  be  bind- 
ing on  himself,  and  all  parties  claiming  under  him  (o). 

In  enforcing  the  equity  of  the  wife  for  a  settlement,  the  interests  of  Parent's  right 
her  children  will  always  be  considered  and  protected  by  the  court  (p).  Jow^^boml 
Sut  the  equity  notwithstanding  belongs  personally  to  the  wife,  and  it  by  a  decree  for 
cannot  be  enforced  by  her  children  after  her  death  in  opposition  to  fi^'our^^e"^ 
the  husband^s  title  by  survivorship  (q).     And  we  have  already  seen,  children. 
that  the  wife  herself  will  be  at  liberty  to  waive  her  right  to  a  settle- 
ment, and  so  to  defeat  her  children's  interest,  at  any  time  before  the 
instrument  is  actually  executed,  and  this  though  the  Master  have 
actually  approved  of  a  settlement  under  a  decree  (r).     However  the 
title  of  the  husband  by  survivorship  is  not  favoured  in  equity  to  the 
same  extent  as  that  of  the  wife  ;  and  it  is  settled,  that  where  there  has 
been  a  decree  or  order  in  a  suit,  referring  it  to  the  Master  to  approve 
of  a  proper  settlement  out  of  the  wife'^s  equitable  property,  the  equity 
of  the  children  for  a  settlement  will  prevail  against  the  husband's  right 
by  survivorship,  though  the  wife  die  before  the  settlement  is  made,  or 
any  further  proceedings  are  taken  (5).     And  it  is  immaterial,  that  the 
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[A)  Yidttupra, 

[/)  Wright  ▼.  RmiiiTt  2  Ves.  jnn.  673 ; 
Macamlay  ▼.  PAitHpt,  4  Ves.  16 ;  Homihy  v. 
Z^etf  2  Mad.  18;  Purdew  y.  Jackson,!  Kau, 
1 ;  ffoimer  v.  Morion,  3  Rnss.  65 ;  Huieh' 
V.  Smith,  9  Sim.  137. 

(m)  Squib  ▼.  Wyn,  I  P.  Wms.  378 ;  1  Rop. 
Hmb.  and  Wife,  203. 

(n)  Cart  t.  JUes,  1  P.  Wms.  381, cited; 
Humphrey  v.  Bullen,  1  Atk.  458  ;  Elliot  v. 
€>MUr,  3  Atk.  526. 

(o)  WhUo  ▼.  St.  Barb,  1 V.  &  B.  405 ;  see 
MmUtimg  t.  Bernard^  5  Mad.  32. 


{p)  Mwrray  v.  Ld.  Blibank,  10  Ves.  84 ; 
Lloyd  V.  WilUamt,  1  Mad.  450 ;  Oroftes  ▼. 
Clarke,  1  Keen,  132. 

{q)  Seriven  ▼.  Tapley,  2  Ed.  337 ;  S.  C. 
Ambl.  509 ;  Lloyd  v.  Williams,  1  Mad.  450. 

(r)  Ants,  and  see  Rows  ▼.  Jackson,  2  Dick. 
604 ;  Murray  v.  Ld.  Blibank,  10  Ves.  84  ; 
Martin  ▼.  Mitchell,  10  Ves.  89,  dted ;  Stein- 
msti  y.  Halthin,  I  Gl.  &  J.  64. 

(«)  Murray  y.  Ld.  Blibank,  10  Ves.  84  ; 
Lloyd  y.  WlUiams,  1  Mad.  450 ;  Orwes  y. 
Clarks,  1  Keen,  132. 
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Part  III.     decree  or  order  is  for  a  settiement  on  the  unfe  alone  without  menlioii- 

B^^n.  ing  the  chfldren  (*). 

Sser.  2.  It  was  decided  by  Sir  J.  Leedi  in  Btemmeiz  v.  HaUkm  (u),  that 

Mere  filing  ofa  this  equity  attaches  in  favour  of  the  children  immediaidy  icpon  the 
^  ^^  *^Ue  -^^^^  ^^  '^^  ^^^'  ^^  ^^^  althoRgh  the  wife  dies  before  any  further 
the  childrau      proceedings  are  taken,  the  husband  will  be  precluded  from  taking  the 

whde  as  her  administrator ;  and  this  view  of  the  law  appears  to  bive 
been  supported  by  the  observations  of  Lord  Langdal^,  M.  R.,  in  tbe 
recent  case  of  Oraves  v.  Clarke  (x) .  However  in  the  subsequent  caae  of 
De  la  Garde  v.  Lempriere  (y),  the  same  learned  ju^^refiised  to  iaXkm 
the  decision  in  Sieinmetz  v.  Halthifiy  and  after  examining  the  jnrincipleB 
on  which  the  wife's  equity  for  a  settlement  depended,  and  was  dealt 
vnth  by  the  court,  his  Lordship  held,  in  opposition  to  that  caae,  that 
the  wife^s  equity  did  not  attach  merely  upon  the  fiUng  cf  the  bilL,  and 
that  upon  her  death  before  decree,  her  husband  becune  abaokitely 
entitled  to  her  equitable  property  as  her  personal  representative  (y). 
And  this  as  the  latest  decision  must  be  treated  as  now  governing  the 
law  on  the  point  in  question. 
Effect  of  decree  Where  there  are  no  children,  the  right  of  survivorship  as  between 
^^w^***^^^*  the  husband  and  wife  will  not  be  affected  by  a  decree  or  ord»  of 
dren.  reference  to  approve  of  a  settlement,  even  though  the  husband  may 

have  carried  in  proposals  for  a  settlement  under  the  order  (z).    But  if 

the  proposal  had  been  approved  of  by  the  court,  and  a  settlement 

ordered  to  be  made  in  accordance  with  it,  and  the  wife  then  died ; 

this  would  in  all  probalnlity  be  considered  to  bind  the  husband  as 

much  as  if  the  settlement  were  actually  executed  (a). 

Nature  and  ^^  ^^'^^  '^^  hitherto  assumed,  that  the  interest  of  the  husband  in 

effect  of atnut  his  wife^s  property  has  not  been  modified  or  excluded  by  any  trustor 

rate  use.  limitation,  giving  her  the  sole  and  exclusive  enjoyment  of  it.     At  law  a 

married  woman  during  the  coverture,  is  in  general  incapacitated  from 
acquiring  or  holding  property  separately  from  her  husband  (&).  But  in 
equity  it  has  been  long  settled,  that  a  trust  by  deed  or  vnU  of  real  or 
personal  prc^rty  for  the  separate  enjoyment  of  a /aM«  eoverte  is  valid, 
and  will  be  enforced  in  her  &vour  to  the  exduaon  of  the  husband's 
title  in  his  marital  right  (c). 
Such  a  trust  It  is  now  settled,  that  a  trust  for  a  woman's  separate  use  may  be 

s^be^uunuff-  cff<^ctually  created,  although  she  be  unmarried  at  the  time,  and  no 
ned  at  the         particular  marriage  is  in  contemplation :  and  if  she  marry  at  any  time 

afterwards,  the  trust  will  immediately  attach  upon  the  property,  so  as 
to  exclude  the  husband'^s  title,  although  no  further  settlement  be 

(/)  Orovit  ▼.  CUtrif,  1  Keen,  132 ;  Omfti         (z)  MaemOgy  ▼.  PMB^,  4  Yes.  19. 
V.  Ptrkkm,  6  Sim.  6S4.  (a)  Ibid* 

lGl.«tJ.S4.  (6)  lRop.Httsb.  aiidWife,S,5S;Md2 

[*)  1  Keen,  132.  «.  151. 

De  la  Oard€  v.  Lempriere,  6  Beav.344.  (e)  2  Bop.  Hinb.  and  VTife,  151. 
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executed  (d).    This  doctrine  was  recently  ahaken  to  the  foundation  by    Part  III. 
Lord  Cottenhanii  when  Master  of  the  RoUs.    It  was  hud  down  by  that    (>a^]^'  u. 
learned  judge  in  the  case  of  Massey  v.  Parker  (e),  that  where  property      Skct.  2. 
IB  given  or  settled  to  the  separate  use  of  a  woman  who  was  unmarried 
at  the  tune^  it  verts  on  her  nuirriage  in  her  husband  absolutely  in 
luB  marital  right.    But  in  the  subsequent  cases  of  TulUtt  v.  Arm- 
strong (/),  and  Scarborough  v.  Bormam  (g),  in  which  it  became  neces- 
sary to  adjudicate  on  the  point.  Lord  Laagdale,  M.  R.,  decided  in 
&vour  of  the  validity  of  the  trust  for  the  separate  use ;  and  in  affirming 
tliose  decisions  on  appeal,  Lord  Cottenham,  when  Chancellor,  formally 
overruled  his  own  dictum  in  Maeeeg  v.  Parker^  and  finally  established 
the  doctrine  as  stated  above  (A). 

And  it  is  settled  that  the  trust  for  the  separate  us9,  though  sus- 
pended by  tiie  cessation  of  the  coverture,  will  re-attach  on  a  subsequent 
marriage,  if  a  future  marriage  be  contemplated  by  the  terms  of  the 
trust  (i).  But  if  the  trust  be  confined  in  its  terms  to  the  first  cover- 
ture, it  will  not  be  extended  to  a  subsequent  marriage  (i). 

As  this  separate  interest  of  a  married  woman  is  the  subject  only  of  Maybe  created 
equitable  cognizance,  the  interposition  of  trustees  was  at  first  deemed  ;^^*^"J?- 
essential  for  its  creation  (i).    And  where  property  is  intended  to  be  tnisteea. 
settled  to  the  separate  use  of  married  women,  it  is  doubtless  the  more 
proper  and  more  convenient  course  to  vest  it  in  trustees  (m).     How- 
ever it  has  been  long  settled,  that  a  separate  estate  may  exist  without 
the  intervention  of  trustees,  and  although  the  husband  wiU  in  that 
ease  take  the  legal  interest,  yet  he  will  be  treated  in  equity  as  a  trustee 
for  the  separate  benefit  of  his  wife  (n). 

It  is  clear  that  no  particular  form  of  words  is  necessu7  to  create  a  Created  by 
trust  for  a  feme's  separate  use.     Such  a  trust  may  either  be  declared  ^^^  expres- 

.  *'  *  ,  •'  810118. 

in  express  terms,  or  it  may  be  inferred  from  the  provisions  or  direc- 
tions as  to  the  mode  of  enjoyment  or  management  of  the  property  (o). 
Thus  a  limitation  to  the  ^'  separate*"  use  of  the  wife  {p)f  or  what  has 
been  decided  to  be  the  same  tibing,  to  her  ^^  sole^'  use  {q)  will  be  clearly 
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{d)  Anderson  v.  Anderson,  2  M.  &  R.  427 ; 
Domes  ▼.  J^omycn^,  6  Sim.  420 ;  Tullett  y. 
^Armatrong,  1  Beay.  1 ;  4  M.  &  Cr.  390 ; 
Searborough  v.  Barman,  1  Bear.  34 ;  and  4 
If.  Bl  Cr.  377. 

e)  2  M.  &  K.  174. 
)  1  Beay.  1. 
)  1  Beay.  34. 
h)  4  M.  &  Cr.  377. 

0  Ohrk  y.  Jacques,  1  Beay.  36 ;  JHxon 
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AahUm  y.  M^JDougaU,  5  Beay.  56. 

(k)  Knight  y.  Knight,  6  Sim.  121 ;  Ben^ 
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(J)  Harvsg  y.  Harveg,  I  P.  Wms.  125 1 
S.  C.  2  Tern.  659;  Burton  y.  Pterpoint,  2 


P.  Wm8,  79. 

(m)  2  Bop.  Husb.  &  Wife,  152. 

(«)  Bennet  y.  Daois,  2  P.  Wms.  31 6 ;  JDor. 
teyY.  Darleg,  3  Atk.  399 ;  Lee  y.  Prieame,  3 
Bro.  C.  C.  383  ;  Parker  y.  Brooke,  9  Ves. 
583 ;  Baggett  y.  Metup,  13  Law  Joum.  N.  S., 
Chanc.  228 ;  Rich  y.  Coekell,  ib.  375 ;  Ma- 
Jor  y.  Lansleg,  2  R.  &  M.  355. 

(o)  Stanton  y.  Hall,  2  R.  &  M.  180 ;  ly. 
ler  y.  Lake,  ib.  188. 

(p)  Scarborough  y.  Borman,  I  Beay.  34 
4  M.  &  Cr.  377. 

(q)  Adamson  y.  Armitage,  Coop.  283 ;  8, 
C 19  Ves.  416 ;  ex  parte  Bay,  1  Mad*.  199 ; 
Wilis  y.  Sayers,  4  Mad.  409 ;  exports  Kit- 
liek,  8  Jurist,  67. 
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Part  III. 

Div.  I. 

Chapter  II. 

Sect.  2. 


The  intention 
muit  be  nne- 
quivocally  ex- 
pressed. 


Instances  of  ex- 
pressions that 
have  been  held 
not  sufficient. 


The  trust  must 
be  for  her  bene- 
fit m/y. 


sufficient.  And  so  will  any  direction  or  limitation,  which  is  incom- 
patible with  the  existence  of  the  husband^s  title,  as  if  the  property  be 
given  to  be  at  the  wife's  *^  own  disposal^  (r)  or  to  be  enjoyed 
*^  independent  of  the  husband^  (s)  or  for  her  own  use  and  benefit  ^^  inde- 
pendent of  any  other  person'''*  (t)^  or  if  it  be  declared,  that  '^  her 
receipts  shall  be  a  good  discharge^  (ti),  or  that  ^'  the  husband  should 
not  dispose  of  it  without  her  consent^**  (or).  So  a  declaration,  that  the 
estate  is  for  the  *^  livelihoods^  of  the  wife  Q/\  or  that  she  shall  ^^  enjoy 
and  receive ''s  the  rents  and  profits  (2r),  has  been  held  sufficient  to  create 
a  trust  for  her  separate  use ;  although  from  the  tone  of  the  modem 
cases  it  might  possibly  be  a  question,  whether  these  last  decisions 
would  be  recognized  as  authorities  at  the  present  day. 

However  the  intention  to  create  a  separate  estate  must  be  clearly 
and  unequivocally  expressed,  in  order  to  deprive  the  husband  of  hk 
marital  rights.  And  in  modem  times  the  judges  have  required  much 
more  stringent  expressions  for  this  purpose,  than  were  once  considered 
sufficient.  It  was  said  in  a  late  case  by  Lord  Brougham,  that  the 
expressions  must  be  such  as  ^'  leave  no  doubt  of  the  intention,  and 
which  forbid  the  court  to  speculate  on  what  the  probable  object  of  the 
donor  might  have  been^  (a).  Thus  it  has  been  held,  that  a  simple 
trust  to  pay  an  annuity  or  interest  to  a  married  woman  (ft),  or  '^  for  her 
own  use  and  benefit ^X^)*  ^^  ^'into  her  own  proper  hands  for  her  own  use 
and  benefit  ss  (i2),  will  not  create  a  trust  for  her  separate  use*  Although 
it  was  held  on  one  occasion  by  Lord  Alvanley,  that  the  use  of  the  word 
^^  proper^  would  be  sufficient  (e).  In  a  very  recent  case  (/)  Sir  J. 
Wigram,  V.  C,  decided,  that  the  same  word  would  not  create  a  trust 
for  a  separate  use,  although  his  Honor  appears  to  have  come  to  that 
determination  with  considerable  reluctance,  and  solely  on  the  authority 
of  the  decision  in  Tyler  v.  Lake. 

The  trust  must  be  for  the  benefit  of  the  wife  exclusively  of  any  other 
person :  and  a  gift  for  the  benefit  of  the  children  as  well  as  the  wife 
has  been  held  not  to  create  a  trust  for  her  separate  use ;  although  the 
terms  of  the  gift  would  otherwise  have  had  that  operation  (^). 


(r)  Priichard  ▼.  Ames,  T.  &IL  222;  Stan- 
ion  V.  Halt,  2  R.  &  M.  180 1  Ty/erT.  Lake, 
ib.  188. 

(«)  Wa9aiivyy.8mith,9Yen,A2QiDLg<m 
▼.  Olmiui,  2  Cox,  414 ;  Simotu  y.  Horwood, 
1  Keen,  7;  NewUmdi  v.  Paynter,  4  M.  &  Cr. 
408 ;  T^Uett  ▼.  AmuiroHg,  1  Beav.  1 ;  4  M. 
&  Cr.  377. 

(t)  Margetti  ▼.  Barringer,  7  Sim.  482. 

(«)  Lee  ▼.  Prieaux,  3  Bro.  C.  C.  381 ; 
Sta$Uon  Y.  Halt,  2  R.  &  M.  180 ;  T^ler  t. 
Lake,  ib.  188. 

(x)  JoAnea  v.  Loekhari,  3  Bro.  C.  C.  383,n. 

(u)  Barley  ▼.  Barley,  3  Atk.  399. 

Xz)  Tyrrell  v,  Hope,  2  Atk.  561 ;  and  see 
Aieharley  t.  Venum,  10  Mod.  631. 


(a)  T^ler  t.  Lake,  2  R.  &  M.  189. 

(b)  Bakina  ▼.  Borerford,  1  Ch.  Csl  194 ; 
iMmb  V.  MUnee,  5  Yes.  520 ;  see  Brotm  ▼. 
Clark,  3  Yes.  166 ;  Sianion  v.  £btf»  2  R.  & 
M.  175. 

(e)  Willt  Y.  Sayere,  4  Mad.  409 ;  RaberU 
T.  S^ieer,  5  Mad.  491 ;  Keiuinyiom  t.  Bot' 
land,  2  M.  &  K.  184  ;  Bealae  t.  Spemter,  2 
N.  C.  C.  651. 

(d!)  T^ler  y.  Lake,4  Sim.  144 ;  i9.  C2  R. 
&  M.  183 ;  and  see  Afoiteir  y.  Parker,  2  M.  ft 
K.  181 ;  Blacklow  y.  Lmw»,  2  Hare,  49. 

(«)  Hartley  y.  Hurle,  5  Yes.  545. 

(/)  Btaeklow  Y.  Law9,2  Haze,  49. 53. 

(g)  Wardta  y.  Claxiom,  9  Sim.  524. 
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In  equity  a  married  woman  is  considered  as  a  feme  sole  in  respect    Part  III. 

of  her  separate  property  (/i).     Therefore  where  personal  estate  is  given    cnAPTBa' II. 

simply  to  her  separate  use,  without  restricting  her  power  of  disposing       Ssct.  2. 

of  it^  or  prescribing  the  mode  in  which  that  power  is  to  be  exercised,  Wifeoonaidered 

she  will  take  the  property  with  all  its  incidents,  and  amongst  others*  f-^f^'^'"* 

to  her  Bfpmut^ 

with  an  absolute  power  of  alienation  (t).     However  where  real  estate  is  penonal  estate, 
limited  absolutely  to  the  separate  use  of  a  married  woman,  she  can  Her  power  of 
only  dispose  of  it  in  the  manner  prescribed  by  law,  viz.^  by  a  convey-  hCTw^ilnrte^^ 
anee  duly  acknowledged  (A),*  unless  indeed  a  power  of  disposition  be  "*!  <»***«• 
expressly  reserved  to  her  by  settlement,  or  ante-nuptial  agreement,  or 
by  the  instrument  of  gift,  in  which  case  she  may  unquestionably  pass 
her  interest  by  a  due  exercise  of  that  power  (/).    And  an  agreement 
for  valuable  consideration  to  exercise  such  a  power  will  be  binding  on 
her  in  equity  (m). 

So  even  with  regard  to  her  separate  personal  estate,  if  a  particular  If  a  particolar 
mode  of  disposition  be  prescribed  by  the  settlement  or  instrument  of  ^qq  ^e  p^* 
pft,  she  cannot  dispose  of  it  in  any  other  manner  (n),  not  even  by  wnbed,  it  must 
means  of  her  examination  in  court  (o).     Unless  indeed  she  takes  the 
absolute  interest  in  default  of  exercising  the  power  so  given  her,  in 
which  case  she  may  of  course  dispose  of  that  interest  in  accordance 
with  the  general  rule,  and  irrespectively  of  the  particular  power  (p). 
If  a  trustee  act  upon  a  disposition  by  a  married  woman  of  her  separate 
estate,  which  is  not  executed  according  to  her  power,  he  will  be  liable 
to  replace  the  fund  (q). 

But  a  married  woman  may  be  restrained  by  the  terms  of  the  trust  Restriction 
from  alienating  or  anticipating  the  income  of  her  separate  estate  durine  »p*"»*  •^^'J- 

o                  r        o  r                                   o  atmg  separate 

estate  daring 

(A)  Hulme  v.  T^auMmtt  1  Bro.  C.  C.  21 ;  Y.Df^A/ott,!  P.  Wms.  149  ;Peacocit  v.  Ifonit,  coverture  valid. 

SocMtf.  TFroy,  4  Bro.  C.  C.  486 ;  Peacock  2  Yes.  191;  Doitme»  v.  Timperon,  4  Russ. 

T.  MonJk,  2  Ves.  190 ;  Pybiu  y.  Smithy  4  Bro.  334 ;    Wright  ▼.  Cadogan,  2  £d.  239. 

C.  C.  346;  JJUlia  y,  Ayrey,  1  Yes.  Jan.  278  ;  (m)  Dowell  y.  Dew,  12  Law  Joum.  N.  S., 

WaffMiaf  T.  Smiih,  9  Yes.  524;  WitU  y,  Chanc.  158. 

2>awki»i,  12  Yes.  501 ;  8turffi$  y.  Corp,  13  (n)  Rou  y.  Ewer,  2  Atk.  156 ;   Crqft  y. 

Yes.  190.  Slee,  4  Yes.  60,  64 ;  Anderton  v.  Dawaon, 

(1)  Feiiiplaee  y.  Gorgn,  3  Bro.  C.  C.  10.  15  Yes.  532 ;  Hopkins  v.  Myall,  2  R.  &  M. 

(k)  Peacock  v.  Monk,  2  Yes.  192,  case  86. 

cited ;  DUhn  v.  Grace,  2  Sch.  &  Lef.  462, 4 ;  (0)  Bicharde  y.  Chamiere,  10  Yes.  580. 

Wright  v.  Cadogan,  2  £d.  257 ;  Ambl.  468 ;  (  p)  Elton  v.  Shephard,  1  Bro.  C.  C.  532 ; 

2  Hop.  Hosb.  and  VHfe,  185 ;   2  Story  Eq.  Andenon  ▼.  Daweon,  15  Yes.  532 ;  Bar4ford 

Jar.  566 ;  sed  vide  Major  y.  Lantley,  2  R.  &  y.  Street,  1 6  Yes.  125 ;  Barrymore  y.  Elliit 

M.  355.  8  Sim.  1 ;  2  Rop.  Husb.  and  Wife,  230. 

(/)  JUppon  y.  Dawding,  Ambl.  565 ;  Bieh  {q)  Hopkina  y.  Myall,  2  R.  &  M.  86. 
▼.  Beaumoni,  3  Bro.  P.  C.  308  ;  TonUinton 


*  However  this  rule  does  not  apply  to  the  income  of  real  estate,  limited  to 
the  separate  use  of  a  married  woman :  for  the  rents  and  profits  of  such  real 
estate  may  be  disposed  of  by  her  without  any  express  power  for  that  purpose 
in  the  same  manner  as  her  separate  personid  estate.  2  Rop.  Husb.  and  W. 
184 ;  2  Story.  £q.  Jur.  567  :  and  a  similar  decision  has  been  made  in  a  late 
case  with  respect  to  an  annuity  charged  on  land  and  given  to  the  separate  use 
of  a  feme  ooverte.    Major  t.  Lansley,  2  R.  &  M.  355. 
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Part  in. 

Dnr.  I. 

CHAPmll. 

8aoT.2. 


Wbitiriirbe 
rofficjgnt  to 
CFMteatnut 
agtiBflt  alien- 
atioo. 


the  osdfiting  or  any  future  coverture ;  and  although  the  court  aj^ears 
at  one  time  to  have  declined  to  sanction  a  practice  so  directly  exposal 
to  the  general  principles  of  law  (r),  its  validity  has  now  long  been  esta- 
bUAed  ($).  The  prohibition  against  alienation  in  these  eases  becomes 
an  essential  part  of  the  separate  estate,  with  which  it  must  stand  aad 
Ul  (t).  It  will  therefore  operate  only  during  the  contianance  of  the 
eovertare»  and  a  single  woman  until  marriage,  or  a  married  womaa 
after  the  death  of  her  husband,  and  until  she  marry  again,  will  be  fnOy 
competent  to  dispose  of  the  jfroperij  notwithstanding  the  existence  of 
«uch  a  chrase  («).  And  it  is  no  objection  to  the  validity  of  the  restric- 
tion, that  the  woman  is  unmarried  at  the  time  of  the  creation  of  the 
trust  (or).  Nor  is  the  restriction  extinguished  by  the  cessation  of  ber 
coverture  on  the  death  of  her  first  husband,  but  it  will  be  merely  sus- 
pended during  her  widowhood,  and  will  re-attach  on  her  eecood 
marriage,  without  any  resettlement  (y).* 

It  is  settled  that  an  express  negative  declaration  is  requisite  to 
deprive  a  feme  caverte  of  her  primd  fade  right  of  dispofling  of  her 
flqMurate  estate  (^r)  ;  and  the  case  of  Havm/  v.  Blakemam  (a),  which 
imports  a  contrary  doctrine,  cannot  now  be  considered  of  any  autho- 
rity. Thus  it  has  frequently  been  determined,  that  a  direction  to  pay 
the  income  from  time  to  time  into  the  proper  hands  of  the  wife  is  in- 
suflScient  of  itself  to  deprive  her  of  the  absolute  disposing  power  over 
htt*  whole  interest  (i). 

But  in  a  very  recent  case,  where  the  trust  was  to  pay  the  income  to 
such  persons  and  for  such  purposes  as  the  wife  should  by  any  writing 
under  her  hand  except  in  any  mode  of  anticipation  appoint,  and  m 
default  of  such  appointment  into  her  own  hands,  it  was  held  by  Sir  K. 
Bruce,  Y.  C.  that  the  words  were  sufficient  to  restrict  Ae  wife  from 
anticipation  (c).    And  if  the  intention  to  restram  the  power  of  aliena- 

e4 


(r)  Hulme  ▼.  Tnmanit  1  Bio.  C.  C.  16; 
Pptmty.  BmUh,  3  Bro.  C.  C.  340;  1  Yes. 
jna.  189 ;  see  JmUmn  y..JMkmmef  2  Mcr. 
487. 

(«)  Jwkmm  ▼.  Hobk(mi9, 2  Mer.  488 ;  3W- 
ieity..Atmitrme9 1  Beav.  23;  4  M.  &  Cr. 


(#)  2VAillv.ilmwlrmv,4M.ftCr.3S4. 

(«)  Bnmm  r-Poeoek,  2  R.  ft  M.  210;  2 
M.  &K.189;  Emgki  v.  JKa^A/, 6 Sim.  121 ; 
l\iiMt  T.  ArmMirmtg,  4  M.  &  Cr.  406. 

{»)  TuUeit  y.  Arnutrong,  1  Beav.  1 ;  4  M. 
&Cr.  390 ;  Scarborough  ▼.  BormoHf  1  BeiT. 
34  ;  4  M.  ft  Cr.  377. 


(jr)  Chrk  T.  /aefMf,  1  Bear.  36;  i 
M.  ft  Cr.  406. 

(z)  2  Bop.  Husb.  ind  Wife,  236^240;  «e 
Bntm  ▼.  Mniford,  11  Sioi.  131. 

(a)  Stated 9  y 61.624;  awlieeJAmT. 
Bm$k,  5  Vck  692. 

{b)  CUtrko  T.  /»M9r,itetod,  3  Bko.  C  C. 
668;  Pfbmi  ▼.  AnjO,  1  Vat.  job.  189;  3 
Bro.  C.  C.  340 ;  Pmrku  ▼.  IFSUIt,  11  Vcs. 
222 ;  WitU ▼. J)makmi,\2 Yes. 501 ; Bttmi 
▼.  LUtt,  14  Vm.  302;  Browm  t.  Bmi^md,  11 
Sim.  127 ;  Jfiriley  ▼.  ffoHom.  8  Juntt,  833. 

(c)  Moore  y.  Moort,  1  ColL  54. 


Qnmro  t  The  *  It  is  dear  that  a  widow  during  her  diMoverture  would  have  the  power  of 
efltet  of  A  re-  ahsolBtely  alienating  her  trust  raop^ty  notwithatanding  a  restriction  against 
Mttlement  by  a  anticipation  during  covertiue.  But  it  mi^ht  be  a  question  whether  a  settJe- 
^^  ^  ^  neat  by  her  on  her  second  marriage,  limiting  the  property  to  heraalf  abao- 
11^2™  "^*  lutdy  m  bar  separate  nae,  would  remove  the  previous  restriction.  The  point 
^^  does  not  seem  to  havelwcni  decided  in  practice. 
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tion  be  clearly  ooUeeied  fn»n  the  Bevend  clauses  of  the  will,  they  wiU    Part  III. 
all  be  construed  together,  and  effect  will  be  given  to  the  general  intoi-   CBAvna  u. 

tion  (d).  Sser.  9, 

In  the  ordinary  form  of  limitation  in  these  cases,  the  trustees  are  The  watnunt" 
directed  to  pay  the  income  to  such  persons,  &c.,  as  the  wife  notwitb-  ^^iost  alien- 
standing  her  coverture,  but  not  by  way  of  anticipation^  ^c,  may  fined  to  the ' 
appoint,  and  in  defiuilt  of  appointment  into  ker  own  hands.     But  it  ^'^'i^^!^  ^ 
appears  from  recent  decisions,  that  this  form  cannot  be  relied  upon  as  not  extended  to 
an  effectual  prohibition  of  anticipation  by  the  wife.     It  has  been  held  ^J^^^  ** 
in  two  late  cases  (e)  by  the  Vice-chancellor  of  England,  that  under  a 


trust  so  firamed  the  restrunt  against  alienation  af^lies  only  to  the 
fower  of  apfpwniment^  and  that  the  interest  given  to  the  wifo  in 
default  of  appointment  may  be  effectually  disposed  of  by  her,  unless 
the  restriction  be  also  expressly  extended  to  that  interest  (e). 

The  proviso,  usually  added  in  the  declaration  of  trusts  of  this  nature, 
that  the  receipts  of  the  wife  alone  shall  be  good  discharges  to  the 
trustees,  noay,  if  sufficiently  worded,  operate  to  extend  the  restriction 
against  alienation  to  the  whole  of  the  wife^s  interest.  But  in  the  case 
of  Brown  v.  Bamford  (/)  it  was  laid  down  by  the  same  learned  judge, 
that  in  order  to  deprive  the  wife  of  her  power  of  alienation  this  proviso 
should  express,  *^  that  the  receipts  of  the  lady  under  her  own  hand,  to 
be  given  from  time  to  time  after  the  rents  or  dividends  should  have 
actuaUy  accrued  due,  should  be,  tmd  that  no  other  receipts  should  ie, 
sufficient  discharges  to  the  trustees.^^  In  that  case  the  trust  was, 
according  to  the  usual  form,  to  pay  the  dividends,  &c.,  unto  such  per- 
sons, &c.  as  the  wife  by  any  writing  under  her  hand,  when  and  as  the 
same  should  become  due^  but  not  by  way  of  assiynment  charye  or  other 
anticipation  thereof  should  notwithstanding  coverture  direct  or  ap- 
point, and  in  default  of  appointment  into  her  proper  hands  for  her  sole 
and  separate  use  ;  for  which  purpose  it  was  declared,  that  her  receipts 
should  be  good  and  sufficient  dischai^es.  And  his  Honor  determined 
according  to  the  foregoing  doctrine,  that  the  restraint  against  anticipar 
tion  applied  to  the  power  of  appointment  only^  and  as  there  were  no 
negative  words  in  the  receipt  clause,  the  wife^s  power  of  disposition  was 
not  curtailed,  and  a  charge  created  by  her  on  her  separate  interest  was 
consequently  valid  (g). 

Again  as  the  converse  of  the  last  proposition,  it  has  been  decided  by  And  e  cMtwMo 
the  same  learned  judge,  that  if  the  power  of  appointment  be  given  ^  the^o«r, 
generally  to  the  wife  without  any  express  restriction  against  alienation,  if  confined  to 
but  that  restriction  is  attached  in  terms  only  to  the  interest  given  her  ^'^  * 

in  default  of  appointment,  she  will  be  competent  to  alienate  by  the 
exercise  of  her  power  (A). 

(d)  Be^feftT.  Meu»,  1  CkdL  138.  (f)  11  Sim.  127,131. 

(f)  JSanymon  y.  SUUf  8  Sim.  1 1  Brown         (^}  Brown  t.  Bta^fordfH  Sim.  127. 
T.  Bn^ordj  11  Sim.  127.  (A)  Mtikif  ▼.  Horton,  8  Jur.  853. 


428 


OF   TRUSTEES   FOH  MABRIED  WOMEN. 


Part  III. 

Div.  I. 

Chaptbii  II. 

Sbct.  2. 


A  woman  re* 
strained  from 
anticipation 
cannot  chazge 
her  estate  with 
debts. 

Wife,  if  not  re- 
strained from 
alienation,  may 
charge  or  in- 
cumber  her 
separate  estate. 


Is  entitled  to 
nqnire  a  con- 
Teyancefrom 
the  trustee. 


It  has  been  also  held,  that  the  construction  now  under  discnsskHi, 
wiU  be  adopted  equally  whether  the  trust  be  created  by  deed  or 
wUl  (»). 

This  construction,  which  was  introduced  by  the  decision  in  JSram 
V.  Bamfordy  has  not  met  with  the  universal  approbation  of  the  profes- 
sion ;  and  the  decision  of  the  Vice-Chancellor  K.  Bruce,  in  Moon  v. 
Moore  (A),  cannot  easily  be  reconciled  with  those  of  the  Vice-Chaih 
cellor  of  England  in  Barrymore  v.  EUis^  and  Brown  v.  Bamford. 

In  the  late  case  of  Harrop  v.  HeawardiT)^  before  Vice-Cfaancellor 
Wigram,  there  was  a  trust  for  the  separate  use  of  a  married  woman, 
with  a  clause  prohibiting  anticipation ;  the  prohibitory  clause  seems  to 
have  applied  to  the  interest  in  default  of  exercising  the  power,  as  weO 
as  to  the  power  itself.  But  there  were  no  such  negative  words  in  the 
subsequent  receipt  clause,  as  the  Vice-Chancellor  of  England  stated  in 
Brown  v.  Bamford  to  be  requisite.  However  his  Honor  supported 
the  validity  of  the  restraint  against  alienation  upon  the  trust  so 
framed,  and  held,  that  the  absence  of  the  negative  words  in  the 
receipt  clause  would  not  control  or  negative  the  prohibition  previoodj 
imposed.  In  this  state  of  the  authorities,  the  decision  of  a  superm 
tribunal  is  requisite  to  reconcile  the  conflicting  decisions  of  the  severRl 
branches  of  the  court. 

It  is  almost  needless  to  remark,  that  a  married  woman,  1^0  is 
restrained  from  anticipation,  cannot  effectually  charge  her  separate 
estate  with  the  payment  of  her  debts  (m). 

Where  a  married  woman  is  not  restrained  from  alienating  her  sepa- 
rate estate,  it  has  been  already  stated  that  she  will  have  the  power  of 
absolutely  disposing  of  it.  She  will  also  have  the  same  power  to  make 
a  partial  disposition  by  charging  or  incumbering  it  (n).  And  it  has 
been  determined  that  even  a  mere  general  personal  security — ^such  as 
a  bond,  or  promissory  note,  or  bill  of  exchange — executed  by  a  married 
woman,  will  operate  prima  facie  as  an  appointment  or  charge  on  h^ 
separate  estate.  For  she  must  have  meant  such  a  security  to  operate 
in  some  way,  and  it  could  have  no  operation,  unless  it  charged  her 
separate  property  (o). 

Where  the  absolute  beneficial  interest  in  a  trust  fund  is  given  to  the 
separate  use  of  a  feme^  without  any  restriction  as  to  the  mode  of  pos- 
session or  enjoyment,  she  is  entitled  to  require  an  immediate  transfer 
of  the  legal  interest  to  herself  from  the  trustees.    And  if  the  trustees 


r/)  3  Hare,  624. 


i)  Bmwn  ▼.  Bantford^  11  Sim.  127. 
k)  1  CoU.  54. 


[m)  Bamet  v.  M*DowaU,  Rolls,  27th 
Feb.  1845. 

(»)  Hulm9  T.  Tament,  1  Bro.  C.  C.  16, 
20 :  WoguiMff  v.  BmUh^  9  Yes.  521 ;  Pomtr 
y.BmUy,  1  BaU  &  B.49;  Bnex  y.  Aikim, 


14  Yea.  542. 

(o)  Siatu(/ord  t.  Mankmli^  2  Atk.  €9; 
Norton  v.  TitrvUU,  2  P.  Wma.  144 ;  Smim 
V.  Temumt,  1  Bro.  C.  C.  20 ;  Soaii^  t. 
Tkonuu,  15  Yea.  596;  Bm^m  r,  Omrkt, 
17  Yes.  365 ;  Stuart  ▼.  Lord  Kirtmaii,  3 
Mad.  387 ;  Mwrrt^  y,  Bmrke,  4  Sam.  82; 
S.  C.  3  M.  &  K.  209. 
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drive  her  to  file  a  bill  by  their  refusal  to  make  the  transfer,  the  decree    Part  III. 
win  be  made  against  them  with  costs  (/>).    And  it  is  immaterial  that   «  ^Jl^'u 
the  feme  was  single  when  the  trust  was  created,  and  had  married  sub-       Sbct.  2.  ' 
sequently,  and  that  the  refusal  of  the  trustees  was  bond  fide^  and  pro- 
ceeded  from  their  unwiUingness  to  put  the  fund  in  the  power  of  the 
husband  (q). 

In  a  suit  by  a  married  woman  against  her  trustees  to  obtain  a  con-  Proof  of  mar- 
veyance  or  transfer  of  her  separate  estate,  it  is  not  necessary  to  prove  ""g^.'inncce** 
the  marriage  (r).  her  to  oompd  a 

The  husband  must  be  joined  as  a  defendant  to  any  suit,  instituted  ^^^^^T^nce. 
by  the  wife  respecting  her  separate  estate  (*).  bc^madc ade! 

The  concurrence  of  the  trustees  is  not  necessary  to  give  validity  to  f<e?dant  in  the 
any  disposition  by  a  married  woman  of  her  separate  estate,  unless  it  be  -  '^^  . 
made  requisite  by  the  terms  of  the  settlement  (t).  notjoiii  in  dif. 

And  the  trustees  will  be  compelled  to  give  legal  effect  to  any  such  ^^^  ^^ 

disposition,  upon  a  bill  filed  for  that  purpose,  although  they  may  have  property. 

given  notice  to  the  party  taking  under  it,  that  they  would  not  act 

upon  it  (ti).     Nor  is  it  any  objection  to  the  transaction,  that  it  is  Disposition  by 

entirely  for  the  benefit  of  the  husband  (x).  And  a  direct  gift  from  the  ^^  in  favour 
"*  1  ®'  ^^f  husband 

wife  to  the  husband  himself  will  be  supported  (y)  ;  although  the  court  good. 

looks  with  some  jealousy  on  such  a  transaction,  and  if  there  be  any 
improper  influence  exercised  by  the  husband,  it  will  refuse  to  give 
effect  to  it  (z)  ;  and  if  necessary  an  inquiry  will  be  directed  as  to  the 
circumstances,  under  which  the  instrument  was  executed  by  the 
wife  (a). 

Where  a  married  woman  is  resident  with  her  husband,  and  suffers  Payment  of 
him  without  objection  to  receive  the  income  of  her  separate  estate,  or  ilJlj^mc^htt 
to  appropriate  any  annual  payments,  such  as  pin-money,  directed  to  be  trustee  to  her 
made  to  her,  it  will  be  intended,  that  these  payments  were  made  to,  or  far  good! 
appropriated  by,  the  husband  with  her  consent.     Consequently  even 
as  against  the  husband  the  wife  or  her  representatives  will  not  be 
entitled  to  an  account  for  any  more  than  one  yearns  arrears  (i).  Indeed 
in  the  case  of  pin-money  it  has  been  decided,  that  the  wife^s  represen- 
tatives can  have  no  account  of  arrears  at  all  against  the  husband  even 
for  a  year  (c).  And  it  is  immaterial  that  the  wife  is  non  compos  mentis^ 

(p)  Tkorhy  ▼.  reati,  1  N.  C.  C.  438.  (z)  Jli/iiM  v.  BuMt,  2  Ves.  jun.  488. 

(9)  Ibid,  sed  Tide  Tayhr  v.  OlanmiUt  3  (a)  Py6u9  v.  Smiih,  1  Yes.  jun.  189. 

Madd.  178.  (b)  Poweli  ▼.  Haniey,  2  P.  Wms.  82; 

(r)  Tkorby  ▼.  YleaU,  1  N.  C.  C.  438.  Sptare  ▼.  Dem,  4  Bro.  C.  C.  326 ;  Fowler 

(t)  Ibid.  ▼.  Fowler,  3  P.  Wms.  355 ;  es  parte  Elder, 

(0  Origb^  t.  Cox,  1  Yes.  518  ;  Beeex  t.  2  Mad.  286,  n. ;  Smith  y.  Came\ford,  2  Yes. 

Atkin»,  14  Yes.  552,  7.  jun.  698  ;    Aetom  t.  AetoH,  1  Yes.  267 ; 

(«)  Btee*  T.  Atkku,  14  Yes.  542.  Parkee  v.  White,  11  Yes.  225  ;  Peacock  v. 

{x)  Stand/ord  ▼.  MarehaU,  2  Atk.  69 ;  Monk,  2  Yes.  190 ;  Brodie  v.  Barry,  2  Yes. 

Parket  t.  White,  11  Yes.  209;  Seeex  y.  &  B.  36 ;  Thn^  y.  Harmon,  3  M.  &  K. 

Atkhu,  14  Yes.  542.  513. 

(y)  Fireeman  y.  More,  1  Bro.  P.  C.  237 ;  (e)  Howard  y.  Diffby,  8  BUgh,  N.  P.  224, 

tMeriek  y.  HartweU,  1  Cox,  193 ;  Parkee  246  -,  S.  a  A  Sim.  588 ;  2  CI.  &  FSn.  665. 
▼.  White,  11  Yes.  209. 
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Past  III.    and  therefore  incapable  of  aasenting  or  dieeenting  from  the  pimento 
Ci^vn.  IL   ^  question  (d) .     It  is  clear  therefore  that  the  trustees^  by  whom  these 
SfecT.  2.      payments  were  made  or  sanctioned,  would  not  be  liaUe  to  aeooont  t» 
""  ikib  wife  or  her  represratatives  for  any  arrears  erf  her  inoome  seeemd 

by  the  husband,  at  any  rate  fiirther  bade  than  the  last  year ;  and  there 
is  no  instance  of  the  relief  even  to  this  extent  being  granted  as  against 
trm$iee6t  whatever  might  be  the  equity  as  against  the  kuthand^  bj 
whom  the  money  was  received.  However  in  every  ease  it  would  doubt- 
less be  advisable  for  the  trustees  to  obtain  from  the  wife  ao  ezpreB 
dbection,  authorizing  the  payment  of  her  sepaimte  inoome  to  her  hus- 
band. 

Where  a  wife  has  allowed  h&t  husband  to  receive  the  ineorme  of  her 
separate  estate  during  his  life  without  objection  or  interferenee,  it  wiD 
bytlie  i)e  presumed,  that  the  fond  was  placed  by  her  at  his  ahsdute  disposal; 
to  luBu  ^^  and  all  past  accumulations  from  tiiat  source  wiD  belong  to  him  abso- 
lutely, and  go  to  his  personal  representatives  at  his  death  (e). 
Paymeiit  to  the  As  the  right  of  the  husband  to  receive  his  wife^s  separate  inoooe 
^l^ll^^^t  WB^B  solely  on  her  implied  assent ;  it  follows,  that  the  tructeea  would 
wi&lnei  99mi  Dot  be  justified  in  making  any  payment  to  the  husband,  where  he  lives 
from  him.  apart  from  his  wife(/).     Still  less  where  they  have  received  any 

^^^^  notice  from  the  wife,  interdicting  such  an  apfdieation  of  her  funds  {$)• 
wuhes  and  Deeds  of  separation  between  husband  and  wife,  providing  a  separate 

^   ^    «  maintenance  for  her,  are  to  a  certain  extent  valid  at  law  (A).     And 

Deeds  of  sepa-  , 

ntion  bow  far    although  the  agreement  to  live  separate  will  not  be  specifically  enforced 

^*^^  in  equity,  as  being  contrary  to  the  policy  of  the  law  (t)  ;  yet  it  baa 

been  settled  not  without  some  seeming  anomaly  of  principle,  that  the 
court  will  decree  a  specific  execution  of  tiie  separate  proviaioD  made 
for  the  wife  in  the  event  of  separation  (A). 

Whetfaer-the  It  seems  to  have  been  considered  by  &erd  Eldon  in  the  cue  of  8c 

IT^KS^thl  •^^**  ^'  ^^'  ^^^^  ^^'  ^^^  *®  intervention  of  a  trustee  for  the  wife 
tdfe  is  essential  was  essential,  in  order  to  give  validity  to  any  provisions  for  hernopaiate 
tSf'^er  mamtenance:  and  this  appears  also  to  have  been  the  opinion  of  Laid 

Loughborough  in  the  previous  case  of  Legard  v.  Johmson  (ar).  But 
decisions  are  not  wanting,  in  which  the  court  has  enforced  ike  pirovi- 

(d)  Howard  y.  Diffhy,  ttbi  tupra ;  sed  Tide 
Ntttlmk^  T.  NeaUtk^,  10  Si]ii.2as. 

(«)  Ld.  Bere^fbrd  ▼.  Arehb.  qfAmmfk, 
13  Law  Joorn.  N.  S.,  ChMic.  2S6  i  S,  C..8 
Jik262. 

(/)  AMiorn  Y.  AMiim,  1  Yes.  267. 

(JBi)  See  Ridout  y.  LemU,  1  Atk.  269 ; 
Thnqtp  Y.  Hammm,  3  M.  &  K.  516 ;  Ba^i 
Y.  JSiffoi,  10  Law  Joiirn.  N.  S.,  ChaBC.  U6* 

(k)  JonM  Y.  WaiU,  5  N.  G.  341. 

(0  HeadY.  Head,  3  Atk.  650;  WUkear. 
WUkeit  2  Dick.  791  ;  Worrall  y.  Worrtdl^ 
3  Mtt*.  268. 

(k)  Oaih  ▼.  (MA,  3Bto.a  a  614 ;  Lord 
St.  John  Y.  Lady  8t.  John,  11  Yes.  526; 


Worrall  y.  Jaeob,  3  Mer.  256 ; 
Y.  WatimaaiMi  Jac  I264  Waaiamaik  ▼•  as- 
liiimrpi  5  Bligh^  375 ;  Moara  y.  Maarm^  2 
Bidg.  P.  C.  268 ;  Ift/Mii  y.  iFUms.  Y.  C.  B. 
12th  Frii.  1S45 ;  flworMy  y.  BM;  2  S.  A 
St.  372 ;  Fraa^ton  y.  F^a^omt  4  Bear. 
2S7 ;  mtJmm  y.WaUot  &  N.  C.  341;  C^aie 
Y.  nyghu,  10  Yes.  191 ;. fMdy  y.  CWurt^y, 
2  Yem.  386 ;  Atiffiar  y.  Aagmr^  QBb.  ^. 
Rep.  142;  Free.  Gk.  496 ;  i'fcMirT.JPMdl- 
er,  2  Cos,  109. 

rO  11  Yes.  526. 

[m)  3  Yes.  359 ;  aadves  Wofwrntir.  Ja^ 
eokf  3  Me&  26& 
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sions  of  a  deed  of  separation,  which  was  made  between  the  husbaad    Part  HI. 
asid  wife  only  without  the  interposition  of  a  trostee  (n).    And  in  the    piij^llfii 
recent  case  of  Frampton  v.  Frampton  (o)  the  Master  of  the  BdUb       Sscr.  2. 
(Lord  Langdale)  appears  to  have  been  disposed  to  recognize  the  validity 
of  a  trust  for  the  wife  in  such  a  deed  without  any  trustee  {p). 

However  it  is  unquestionably  more  convenient  and  proper  in  cases  Effect  of  cow- 
of  separation,  that  trustees  should  be  appointed,  by  whom  the  provi-  SrSiewtofai* 
sions  for  the  wife's  separate  maintenance  may  be  enforced.    And  where,  denmify  huK 
as  is  usually  the  case,  ihe  trustees  in  consideration  of  the  separate 
provision  covenant  to  indemnify  the  husband  against  the  wife's  debts 
or  her  other  claims  on  his  property,  that  will  create  a  valuable  con- 
sideration, and  will  support  the  transaction  even  against  the  husband^s 
creditors  (9). 

But  the  absence  of  such  a  covenant  on  the  part  of  the  trustees  will  Sach  a  coTe- 
not  invalidate  the  deed,  which  notwithstanding  such  an  omission  will  JS*  ^^*  *"^' 
be  binding  on  the  husband  himself  (r) ;  although  for  want  of  a  proper 
consideration  it  would  not  hold  good  against  his  creditors  («). 

It  is  to  be  observed  however,  that  if  the  provision  for  the  wife  still 
rested  in  agreement  on  the  part  of  the  husband,  and  there  were  no 
covenant  by  the  trustees  or  other  valuable  consideration  to  support  the 
agreement,  it  would  be  a  mere  nudum  pactum^  which  could  not  be 
enforced  in  equity  (0-  But  if  the  trust  for  the  wife  be  actually  created, 
it  IS  by  no  means  essential,  that  the  instrument  should  be  formally 
executed  as  a  deed  (u). 

It  was  at  one  time  considered,  that  provisions  for  the  separate  main-  ProvuUmt  for  a 
tenance  of  a  married  woman  in  case  of  9Sij  future  separation  might  be  (^^^J?"*" 
enforced  (pe).    This  doctrine  however  is  now  clearly  overruled,  and  it 
is  settled  that  the  agreement  must  be  for  an  immeduUe  separation  (y). 

A  covenant  by  the  husband^  for  the  payment  of  an  annuity  to  the 
wife  in  case  of  any  separation  between  them,  is  within  this  principle, 
and  cannot  be  enforced  (z). 

In  these  cases  if  a  bond  or  covenant  be  entered  into  by  the  husband  Mode  of  im. 
wHh  a  tn^tee  for  the  wife  to  secure  her  separate  p„,vision.  t*e  trustee  ^^^^ 
is  of  course  the  party  to  sue  on  the  instrument  at  law  for  the  wife^s  fuses  to  enforce 
benefit.    But  if  he  refuse  to  act  without  an  indemnity,  a  bill  may  be  bond!^^*"*'^" 
filed  by  the  wife  by  her  next  friend  against  the  husband  and  the 


(ft)  More  T.  SUiSf  Bunb.  205  ;  CMh  t. 
Omilkf  3  Bro.  C.  C.  614. 

(o)  4  Beav.  294. 

Cp)  See  2  Bop.  Husb.  and  W.  292. 

(9)  Stephem  v.  Olive,  2  Bro.  C.  C.  90 ; 
Cony^ton  ▼.  CbiHni<m,  ibid,  38 ;  Worrall  ▼. 
Jacob,  3  Mer.  256 ;  Blworthy  y.  Bird,  2  S. 
A  St.  381. 

(r)  FUser  v.  I^xer,  2  Atk.  511 ;  Weet^ 
tmeaih  T.  WeUmeaih,  Jac  126 ;  Fnsmptoiiy. 
j^remtpton,  4  Bear.  287. 

(#)  Ibid. 


(/)  Elworthy  ▼.  Bird,  2  S.  &  St.  372. 

(«)  BlwortkyY.Birdfnbietipra;  Angrier 
▼.  Angier,  Prec.  Ch.  496  ;  Head  y.  Head,  3 
Atk.  547. 

(4?)  Rodney  y.  Chambera,  2  East,  297 ; 
Homre  y.  Hoare,  2  Ridg.  P.  C.  268 ;  Cham' 
bere  y.  Caulfield,  6  East,  244. 

(jf)  Titley  y.  Durant,  7  Price,  577 ;  Hobbe 
y.  Hvli,  1  Ck>z,  445  ;  Weatmeath  y.  We&t- 
meath,  Jac  142. 

(jg)  Cockaedge  y.  Cocbeedge,  8  Jur.  669. 
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Part  III.    trustee  for  the  payment  of  the  amount  secured.    And  in  such  a  case, 
CH^nii'  II    ^b<>^Sh  ^^^  ^  ^  decree  for  the  plaintiff,  the  trustee  will  be  entitled  to 

SsoT.  2.       his  costs,  to  be  paid  by  the  husband  (a). 
The  wife  has  no      Where  property  is  vested  by  a  separation  deed  in  trustees  for  the 
^  dT  ^  ^h?"  benefit  of  the  wife,  she  will  not  have  the  same  equitable  power  of  dis- 
property  se-       posing  of  this  interest,  as  in  the  case  of  property  secored  to  her 

adte^*ofMp^  '^^^*  •"*'  ^^^  ^^  ^^'^  ***®  ^^  ^^^^  ^^  *^®  disabilities  of  coverture : 
ration.  consequently  any  assignment  or  charge  or  other  disposition  executed 

by  her  will  be  merely  void,  and  must  be  wholly  disregarded  by  the 

trustees  (ft). 
Dnty  of  trui-         It  is  the  duty  of  trustees  for  a  feme  coverie  to  protect  her  interests 
™tw?  hcT*  ^  against  her  husband ;  and  if  in  neglect  of  that  duty  they  assist  the 
from  her  hus-    husband  in  excluding  her  from  the  receipt  of  her  property,  and  refuse 
^'^^  to  pay  and  dispose  of  her  income  according  to  her  directions,  they  will 

be  decreed  to  pay  the  costs  of  a  suit,  instituted  by  her  to  obtain 

redress  (c). 
Under  a  trust  Where  property  belonging  to  the  husband^  or  of  which  he  is  tke 
to  pay  in<mne  purchaser^  by  settlement,  is  vested  in  trustees,  in  trust  to  pay  the 
property  to  income  to  the  husband  and  wife  jointlg  during  their  joint  lives,  the 
^r  ^J^  husband  alone  will  be  entitled  to  receive  the  whole  income  (d).  And 
the  husband  en-  he  will  be  equally  so  entitled,  although  he  has  obtained  a  separaUon, 
whofe*^  ****  and  divorce  a  mensd  et  thoro^  from  his  wife  for  adultery,  and  although 
Although  the  ^^®  ^^'^  ^^  ^^  Other  means  of  subsistence  (e).  But  it  would  be 
wife  be  sepa-     otherwise,  where  the  separation  is  occasioned  by  the  misconduct  of  the 

rated  from  him,  .      ,       j  /  ^  \ 
if  for  adultery,     nusband  (/  ). 

Seeui,  where  But  if  the  property  of  the  wife  were  subject  to  a  similar  trust,  the 
belonpfto^thc  •*'^'>*^^  would  not  be  entitled  to  the  whole,  although  the  wife  were 
iri/e.  guilty  of  adultery,  and  separated  from  him  (g). 

Adultery  of  And  where  the  wife  is  entitled  to  a  provision  by  virtue  of  a  comtraet, 

r*tar'*^V*  ^^'"  whether  contained  in  marriage  articles,  or  in  a  covenant  or  deed  of 
benefit  under  a  settlement,  it  is  clearly  settled,  that  the  trust  may  be  enforced  in  her 
utUemen?        favour,  notwithstanding  her  adultery,  and  although  she  may  be  living 

apart  from  her  husband  (h).    And  a  suit  by  the  trustees  against  the 

husband  for  that  purpose  may  be  sustained  (i). 

IX.— Q/*  Trustees  of  Freeholds. 

The  powers  and  duties  of  trustees  of  freehold  estates  have  necessa- 
rily been  in  a  great  measure  discussed  by  anticipation  in  some  of  the 

(fl)  Cooke  ▼.  Wiggins,  10  Ves.  191 ;  see  {g)  Bali  y.dionigomerg,  A  Bio.C.C.S^9; 

Seagrave  v.  Seagrave,  13  Ves.  439.  S.  C  1  Ves.  jun.  191. 

m  Hydey.  Price,3\eB.4Z7.  (A)  Sidney  ▼.  Sidney,  3  P.  Wms.  270; 

(e)  Bagot  ▼.  Begot,  10  Law  Joum«N.  S.,  Bhunt  ▼.  Winter,  ib.  277,  n.;  Moore  t. 

Chanc.  116.  Moore,  1  Atk.  276  ;  Seagrsm  t.  Semmrm^e, 

(d)  Duncan  ▼.  Campbell,  12  Sim.  616.  13  Ves.  439. 

le)  Duncan  ▼.  Campbell,  ubi  supra.  (t)  Bhuni  v.  WhUer,  3  P.  Wms.  277, ».; 

(/)  See  Dimctfii  t.  Campbell,  12  Sim.  636.  Ifoore  t.  Moore,  1  Atk.  276. 
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previous  chapters  of  this  work ;  but  it  will  be  convenient  here  to  throw    Part  III. 
together  a  few  of  the  most  obvious  remarks  on  this  subject.  Chapter  II. 

As  the  owner  of  the  legal  estate  alone  can  be  recognized  in  a  court       Sect.  2. 
of  law,  it  is  one  of  the  primary  duties  of  the  trustee  of  freehold  estates,  Duty  of  trus- 
to  maintain  and  defend  all  such  actions  at  law,  as  are  requisite  for  the  ^  ll^^^the 
assertion  or  protection  of  the  title  (k).  title  at  law. 

There  has  been  already  occasion  to  consider  the  right  of  trustees  to  Their  right  to 
the  custody  of  the  title-deeds  (I) ;  and  we  have  seen,  that  the  trustees,  the  title- deeds, 
having  the  legal  estate,  are  entitled  in  general  to  the  custody  of  the 
deeds  of  settled  property,  for  the  benefit  of  all  the  parties  beneficially 
interested  (m).  And  that  it  will  even  be  a  breach  of  their  duty  to 
suffer  the  equitable  tenant  for  life  to  obtain  possession  of  the  deeds  (n). 
Although  the  court  will  not  suffer  this  right  to  be  abused  by  the  trus- 
tees for  the  mere  purpose  of  annoying  or  controlling  the  tenant  for  life, 
but  will  order  the  deeds  into  court,  where  such  a  spirit  is  shown  (o). 
A  mere  dry  trustee  of  course  cannot  retain  the  title-deeds  against  the 
beneficial  owner. 

The  rights  of  the  trustees  to  the  possession  and  management  of  the  Or  to  the  pos- 
settled  estate,  have  also  been  discussed,  and  we  have  seen,  that  that  ^^^ment  of 
question  will  be  governed  materially  by  the  nature  of  the  property,  tl^ecsute. 
and  of  the  powers  and  duties,  which  the  trustees  are  called  upon  to 
exercise  (p). 

Where  the  trustees  are  directed  to  pay  annuities  or  make  any  other 
periodical  payments  out  of  the  estate,  it  is  essential  to  the  due  dis- 
charge of  the  trust,  that  they  should  have  the  power  of  rendering  the 
property  productive  by  leasing  it ;  and  in  the  absence  of  any  express  Their  implied 
power  there  can  be  little  question,  but  that  the  trustees  with  such  j^*'  ^  ^^^^ 
duties  to  perform  would  take  an  implied  power  to  grant  leases  at  rack 
rent  under  the  ordinary  terms  and  provisions,  regard  being]  had  to  the 
nature  of  the  property  and  the  custom  of  the  country.  Thus  in  a 
case,  where  real  estate  was  devised  to  trustees  to  pay  certain  life 
annuities,  and  subject  thereto  in  trust  for  certain  individuals  for  life 
with  remainder  over,  it  was  held  by  Sir  J.  Leach,  M.  R.,  that  the 
trustees  were  able  to  grant  valid  leases  for  ten  years  (q).  However 
there  can  be  no  question,  but  that  the  trustees  would  not  be  justified 
in  leasing  for  any  term  of  unusual  length,  as  on  building  leases,  or  at 
any  other  than  rack  rent,  unless  they  are  expressly  authorized  to  do 
so  by  the  trust  instrument.      Where  no  such  payments  are  to  be 

{i)  1  Cniis.  Dig.  448, 4th  ed. ;  anie,  Pt.  II.  (n)  Btunu  v.  BickmU,  6  Ves.  1 74  ;  see 

Ch.  III.  M9UX  V.  Seil,  I  Hare,  82, 98. 

(0  Ante,  Pt.  II.  Ch.  III.,  and  PL  VI.  of  (o)  See  Denion  v.  Denton,  8  Jur.388. 

this  Section.  (;,)  Ante,  Pt.  II.  Ch.  III. ;  and  PI.  VI.  of 

(m)  Dee  t.  Paaeingham,  6  B.  &Cr.  305  ;  this  Section. 

Barelajf  t.  ColMt,  4  N.  C.  650;  Duneomie  (f)  Nay  lor  t.  Amitt,  1  R.  &  M.  501. 
v.  Mayer,  8  Ves.  320. 
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When  it  is  in- 
cumbent  on 
them  to  take 
possession. 


Extent  of  their 
power  to 
Inanage  the 
estate  generally. 


Where  the  cm- 
iuk  que  tmaU 

vertes  or  in- 
fants. 


Trustees  liable 
for  suffering 
rents  to  faU  in 
arrear. 


Power  to  release 
arrears  of  rent, 
when? 


made  by  the  trustees,  their  power  to  grant  leases  is  at  least  ytrj 
questionable,  and  could  rarely  be  exercised  with  any  safety. 

If  the  annuities  or  other  payments,  which  it  is  the  object  of  the 
trust  to  secure,  are  not  duly  paid  by  the  person,  who  is  for  the  time 
being  beneficially  entitled  subject  to  those  payments,  it  will  be  the 
duty  of  the  trustees  to  enter  into  possession  of  the  profits  of  the 
estate,  by  giving  notice  to  the  tenants  to  pay  their  rents  to  iliem  (r). 
And  where  the  general  duties  imposed  on  the  trustees  require  them  to 
be  in  the  actual  possession  and  management  of  the  pnqierty,  as  where 
they  are  required  to  exercise  a  general  supervisioni  and  to  insnre,  &&, 
they  will  be  entitled  to  retain  the  possession  and  management  to  the 
exclusion  of  the  equitable  tenant  for  life  (s).  But  if  there  are  no  sudi 
duties,  and  the  annuities,  &c.  are  regularly  paid  by  the  tenant  for  life, 
the  trustees  will  not  be  allowed  to  disturb  him  in  the  receipt  of  the 
rents  and  the  management  of  the  estate ;  especially  where  they  have 
acquiesced  in  his  having  the  management  and  possession  for  aeveral 
years  (0- 

Trustees,  who  are  invested  ttnth  general  powers  of  managememij  will 
be  justified  in  laying  out  money  in  the  repairs  and  improvement  of  the 
property,  such  as  draining,  building  farm-houses,  &c.,  manuring,  and 
other  similar  works  (u).  But  without  any  general  authority,  or  a 
special  power,  they  would  run  the  risk  of  having  the  payments  disal- 
lowed, if  they  ventured  to  make  such  an  application  of  the  trust 
funds  (:r). 

And  the  position  and  capacity  of  the  cestuis  que  trusts  will  oonsti- 
tute  another  ingredient  for  consideration,  in  determining  the  nature 
and  extent  of  the  authority  of  the  trustees.  For  instance,  where  the 
estate  is  held  in  trust  for  hfeme  cover te  or  for  infSuits,  who  are  incapa- 
ble of  acting  for  themselves,  the  powers  of  management  and  ccmtrol 
vnll  necessarily  devolve  on  the  trustees  for  their  protection  and 
benefit  (y). 

Where  it  is  incumbent  on  the  trustees  to  receive  the  rents,  either 
for  the  purpose  of  accumulation,  or  for  any  other  purpose  directed  by 
the  trust,  they  will  be  personally  liable,  if  they  suffer  the  tenants  to 
fall  into  arrear,  and  a  loss  be  thus  occasioned  to  the  estate  (z). 

Where  the  tenant  of  an  estate  became  insolvent,  and  the  lent  was 
considerably  in  arrear,  a  trustee  has  been  held  justified  in  releaang 
the  debt,  and  even  in  giving  a  bonus  in  addition  to  get  the  tenant  out, 
as  it  was  for  the  benefit  of  the  estate  (a). 


(r)  JmOntu  t.  Mifford,  1  J.  &  W.  629. 
(«)  Tidd  V.  Luier,  5  Mad.  433. 
(0  Denton  t.  Denton,  Rolls,  8  Jurist,  388. 
(«)  BmntakuY.  Pellet,  1  Ves.  jnn.  337  ; 
Bowee  ▼.  Barl  of  StratAmore,  8  Jurist,  92. 


(«)  Bowu  T.  &  ^  Strgthmorot 
TIciii  T.  Xif /«r,  5  Mad.  433. 
Tebie  t.  Carpenier^  1  Mad.  290. 

[a)  Blue  ▼•  MarektOl,  3  P.  Wma.  3S1. 
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X.—CfTnuiee9  of  CopyMdt.  ^^^  ™- 

Prior  to  the  passing  of  the  late  act  for  the  amendment  of  the  Law  Chapter  li. 

of  Forfeitnre  and  Escheat  (4  &  5  Will.  IV.  c.  23),  there  appears  to  ^*^'  ^' 


have  been  some  risk  in  vesting  copyhold  property  in  a  single  trustee,  j?*^^^^^^^ 
or  a  small  number  of  trustees.     The  lord  of  the  manor  was  not  bound  £Bilare  of  tnu- 
by  any  trust,  which  he  had  not  consented  to,  or  recognized  by  entry  on  ^* 
the  rolls  of  the  manor  (b) ;  and  stewards  of  manors  would  very  rarely 
accept  any  surrender,  in  which  the  trusts  were  noticed.     The  conse- 
quence was,  that  in  case  of  the  death  of  the  sole  or  last  surviving  trus- 
tee without  heirs,  or  of  his  attainder  or  conviction  for  felony,  the  estate 
would  have  escheated  to  the  lord  discharged  of  the  trust  (c).    However 
this  risk  is  obviated  by  the  act  above  mentioned,  which  expressly  ap-  Effect  of  4  &  5 
plies  to  copyhold  as  well  as  freehold  property,  and  does  away  with      •  *  •  <^  3. 
the  escheat  or  forfeiture  in  these  cases.     And  it  is  also  retrospective 
in  its  operation. 

On  the  other  hand  in  case  of  the  death  without  heirs  or  the  attain-  Right  of  trustee 
der  of  the  cestui  que  trust  ^  there  will  be  no  equitable  escheat  in  favour  ^y  on  fwi^ 
of  the  lord,  but  the  trustees  will  hold  for  their  own  benefit  discharged  of  eettui  que 
from  the  trust  (d).    And  although  in  such  a  case  a  court  of  equity 
will  not  interpose  against  the  lord  in  favour  of  the  heir  of  the  trustee, 
who  claims  to  be  admitted  (e),  yet  a  court  of  law  will  compel  the  lord 
to  admit  the  heir,  in  order  that  he  may  try  his  title  (/).     However  Qu^ef 
where  the  trusts  have  been  actually  consented  to  by  the  lord^  and  are  ^  noticed  on"* 
entered  on  the  rolls  of  the  manor ^  it  might  possibly  be  a  question,  whe-  the  rolls. 
ther  the  lord  might  not  have  an  equity  to  treat  the  trustee  as  holding 
for  his  benefit  upon  the  failure  of  the  cestuis  que  trusts  (g). 

The  trustees  in  whom  the  legal  estate  is  vested,  are  regarded  by  the  Fines  and  he- 
lord  as  the  real  tenants  for  the  performance  of  the  feudal  services.     It  J^lui^^&c^^f 
follows  therefore  that  the  customary  fines  and  heriots  will  become  due  trustees. 
on  the  alienation  or  death  of  the  trustees,  and  not  of  the  cestuis  que 
trusts  (h).     In  case  of  there  being  several  co-trustees,  who  are  joint- 
tenants,  no  heriot  is  due  until  the  death  of  the  last  survivor  (t). 

Where  there  is  a  large  number  of  trustees,  as  frequently  happens  in  Amount  of  fine 
charity  cases,  the  following  rule  has  been  laid  down  for  estimating  the  J^^*^  v^"^ 
amount  of  the  fine  on  admission,  viz.^  to  take  for  the  second  life  half  trustees. 
the  sum  taken  for  the  first,  and  for  the  third,  half  of  what  was  taken 
for  the  second,  and  so  on  (A). 

(b)  CAtu2/et^A'«case,  1  Co.  122,  a;  Burden  (/)  Rex  v.  Copgan,  6  East,  431. 

V.  Wket^,  1  Sir  W.  Bl.  167 ;  &  C.  1  Ed.  177 ;  ijf)  See  1  Scri^eD,  Cop.  485, 3rd  ed. 

AtU-Gtn,  ▼.  DuMeqfLeedi,  2  M.  &  K.  342  ;  (A)  TVtii.  Coll.  v.  Browut  1  Vem.  441 ; 

Weaver  y.  MmUe,  2  R.  &  M.  97 ;  afi/«,  p.  10.  Carr  t.  BUieeon,  3  Atk.  73, 77  ;  Barl qfBath 

{e)  Petichy  ▼.  Duie  <tf  Somereei,  1  Stn.  t.  Abneif,  1  Dick.  260 }   1  Scrir.  Cop.  416, 

454 :  Burgeee  v.  Wheate,  ubi  eupra ;  1  Sen-  3rd  ed. ;  ante,  p.  255. 

Ten,  Cop.  4SS,  3rd  ed. ;   Ait.-Gem.  y.  J>uke  (t)  Com.  Dig.  Copyhold,  £.  24  ;  1  Scriyen, 

qfLeede,  2  M.  &  K.  342 ;  Mte,  p.  10.  Cop.  447,  3rd.  ed. 

fdf)  Jmt^  p.  256.  (Ar)  WiUon  y.  Hoaret  2  B.  &  Ad.  350 ;  1 


J: 


e)  WUUame  y.  Lard  Lonedale,  3  Yes.  756.      Scriyen,  Cop.  389»  3rd  ed. 
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Part  III. 

DiT.  I. 

Chaptka  II. 
Sbct.  2. 

Fines  how  to  be 
raised. 


Duty  to  renew 
copyholds  for 
tives. 


Trustee  renew- 
ing for  his  own 
benefit  holds  on 
the  old  trusts. 


The  trust  in* 
strument  should 
be  referred  to  in 
the  admission 
of  the  trustees. 


Trustees,  who 
•re.not  admit- 


The  amount  of  the  fines  and  other  expenses  necessary  for  the  preser- 
vation and  continuance  of  the  estate,  must  unquestionably  be  nused  out 
of  the  carpus  of  the  trust  property.  And  this  may  be  effected  by  sale 
or  mortgage  if  necessary ;  unless  it  appears  from  the  trust  instram^it, 
that  such  a  mode  of  raising  the  requisite  funds  was  not  intended. 
This  subject,  and  also  the  relative  liabilities  of  the  eesluis  que  trusts 
for  life  and  in  remainder,  will  be  considered  at  length  in  discussing 
the  analogous  case  of  the  renewal  of  leasehold  interests  (Q. 

And  so  where  the  copyholds  are  for  lives,  the  duty  of  the  trustees 
to  preserve  the  estate  by  continued  renewals  on  the  expiration  of  any 
of  the  lives  is  precisely  similar  to  that  of  trustees  of  leaseholds  for 
lives,  which  will  also  be  presently  considered  (m). 

Again  where  the  copyholder  for  the  time  being  has  the  preference 
of  renewing  a  copyhold  held  on  lives,  and  a  trustee  of  the  copyhold 
puts  in  a  new  life  for  his  own  benefit,  he  will  be  held  to  take  the 
renewed  estate  upon  the  original  trusts,  in  the  same  manner  as  a 
trustee  of  leaseholds,  who  effects  a  renewal  under  similar  dream- 
stances  (n). 

The  court  rolls  are  the  title-deeds  of  copyholds,  and  a  purchaser  i^ 
only  bound  to  look  at  them  in  his  examination  of  the  title  (o).  Con- 
sequently where  the  admission  of  trustees  is  absolute  without  reference 
to  any  trust,  it  would  be  very  much  in  their  power  to  dispose  of  the 
property  to  a  purchaser  for  valuable  consideration  without  the  latter^s 
receiving  any  notice  of  the  trust.  And  in  that  case  the  title  of  the 
purchaser  would  prevail  against  that  of  the  cestuis  que  trusts.  And 
this  risk  would  be  proportionably  increased  where  there  is  only  a  single 
trustee.  To  obviate  this  danger  the  admission  should  always  notice, 
that  the  trustee  is  admitted  on  the  trusts  of  the  deed  (stating^  the 
date  and  parties),  or  of  the  will,  by  which  the  trusts  are  created. 
Such  a  notice  of  the  trust  instrument  will  be  quite  sufficient  without 
stating  the  trusts  at  length ;  and  a  purchaser  taking  from  the  trustee 
will  in  that  case  be  affected  with  constructive  notice  of  all  the  trosts 
contained  in  the  instrument  referred  to(/i).  Such  a  notice  is  also 
binding  on  any  claim  by  the  lord  by  escheat  (q).  The  stewards  of 
manors  very  generally  object  to  entering  the  particular  trusts  of  an 
instrument  on  the  Rolls,  upon  the  somewhat  absurd  ground  that  the 
lord  would  in  that  case  be  involved  in  any  breach  of  trust  committed 
by  the  trustee.  But  no  such  objection  could  possibly  be  made  to 
admitting  the  notice  of  the  trust  instrument  in  the  manner  suggested 
above. 

Where  the  trustees  of  copyhold  property  are  not  put  into  poaseasion 


(f)  Vide  po9t,  [Tnutees  of  Leaseholds]. 
And  PlMtin  ▼.  Abhoit,  2  M.  &  K.  97. 
(m)  md. 
{n)  IM. 


(o)  PMTVf  ▼.  Nemlpi,  S  Mad.  188. 
(p)  Pearee  ▼.  Newlpm,  3  M^.  186. 
{q)  YT^MTfT  T.  JIM^,  8  R.  &  M.  97. 
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of  the  legal  estate  by  admission,  they  should  cause  the  instrument    Part  III. 
creating  the  trusts  to  be  entered  or  noticed  on  the  Rolls  of  the  Manor,    CHArnEs  li. 
in  order  to  protect  their  cestuis  que  trusts  from  any  improper  disposi-       Sect.  2. 
tion  which  the  owner  of  the  legal  estate  might  otherwise  have  it  in  his  ted,  should 
power  to  make.   Any  loss  occasioned  by  the  neglect  of  this  precaution,  ^J^^*  ?JJ?* 
would  in  all  probability  be  visited  personally  on  the  trustees.  be  entered  on 

Trustees  ordinarily  have  no  authority  to  effect  an  enfranchisement       ^^^' 
of  copyholds,  unless  an  express  power  for  that  purpose  be  conferred  teei  to  enfrmn' 
upon  them  by  the  trust  instrument.     For  such  an  act  would  operate  <^^^' 
to  change  the  nature  of  the  estate,  and  would  interfere  with  the  rela- 
tive interests  of  the  persons  beneficially  entitled.     However  by  the  Under  4  &  5 
recent  act  for  facilitating  the  enfranchisement  of  copyholds  (r),  in  case    ^^^'  ^'    ' 
of  the  disability  of  any  person  beneficially  interested  in  a  copyhold,  the 
trustees  are  empowered  to  proceed  in  enfranchising  the  property 
instead  of  the  cestui  que  trust. 

XI. — 0/ Trustees  of  Leaseholds. 
In  discussing  the  duties  of  trustees  for  tenant  for  life,  we  have  Primd/ade 
seen  that  where  part  of  the  settled  property  consists  of  leaseholds  or  to  wnvcrt"**** 
other  wasting  securities,  it  is  in  general  the  duty  of  the  trustees  leaseholds  and 
to  dispose  of  those  perishable  interests,  and  invest  the  proceeds  in  proMrtywhen^ 
the  three-per-cents,  for    the  benefit  of   all  the  cestuis  que  trusts  devised  in  trust 

II    .  V  for  life. 

equally  {s). 

However  it  has  been  also  stated,  that  this  rule  does  not  apply,  i9ecitf ,  where  a 
where  there  is  a  specific  gift  of  the  leasehold  or  other  perishable  pro-  JJ^  icM^ids. 
perty ;   for  then  the  tenant  for  life  would  be  entitled  to  enjoy  the 
income  in  specie^  as  long  as  it  lasts  {t)  ;  the  same  rule  applies  to  set- 
tlements hy  deed  of  similar  property. 

A  trustee,  in  whom  a  leasehold  interest  becomes  vested  by  devise  or  Trustees  of 
assignment,  is  liable  as  assignee  to  the  performance  of  the  covenants  feJuabicfw ^ 
during  the  continuance  of  his  interest.      But  unless  he  is  also   the  rents  and  cove> 
executor  of  the  lessee,  or  has  bound  himself  by  a  personal  covenant  to 
the  observance  of  the  covenants  in  the  lease,  his  liability  will  continue 
only  as  long  as  he  retains  possession ;  and  upon  the  assignment  of  his 
interest,  he  will  be  exonerated  from  all  responsibility  (u),  excepting 
such  as  may  have  been  already  incurred  by  a  breach  of  covenant  com- 
mitted during  the  continuance  of  his  possession  (x).      And  in  this 
respect  a  trustee  differs  materially  from  the  executor  of  a  lessee,  who 
in  respect  of  the  privity  of  estate  will  continue  liable  to  the  lessor  on 

M  4  &  5  Vict.  c.  35.  T.  7)M««y,  1  Salk.  81,  and  2  Ventr.  228 

(«)  Anie^  PI.  VI.  of  this  Section.  Taylw  ▼.  Shum,  1  Bos.  &Pall.  21 ;  Rowley 

(/)  Ibid.  V.  Adami,  4  M.  &  Cr.  534 ;  1  Fonbl.  Eq. 

(«)  Onalow  V.  Corrie^  2  Mad.  330,  340 ;  361,  2. 
see  VailUmt  v.  Diomedej  2  Atk.  546 ;  PiieAer         (jr)  TVtrt/tf  v.  Coke,  1  Vern.  165. 
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Part  III. 

DiT.  I. 
CHAFrXB  II. 

Sect.  2. 

When  entifled 
to  an  indemnity 
■gainftthemon 
assiipiment. 


Dntjof  tnu- 
teei  to  renew 
beneficial 
leases,  where 
nopositiTe 
direction  to  do 

BO. 

Where  the 
leasehold  is  set- 
tled for  life 
with  remainder 
OYcr. 


Where  the 
tmsteea  have  a 
diseretionary 
power  of  re- 
newal. 


the  covenants  in  the  lease  notwithstanding  his  having  assigned  the 
lease  (y).* 

A  person  therefore,  who  is  both  execntor  and  trustee,  or  a  trustee 
only,  who  has  bound  himself  personally  to  the  perfomuince  of  the  cove- 
nants in  a  lease,  will  be  entitled  to  an  indemnity  from  the  eestms  qme 
trusts  of  the  rent  and  covenants,  before  he  can  be  required  to  aanign 
over  the  legal  estate  (z).  And  it  is  immaterial  that  the  trustee  may 
never  have  been  in  actual  possession  of  the  estate  (a). 

It  is  still  somewhat  unsettled,  how  far  it  is  incumbent  on  trustees  of 
beneficial  leases  to  renew  them  at  the  usual  periods,  where  no  positive 
trust  to  renew  is  contained  in  the  trust  instrument  (i).'f 

However  where  a  leasehold  estate  in  settled  in  trust  for  life  with 
remainders  over,  it  will  in  general  be  intended,  that  the  settlor  must 
have  regarded  this  as  a  continuing  interest,  which  was  to  be  preserred 
for  the  benefit  of  all  the  objects  of  the  trust  including  the  remainder- 
men ;  and  though  there  may  be  no  express  direction  to  renew,  it  wiD 
be  the  duty  of  the  trustees  to  preserve  the  estate  for  the  benefit  of  iJie 
parties  in  remainder  by  renewing  at  the  usual  periods  (e). 

On  the  same  principle  where  the  trustees  are  invested  with  a  discre- 
tionary power  of  renewing,  they  will  not  in  the  exercise  of  that  diseie- 
tion  be  permitted  to  destroy  the  estate  confided  to  them  by  neglectii^ 
to  renew.  Thus  in  Lord  Milsington  v.  Lord  Mulgrave  (<f),  it  was 
provided  by  a  settlement  of  leasehold  estates  held  of  the  dean  and 
canons  of  Windsor,  **  that  it  should  be  lawful  for  the  trustees  from 
time  to  time,  as  occasion  should  require,  and  as  they  should  think  pro- 
per^'" during  the  continuance  of  the  trusts  to  apply  for  renewal,  and 
to  do  their  endeavours  to  renew  the  leases.  Part  of  the  trust  estate 
consisted  of  a  renewable  leasehold  for  an  original  term  of  twenty-ene 


(y)  Brett  ▼.  CSmderUmdf  Cro.  Jac.  521, 
522 ;  2  Wms.  Exors.  1074,  et  seq. 

(z)  Simnumi  r.  BoUand,  3  Mer.  547 ;  see 
Marth  T.  WelU,  2  S.  &  St.  90. 

(a)  CoehrwM  t.  Robnufm^  11  Sim.  378. 

{b)  See  (/Ferrail  y.  (yFerrail,  Rep.  temp. 
Flunk.  79 ;  Lawremt^Y,  Mng§9t  1  Ed.  353. 

(e)  Vemtg  t.  Vemeg^  Ambl.  88, 1  Ves. 


428;  ITM/eT.  TF%tl«, 4  Yes.  83 ;  JiUMif. 
torn  ▼.  Mulgrave,  3  Mad.  491 ;  5  Mad.  471 ; 
Hulkee  y.  Barrew,  Taml.  264 ;  Loekr.  Lock^ 
2Yern.666;  Lord  Mmtf art  j.  Lord  Cmi^^ 
gan,  17  Yes.  488;  19  Yes.  638. 

{d)  MiUingtim  y.  Ifn/frvM,  3  Mad.  491 1 
S.  C.  5  Mad.  471. 


Duty  of  trus- 
tees to  get  rid 
of  onerous 
leases  by  as« 
signing  them 
oyer. 

Direction  for 
renewal  in- 
serted in  a  set- 
tlement made 
under  artides. 


*  Where  the  leasehold  interest  is  the  source  of  loss  to  the  trust  estate,  the 

rent  being  greater  than  the  value,  it  is  the  duty  of  the  trustees  to  get  rid  of 

the  liability  to  pay  the  rent  by  assigning  the  lease,  and  they  have  been  held 

.personally  responsible  to  the  cestuis  que  trusts  for  omitting  to  do  so.     RomUy 

V.  Adams^  4  M.  &  Cr.  534. 

t  Where  an  executory  trost  is  created  by  marriage  articles  tm  the  eettk- 
ment  of  renewable  leaseholds  in  strict  settlement,  the  court  in  executing  the 
articles  will  cause  directions  for  renewal  to  be  inserted.  Oraham  v.  Lord  Lon- 
donderry, 2  Bro.  G.  C.  246  cited ;  Pickermy  v.  Vowles,  1  Bio.  G.  G.  197. 
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yefltn«    The  trustees  negleoted  to  renew  this  lease  at  the  usual  period    Part  III. 
for  renewal,  and  there  were  only  six  years  of  the  term  to  run.    The    chaptsr  ll. 
bill  was  filed  by  the  parties  entitled  in  remainder  after  an  estate  for       Sect.  2. 
life,  praying  that  the  trustees  might  be  directed  to  renew,  and  to  pay 
the  fines.    A  general  demurrer  to  this  biU  was  overruled  by  the  Vice- 
chancellor  (Sir  J.  Leach).    And  upon  the  hearing  on  the  merits,  his 
Honor  declared,  that  the  tenant  for  life  and  the  trustees  must  prboure 
an  immediate  renewal  to  make  up  such  a  term,  as  would  have  been 
then  subsisting,  if  the  renewal  had  been  regularly  made.    "  It  could 
not  be  intended,"'  said  his  Honor,  '^  that  the  trustees  should  have  a 
discretion,  whether  they  would  or  would  not  renew.      They  were 
ctppoinied  for  thepurpou  of  protecting  future  interests^  and  could  not 
abandon  them.  -  The  expression  ^  it  should  be  lawful  for  them,"  meant 
only  that  it  should  be  lawful  as  against  the  party  in  possession,  and 
out  of  his  rents  and  profits  to  pay  the  expenses  of  the  renewal  ^  («). 

A  fortiori  the  duty  of  renewal  at  the  regular  periods  will  be  binding  where  there  ia 
on  trustees,  where  an  express  trust  is  created  for  that  purpose  (/).        Jo  iSww"  *™*^ 

But  the  trustees  will  not  be  liable  for  their  neglect  of  an  express  ^^^  ^^  ^^ 
trust  to  renew,  where  the  trust  cannot  be  carried  into  effect  owing  to  rectlon  is  iUe- 
its  illegality : — ^as  for  instance,  where  certain  rents  of  other  property  ^' 
were  directed  to  be  accumulated  by  the  trustees  until  the  leaseholds  to 
be  renewed  were  nearly  expired,  and  the  trust  was  thus  extended 
beyond  the  period  allowed  by  the  rules  of  law  against  perpetuity — it 
was  held,  that  the  trustees  could  not  renew  in  the  manner  directed  by 
the  trust,  and  therefore  that  they  were  not  responsible  for  their 
n^lect  to  make  the  renewal  (g). 

In  the  absence  of  any  express  trust  to  renew,  this  duty  may  be  The  trust  for 
implied  from  any  expressions  used  by  the  settlor,  or  from  the  general  ^"^  ™^  ^ 
scope  of  the  trust  instrument.  For  instance  where  a  testator  devisod 
a  college  lease  to  his  wife  for  life  with  remainder  to  her  son,  and 
directed  her  to  pay  an  annuity  to  the  son  during  her  life^  it  was  con- 
sidered, that  the  testator  necessarily  contemplated  the  continuance  of 
the  lease  during  the  wife's  life,  and  that  she  was  therefore  bound  to 
renew  (A). 

And  in  a  recent  case,  where  leaseholds  were  devised  to  trustees  in 
trust  for  A.  for  life,  subject  to  the  rents,  &c.,  reserved  and  contained 
or  to  be  reserved  and  contained  in  the  present  or  future  leases,  and  to  all 
taxes  ^iief  and  expenses  attending  the  premises ;  the  duty  of  renewing 
the  leases  was  held  to  be  necessarily  implied  by  those  directions  (i). 

Where  a  trust  for  renewal  is  clearly  created,  the  trustees  will  be  Trustees  per- 
personally  responsible  to  the  cestuis  que  trusts  for  any  loss  occasioned  fo^eglwfof  a 

[e)  5  Mid.  472.  v.  Colley,  5  Sim.  181 ;  2  M.  &  K.  226.           *™*  ^  ^^^' 

:/)  Mom(/bri  ▼.  Cddogan,  17  Yes.  485 ;  (^)  CuriU  ▼.  Lukin,  5  Betv.  147. 

19  Yes.  635,  and  2  Mer.  3  ;    CoUgrm^  t.  Ih)  Lock  t.  Lock,  2  Yem.  666. 

Manijf,  6  Mad.  72  ;  2  Ron.  238 ;  Bwimsii  (i)  Hvlkn  T.  Barrow,  TamL  264. 
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Part  III.    by  their  neglect  to  renew  at  the  proper  time.     Thus  if  the  lease  be 
CHApria  II.    afterwards  renewed  by  the  remainder-man  at  an  increased  fine,  the 
Sect.  2.       trustees  will  be  decreed  to  repay  to  the  remainder-man  the  amount  of 
what  he  may  have  laid  out  in  procuring  the  renewal  (A),  or  if  neces- 
sary they  will  be  decreed  to  renew  at  their  own  expense  for  his 
benefit  (Q. 
But  they  may         But  if  the  tenant  for  life  have  enjoyed  the  benefit  of  the  non-renewal 
Sram^Se^tcnant  ^^  receiving  the  full  amount  of  the  rents  and  profits,  during  his  life, 
for  life.  the  trustees  in  their  turn  will  be  entitled  to  recover  from  his  personal 

estate  the  amount  that  they  had  been  compelled  to  pay  (m).     And  if 

there  are  two  successive  tenants  for  life,  the  proportions  in  which  their 

respective  estates  will  be  liable  to  contribute  to  this  repayment  to  the 

trustees  will  depend,  not  on  the  duration  of  their  respective  possession, 

but  on  the  proportions  in  which  they  would  actually  have  sufiered  a 

diminution  of  income,  in  case  the  rents  had  been  properly  applied 

towards  the  renewal  (n). 

But  not  from  a       However  a  purchaser  from  the  tenant  for  life  is  not  liable  to  excme- 

tenimiffoT  We's  ^^^  ^^®  trustees  in  such  a  case,  though  he  purchased  with  notice  ot 

interest.  the  settlement,  unless  the  deed  of  assignment  to  him  expressly  noticed, 

that  the  interest  of  the  tenant  for  life  was  subject  to  the  trust  for 

renewal  (o). 

Tenant  for  life        The  same  principle  will  be  also  applied,  where  a  tenant  far  life  of  a 

new  for  re-  ^'  beneficial  lease  is  expressly  directed  to  renew ;  and  in  such  a  case,  if 

mainder-man's    the  tenant  for  life  omit  to  renew  at  the  regular  period,  and  the  expense 

of  the  renewal  be  consequently  borne  by  the  remainder-man ;    or 

a  fortiori  if  the  lease  be  lost  by  the  neglect  to  renew,  the  party 

entitled  in  remainder  will  be  entitled  to  compensation  out  of  the  estate 

of  the  tenant  for  life  (p). 

Tenant  for  life        But  if  the  remainder-man  effect  a  renewal  of  the  lease  after  the  death 

i^w^  to  repay  ^^  ^^^  tenant  for  life  at  an  exorbitant  and  unreasonable  fine,  the  estate 

fine  paid  by  re-   of  the  tenant  for  life  will  not  be  bound  by  the  amount,  which  the 

S?exorw"t««r      remainder-man  may  have  chosen  to  pay,  but  it  will  be  referred  to  the 

and  unreason-     Master  to  determine  on  the  reasonable  amount  which  ought  to  have 

been  paid  for  the  renewal  (9).     The  same  principle  applies  equally  to 
trustees  for  renewal. 
Where  the  le-        The  lessor  howeter  is  not  compellable  to  renew,  unless  thei^  is  a 
?mpw8^"^    covenant  or  undertakmg  on  his  part  to  that  effect:   although  the 

tenant^s  right  of  renewal  is  so  generally  acted  upon  by  ecclesiastical 

{k)  Monifbri  ▼.  Gsib^an,  17  Ves.  485 ;  19  (»)  2  Her.  3. 

Vei.  635  ;  2  Mer.  3.    But  if  the  fine  so  paid  (0)  19  Ves.  641. 

be  unreasonable,  it  will  be  referred  to  the  (p)  Coteffrmt  v.  Mmtky,  6  Mad.  72 ;  2 

Master  to  setUe  a  proper  amount.  Cotegfrave  Russ.  238 ;  Bennett  v.  diltif,  5  Sim.  181 

▼.  Man^tpoii,  and  2  M.  &  K.  225. 

(0  Miliington  v.  Mul^me,  3  Mad.  491 ;  (q)  Colegtwfe  t.  lianlky,  6  Mad.  87  ;  ff.  a 

5  Mad.  472.  2  Rnss.  238. 

(m)  2  Mer.  3;  19  Yet.  635. 
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and  other  corporations,  that  it  has  become  an  interest  recognized  by     Part  III. 
the  court.     If  therefore  a  renewal  become  impracticable,  either  from    chafer' ii 
the  direct  refusal  of  the  lessor,  or  from  his  demanding  such  terms  as       Sect.  2. 
could  not  be  conceded  with  benefit  to  the  trust  estate,  the  obligation 
to  renew  will  no  longer  be  incumbent  on  the  trustees  (r). 

However  in  such  a  case,  if  there  be  an  express  trust  for  the  renewal  Rektive  righu 
of  the  lease,  the  tenant  for  life  will  not  be  suffered  to  reap  the  exclu-  foVufc*Md°re. 
8ive  benefit  of  the  non-renewal ;  for  the  interest  minus  the  expenses  of  mainder-man 
renewal  is  all  that  is  given  him,  and  the  remainder-man  will  not  be  "*    *  *^"*' 
deprived  of  the  benefit  of  this  exception,  which  was  expressly  reserved 
for  his  advantage  out  of  the  previous  particular  estate  («).     In  those 
cases  therefore,  where  it  is  impracticable  to  renew,  a  sum  equal  to 
that  usually  paid  on  renewal  should  be  raised  by  the  trustees  from  the 
estate,  and  invested  for  the  benefit  of  the  cestuis  que  trusts  generally, 
including  those  entitled  in  remainder  (t).'* 

Where  the  trust  is  simply  to  renew  the  leases,  when  requisite,  and  no  Renewal  anes, 
direction  is  given  as  to  the  mode  in  which  the  fine  and  other  expenses  of  ^^^^  *®  ^ 
renewal  are  to  be  raised,  it  seems,  that  the  trustees  will  take  the  power 
of  selling  or  mortgaging  the  estate  for  that  purpose  («).     And  it  has  whether  a 
been  decided,  that  a  direction  to  raise  the  fine,  &c.,  out  of  the  rents  ^^  ^  ™? 
and  profits  vfill  authorize  a  5a&  or  mortgage  by  the  trustees;  for  it  **reHt9andprO' 
will  not  be  intended,  that  the  testator  meant  to  confine  the  fund  for  f/oiisra^aalc 
renewal  to  the  annual  rents  and  profits,  unless  that  be  expressly  or  mortgage. 
declared  or  necessarily  implied  by  the  will  (ar).  Quare? 

And  it  is  immaterial  that  the  trust  is  expressed  in  the  alternative  to 
raise  the  requisite  sum  out  of  the  rents  and  profits,  or  by  sale  or  mort- 
gage (y). 

But  if  the  testator  have  expressly  declared,  that  the  expenses  of 
renewal  shall  be  raised  out  of  the  annual  rents  and  profits,  or  if  the 


(r)  CfoUgrme  ▼.  Manby,  6  Mad.  82|  83  ; 
Tardiffy.  Hobinton,  ib,  83,  note. 

(t)  Co/e^ooe  ▼.  iVofi^y,  6  Mad.  87  ;  Ben^ 
neti  T.  Colley,  2  M.  &  K.  231. 

(/)  Colegrave  ▼.  Manbyt  6  Mad.  72  ;  2 
Raaa.  238;  Benniit  y.  Colley,  5  Sun.  181 ; 
2  M.  &  K.  225. 

(«)  See  Meynel  ▼.  Masity,  2  Vein.  1 ;  ante, 
PL  IV.  of  this  Section.  In  AUen  v.  Back- 
houftf  Sir  Thos.  Plumer  pats  trusts  to  raise 
portions,  and  renewal  fines  on  the  same  foot- 


ing.  2  V.  &  B.  75  ;  see  Buekeridge  v.  /ii. 
gram^  2  Ves.  jun.  666 ;  Earl  of  Shqfiesbuiy 
▼.  Marlborough,  2  M.  &  K.  121. 

(jp)  Ivy  T.  GUberi,  2  P.  Wms.  13 ;  Prec. 
Ch.  583  ;  Jllan  v.  Backhouse^  2  V.  &  B.  65 ; 
Jac.  631;  Green  t.  Belcher^  1  Atk.  505; 
hut  see  SAqfletburg  v.  Marlborough,  2  M.  & 
K.  121. 

(jg)  Plagtert  r.  Abbott,  2  M.  &  K.  97, 103 ; 
Greenwood  v.  Evant,  4  Beav.  44  ;  sed  vide 
Gamutone  v.  GaufU,  9  Jurist,  78. 


^  In  Tardiff  v.  Robtnson,  which  is  stated  in  the  note  to  6  Madd.  83,  a 
crown  lease  was  settled  in  trust  for  one  for  life,  and  there  was  a  trast  to 
reserve  a  fund  out  of  the  rents  for  the  purpose  of  renewal.  The  renewal  of 
the  lease  became  impracticable,  and  it  was  decided,  that  the  trust  of  the 
reserved  fund  ceased  for  the  sole  benefit  of  the  tenant  for  life.  But  this  decision 
must  be  considered  as  overruled  by  the  authorities  cited  in  the  text. 
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Part  III. 

Dnr.  I. 

Chavtbb  II. 

Sect.  2. 


Fines  on  life 
leaseholds 
raised  by  in- 
suring the  lives 
of  the  ee$tuu 
quevU. 


intention  so  to  oonfine  the  truat  be  otherwise  sufficiently  manifest,  the 
trostees  will  be  restricted  to  that  fimd  only  (z). 

In  Milles  v.  MiUes  (a)  the  term  "  rents  and  profits'"  was  conaidered 
to  mean  annual  rents  from  the  circumstances  of  the  estate,  which  was 
usually  renewed  every  year.  So  in  Stone  v.  TAeed(b)^  a  testator, 
after  directing  his  trustees  to  renew  the  leases  from  time  to  time, 
empowered  them  to  invest  the  overplus  of  the  rente,  and  it  was  held 
by  Lord  Thurlow,  that  the  renewal  expenses  were  to  be  raised  out  of 
the  annual  rents,  on  the  ground  that  the  direction  as  to  the  inTeatment 
of  the  surplus  rents  showed  that  such  was  the  testator's  intentioo. 
In  the  late  case  of  Shaftesbury  v.  Duke  of  Marlborough  (c)  a  trust  to 
renew  out  of  the  ^'  rents  issues  and  profits''  was  held  by  Sir  J.  Leach, 
M.  R.,  to  be  confined  to  the  '^  annual  rents'^  on  the  authority  of  Stm 
V.  Theed  in  opposition  to  Allan  v.  Bachhouse. 

In  the  recent  case  of  Garmstone  v.  Gaunt  there  was  a  dense  of 
leaseholds  for  lives  to  trustees  in  trust  to  renew  by  and  out  oftherads 
and  profits  or  othbbwisb,  and  Vice-Chancellor  Bruce  was  of  opiman, 
that  this  trust  authorized  a  mortgage  but  not  a  sale  of  the  leasdioldB, 
although  the  mortgagee  might  afterwards  procure  a  sale  (d). 

On  the  whole,  the  efiect  of  a  trust  to  renew  out  of  ^'  rents  and 
profits"  generally  is  left  in  a  very  unsatisfactory  state  by  the  authori- 
ties, and  can  only  be  finally  determined  by  future  judicial  decision. 

Where  the  leases  are  for  lives^  and  the  settlor  has  created  do 
express  fund  for  their  renewal,  the  court  has  sanctioned  the  plan  of 
insuring  the  lives  of  the  cestuis  que  vie  to  an  amount  sufficient  to  corer 
the  usual  expense  of  renewing  on  the  dropping  of  a  life.  And  in  such 
cases  the  annual  premiums  on  the  policy  of  insurance  must  be  paid  ooi 
of  the  income  of  the  estate  (e),*  the  trustees  therefore  would  doubtless 
be  justified  in  having  recourse  to  this  mode  of  effecting  the  roiewal  of 
their  own  authority ;  and  it  may  be  remarked,  that  it  has  one  peculiar 
recommendation,  vur.,  that  of  obviating  the  difficulty  of  adjustiDg 
the  relative  liabilities  of  the  tenant  for  life,  and  remainder-man  to  con- 
tribute to  the  expenses  of  the  renewal  (/)• 


(s)  SioHi  y.  Thted,  2  Bro.  C.  C.  243 ; 
MitUi  V.  MUln,  6  Ves.  761 ;  Earl  qfShqfta- 
bwr^Y,Duk9qfMarlborough,2M.SLK,  122; 
see  Anon.  I  Vern.  104 ;  Allan  t.  Baekkoun, 
2  V.&  B.  77;  videnpra,  PL  IV.  of  thia  Section. 

(a)  6  Ves.  761. 

lb)  2  Bro.  C.  C.  243. 


[e)  2M.&K.  Ill,  121. 

riQ  Gamuiont  ▼.  Gatmi,  9  Jurist,  78. 

[e)  BarlpfSh^ftBihmj  t.  thtktrfUmi' 
hortntffk,  2  M.  ft  K.  124;  OrtemfOtif 
Svant,  4  Betr.  44 ;  sedyide  Or&ntUr^'  ^ 
tkwaife,  6  Mad.  96. 

(/)  See  Greenwood  t.  Bomu,  4  Bet?.  46. 


*  However  in  one  caae,  where  the  amount  of  the  renewal  fine  was  directed 
to  be  raised  by  sale  or  mortgage.  Sir  J.  Leach,  V.  C,  held  that  he  had  no 
authority  to  decree  an  insurance  of  the  life  of  the  cestui  que  vie,  and  a  mort- 
gage  being  imnracticable,  his  Honor  directed  an  absolute  sale.  Grcmtley  ▼• 
Garthwaite,  6  Mad.  96. 
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The  periods  of  renewal  of  leasebolds  and  copyholds  held  on  lives    Part  III. 
are  necessarily  uncertain :  consequently  the  power  of  the  trustees  to    q^^^  h 
raise  the  fines,  &c.,  by  sale  or  mortgage  will  be  more  readily  implied,       Sbct.  2. 
than  where  the  trust  estate  consists  of  leaseholds  for  years.    For  with  Power  of  scl-"" 
respect  to  the  latter,  the  times  of  renewal  are  known  and  certain,  and  ^^  ^  i>»"^- 
the  trustees  may  retain  annually  a  portion  of  the  rents  from  the  tenant  fSS^  impUed 
for  life,  in  order  to  form  a  fund  for  renewal  (y ) .  •■  *g  ^^'^^^ 

It  has  also  been  held,  that  a  mortgage  for  raising  the  required  for  yean. 
amnunt  will  be  more  proper  than  an  absolute  sale  (h).  Mortgage  more 

Where  the  amount  of  the  renewal  fine  is  raised  out  of  the  corpus  of  £[^^^^ 
the  estate,  it  frequently  becomes  a  matter  of  considerable  difficulty  to  ^e, 
arrange  the  relative  liabilities  of  the  tenant  for  life  and  in  remainder  S^f^^^' 
to  contribute  to  its  discharge  (t).    The  tenant  for  life  is  clearly  bound  tenants  for  lifo 
to  keep  down  the  interest  of  this  as  of  other  charges  (A),  but  the  diffi-  SSfto  J^°' 
culty  is  to  determine,  whether  he  is  also  bound  to  pay  any,  and  if  any,  bate  to  ex- 
what  proportion  of  the  capital.  P^  ®'  "• 

The  old  rule  was,  that  the  tenant  for  life  should  contribute  one* 
third  of  the  principal  in  addition  to  keeping  down  the  interest  (/)• 
But  this  being  considered  unreasonable  was  soon  altered,  and  the 
doctrine  of  the  court,  both  as  to  leaseholds  for  lives  and  for  years, 
unless  it  be  controlled  by  any  direction  of  the  settlor,  now  is,  that  the 
contribution  of  the  tenant  for  life  shall  be  in  proportion  to  the  benefit 
derived  by  him  from  the  renewal ;  and  it  will  be  referred  to  the  Master 
to  ascertain  and  settle  this  proportion  (m). 

However  an  exception  to  this  rule  has  been  established,  where  the  Exception, 
lease  is  on  lives,  and  the  tenant  for  life  is  himself  one  of  the  lives^  on  tenant  for  life 
which  the  lease  depends.     For  in  that  case,  it  is  obvious,  that  the  |f  one  of  the 
tenant  for  life  would  derive  no  benefit  from  the  renewal,  and  therefore  the  lease  is 
he  will  not  be  liable  to  contribute  to  the  expense  of  efiecting  it  (n).  ^^^^' 
Lord  Hardwicke  was  of  opinion  that  this  exception  would  apply, 
whether  the  legal  estate  in  the  lease  veas  vested  directly  in  the  tenant 
for  life,  or  in  trustees  for  him  (o) ;  although  Lord  Alvanley  seems  to 
have  entertained  some  doubt  on  this  latter  point  (p).     But  where 
there  is  an  express  direction  by  the  settlor,  that  the  leases  should  be 
constantly  renewed  by  the  trustees,  it  is  conceived  that  the  tenant  for 
life»  who  was  so  situated,  could  not  successfully  urge  the  exception  in 


{g)  Barl  of  Sha/tethayy.  Duke  qf  Marl- 
hwrtmfh,  2  M.  &  K.  121. 

(A)  Qanutome  ▼.  Gamni^  9  Jurist,  78 ;  see 
Playien  y.  Abbott,  2  M.  &  K.  104. 

Si)  Greemwood  ▼.  Emiw,  4  Beay.  46. 
k)  WkUe  ▼.  WhU€,  4  Yes.  33 ;  9  Yes. 
562 ;  AlUm  ▼.  JSeeMpuM,  2  Y.  &  B.  79 ; 
Playteri  ▼.  Abbott,  2  M.  &  K.  110. 

(0  FenM|r  t.  Vemejf,  AmbL  88  ;  £L  C  1 
Yes.  428 ;  fTkitt  t.  WMte,  4  Yes.  33 ;  9 
Yea.  554  ;  Graham  t.  Lord  Londomdmrrjf, 
2  Bro.  C.  C.  246,  cited. 


(m)  Nightingale  t.  Lavfeon,  1  Bro.  C.  C. 
440;  White  y.  WMte,  4  Yes.  83;  9  Yea. 
554 ;  Allan  ▼.  Backhouee,  2  Y.  &  B.  79 ; 
Playtere  ▼.  Abbott,  2  M.  &  K.  108, 9 ;  iSon- 
daU  Y.  BuMeeli, 3  Mer.  190  ;  EarlqfSht^ee' 
bury  Y.  Duke  qf  Marlborough,  ZM.SlJL 
121 1  Greenwood  y.  Emme,  4  BeaY.  44, 48. 

(n)  Vemeg  y.  Vemey,  AmbL  88  ;  1  Yea. 
428 ;  White  y.  Whitet  4  Yes.  33 ;  9  Yes.  561. 

(o)  1  Yes.  429. 

>)  4  Yes.  33. 
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Part  III. 

Div.  I. 
Chaptkr  II. 
SkCT.  2. 

Rule  as  to  oon- 
tributioii  con- 
trolled by  the 
iiitention  of  the 
settlor. 

Cues  where 
tenmnt  for  life 
has  been  re- 
lieved  from  any 
contribution  on 
the  ground  of 
the  intention. 


Cases,  where 
tenant  for  life 
held  liable  to 
the  whole 
amount. 


Condudon  as 
to  the  course  to 
be  taken  by 
trustees  in 
raisuig  renewal 
fines,  &c. 


question  in  opposition  to  his  liability  to  a  proportion  of  the  renewal 
expenses. 

It  is  almost  unnecessary  to  state,  that  the  general  rule  of  the  court, 
as  to  the  mode  of  raising  the  renewal  fines,  and  the  contribution  of 
the  tenant  for  life,  will  be  controlled  by  the  intention  of  the  settlor  as 
it  is  to  be  collected  from  the  trust  instrument  (g).  And  upon  this 
principle  where  a  testator  had  expressly  created  s^  particular  fund  iw 
the  renewal  of  a  lease,  it  was  held  that  the  tenant  for  life  could  not  be 
called  upon  to  contribute  to  the  expenses  of  renewals  ultra  the 
reserved  fund  (r).  And  in  another  case  where  a  testator  authorized  a 
sale  or  mortgage  to  raise  the  renewal  expenses,  and  then  added  a 
direction  for  the  trustees  to  pay  the  clear  rents  of  the  premises  to  i., 
subject  to  the  annual  interest  or  deduction  to  be  occasioned  by  the 
sale  or  mortgage,  the  tenant  for  life  was  held  not  liable  to  contribote 
to  the  discharge  of  any  part  of  the  principal  of  the  debt  (s). 

So  on  the  other  hand  if  the  testator  have  clearly  shown  an  intention, 
that  the  interest  of  the  particular  tenant  for  the  time  beings  should  be 
solely  liable  to  the  expenses  of  renewals,  that  intention  will  be  enforced 
in  favour  of  the  remainder-man  against  the  tenant  for  Ufe.  For 
instance,  where  the  first  trust  declared  is,  that  the  trustees  out  of  the 
rents  and  profits  shall  from  time  to  time  renew  as  occasion  may  require, 
and  the  estate  is  limited  in  strict  settlement  subject  to  that  trust.  The 
trust  for  renewal  overrides  all  the  subsequent  beneficial  interests,  which 
cannot  take  effect  until  it  is  performed,  and  the  expense  of  renewing 
will  therefore  be  considered  an  incident  to  the  estate,  which  is  from 
time  to  time  to  fall  upon  the  party  in  possession  under  the  will ;  and 
the  tenant  for  life  will  have  no  claim  for  contribution  against  the 
parties  entitled  in  remainder  (i).  However  it  has  been  alreadj 
stated,  that  a  direction  to  raise  the  requisite  amount  out  of  the  renU 
and  profits^  will  not  of  itself  be  sufficient  to  throw  the  charge  exclu- 
sively on  the  tenant  for  life ;  although  such  will  be  the  result  where 
the  charge  is  confined  expressly  or  by  implication  to  the  annual 
income  of  the  property  (u).  Upon  the  whole  it  will  be  seen,  that  the 
authorities  are  so  doubtful  both  as  to  the  mode  of  raising  the  expenses 
of  renewal,  and  the  relative  liabilities  of  the  tenants  for  life  and  in 
remainder  to  bear  or  contribute  to  those  expenses,  that  a  trustee 
could  rarely  be  advised  to  take  upon  himself  the  responsibility  of 
deciding  those  questions.  And  if  any  such  should  arise  in  practice, 
and  they  are  not  clearly  contemplated  and  provided  for  by  the  trust 


(g)  Playtert  ▼.  Abbott,  2  M.  &  K.  109 ; 
Earlqf8h^ftt$burjf  v.  Duk€  tfMarlboromgh, 
ibid.  119. 

(r)  Whit9  ▼.  Whitt,  4  Ves.  24  ;  9  Ves. 
554  ;  and  see  Stem  ▼.  Thted,  2  Bro.  C.  C. 
243. 


(t)  Playtert  ▼.  Abbott,  2  M.  ft  K.  HO. 

(0  Sort  qf  Shtifttohay  T.  Dmkt  ^Mtri- 
borough,  2  M.  &  K.  Ill,  122. 

(«)  MWoi T. Miil€9, 6  Ves.  761  ;wetAmt. 
1  Vem.  ]04|  Stomoy.  Tkitd,  2  Bre.aC. 
246,  Tide  ngnra. 
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instrument,  the  trustees  could  only  act  with  safety  under  the  durection  Part  III. 

of  the  court.  ^  Div.  I. 

A  X      X  1  1.1-  *  Chaptb*  II. 

A  trustee  who  renews  a  lease  in  his  own  name,  and  enters  into       Skct.  2. 

covenants  for  repairs,   &c.  is  entitled  to  be  indenmified  against  a  Trustee  entiU^ 

breach  of  such  covenants  out  of  the  assets  of  the  cestui  que  trust  (x).  ^  indemnity 

On  the  principle,  that  the  right  of  renewing  a  beneficial  lease  is  an  SmS'entered 

interest,  which  will  be  recognized  and  protected  by  the  court  for  the  ^^  ^7  ^""  ^^ 

benefit  of  the  trust  estate,  the  trustees  wOl  have  a  title  to  compensa-  lease, 

tion  for  the  loss  of  that  right,  in  case  they  are  deprived  of  it  by  the  act  Right  of  com- 

of  a  third  party.     Thus  in  a  recent  case  where  the  renewal  of  a  J^*i°a 

church  lease  held  in  trust  was  rendered  impossible  from  the  property  >tnuiger,  by 

being  required  for  the  purposes  of  an  act  of  parliament,  the  trustees  renewal  it  pre- 

were  authorized  by  the  court  to  take  steps  for  obtaining  the  insertion  ^c****^- 
of  a  clause  in  the  act,  giving  them  compensation  for  the  loss  (y). 

Trustees  of  leaseholds  cannot  renew  in  their  own  names  for  their  Tmstees 


rc- 


own  benefit ;  but  if  any  renewal  be  made,  the  new  lease  will  be  held  on  "^JT?*^,  J  ^®'*? 
the  same  trusts  as  the  old  one  {z).  And  this  doctrine  is  founded  on  old  trusts. 
the  general  equitable  principle,  that  a  trustee  shall  not  be  allowed  to 
take  advantage  of  his  position  to  obtain  any  personal  advantage  to  him- 
self out  of  the  trust  estate  (a).  And  it  is  immaterial,  that  the  lessor 
had  positively  refused  to  renew  for  the  benefit  of  the  cestui  que  trust 
from  some  personal  objection  to  him,  before  the  trustee  obtained  the 
renewal  for  himself  (ft). 

The  same  rule  also  applies  to  tenants  for  life,  or  other  persons —  So  a  tenant  for 
such  as  tenants  in  common  or  partners — having  a  particular  estate  in  ^^' 
a  renewable  lease :  all  such  persons  will  be  trustees  of  any  new  lease, 
obtained  by  them,  for  those  entitled  in  remainder  (c).     But  the  rule 
ivill  not  be  extended  to  a  qucai  tenant  in  tail  of  the  original  lease  (jd). 

In  all  these  cases  however  the  parties,  who  seek  to  enforce  the  trust  But  entitled  to 
of  the  renewed  lease,  will  not  be  relieved  except  on  the  terms  of  «P»y™ent  of 

.  nneS|  &c. 

repaying  to  the  trustee  or  other  person  renewing  the  sums,  expended 
by  him  in  obtaining  the  renewal,  or  a  due  proportion  of  them  in  the 
case  of  a  tenant  for  life  (e). 

In  an  early  case  a  trustee  for  a  lunatic  was  discharged  from  the 
trust,  for  taking  a  renewal  of  a  lease  for  himself  (/). 


(x)  Mttnh  V.  WeUt,  2  S.  &  St.  90. 

(yj  JoneM  v.  Powell,  4  Beav.  96. 

{z}  Keeeh  y.  Sauffttrd,  Sel.  Ca.  Ch.  61 ; 
JHoit  ▼.  Holi,  1  Ca.  Ch.  190  ;  Rawe  v.  CAi*. 
chewier,  Ambl.  719  ;  Griffin  y.  Grijfint  1  Sch. 
&  Lef.  352 ;  Jameev.  Dean,  11  Ves.  392 ;  15 
Ves.  236  ;  Fitxgibbfm  y.  Seanlan,  1  Dow.  P. 
Rep.  269 1  Killiek  y.  Flexney,  4  Bro.  C.  C. 
161 ;  Parker  y.  Brooke,  9  Ves.  583. 

(a)  Jamee  y.  Dean,  11  Ves.  392 ;  Neebiit 
Y.  TYedmmiek,  1  Ball  &  B.  29. 

(b)  Keeeh  y.  San^ford,  Sel.  Ca.  Ch.  61 ; 
VUzgibhon  y.  Seanian,  1  Dow.  269. 


(c)  Palmer V,  Voung,l  Vern.376  ;  7\uter 
Y.  Marriott,  Ambl.  668  ;  Rawe  y.  Ckieketter, 
Ambl.  715  ;  Pickering  y.  Vowlee,  1  Bro.  C. 
C.  197 ;  Fitzgerald  v.  Haynrford,  1  BaU  & 
B.  37,  n. ;  Eyre  y.  Dolphin,  2  Ball  &  B. 
290  ;  Featherstonhangh  y.  Fenwiek,  17  Ves. 
298  ;  Randall  y.  Ruitell,  3  Mer.  190, 196 ; 
Tanner  y.Slworthy,  4  BeaY.  487  ;  Oiddinge 
Y.  Giddinge,  3  Russ.  241. 

(d)  Blake  y.  Blake,  1  Cox,  266. 

(e)  See  Jamat  y.  Dean,  11  Ves.  396 ;  Ran* 
doll  Y.  RuzuU,  3  Mer.  196. 

(/)  Bx  parte  Phelp,  9  Mod.  357. 
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DiT.  I. 

CBAvnn  IL 
8bot.  2. 

Tvntoo  s  om 
il]l6S|  Ac*  pMl 

Tmsteaof  Ad* 
TOWKMM  iniitt 
pmcat  nomi- 
nee of  CHtui 

guetruit. 


press  tmlii 
declared. 


If  no  tTTpfWii 
tnist,  the  right 
of  nomimtion 
results. 


A  trustee  or  tenant  for  life  of  leaeeholda,  who  renews,  and 
pays  the  fines  and  other  expenses  of  renewal,  will  have  a  lien  on  the 
estate  for  the  amount,  or  in  the  case  of  a  tenant  for  life  Cor  apBi|ier 
proportion  of  the  amount,  with  interest  (g). 

XIL-— <y  Tru$iee9  ofAicwmm*^  and  Praentaiiem  to 

£cele$iattical  Benefiee$. 

It  has  been  already  stated,  that  the  legal  right  to  present  to  « 
benefice  is  Tested  in  the  trustees  having  the  legal  estate  in  the  adTow- 
son,  but  the  right  of  nomination  belongs  in  equity  to  the  cestm  fie 
tru$t$,  whose  nominee  the  trustees  will  be  bound  to  present  (i). 

Where  the  trusts  of  the  advowson  are  expressly  declared,  no  quo* 
tion  can  arise  as  to  the  relative  rij^ts  of  the  trustees  and  cettns  yu 
trusts.  And  it  may  be  observed,  that  if  a  testator  make  a  geoeial 
diqK)aition  of  the  whole  beneficial  interest  in  his  real  estate,  the  light 
of  nominating  to  a  benefice  on  a  vacancy  will  pass  by  that  gift,  thoqgli 
it  is  not  expressly  included  in  it*  For  instance  where  there  iras  a  derke 
of  manors,  lands,  &c.,  to  a  trustee  to  receive  the  rents  issues  and  profits, 
and  dispose  of  the  same  for  the  benefit  of  A.,  it  was  held  that  anad?ow- 
son  passed  by  the  devise,  and  a  sale  of  the  next  presentation  by  tbe 
trustee  by  the  direction  and  for  the  benefit  of  A.  was  established,  (o 
the  exclusion  of  the  testator^s  heir-at-law,  who  claimed  to  be  entitle! 
by  resulting  trust  for  want  of  an  express  dispositicm  (»)• 

And  even  if  no  trust  of  the  devised  estate  be  expressly  declared,  jet 
if  the  devisees  take  the  legal  estate  in  the  character  of  trustees  onlj, 
they  will  not  be  allowed  to  take  the  right  of  presentation,  as  a  benefit 
undisposed  of,  for  themselves  (though  it  is  one  of  no  pecuniary  value), 
but  that  right  will  result  as  fruit  undii^M>8ed  of  to  the  heir-atrlaw  (i). 

In  the  late  case  of  Martin  v.  Martin  (/),  a  testator  devised  u 
advowson  and  all  other  his  real  estates,  and  also  his  personal  estate  to 
trustees  in  trust  to  pay  the  ^^reniSy  dividends,  interest  and  annial 
inccMne^  of  his  real  estates,  until  sold  as  after  directed,  and  of  his  per- 
sonal estate  to  his  sister,  until  she  should  have  a  child,  and  tben  in 
trust  for  her  children  or  child  who  should  attain  twenty-one,  and  if  sbe 
should  have  no  such  child,  then  in  trust  after  her  death  for  the  trus- 
tees, their  heirs,  &c.  He  then  directed  the  trustees  to  sell  the  advow- 
son  and  other  real  estates  with  all  convenient  speed  after  his  dettli* 
and  to  stand  possessed  of  the  proceeds  upon  the  trusts  before  deckred. 
There  was  also  a  power  for  the  trustees  to  appfy  the  ^  retUs,  dividends 


(ff)  HoU  T.  Hoit,  1  Ch.  Ct.  190 ;  Raw  y. 
Chiehetier,  Ambl.  715,  720;  Kta^rtom  ▼. 
Paekmam,  7  Yes.  176,  dted. 

(A)  Ante,  p.  261 ;  AU.-Gm.  t.  Fmrtter, 
10  Yes.  338 ;  Ait-Oem.  t.  Ntwe^mke,  14 
Yes.  8 ;  Ait-Qen.  t.  Parktr,  3  Atk.  577 ; 
Martm  r.  Mtartim,  12  Sim.  579. 


(0  Barl qf  AihmaaHe  Y^Bofm^^ye- 
jun.  477  i  8.C.7  Bro.  P.  C.522. 

{i)  JCmt^T.  Jiiyiwi,  Forr.  143 ;  Sttr- 
ffwni  V.  Xwti  ir«r5«ro^JI,  AnfaL  165 ;  ^ 
4f  Albemark  t.  Boptn,  2  Yck  jnn.  482; 
Marim  t.  Mmiim,  12  Sun.  279. 

(0  Mvfte  V.  J6r/iB,  12  Sin.  579. 
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mterest  and  annual  income^'  of  his  real  eatates,  until  add  for  the  main-    Part  III. 
tenance  of  the  siBter^s  children  during  their  minorities,  and  a  direction    c^^'n 
that  the  surplus  "rente,  &c,'"  should  be  invested  and  accumulated.       Sbct. 2. 
The  testator  was  the  Incumbent  of  the  living,  of  which  the  advowson 
was  80  devised,  and  it  consequently  became  vacant  by  his  death,  and 
could  not  be  sold  according  to  the  trust.    His  sister,  who  was  also  his 
heiress  at  hiw,  had  three  children  living  at  his  death,  and  the  question 
was,  whether  the  sister,  or  h^  children,  or  the  trustees  wane  entitled 
to  present  to  the  vacant  living.    It  was  held  by  the  Vioe-Chancellor  of 
En^and,  that,  as  the  presentation  did  not  produce  auyreuU  dividends 
interest  or  annual  ineome,^^  it  was  not  included  in  the  trusts  declared 
for  the  children,  and  that  the  sister  was  entitled  to  the  presentation  as 
the  testator's  heiress  at  law  (/)• 

In  Sdenborougk  v.  Archbishop  of  Canterbury  (m)  there  was  a  grant 
of  an  advowson  by  Queen  Elizabeth  to  four  persons  their  heirs  and 
assigns  without  expressing  any  trust,  further  than  by  reciting  a  prior 
grant  of  the  same  advowson  to  two  person  and  the  parithUmers  of  the 
church  for  twenty-one  years.  However  the  trust  for  the  benefit  of  the 
parishioners  had  continually  been  admitted  and  acted  upon  by  the 
feofiees  from  the  time  being  down  to  the  year  1828,  and  at  the  hearing 
of  the  cause  in  1826,  it  was  treated  on  all  sides  as  a  clear  trust,  and 
no  question  was  raised  as  to  the  right  at  the  original  grantees  to  take 
beneficially. 

However  it  is  clear  that  the  trustees  of  advowsons  will  be  at  liberty  Tmitees  may 
to  exercise  their  right  of  presentation  for  their  own  benefit,  if  such  be  JJ^^^  bcno- 
the  intention  of  the  creator  of  the  trust.    Thus  where  the  trustees  had  fit,  if  authorized 
a  discretionary  power  of  selection  from  amongst  certain  specified  trust! '^  ^    ^ 
objects  amongst  whom  one  of  the  trustees  was  himself  included,  the 
court  refused  to  restrain  the  other  trustee  from  presenting  his  co- 
trustee, for  he  was  clearly  an  object  of  the  testator's  intention,  and 
tiiere  was  no  proof  of  any  corrupt  or  simoniacal  motive  (n). 

Where  there  are  several  cestuis  que  trusts  of  an  advowson,  who  are  where  several 
jointly  entitled  to  the  right  of  nomination,  and  there  has  been  no  ]^^^ 
severance  of  their  joint  ownership  by  an  arrangement  providing  for  the  miut  all  join  in 
alternate  exercise  of  the  privilege  of  nominating,  it  was  laid  down  by  *^®  nomination- 
Lord   Hardwicke,  that  they  must  all  agree,  or  there  can  be  no 
nomination  (o).     But  any  arrangement  by  the  cestuis  que  trusts  for  the 
successive  or  alternate  right  of  nomination  will  be  binding  on  the 
trustees. 

And  where  an  advowson  is  held  in  trust  for  the  inhabitants  or  parish-  Seeua,  where 
ianers  of  a  place,  it  has  been  determined,  that  the  trustees  will  be  <^4iri^JS^^' 
bound  to  present  the  clerk,  who  is  nominated  by  the  majority  of  the  generally. 

(0  Martin  t.  Martin,  12  Shu.  79.  (fi)  Potter  t.  Ckapman,  AmhL  96. 

(m)  2  Rum.  93.  (o)  Seymour  v.  Bennett,  2  Atk.  483. 
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Part  IIL 

DiT.  I. 

Chaptib  IL 
Sbct.2. 

Who  will  hate 
the  right  of  no- 
mination voider 
such  a  tnut. 


Right  restricted 
to  rate-payers. 
When? 


Jews  but  not 
Catholics  enti- 
tled to  Tote. 


cestuis  que  trusts  qualified  to  vote  (p).  Unanimity  in  sach  a  case  is 
obviously  almost  impracticable,  and  to  require  it  would  defeat  the 
object  of  the  trust. 

Where  the  trust  of  an  advowson  is  for  the  parishioners  or  inbabitaats 
of  the  parish  generally,  the  right  of  nomination  has  in  practice  usuallj 
been  restricted  to  the  parishioners  paying  church  and  poor  rates. 
And  where  this  restriction  is  supported  by  proof  of  habitual  usage,  it 
will  be  recognized,  and  acted  upon  by  the  court  in  directing  the  execu- 
tion of  the  trust  (9).  For  some  sort  of  construction  must  necessarOj 
be  put  upon  trusts  couched  in  such  general  terms,  and  there  is  no 
better  way  of  construing  them  than  by  usage  (r).* 

But  where  this  limited  construction  has  not  been  put  upon  the  trust 
by  usage,  it  has  been  held,  that  a  part  of  the  parishioners  cannot  bj 
their  vote  or  declaration  nan-ow  the  right  of  voting,  so  as  to  exclude 
those,  who  do  not  pay  poor  or  church-rates  («).  And  it  is  dear,  that 
if  the  usage  have  been  for  all  housekeepers  to  take  a  part  in  the  nomi- 
nation, that  custom  will  prevail  (t).  Moreover  the  usage  of  confiniug 
the  right  of  voting  in  these  cases  to  the  payers  of  church  and  poor- 
rates,  ought  to  be  constant  and  invariable  (tt). 

Where  the  right  of  voting  is  restricted  to  rate-payers,  those  parish- 
ioners have  no  right  to  vote  who  are  rateable,  but  have  not  been 
actually  rated,  from  having  come  into  the  parish  since  the  last  rate  «A 
before  another  has  been  made,  unless  the  rate  has  been  postponed  for 
any  unfair  purpose  (or).  In  the  same  case  it  was  Lord  Eldon^sopinioo, 
that  Jew  parishioners,  bemg  otherwise  qualified,  were  entitled  to  vote 
at  the  election  of  a  vicar,  though  Roman  Catholics  were  not  so 
entitled ;  and  that  opinion  was  acted  upon  in  the  election  on  that  occa- 
sion (y).  The  Catholic  Relief  Act  (z)  which  has  since  passed,  does 
not  appear  to  have  afifected  the  principle,  on  which  this  distinction 
must  have  proceeded. 


(p)  Fearon  v.  Webb,  14  Ves.  13,  sec.  24 ; 
Ait.'Om,  T.  Rutier,  2  Russ.  101,  n.,  see 
103  i  Edenborough  v.  Arehbiihop  o/Canier^ 
iury,  2  Russ.  108. 

(q)  AiL-Oen.  v.  Parker,  3  Atk.  576,  7  ; 
Ati.'Oen,  T.  Fbrtter,  10  Ves.  335  ;  Att-Gen. 
T.  l^eweombe,  14  Ves.  1 ;  Fearon  y.  Webb, 
14  Yes.  13;  Ait-Gen.  y.  Buiier,  2  Russ. 
101,  n. ;  Bdenborough  y.  Arehbiihop  qfCan- 
terbwry,  2  Russ.  93. 

(r)  Per  Lord  Hardwicke,  3  Atk.  577. 


(t)  Faulkner  y.  Blger,  4  B.  &  Or.  449; 
Bdenborough  y.  Archbiehop  qf  Cnierbirj. 
2  Ross.  104. 

(0  AtL^Gem.  y.  Parker,  3  Atk.  577. 

(«)  Bdenborough  i.  Arehkiekep  of  C^ 
terbury,  2  Russ.  104. 

(jr)  Bdenborough  y.  AreAbUhep  fff  On- 
terhury,  2  Russ.  110,  111. 

(y)  2  Russ.  111. 

(jr)  10  Geo.  IV.  e.  7. 


A  trust  of  an 
advowson  for 
parishioners  ge- 
nerally will  be 
supported. 


*  In  the  case  of  Altomey-General  v.  Forsier,  10  Yes.  342,  Lord  £lcl<» 
appears  to  have  considered  it  as  a  point  of  considerahle  doubt  in  the  abseooe 
of  authority,  whether  the  trust  was  such  as  the  court  could  execute.  But  bis 
Lordship  added,  that  it  was  then  too  late  even  to  state  that  doubt,  as  bis 
judgment  was  bound  by  the  decisions  of  Lord  Hardwicke  and  the  Court  of 
Exchequer,  which  left  no  doubt,  but  dutt  the  court  was  bound  to  execute  the 
trust. 
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The  election  of  an  incumbent  by  the  parishioners  under  a  trust  of    Part  III. 
this  description  must  be  by  open  polling  and  not  by  ballot  (a)  ;  for    q^^I^  H. 
where  the  votes  are  given  by  ballot,  the  trustees  cannot  know  whether       Sect.  2. 
the  party,  whom  they  are  required  to  present,  has  been  duly  elected  by  The  election 
the  majority  of  proper  votes  (i).     However  it  would  be  otherwise,  if  ™"'lj*^ii^ 
it  could  be  shown,  that  all  the  cestuis  que  trusts  who  had  the  right  ballot. 
to  vote,  had  agreed  to  abide  by  the  result  of  an  election  made  by 
ballot  (c). 

The  right  of  nomination  to  a  benefice,  when  vested  in  the  parish-  Such  a  trust  is 
ioners  at  large,  is  not  of  a  charitable  or  public  nature  ;   and  any  fo,  an^informa- 
question  arising  upon  the  construction  or  exercise  of  that  right  must  tion  by  the 
be  brought  before  the  court  by  an  ordinary  suit  between  the  parties,  cen^f  * 
as  in  other  cases  of  private  rights.    An  information  for  such  a  purpose 
by  the  Attorney-Oeneral  is  improper  and  will  be  dismissed,  except  so 
far  as  it  relates  to  keeping  up  the  number  of  the  trustees,  or  to  the 
payment  of  a  pension  or  salary  to  th^  incumbent  (d). 

At  law  an  infant  of  the  most  tender  years  may  present  to  a  church  Infant  eeituU 
on  its  avoidance,  and  it  has  been  decided,  that  he  will  have  the  same  the  riX/o?not 
right  of  nomination  in  equity.     In  Arthington  v.  Coverley{e)  an  minating. 
advowson  was  conveyed  to  trustees,  in  trust  (in  a  certain  event  which 
happened)  to  present  such  person  as  the  grantor  his  heirs  or  assigns 
should  appoint,  and,  in  default  of  such  nomination  by  the  grantor  or 
his  assigns,  that  the  trustees  should  present  a  person  of  their  own 
choosing.     The  grantor  died  leaving  his  son  and  heir  an  infant  six 
months  old.     On  a  vacancy  of  the  benefice  the  guardian  of  the  infant 
made  him  seal  and  put  his  mark  to  an  instrument  nominating  a  clerk 
to  the  living,  and  the  trustees  were  compelled  to  present  this  nominee 
on  a  bill  filed  against  them  by  the  infant  for  that  purpose. 

Mr.  Hai^eave  however  has  suggested  a  doubt,  as  to  how  far  a 
court  of  equity  would  support  a  nomination  obtained  from  an  infant 
without  the  concurrence  of  his  guardian  (/) ;  and  there  can  be  no 
question  but  that  such  a  transaction  would  be  regarded  with  jealousy, 
and  relieved  against,  if  any  case  of  undue  contrivance  or  imposition 
were  established. 

The  bankruptcy  of  the  cestui  que  trust  of  an  advowson  will  not  And  bank- 
deprive  him  of  the  right  of  nominating  to  a  vacancy,  which  occurs  ^^^*/*\S?  ^"* 
before  the  advowson  or  next  presentation  is  sold  by  the  assignees  {g). 
By  the  77th  section  of  6  Geo.  IV.  c.  16,  the  assignees  of  a  bankrupt 
are  authorized  to  execute  all  powers,  which  the  bankrupt  could  legally 
execute  for  his  own  benefit  (except  the  right  of  nomination  to  any 

(a)  Edekborough  y.ArchbUkop  of  Canter-  Ati.-Gen,  v.  Parker,  1  Ves.  43  ;  see  Fearon 

bury,  2  Russ.  93  ;  Faulkner  v.  Efger,  4  B.  &  v.  Webb,  14  Vcs.  19  ;  Att.-Gen,  v.  Cuming, 

Cr.  449.  2  N.  C.  C.  139,  149. 

(d)  2  Russ.  108,  9.  (e)  2  Eq.  Cas.  Abr.  518. 

(c)  Ibid.  (/)  1  Co.  Litt.  89,  a.  n.  1. 

Id)  AiL'Gen.  ▼.  Newcombe,  14  Ves.  1,6;  (s/)  Wats.  106 ;  3  Cniis.  Dig.  20. 

a  G 
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Part  III. 

Dnr.  I. 

Ghaftsk  II. 

Sect.  8. 

DiiafaiUtjof 
Roman  Cathe- 
fie  fM/Mif  f  «• 
tnuti  to  no- 
minate. 


And  of  lunatic 
eetiuu  que 
truttf. 


Right  of  hoB- 
bands  of  cm- 
iuii  qti€  tr%it$ 
to  nominate. 


As  to  right  of 
nomination 
where  eutuu 
gue  trutU  are 
aliens,  felons, 
&c.    Qwtfre  f 


ecdesiastical  benefice).  As  the  void  turn  cannot  be  sdd,  it  »  not 
assets  for  the  benefit  of  the  creditors  (A). 

By  the  statntea  1  Will.  &  M.  c.  26,  and  12  Ann.  c.  14,  a.  1, 
Roman  Catholics  are  disabled  fiom  presenting  to  any  eedesbstial 
benefice,  and  the  right  of  patronage  is  transferred  to  the  UmTenities 
of  Oxford  and  Cambridge.*  By  the  3rd  section  of  the  statute  of 
Will.  &  M.  trustees  of  B<Mnan  Cathotica  are  also  disabled  from 
making  any  such  presentation ;  and  by  the  4th  section  the  trnstea 
incur  a  penalty  of  5002.  by  presentbg  to  a  benefice  without  gnriog 
notice  of  the  avoidance  to  the  Vice-Chancellor  of  the  UniTenityto 
which  the  presentation  belongs.  The  statute  11  Geo.  II.  e.  17,  s.  5, 
declares  that  every  grant  of  any  advowson  or  right  of  presmtation  or 
nomination  to  any  benefice  by  Roman  Catholics  or  by  their  trustees  or 
mortgagees  shall  be  null  and  void,  unless  it  be  for  a  Suable  eonaiden- 
tion  to  a  Protestant  purchaser. 

The  incapacity  of  Ronsnn  Catholics  to  present  or  n(»ninate  toliTin^ 
has  not  been  removed  by  the  late  act  (10  Qeo.  IV .  c.  7)  for  the  rdief 
of  persons  of  that  religious  persuasion ;  for  by  the  1 6th  section  of  thi 
statute  it  is  expressly  declared,  that  nothing  therein  contained  bIhII 
extend  to  enable  any  person  otherwise  thim  as  he  was  then  by  hi 
enabled,  to  exercise  any  right  of  pres^oitation  to  any  ecdesiastial 
benefice  whatever ;  or  to  repeal  vary  or  alter  in  any  manner  the  bn 
*  then  in  force  in  respect  to  the  right  of  presentation  to  any  ecdesiastieil 
benefice. 

A  lunatic  cestui  que  trust  cannot  nominate  to  a  benefice,  nor  cm 
his  ccHumittee ;  but  the  right  of  patronage  will  be  exercised  by  the 
Lord  Chancellor,  by  virtue  of  the  general  authority  delegated  to  luB 
by  the  crown  (i). 

Where  a  feme  sole^  having  an  equitable  estate  in  an  advowaoOi 
marries,  and  the  huaband'^s  marital  rights  are  not  modified  by  settle 
ment,  the  trust  of  the  advowson  will  vest  in  him  in  right  of  his  wife, 
and  he  will  have  the  right  of  nomination  upon  any  avoidance,  that 
happens  during  the  continuance  of  that  estate.  Husbands  may  tab 
an  estate  by  curtesy,  and  since  the  statute  3  &  4  Will.  lY.  c.  10^ 
widows  will  be  entitled  to  dower,  of  the  trust  of  an  advowson,  aad  will 
respectively  have  the  right  of  nomination  upon  any  avoidance  danng 
the  continuance  of  those  estates  (A). 

Aliens,  traitors,  felons,  and  outlaws  are  incapable  of  exercising  the 
right  of  presentation,  but  where  the  legal  estate  is  vested  in  theim 


(A)  3  Crnis.  Dig.  20,  n. 
(0  3  Crois.  Dig.  22. 


(*)  3  Cniis.  Dig.  14. 


*  The  presentation  to  the  livings  south  of  the  Trent  belong  to  the  Vm- 
versity  of  Oxford,  and  those  north  of  that  river  to  Cambridge. 
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that  right  IS  forfeited  to  the  crown  (/).  There  might  be  a  question.  Part  III. 
how  far  the  trustees  for  sueh  persons  would  become  entitled  to  present  qJ^^'  ^'  tt 
for  their  own  benefit  to  the  exclusion  of  the  title  of  the  crown  (m)*  Ssct.  2. 

Where  an  advowaon  is  vested  in  several  trustees,  they  must  all  join  AUthetruBtew 
in  signing  the  presentation  on  a  vacancy,  and  the  ordinary  cannot  be  "^^"^  jotn  in  a 
eompelled  to  admit  the  clerk,  where  all  the  trustees  have  not  con- 
curred (n). 

However  this  rule  does  not  apply  where  the  trustees  have  been 
ineorporated  by  charter ;  for  the  major  part  of  those,  who  attend  at  a 
meeting  of  the  corporation,  would  have  the  power  of  binding  the  rest 
by  affixing  the  corporate  seal  to  a  presentetion.  But  in  such  a  case  it 
seems  that  all  the  other  trustees  must  have  received  notice  of  the 
intended  meeting  (o). 

And  where  it  is  expressly  declared  by  the  trust,  that  the  major  part  When  the 
of  the  trustees  shall  have  ihe  right  of  J4>pointment ;  those  who  dissent  ^^^  ^ty^i^ 
from  the  choice  of  the  majority  will  notwithstanding  be  bound  by  their  bind  the  whole 
election,  and  will  be  compelled  te"give  legal  efiSsct  te  it  by  joining  in  the  °^  ^^  tnwtces. 
presentation  of  the  clerk  so  chosen  te  the  bishop  (j>).    And  if  the  dis- 
senting trustee  in  such  a  case  refuse  te  concur  in  the  presentetion,  he 
will  not  be  allowed  his  coste  of  a  suit  occasioned  by  his  refusal  (9)  • 
And  as  these  truste  are  in  the  nature  of  public  ones,  it  seems  that 
the  decision  of  the  majority  would  be  binding  on  the  whole  number 
without  any  express  direction  for  that  purpose  in  the  trust  instru- 
ment (r). 

However  in  these  cases  the  right  of  dection  is  vested  equally  in  all  Notice  of  meet- 
the  trustees,  and  they  must  all  have  due  notice  of  the  intended  meeting  ^fen  to  all  the 
for  the  purpose  of  election.      Therefore  in  a  case,  where  twelve  out  of  tnutees. 
twenty-three  trustees,  being  in  favour  of  a  particular  candidate  for  the 
living,  met  and  appointed  him  te  the  vacancy  without  giving  notice  of 
their  intention  to  the  other  eleven  trustees,  who  supported  a  rival  can- 
didate, the  election  was  declared  void  for  want  of  due  notice  (s). 

Where  the  power  of  choosing  a  clergyman  to  fill  the  vacancy  is  Tnutees  cannot 
vested  in  the  trustees,  that  being  a  personal  trust  cannot  be  delegated  J^^^^^f^^ 
by  them  te  others,  and  they  cannot  therefore  vote  by  proxy  at  the  deigymMi. 
election  (/)  ;  although  where  the  choice  has  been  regularly  made,  the  Bat  may  sign 
power  of  signing  the  presentation^  being  a  mere  ministerial  act,  may  t^n^by'depnty. 
be  deputed  by  proxy  te  the  others  (ti). 

A  direction  in  the  trust  instrument  that  the  trustees  shall  meet  for  Direction  for 

trustees  to  elect 
(I)  Wats.  T06.  Dennuon,  Ambl.  82.  ^*l"n  a  certdn 

(«)  Anie,  Pt  II.  Ch.  III.  p.  335, 6.  {q)  2  N.  C.  C.  156,  7.  ^«:    How  ftr 

{n)  AtL^Oetu  t.  Scott,  1  Ves.  413,  4;  (r)  Att.^Gen.^.  i5co«,  1  Ves. 413 ;  tmte,  binding? 

Seymour  v.  JBennett,  2  Atk.  483 ;  Co.  Litt.      Ch.  I.  Sect.  1. 

186,  b.;  Wilion  v.  DetmUon,  Ambl.  82.  (t)  Att.-Gen.  v.  Seott,  1  Ves.  413  ;  and 

(o)  Att.'Gen.  v.  Davy,  2  Atk.  212 ;  WiU      see  Att.-Oen,  t.  Cummg,  2  K.  C.  C.  139. 

M«  V.  Z^flmitos,  Ambl.  82.  (/)  Att.-Gen.  y.  Seott,  1  Ves.  413,  417 ; 

{p)  Att,.Gen,  ▼.  Scott,  1  Ves.  413 ;  Att,-       WiUon  v.  Dramtofi,  Ambl.  82,  86. 

Gm.  ▼.  Qminfj  2  N.  C.  C.  13»;  Wiimm  ▼.  (»)  Mi, 

oa2 
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Part  III.    the  purpose  of  election  within  a  certain  time — as  four  months  or  eight 

CHAmRil.    ^y^ — ^^^^  ^^®  occurrence  of  a  vacancy,  need  not  necessarily  be  ob- 

S*cT.  2.       served ;  and  an  appointment  by  the  trustees  having  the  legal  estate 

will  not  be  invalidated,  because  it  was  made  after  the  prescribed 

period  (x). 

Direction  to  So  a  declaration,  that  when  the  trustees  are  reduced  to  a  certain 

tid?iimibeM>f   ^^^"^^^^9  ^^^^  ^^^  ^^^^I  ^  appointed,  has  been  held  to  be  merdj 

tnuteM.    How  directory.     And  where  the  required  number  has  not  been  kept  up,  a 

0  iigatory     presentation  by  the  then  existing  trustees  (y),  though  they  may  haTe 

been  reduced  to  one  only  (2r),  or  even  by  the  heir  of  the  last  surviying 

trustee  (a),  has  been  supported. 

But  in  such  cases  the  court  will  take  care  that  the  number  of  trus- 
tees is  properly  filled  up  for  the  future  (&) ;  and  where  the  appoint- 
ment in  question  is  set  aside,  it  will  direct  new  trustees  to  be  appointed, 
before  the  fresh  election  is  made  (c).  An  information  may  be  filed  bv 
the  Attorney-General  to  have  the  requisite  number  of  trustees  wf- 
plied  (d). 
Bithop  re-  Pending  a  suit  respecting  the  right  of  nomination  or  pres^tation  to 

TO^^M^Mn-  *  l>e>iefice,  the  bishop  will  be  restrained  from  taking  advantage  of  the 
ding  a  suit.        lapse,  and  exercising  the  right  of  presentation  himself  (e). 
Trustee  re-  If  a  trustee  refuse  to  present  on  the  nomination  of  his  cestui  que 

^*  H^ftr  ^'^'»  ^®  ^^^  ^  compelled  to  do  so  by  the  decree  of  the  court ;  and  if 
liable  for  costs  ?  his  refusal  were  unreasonable  or  improper,  he  would  doubtless  be  fixed 

with  the  costs.  Although  if  he  acted  from  conscientious  though  mis- 
taken motives,  he  would  not  be  made  to  pay  the  costs^  although  he 
might  not  be  allowed  to  receive  them  (/). 

If  the  presentation  were  lost  by  lapse,  owing  to  the  refusal  of  the 
trustee  to  present,  there  can  be  no  question,  but  that  he  would  be 
held  personally  responsible  to  the  cestui  que  trust  for  the  damage  m- 
tained  by  him. 

XIIL—Of  Trustees  of  Stock  or  Shares. 

Bank  of  Eng-  ^^^  Bank  of  England  is  not  bound  to  take  notice  of  a  trust  affecting 
Und  not  bound  public  stock  standing  in  their  books ;  and  they  will  refuse  to  recogm» 
trust  of  stock,     ftny  other  than  the  legal  title  (jp).*    And  the  rule  of  the  bank  is  io 


(»)  Ait.'Oen,  v.  Scoii,  1  Yes.  413, 415 ; 
Lmudoum  case,  ibid,  cited. 

(y)  Ati.-Gem.  ▼.  Seott,  1  Yes.  413 ;  Ati.- 
Gen.  Y.  Cuminfff  2  N.  C.  C.  139. 

(x)  Att'Oen,  v.  Fl^er,  2  Yem.  748. 

(a)  Att.'Gen.  v.  Bi$Aop  qf  Liehfield,  5 
Yes.  825 

(b)  AtL^Gen.  y.  Bishop  qf  Liekfieid,b 
Yes.  825,  831. 

(c)  AtL'Gen,  y.  Scott,  1  Yes.  419. 


i; 


[d)  Ati.^Gen.  t.  Neweombe,  14  Yes.  1, 12. 

[tf)  Bdenbonmffk  t.  ArehbitkepqfCnUf- 
Wy,  2  Ross.  92,  111 ;  Att.'Gem.j.  Chnw^f. 
2  N.  C.  C.  139,  145. 

(/)  il/l.-Om.  Y.  OfMlii^,  2  N.C.  C.  139. 
156. 

(Sf)  Hariga  y.  Bank  qf  Bt^ttnd,  3  Ves. 
55 ;  B€Mk  qf  England  y.  Mqfai,  3  Bro.  C 
C.  260  ;  Bank  qf  England  y.  Farmii,5  Va- 
665. 


^  And  where  a  creditor  has  obtained  an  order  under  the  15th  sect,  of  the 
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general  not  to  allow  a  sum  of  stock  to  be  transferred  into  the  names    Part  III. 
of  more  than  foiur  co-proprietors.  Ch^'^'  ^*ll 

The  first  duty  of  trustees  of  stock  is  to  receive  the  dividends,  and       Sect.  2. 
apply  them  to  the  purposes  of  the  trust.     However  where  the  cestui  Truttees  may 
que  trust  is  absolutely  entitled  to  the  receipt  of  the  whole  income  with-  P^®  powers  of 
out  deduction,  a  power  of  attorney  to  receive  the  dividends  will  be  ceive  dividends. 
properly  given  by  the  trustees  to  the  cestui  que  trust  or  his  assigns  (A),  ^^®"' 

The  power  of  attorney  must  be  executed  by  all  the  trustees,  and  it 
will  become  void  and  must  be  renewed  on  the  death  of  the  parties  by 
whom  it  is  given.  So  the  power  will  be  revoked,  if  the  trustees  them- 
selves on  any  occasion  apply  for  and  receive  the  dividends. 

The  remedy  for  a  cestui  que  trusty  under  the  act  1  Will.  IV.  c.  60,  Remedy  on  in. 
in  case  of  the  incapacity  of  the  trustee  of  stock,  or  his  refusal  or  neg-  SS^*™** 
lect  to  transfer  or  pay  the  dividends,  has  been  ahready  considered  (i).     tees  to  transfer 

The  acts  for  the  reduction  of  stock  always  provide,  that  any  engage-  S;JS  *^'*- 
ment  respecting  the  original  stock,  shall  be  satisfied  by  the  same  where  the  dl- 
amount  of  reduced  stock.     Therefore  where  a  person  has  bound  him-  ^^^d  on 
self  by  covenant  or  bond  to  transfer  to  trustees  a  certain  sum  in  a  par-  reduced  by  act 
ticular  stock,  and  the  stock  in  question  previously  to  the  time  of  o^P^^lMnient. 
making  the  transfer  is  reduced  by  act  of  parliament,  the  trustees  may 
be  compelled  to  accept  the  reduced  stock  in  satisfaction  of  the  settlor^s 
engagement  (A).    By  the  late  act  for  the  reduction  of  the  three-and-a 
half-per-cent.  stock,  (7  Vict.  c.  4,  s.  9,)  trustees  of  stock,  or  one  of 
them  on  behalf  of  the  others,  are  empowered  to  assent  to  the  reduc- 
tion under  the  act,  and  are  indemnified  for  so  doing. 

Where  stock,  in  which  trust  monies  are  invested,  is  reduced  by  act 
of  parliament,  all  the  persons  beneficially  interested,  including  annui- 
tants for  life,  as  well  as  persons  entitled  to  the  corpus  of  the  fund, 
must  bear  their  proportion  of  the  loss  equally  (/). 

Where  the  trust  property  consists  of  Bank  or  India  Stock,  or  stock  Trusts  of  Bank, 
in  the  foreign  funds,  and  the  trust  authorizes  the  continuance  of  such  JSim*stodt' 
investments,  the  same  rules  of  management  prevail  as  those  concerning 
stock  in  the  British  funds. 

Any  extraordinary  bonus  on  bank  or  other  stock,  which  is  settled  in  Bomuet  on 
trust  for  one  for  life  with  remainder  over,  must  not  be  paid  over  to  the  ^*  ^^_ 

vested  for  be-  ^ 
(A)  See  Wright  v.  Lord  Dorchetter,  3  (*)  Sheffield  v.  £arl  of  Coventry,  2  R.  &  nefit  of  remain- 

Russ.  49|  n.  M.  317  ;  Milwardy.Miiward,  2  M.  &  K.311.  der-men. 

(0  Ante,  Pt.  I.  DiT.  III.  Ch.  II.  Sect.  2,  (0  Att.^Gen.  v.  Poulden,  8  Jurist,  611. 

and  Pt.  III.  Ch.  IV. 


late  act,  1  &  2  Vict.  c.  110,  charging  the  interest  of  his  debtor  in  stock,  which 
stands  in  the  name  of  trustees,  Uie  bank  will  still  pav  the  dividends  to  the 
trustees,  who  have  the  legal  title  to  receive  them^  and  tne  trustees  are  to  apply 
the  dividends  according  to  the  equitable  interests  of  the  parties.  Briated  v. 
WUkins,  3  Hare,  23.5. 
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Pakt  in. 

Dnr.I. 

Cbxptem.  II. 

8scT.  2. 

liilnUtyof 
tnutoct  of 
fhsres* 


Allowance  for 
brokerage  paid 
on  the  transfer 
to  eitliij  gne 


TroBt  ehoaet  in 
actum  may  be 
either  created 
by  the  settle- 
ment itself, 


Or  being  pre- 
viously in  exist- 
ence,  may  be 
Hii|Tin1  to 
trustees  on 
trusts. 


tenant  for  life,  bnt  it  must  be  treated  as  capital,  and  inreeted  by  the 
trustees,  and  the  dividends  only  paid  to  the  eesHd  que  trtut  for  life  (e). 

Trustees  in  whoae  name  the  shares  of  any  canal,  ndlway,  or  ethor 
company  are  standing,  are  primarily  liable  to  the  company  for  the  ciDb 
upon  those  shares,  as  well  as  the  other  expenses,  which  the  shareholden 
are  bound  to  pay.  But  they  are  of  course  entitled  to  daim  from  their 
eestuis  que  trustSy  and  to  retiun  out  of  the  trust  m<mies  in  their  hxads, 
any  payments,  which  they  may  have  been  compelled  to  make  in  conse- 
quence of  this  liability  (d), 

A  trustee  of  stock  will  be  allowed  in  his  accounts  the  usual  payment 
of  one-sixteenth  per  cent,  which  is  chaiged  by  a  stock-broker  for 
identifying  him  at  the  bank,  on  making  the  transfer  of  the  fond  to  the 
person  beneficially  entitled  (e). 

XrV. — 0/ Trustees  o/Ckoses  in  Action. 

Trusts  are  frequently  declared  of  chases  in  action^  such  as  bonds, 
covenants,  policies  of  assurance,  or  simple  contract  debts,  and  other 
property  of  that  description,  which  is  not  at  the  moment  in  actuJ 
and  tangible  existence,  and  which  can  be  compulsorily  realized  only  bj 
suit  or  action. 

In  these  cases  the  debt  or  thing  in  action  may  either  be  created  bj 
the  settlement  itself — ^as  in  those  cases  where  the  settlor  binds  himself 
by  covenant  or  bond  to  pay  the  trustees  a  certain  sum  of  money,  or  do 
some  other  act, — or  it  may  be  actually  in  existence  and  vested  in  the 
settlor  previously  to  the  creation  of  the  trust,  and  may  be  transferred 
by  him  with  all  the  rights  and  remedies  for  enforcmg  it  to  the  trusteeB— 
As  where  a  debt  or  policy  of  insurance  is  assigned  to  trustees  to  hold 
on  the  trusts  declared.  In  the  former  case  the  trustees  take  the  kgal 
interest,  and  at  the  proper  time  they  will  be  bound  to  take  such  1^ 
proceedings,  as  may  be  requisite  for  enforcing  payment  or  perfonnance 
in  their  awn  names  ;*  in  the  latter  case  the  assignment  gives  them  only 
an  equitable  title,  and  all  proceedings  at  law  must  be  instituted  hj 
them  in  the  name  of  the  assignor.  Where  a  testator  being  entitled 
to  chases  in  actian  bequeaths  them  by  his  will  to  trustees,  and  appcMnts 
the  same  persons  his  executors,  the  legal  title  will  of  course  vest  in  the 
trustees  upon  the  testator's  death  by  virtue  of  their  appointment  as 
executors  (/). 


(c)  Brander  y.  Brander,  4  Yes.  890; 
Paris  T.  Paris,  10  Yes.  185 ;  Clayton  t. 
Orethmn,  ib.  288  ;  Witts  y.  Steers,  13  Yes. 
363. 

(d)  Preston  y.  Cruyoii,  10  Law  Joum.  N. 


8.,  Chtne.  72. 

(0  Jones  y.  Poweli,  6  Bety.  488 ;  tide 
post,  Ch.  [Allowances]. 

(/)   Cflrtuy  y.  Bond,  6  Beay.  486. 


*  Where  a  settlor  enters  into  a  covenant  with  a  trustee  for  the  benefit  of  a 
third  person^  the  cestui  que  trust  cannot  even  in  equUy  institute  a  suit  against 
the  covenantor  for  a  specific  performance  without  making  Uie  trustee  a  parlf* 
Cooke  V.  Cooke,  2  Vem.  36  ;  Cope  v.  Parry,  2  J.  &  W.  538. 
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It  is  the  duty  of  the  trustees  in  all  these  eases  to  take  ev^y  neoee-    Part  III. 
sary  step  by  suit  or  action  or  otherwise  for  realizing  the  chose  in  action    ct^rrmLih 
at  the  time  contemplated  by  the  trust.    And  if  the  fund  be  lost  from      Sbct.  2. 
their  neglect  of  this  duty,  they  will  be  held  personally  responsible  to  Dutyoftnutees 
their  cesimis  que  irustg  for  the  loes^  although  they  acted  without  any  ^T^f^^choiet 
improper  motive  (jf).     And  it  is  not  sufficient  for  the  trustee  merely  to  .j^^  pereonal 
apply  to  the  debtor  for  payment,  but  it  is  his  duty  to  bring  an  action,  liability  <m  oeg- 
if  necessary,  for  the  recovery  of  the  amount  (A).  ^^^^ 

However  where  covenants  or  bonds  are  entered  into  by  a  settlor  That  HabUity 
with  trustees,  it  seems  that  the  ability  of  the  settlor  to  discharge  these  ^^^7^^^ 
engagements,  will  be  the  measure  of  the  responsibility  of  the  trustees,  the  debtor  to 
if  the  sum  be  lost  by  their  neglect  to  put  in  force  the  security.     Thus  ^**^^*^" 
in  a  recent  case  A.  on  lus  marriage  with  B,  covenanted  with  a  trus- 
tee to  pay  10,000/.  on  Martinmas-day  1824,  upon  trust  for  A,  for 
life,  witih  remainder  to  B.  for  life,  and  then  for  the  children  of  the 
marriage.    A.  died  without  having  paid  any  part  of  the  10,000/.  and  a 
snit  was  instituted  by  B,  against  the  trustee  to  compel  him  personally 
to  pay  the  10,000/.    The  cause  was  heard  before  Lord  Cottenham, 
who  made  a  decree  referring  it  to  the  Master  to  ^iquire,  whether  A. 
had  been  of  ability  to  pay  the  10,000/.  or  any  part  thereof  during 
the  period  intervening  between  Martinmas  1824  and  his  death,  or 
during  any  pari  of  that  period.    The  Master  found  that  A.  was  of 
ability  to  have  paid  4,200/.  between  1824  and  1832,  and  that  he  was 
not  able  to  pay  anything  after  1832  ;  and  on  the  hearing  on  further 
directions  before  Vice-Cluuicellor  Knight  Bruce,  the  defendant,  the 
trustee,  was  ordered  to  pay  the  sum  of  4,200/.  into  court  (i). 

It  will  be  equally  the  duty  of  the  trustees  to  realize  the  debt,  which  Where  the 
is  the  subject  of  the  trust,  although  the  person  by  whom  it  is  owing  ^^^  S)4r2tttec. 
is  himself  one  of  the  trustees :  and  the  others  will  be  responsible  to 
the  cestuis  que  trusts  for  neglecting  to  enforce  the  pajrment  in  such  a 
Case  (A). 

And  it  seems,  that  the  duty  of  realizing  such  securities  vnll  be 
peculiarly  imperative,  where  the  debt  which  is  the  subject  of  the  trust, 
is  payable  tn  instalments^  in  which  case  the  trustees  wiU  not  be  justified 
in  showing  much  indulgence  to  the  debtor  on  the  non-payment  of  any 
instahnent  (/). 

However  if  a  discretion  be  left  to  the  trustee,  and  in  the  bond  fide 
exercise  of  that  discretion  he  delay  the  realization  of  the  property, 
the  court  will  not  fix  him  personally  with  the  loss  thus  occasioned  (m). 

{9)  Oaffrty  ▼.  Iktrhy^  6  Ves.  488 ;  lf«cJt.  UC)  Lawaon  r,  Copeitmd,  2  Bro.  C.  C.  156. 

lew  T.  Fniier^  Jac.  198  ;  Paweii  t.  BwaUt  5  (i)  MaiUand  t.  Bateman,  S.  C.  Not.  1840, 

Tea.  839 ;  T^b9  t.  Oarpenttr,  1  Mad.  290 ;  V.  C.  K.  Bruce,  Feb.  1844,  13  Law  Joam. 

Lowom  ¥.  Oap^Umdj  2  Bro.  C.  C.  156 1  Of*  K.  S.,  272 ;  8  Jurist,  926. 

ney  ▼.  Bond,  12  Law  Journ.  N.  S.,  Chanc.  (k)  Muckiow  v.  PuUer,  Jac.  198. 

484 ;  A  a  6  Beav.  486  ;  Rogen  ▼.  Voity^  (/)  Caffrty  ▼.  Darby,  6  Ves.  495. 

V.  C.  K.  Brace,  27th  Jan.  1845,  MS.  (m)  Bu»i<m  y.  Buxton,  1  M.  &  Or.  80. 
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Part  III.        A  trustee,  who  brings  an  action  at  law  for  the  reooveiy  of  a  chou  is 

Chaftkr  II.  ^^^^i  0^  whose  name  is  used  for  that  purpose,  is  entitled  to  be  indem- 

Sbct.  2.  nified  by  his  cestui  que  trust  against  the  costs ;  and  a  court  of  equity 

Thutees  enti.^  on  the  application  of  the  trustee  will  restrain  the  cestui  que  trust  from 

tl^  toindem-  proceeding  in  the  action,  until  he  has  given  the  required  security  for 

costa  of  actioiiB.  the  COsts  (n). 

Notioe  of  tlie         Where  the  trust  property  consists  of  an  existing  chose  in  aetioiij 

Mttiement  o^i  g^^|^  ^  ^  j^^^  j  ^j.  ^Hj^q^  debt,  or  a  policy  of  assurance,  which  is  aasigDed 

most  be  given  by  the  settlement  to  the  trustees,  it  has  been  decided,  that  the  title  of 
to  t^e  parti(»  '  the  trustees  under  the  settlement  will  not  be  perfect  or  valid  as  against 
liable  to  pay.  subsequent  purchasers  or  incumbrancers,  unless  notice  of  the  settlem^it 
"^  "  '  be  given  to  the  parties  who  are  liable  to  the  payment  of  the  debt— as 

to  the  obligor  in  the  bond,  or  the  insurers  in  the  policy  (o).  It  is 
therefore  unquestionably  the  duty  of  trustees  of  such  interests  to 
ascertain,  that  the  required  notice  of  the  assignment  to  them  is  doly 
given  (p). 

It  has  been  decided,  that  for  this  purpose  notice  to  one  of  several 
obligors,  or  to  one  member  of  an  insurance  society,  operates  as  notice 
to  all  (q).     But  a  notice  so  limited  will  continue  in  operation  only  as 
long  as  the  party,  to  whom  it  was  given,  is  living,  and  liable  to  con- 
tribute to  the  payment,  and  the  other  obligors  or  insurers  will  not 
afterwards  be  affected  by  the  notice  (r).    A  trustee  therefore  ought 
not  to  dispense  with  a  formal  notice  of  the  settlement  of  the  bond  or 
policy  to  all  the  obligors  or  debtors,  or  to  the  insurance  society  gene- 
rally. 
Duty  of  trustees       The  trustees  should  also  insist  on  having  the  bond  or  policy  or  other 
iSc^^-tv  d^*        instrument,  which  is  the  subject  of  the  trust,  delivered  up  to  them. 
livered  up  to      If  through  the  emission  of  this  precaution,  or  otherwise  through  their 
"'*  neglect,  the  instrument  get  into  the  possession  of  the  settlor  or  tenant 

for  life,  who  raises  money  upon  it,  and  a  suit  thus  becomes  neceesaiV) 
the  trustees  would  in  all  probability  be  deprived  of  their  costs  of  the 
suit,  even  if  they  should  not  be  decreed  to  pay  costs  (s). 

However  where  from  the  neglect  of  the  trustees  to  obtain  possession 
of  the  policy  of  assurance,  which  had  been  assigned  to  them  upon  tmst, 
or  to  give  notice  of  the  assignment  at  the  office,  the  settlor  had  subse- 
quently sold  the  policy,  and  received  the  proceeds,  the  trustees  may 
maintain  a  suit  against  the  settlor  to  recover  the  value  of  the  policy» 
and  the  decree  will  be  against  him  with  costs  (0- 

(nS  Anmeiley  ▼.  Simeon,  4  Mad.  390.  105 ;  Duneam  ▼.  Ckamierldyne,  11  Sim.  123. 

(0)  Wright  y.  Lord  Dorchester,  3  Ross.  (r)  TYnuon  ▼.  Samebottom,  2  Keen,  3i ; 

49,  n. ;  Deare  y.  Hall,  3  Russ.  1 ;  Loteridge  Mens  y.  Bell,  I  Hare,  S8, 89. 
Y.  Cooper,  ibid.  30 ;  Foreier  y.  Blaeketone^  («)  Evtme  y.  BicHeli,  6  Yes.  174 ;  K»9* 

1  M.  &  K.  297  ;  Timeon  y.  Bamebottom,  2  y.  Moore,  1  S.  &  St.  65 ;  Meux  y.  Bell,  I 

Keen,  35.  Hare,  82, 98 ;  Booth  Y.  Ughtfoot,  L.  C.  Kth 

{p)  See  Jacob  y.  Lueae,  1  BeaY.  436.  Jan.  1844. 

(q)  Smith  Y.  Smith,  2  Cr.  &  Mee.  31 ;  (0  J^frteeeue  y.  Bameit,  3  M.  &  K.  36. 

Mevx  Y.  Bell,  1  Hare,  73 :  Re  Styan,  PhiU. 
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An  assignment  of  a  chose  in  action  in  general  confers  no  legal    Part  III. 
interest  on  the  assignee,  and  can  only  be  enforced  by  the  interference    ohaptek  il 
of  a  court  in  equity.     Hence,  where  the  assignment  is  made  without      Sect.  2. 
any  consideration,  the  court  will  not  usually  give  any  assistance  to  the  Voluntary  sct- 
parties  claiming  under  the  trusts  of  such  an  instrument,  upon  the  tlementsof 
general  principle,  that  volunteers  have  no  equity  to  come  to  the  court  turn,  how  tu 
to  perfect  their  title  (u).     However  there  may  be  an  exception  to  this  S»^^ 
general  rule,  where  the  chose  in  action  is  assignable  by  agreement 
between  the  parties  though  not  at  law,  as  in  the  case  of  a  policy  of 
insurance,  upon  an  assigmnent  of  which  the  insurance  society  will 
recognize  the  title  of  the  assignee  (x).      And  if  the  trustee  have 
accepted  and  acted  upon  the  trusts  declared  by  any  voluntary  instru- 
ment, the  court  will  not  afterwards  suffer  the  settlor  to  revoke  or  alter 
his  previous  disposition  to  the  prejudice  of  the  trustee  (g).     And  it  is 
clear,  that  as  regards  the  rights  and  remedies  between  the  cestui  que 
trust  and  his  trustee^  the  fact  of  the  creation  of  the  trust  being  volun- 
tary will  be  wholly  immaterial,  if  the  relation  of  trustee  and  cestui  que 
trust  have  been  actually  created  (z). 

An  assignment  of  a  policy  of  insurance  in  trust  will  carry  with  it  not  Assignment  of 
only  the  oriirinal  sum  assured,  but  all  bonuses^  or  other  additions,  which  ^?^^  <>^i^- 

•'  °  ,  surance  cames 

may  be  afterwards  made.    And  the  trustees  will  be  entitled  to  receive  with  it  aU 
all  such  additional  sums,  and  will  hold  them  on  the  same  trusts  as  the  ^"^^^  bonuses, 
original  sum,  although  they  may  not  be  expressly  mentioned  in  the 
settlement,  and  although  the  declaration  of  the  trusts  applied  in  terms 
to  the  original  sum  only  (a). 

Where  the  party  liable  to  the  payment  of  the  debt  or  other  chose  Duty  of  tms- 
in  action  becomes  bankrupt  or  insolvent,  it  is  the  duty  of  the  trustee  *f?'^^®"  *^^ 

-        ,  All  debtor  becomes 

to  prove  agamst  his  estate  for  the  amount.  And  where  there  are  bankrupt  or  in- 
several  trustees,  they  must  all  join  in  making  the  proof  (i),  unless  an  '^^^^^' 
order  be  obtained  for  one  of  them  to  prove  (c).  The  concurrence  of  the 
cestui  que  trusts  in  the  proof  is  in  general  also  necessary,  for  the  debt 
may  have  been  paid  to  the  cestui  que  trusty  which  might  be  a  good 
discharge  to  the  debtor  (d).  But  where  the  whole  legal  interest  is 
vested  in  the  trustee,  and  the  cestui  que  trusts  are  infants,  or  otherwise 
incapacitated  from  any  binding  act,  the  trustee  may  prove  alone  («). 


(tt)  AntroJnu  v.  Smithy  12  Yes.  39  ;  Ed- 
voardi  ▼.  J<me9, 1  M.  &  Cr.  226 ;  MeekY,Kei' 
iletpeilf  1  Hare,  474 ;  but  see  isioane  y.  Ca- 
dogan,  2  Sugd.  V.  &  P.  Appendix,  26,9th  ed.; 
CoUinton  ▼.  Patrick,  2  Keen,  123  ;  Tide  m- 
pra,  Pt.  1.  DiT.  I.  Ch.  II.  Sect.  5. 

(jf)  Forteicue  ▼.  Bameit,  3  M.  &  K.  36 ; 
Bdteardt  v.  Jonu,  1  M.  &  Cr.  239 ;  sediride 
Ward  ▼.  Audlandt,  stated  iuprOf  p.  54. 

(y)  Rpcro/t  v.  ChrUty,  3  Beav.  238  ;  see 
Hindt  ▼.  Blake,  ib,  234 ;  M^Faddeny.  Jen- 
kin,  1  Hare,  458 ;  S.  C.  PhiU.  153. 

{z)  Leehmere  t.  Earl  ^f  Carliele,  3  P. 


Wms.222;  Mipra.Pt.I.Div.I.Cb.  II.  Sect.5. 

(a)  Courtney  v.  Ferrers,  1  Sim.  137 ; 
Parker  v.  Both,  9  Sim.  388. 

(fi)  Ex  parte  Righy,  19  Yes.  463  ;  2  Rose, 
224  ;  Burridge  y.  Row,  1 N.  C.  C.  183, 583 ; 
8  Jurist,  299. 

(c)  Ex  parte  Smith,  I  Deac.  385;  2  M. 
&  A.  536  ;  ex  parte  Phillips,  2  Deac.  334. 

(d)  Ex  parte  Dubois,  1  Cox,  310 ;  Beard- 
more  y.  Cuttenden,  Cooke,  211 ;  ex  parte 
Herbert,  2  Gl.  &  G.  161 ;  ex  parte  Green,  2 
Deac.  &  Ch.  116. 

(e)  Ex  parte  Dubois^  1  Cox,  312. 
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What  a  suffi- 
cient declara- 
tion of  trust  for 
charity. 


Part  m.    In  a  proof  by  tnuitees  the  inBtmnieiit  creating  the  tmat  diould  be 
cJ^'u.   exhibited  (/). 

8«CT.  2.  Where  a  trustee  of  a  ehoie  in  action^  such  as  a  recognizance,  rekases 

liiMlityofa  ^  Without  consideration,  he  will  be  decreed  in  equity  to  replace  the 
i^mT'^a^T'  P™®^P**  ^^^  interest  (g).  But  it  has  been  held,  that  a  trustee  will 
III  Mfjon.  be  justified  in  releasing  a  debt,  if  such  a  proceeding  be  for  the  benefit 

of  the  trust.  As  where  a  trustee  released  an  insolvent  tenant  from 
the  arrears  of  rent  in  order  to  get  him  to  give  up  possession  of  tk 
estate  (A). 

XV.— O/  Trustees  for  Charitable  or  Publie  Pwrpoem. 

The  rules  of  construction  applicable  to  trusts  for  charitable  pv^ 
poses  differ  materially  in  many  respects  from  those  respecting  ordiuij 
trusts,  and  there  are  also  important  distinctions  as  to  the  nature  and 
extent  of  the  jurisdiction  of  the  Court  of  Chancery  in  enfordsg  or 
controlling  the  execution  of  these  trusts. 

It  has  been  stated  in  a  previous  Chapter  (t),  that  where  the  object 
of  a  testator  is  charity,  a  far  less  accurate  and  definite  declaration  of 
trust  will  suffice,  than  is  requisite  in  other  cases.  Lord  £ld<m 
observed  in  a  modem  case  (i),  *'  neither  is  there  any  doubt,  that  th 
same  words  in  a  will  when  applied  to  the  case  of  individuals,  maj 
receive  a  very  different  rule  of  construction  from  that,  which  wooU 
govern  them,  if  applied  to  the  case  of  charity.  If  I  give  my  proper^ 
to  such  person  as  I  shall  hereafter  name  to  be  my  executor,  ud 
afterwards  appoint  no  executor ;  or  if  having  appointed  an  exeentoi, 
he  dies  in  my  lifetime,  and  I  appoint  no  other  to  supply  his  jrfaoe,  is 
either  of  these  cases,  as  to  individuab,  the  testator  must  be  held  intes* 
tatCi  and  his  next  of  kin  will  take  the  estate.  But  to  give  eflfect  tot 
bequest  in  favour  of  charity,  the  court  will  in  botii  instances  snppif 
the  place  of  an  executor,  and  carry  into  effect  that,  which  in  the  case 
of  individuals  must  have  failed  altogether.  A  third  principle,  iMA 
it  is  now  too  late  to  call  in  question,  is,  that  in  all  cases,  in  which  the 
testator  has  expressed  an  intention  to  give  to  charitable  purposes,  if 
that  intention  is  declared  absolutely,  and  nothing  is  left  uncertain,  bat 
the  mode  in  which  it  is  to  be  carried  into  effect,  the  intention  will  be 
carried  into  execution  by  this  court,  which  will  then  supply  the  mode, 
which  alone  was  left  deficient.  Again  in  the  case  of  an  individual,  if  I 
leave  my  estate  to  such  person  as  my  executor  shall  name,  and  appoint 
no  executor,  or  having  appointed  one,  he  dies,  and  I  neglect  to  supply 
his  place  with  another ;  it  is  admitted,  that  the  bequest  so  giveo 
amounts  to  nothing.     Yet  it  cannot  be  denied  that  such  a  bequest  to 


Rules  of  con- 
Btmction  laid 
down  by  Lord 
Eldon. 


(/)  Green.  149. 

{g)  Jewm  v.  But  A,  1  Vcm.  342. 

(A)  Blme  ▼.  Mmhtdl,  3  P.  Wms.  381. 


(t)  Amte,  p.  102. 

{k)  MiUa  T.  AnMT,  1  Met.  5I»,  94. 
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charity  would  indicate  that  general  charitable  intention,  which  accord*  Part  III* 
ing  to  the  rules  of  law,  is  sufficient  to  give  it  eflfect ;  and  that  the  court  cJ^'Ilin 
in  such  a  case  would  assume  the  office  of  the  executor  ^  (/).  Sbct.  t. 

And  in  the  previous  case  of  Moggridge  v.  Thachwell  (m),  the  same 
great  judge  laid  it  down  as  proved  by  the  authorities,  ^*  That  if  the 
testator  has  manifested  a  general  intention  to  give  to  charity,  the  fait 
lire  of  the  particular  mode,  in  which  the  charity  is  to  be  effectuated, 
shall  not  destroy  the  charity:  but  if  the  substantial  intention  is 
charity,  the  law  will  substitute  another  mode  of  devoting  the  pro- 
perty to  charitable  purposes,  though  the  fonniA  intention  as  to  the 
mode  cannot  be  accomplished^  (m). 

In  accordance  with  these  principles,  it  has  frequently  been  decided.  Where  there  is 
that  where  a  testator  has  sufficiently  expressed  his  intention  to  dia-  fof^iarity^e 
pose  of  his  estate  in  trust  for  charitable  purposes  generally^  the  gene-  f^^  of  the 
ral  purpose  will  be  enforced  by  the  court  to  the  exclusion  of  any  claim  ^^eU  imm^e- 
of  the  next  of  kin  to  take  under  a  resulting  trust ;  although  the  jwrr-  '^'^• 
ticular  purpose  or  mode  of  application  is  not  declared  at  all  by  the 
testator  (n).     And  the  same  rule  prevails,  although  the  testator  refers 
to  some  past  or  intended  declaration  of  the  particular  charity,  ^Hbich 
declaration  is  not  made,  or  cannot  be  discovered  (e>) ;  and  although  the 
selection  of  the  objects  of  the  charity,  and  the  mode  of  application  are 
left  to  the  discretion  of  the  trustees.    And  it  is  immaterial  that  the 
trustees  refuse  the  gift,  or  die,  or  that  their  appointment  is  revoked  in 
the  lifetime  of  the  testator,  causing  a  lapse  of  the  bequest  at  law  {p). 

The  same  construction  will  also  be  adopted,  where  a  particular 
charitable  purpose  is  declared  by  the  testator,  which  does  not  exhaust 
the  whole  value  of  the  estate  {q) ;  or  where  the  particular  trust  cannot 
be  carried  into  effect  either  for  its  uncertainty  (r),  or  its  illegality  («), 


(0  i^li»  V.  Fmrmgr,  1  Mer.  94,  96. 

(m)  Moggridgt  ▼.  ThaeJkweil,  7  Ves.  69  ; 
ante,  p.  132. 

(n)  AtL^Otm.  ▼.  Maihewt,  2  Lct.  167; 
Clifford  T.  FraneU,  2  Freem.  330 ;  BaylU  v. 
Ait^Gen.  2Atk.339;  AiL-Gen.  y.Herrick, 
AmbL  712 ;  Paiee  ▼.  Arehbi»hop  qfCanter^ 
bury,  14  Yes.  371, 2 ;  Tide  MuprUj  p.  98. 

(o)  Case,  2  Freem.  261 ;  7  Yes.  73,  and  1 
Mer.  59;  Att.'Oen,  t.  Sjfderfen,  1  Yem. 
224  ;  7  Yes.  43,  n. ;  Cook  v.  Dtmienjleid,  2 
Atk.  562,  567 ;  Mtlh  v.  Farmer^  1  Mer.  55 ; 
CommiBtioners  qf  Char,  Donatumi  y.  8uU 
livamt  1  Dr.  &  W.  501 ;  Tide  supra,  p.  98. 

(j9)  Ait, 'Gem,  t.  Hickman^  2  Eq.  Ca.  Abr. 

193  ;  ITOyiey  t.  AiL-Gen,  2  Eq.  Ca.  Abr. 

194  ;  7  Yes.  58,  n. ;  WMU  t.  WMte,  1  Bro. 
C.  C.  12 ;  Moggridge  T.  Thaekwell,  1  Yes. 
jun.  464  ;  7  Yes.  36 ;  Mille  t.  Farmer,  1 
Mer.  55;  Ait-Gen.  t.  Clegg,  I  Atk.  356; 
Ait,-  Gen,  t.  Andrew,  3  Yes.  633. 

(q)  Thetford  School  case,  8  Co.  130 ;  Att.- 
Gen,  T.  Arnold,  Show.  P.  C.  22 ;  Att-Gen, 
T.  Mayor  qf  Coventry,  2  Yem.  327  ;  Att,- 
Gen,  T.  Johnson,  Ambl.  190 ;   Att.'Gen,  t. 


S^ks,  ib.  201 ;  Att,^  Gtn,  v.  Haberdashers^ 
Company,  4  Bro.  C.  C.  103;  Att.-Gen,  t. 
Tonner,  2  Yes.  Jan.  1 ;  Att,'Gen,  t.  Mim^ 
shuU,  4  Yes.  11 ;  At t.^  Gen.  t.  Mayor  qf 
BrUtol,  2  J.  &  W.  308 ;  Att.-Gen.  t.  Caius 
Coll,  2  Keen,  150;  Att.-Gen.  t.  Catherine 
Hall,  Jac.  381 ;  Att.-Gen,  y.  Dregters^  Com- 
pany, 4  BeaT.67  ;  Att.-Gen,  t.  Wansey,  15 
Yes.  230 ;  Att.-  Gen.  t.  Disne,  2  M.  ft  K.  342 ; 
Att.-Gen.  t.  Merchant  Venturers^  Society,  6 
Beay.  338. 

(r)  Att.-Gen,  t.  Mathews,  2  Ler.  167; 
S.  C.  Finch,  245,  and  7  Yes.  69,  70,  stated ; 
Moggridge  t.  Thaekwell,  1  Yes.  jun.  464  ;  7 
Yes.  36 ;  Pieschell  r.  Paris,  2  S.  ft  St.  384  ; 
Simon  T.  Barber,  5  Ross.  112 ;  Bemt^i  y. 
Hayter,  2  Beay.  81. 

(«)  Att.-Gen,  t.  Green,  2  Bro.  C.  C. 492 ; 
Da  Costa  y.  De  Paz,  Ambl.  228 ;  2  Sw.  487, 
n. ;  Att.-Gen.  y.  Baxter,  1  Yem.  848;  Cory 
y.  Abbott,  7  Yes.  490 ;  Att.-Gen,  y.  Tsdd,  1 
Keen,  803 ;  Att.-  Gen,  y.  Bowyer,  3  Yes.  713 ; 
Widmore  y.  Gooemors  qf  QMen  Ann^s 
Bounty,  AmbL  637;  Att.-Gen.  T.  Guise,  2 
Yem.  266. 
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jSiecMf,  if  there 
be  no  gmtrai 
intention  in 
fftTour  of 
charitj. 


What  a  tuffl. 
dent  charitable 
object 


Thoae  ex- 
pressed in  Btat. 
43  Eli2.  c.  4. 


or  for  want  of  proper  objects  (t).  And  in  all  these  cases  the  genenl 
intention  of  the  testator  in  favour  of  charity  will  be  efiectuated  by  the 
court,  through  a  cy  pres  application  of  the  fund. 

However  this  construction  will  not  prevail,  unless  the  testator  has 
shown  an  intention  to  give  to  charity  generally  ;  and  if  the  establish- 
ment or  benefit  of  a  particular  specified  charity  only  be  contemplated 
by  him,  and  that  charity  cannot  take,  the  charitable  bequest  thus  £sul- 
ing  will  be  suflfered  to  devolve  as  in  other  cases  of  ineffectual  diqiosi- 
tions  of  property  by  will  (tc).  The  existence  or  non-existence  of  such 
a  general  intention  ia  favour  of  charity,  must  be  gathered  from  the 
entire  will  in  every  case,  and  it  is  difficult  to  lay  down  any  genenJ 
rules  of  construction  on  this  point ;  these  will  best  be  collected  tronn.  a 
reference  to  the  several  decided  cases,  which  are  mentioned  in  the  note 
below  (x). 

.  We  will  now  proceed  to  consider  what  are  proper  ^*  charitable "" 
objects,  within  the  legal  acceptation  of  the  term. 

The  stat.  43  Eliz.  c.  4,  usually  known  as  the  Statute  of  Charitable 
Uses,  has  long  been  regarded  as  having  fixed  the  standard  of  what  is 
to  be  deemed  a  good  charitable  purpose ;  and  no  trust  will  be  esta- 
blished by  the  court  as  charitable,  unless  it  be  for  some  of  the  pur- 
poses, which  are  enumerated  in  that  statute^  or  which  by  analogy 
come  within  its  spirit  and  intendment  (y). 

It  may  be  premised  however,  that  a  gift  for  ^^  charity  ^  or  *^  charita- 
ble purposes,^  generally  without  adding  more  (z) ;  or  for  the  benefit  of 
the  '^poor  ^^  (a),  or  '' indigent  ^^  (&),  is  a  sufficient  charitable  purpose. 
As  is  a  trust  for  '^  such  religious  and  charitable  purposes^  as  the  trus- 
tees may  think  proper  (c)«  And  so  a  direction  to  apply  the  propertVt 
^^  having  regard  to  the  glory  of  God  in  the  spiritual  welfare  of  his 
creatures,^^  is  a  religious,  and  therefore  a  charitable,  trust  (</ ). 

The  uses  enumerated  in  the  preamble  of  the  statute  as  charitable 
are,  gifts,  devises,  &c.,  for  the  relief  of  aged,  impotent,  and  poor  peo- 
ple ;  for  maintenance  of  sick  and  maimed  soldiers  and  mariners ;  for 

(0  Ait.' Gen,  ▼.  (Hip  qf  London,  3  Bio.  C. 
C.  171 ;  Ait,' Gen.  v.  Boultbee,  2  Yes.  jun. 
380 ;  Hayter  v.  JYego,  5  Russ.  113  ;  Att.^ 
Gen,  ▼.  Ironmonger?  Con^ang,  2  M.  &  K. 
576 ;  S.C.  2  Beav.  373 ;  Cr.  &  Ph.  208  ; 
AU.'Gen.  r.  Biekop  qfUandi^f,  2  M.  &K. 
686,  stated;  AtL-Gen.  y.  Gibeon^  2  Beav. 
317,  n.;  Att.-Gen.  v.  Oglander,  3  Bro.  C. 
C.  160 ;  Martin  v.  Maugham,  8  Jurist,  609 ; 
vide  eupra,  p.  98,  et  seq. 

(tt)  Vide  tupra,  Pt.  I.  Div.  II.  Ch.  I. 
Sect.  3. 

(*)  Ait.'  Gen.  t.  Biehop  qf  O^rd,  1  Bro. 
C.  C.  444,  n. ;  8.  C.4  Yes.  431 ;  Att.-Gen. 
v.  Goulding,  2  Bro.  C.  C.  427 ;  Grievee  v. 
Caee,  4  Bro.  C.  C.  67 ;  1  Yes.  jun.  548 ; 
Att.»Gen.  y.  Whitchurch,  3  Yes.  141 ;  Cbr- 
bgn  y. /VmcA,  4  Yes.  418;  Ait.'Oen.  y. 
r,  9  Yes.  535 ;  Att.-  Gen.  y.  Hinxman, 


2  J.  &  W.  270 ;  De  Theminee  y.  He 
neval,  5  Russ.  288  ;  West  y.  ShniiietcoHh, 
2  M.  &  K.  684,  698  ;  Att.-Gem.  y.  Grocer^ 
Compaa^,  12  Law  Journ.  N.  S.,  Chanc  196. 

(y)  2Rop.Legs.  lll,etseq.;  2Stoi7E4]. 
Jur.  377  ;  Moriee  y.  Biehop  qf  Durhmn^  9 
Yes.  405. 

(z)  CHJford  y.  Fronde,  2  Freem.  330 ; 
Ait. 'Gen,  y.  Sgderfen,  1  Yern.  224 ;  7  Yes. 
43,  n.;  Att.-Gen  y.  fferriek,  AmbL  713 
Moggridge  y.  Thaehweii,  7  Yes.  36  ;  MiOe 
y.  Firmer,  1  Mer.  55  ;  Legge  y.  AegiUf  T.  & 
R.  265,  n. 

[a)  Naeh  y.  Morleg,  5  Beay.  177. 

[bS  Kendall  y.  Grieger,  5  Beay.  300, 303. 

(c)  Baker  y.  Sutton,  1  Keen,  224. 

{d)  Cdrue  y.  Towneend,  13  Lew.  Journ. 
N.  S.,  Chanc.  169. 
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schoob  of  learning,  free  schools,  and  scholars  of  universities;  for 
repairs  of  bridges,  ports,  havens,  causeways,  churches,  sea  banks,  and 
highways ;  for  education  and  preferment  of  orphans ;  for  or  towards 
the  relief,  stock,  or  maintenance  for  houses  of  correction ;  for  mar- 
riages  of  poor  maids ;  for  supportation,  aid,  and  help  of  young  trades- 
men, handicraftsmen,  and  persons  decayed  ;  for  relief  or  redemption  of 
prisoners  or  captives ;  and  for  aid  or  ease  of  any  poor  inhabitants  con- 
cerning payments  of  fifteenths,  setting  out  of  soldiers,  and  other 
taxes  (e). 

Besides  the  above,  purposes  of  a  similar  nature  have  been  deter-  Or  lellgioiit 
mined  to  be  charitable  uses.  Thus,  gifts  for  the  diffusing  the  Pro-  P^'^TOiei. 
testant  tenets  of  the  Christian  religion,  and  promoting  public  worship 
according  to  those  tenets,  and  for  providing  for  its  ministers--for 
instance,  bequests  for  the  advancement  of  the  Christian  religion 
among  infidels  (f)  ;  for  the  augmentation  of  poor  vicarages  (g)  ;  for 
the  building  of  a  church  (A)  or  erecting  an  organ  gallery  (t)  ;  for  the 
paying  off  of  an  incumbrance  on  a  licensed  meeting-house  (k)  ;  the  re- 
pairing parsonage-houses  (/)  ;  the  support  of  a  preacher  of  a  certain 
chapel  (m) ;  or  of  dissenting  ministers  in  England  (n) ;  or  for  the 
vicar  or  curate  of  a  certain  place  for  preaching  an  annual  sermon  on  a 
certain  day  (o)  ;  or  to  the  singers  sitting  in  the  gallery  of  a  certain 
church,  to  be  paid  on  a  certain  day  (p) ;  to  the  clerk  of  a  parish  to 
keep  the  chimes  of  a  church  in  good  repair  to  play  certain  psalms  (q)  ; 
for  the  support  of  a  burial  ground  (r),  have  all  been  held  to  be 
charitable  purposes.  So  also,  gifts  for  the  promoting  public  works  for  ^  P"^^*  P"'* 
the  convenience  or  benefit  of  the  public,  or  of  the  inhabitants  of  a 
particular  place,  are  considered  as  charitable  uses. — For  instance,  a 
gift  for  the  improvement  or  benefit  of  a  city  (a)  ;  a  sum  of  money  to  be 
applied  in  forming  works  for  supplying  the  inhabitants  of  a  town  with 
spring  water  (t)  ;  or  for  the  support  of  a  public  botanical  garden  («), 
have  been  supported  as  charitable.  As  have  also  gifts  to  promote  the 
education  or  the  relief  of  the  poor ;   for  establishing  a  school  (x)  ;  for 


(«)  2  Rop.  Legs.  Ill ;  2  Story,  £q.  Jar. 
381 

(/)  Mi.^Oen.  ▼.  (hll.  qf  William  ^ 
Mary^  1  Ves.  jan.  245. 

(ff)  Widmore  v.  Woodrtff*,  Ambl.  636. 

(A)  Ati.'Oem.  ▼.  Buper,  2  P.  Wms.  125 ; 
Aii.'  Gen.  t.  BiMhop  qf  Ojtford,  1  Bro.  C.  C. 
444,  n. 

(i)  Adnam  t.  Coht  6  Beav.  353. 

(k)  Corbyn  ▼.  French,  4  Yes.  418,  427. 

(/)  AlL'Gen,  t.  Biehop  qfCheiter,  I  Bro. 
C.  C.  444. 

(m)  Grievee  y.  Cote,  4  Bro.  C.  C.  67 ;  5.  C. 
1  Ves.  jun.  548;  Ait'Gen.  v.  Pearion,  3 
Mer.  353,  409. 

(ft)  Waller  t.  Childe,  Ambl.  524 ;  Ait.- 
Gen.  ▼.  Hinehnan,  2  Eq.  Abr.  193  ;  Weet 


y.  Shuttleworih,  2  M.  &  K.  696. 

(o)  Sorretby  ▼.  Holline,  Highmore,  174  ; 
J\imer  t.  Offden^  1  Cox,  316. 

(p)  Ibid. 

Iq)  Ibid. 

(r)  Doe  V.  Pitcher,  6  Taunt.  363. 

(#)  Hawee  t.  Chapman,  4  Ves.  542 ;  Alt.* 
Gen.,  y.  Broton,  I  Swanst.  265  ;  Alt.* Gen, 
y.  Heelie,  2  S.  &  St.  67  ;  Alt. -Gen.  y.  Cor-, 
pwaticm  qf  Dublin,  1  Bligh,  N.  S.  337 ;  Att.^ 
Gen.  y.  Mayor  of  Carliele,  2  Sim.  437 ;  Alt.- 
Gen.  y.  Corporation  qf  Skrewtbury,  6  Beay. 
220. 

(/)  Jonee  y.  Williame,  Ambl.  656. 

(m)  Townley  v.  Bedwell,  6  Ves.  194. 

\x)  Alt.- Gen.  y.  Williame,  4  Bro.  C.  C. 
525. 
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Parv  III.    erecting  a  small  school-houfle  and  a  hotiae  for  tlie  ]BMter(y);  mi 

CBAma  IL    bequests  to  the  poor  inhahttants  (z);  or  to  tlie  widows  and  dnUici 

Sbop.  t.       of  seamea  belongiiig  to  a  town  (a) ;  or  to  the  widows  and  oriAaB8(l); 

or  to  the  poor  inhabitants  of  a  pariah  (c) ;  or  for  the  support  <tf  h» 

pitals  (d) ;  or  to  establish  a  life-boat  (e) ;  or  for  the  b«D^  d  tk 

British  Museum  (/). 

In  a  modem  case,  where  the  question  of  what  would  eoosliiutea 
charitable  purpose  was  fully  discussed.  Sir  J.  Leach,  V.  C^  said  tbi 
he  was  of  opinion  ''that  funds  supplied  from  the  gift  of  the  croim,ar 
from  the  gift  of  the  legislature,  or  from  private  gift,  for  any  I^ 
public  or  general  purpose^  are  charitable  fimds  to  be  admiaisteidi  bj 
courts  of  equity.  And  it  is  not  material  that  the  particular  public  or 
general  purpose  is  not  expressed  in  the  Statuteof  Elisabeth,  if  it  come 
within  the  equity  of  that  statute.  Thus  a  gift  to  Tnainift.;ii  apresdiing 
minister — a  gift  to  build  a  sessions-house  for  a  county — a  gift  by  fu- 
Uament  of  a  duty  on  coals  imported  into  London,  for  the  purpose  rf 
rebuilding  St.  Paul's  church  after  the  Fire  of  London — haye  all  becD 
held  to  be  charitable  uses  within  the  equity  of  the  Statute  of  Elia- 
betii  '^  (g).  So  a  trust  to  assist  a  literary  person  in  his  puxsutts  isafao 
a  good  diaritable  trust ;  as  is  a  trust  to  found  an  essay  an  a  subject  of 
science  (A) . 
Tnuts  for  poor  So  where  there  ia  a  trust  for  the  benefit  of  po<Nr  ^^  householden''  or 
OT  "'^kS"  P*^  "  reUtions ;''  although  each  mdividual  object  may  be  said  to  bt 

private,  yet  in  the  extenfiiyeneas  of  the  benefit  aecniing  from  sock 
trusts  they  may  yery  properly  be  called  public  charitiea^  and  wiD  be 
treated  as  such  (i). 

But  there  has  been  already  occasion  to  observe  that  a  trasi  fe 
'^private  ^^  charities  cannot  be  enforced  by  the  court  as  a  diaritaUe 
purpose  (k) ;  and  also  that  a  direction  to  i^ply  a  fund  diaeretioiiaiSj 
in  fovour  of  objects  of  *^  benevolaice  and  liberality  ^^  does  not  eome 
within  the  technical  meaning  of  the  term  *^  charitable  ^  (i).  dttiitji 
said  Sir  W.  Orant,  in  its  widest  sense  denotes  aU  the  good  alfeetioM 
men  ought  to  bear  towards  each  other ;  in  its  more  restricted  and  oohh 


But  not  trusts 
for  "priTate'* 
charities. 


(y)  Ait^Om.  y.  Bowh$,  %  Yes.  547; 
Johntton  v.  SwanHf  3  Mad.  457. 

(jr)  Ati.'Gen.  v.  Corporation  (^  Bonier , 
3  Russ.  395 ;  Att.'OeH,r,  WUknuomt  1  Beay. 
370 ;  BriHow  y.  BrUiowi  5  Beay.  289. 

(a)  Poweii  y.  Att-Gm.  3  Mer.  48. 

(^  Att.'Gen,  y.  Comber,  2  S.  ft  St.  99. 

(c)  Att.^Gen.  y.  Chrke,  Ambl.  422;  Atf.* 
Gen. y. BuUer,  Jac.  407 ;  Att.'Gen,yr,  Ward^ 
3  Yes.  jun.  328 ;  Att.-Gen^  y.  Pearte,  2 
Atk.  38;  AtU'Gen,  y.  Preeman,  1  Dan. 
117. 

(d)  Mtuiere  y.  JUotlvrf,  I  P.  Wms.  420. 
{e)  Johneton  y.  8wann,  3  Mad.  457. 
(/)  Trutieee   qf  BritUh    Museum    r. 


WMH,  2  S.  ft  St.  594. 

Cif)  AH.-  Gen.  y.  HeeHe,  2  S.  ft  St.  67, 7^ 

(h)  Tkempeon r.  l%omfnm,  1  CaHN.C 
C.  S95* 

(i)  At$,^Gen.Y.Pearte,tAik.9B;  WMk 
y.  WhUe,  7  Yes.  423  ;  see  NmtM  y.  Jftr^f* 
5  Beay.' 177. 

(*)  Ommaney  y.  JMrJUr,  T.  ft  B-  270; 
JBINtf  y.  ;Slr%,  1  M.  ft  Cr.  2{» ;  i«u«  y.  J6r- 
ley,  5  Beay.  177;  ante,  Pt.  LDiy.IT.Ck.l. 
Sect.  3. 

(0  Moriee  y.  JJMy  ^  JHnnlaw,  9  Tci» 
399 ;  8.  a  10  Yes.  522,  and 
Afien,  3  Mer.  17. 
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mon  sense,  relief  to  the  poor.    la  neither  of  these  saises  is  it  em*     Part  IIL 
ployed  in  the  Court  of  Chancery  (w).  C^I^'  a 

So  it  has  been  held,  that  a  gift  for  ^^  schools  of  art^  is  not  a  chari-      ascr.  3. 
table  purpose  (»).  Orfor<<ichooii 

And  in  a  very  late  case  it  was  held  by  Lord  Langdale,  M.  R.,  that  a  of  art/' 
gift  of  a  residue  to  trustees  to  be  by  them  ^>plied  for  the  relief  of  ^^  "rf"^" 
domestic  distress,  assisting  indigent  but  deserving  individuals,  or  ti^  nenl  utnity." 
couraging  undertakings  of  general  ntiUty  in  such  mode  and  proportions 
as  their  own  discretion  may  suggest,  was  not  such  a  charitable  trust 
as  could  be  enforced  by  the  court;  for  althou^  the  first  part  cS  the 
trust  might  have  been  supported  as  a  good  charitable  purpose  owing  to 
the  use  of  the  word  ^*  indigent,"  yet  the  latter  alternative  in  ikvour 
of  undertakings  of  ^^geaeal  utility,"  rendered  the  trust  too  indefi* 
nite  (o). 

And  it  is  settled  that  a  trust  to  present  to  a  church  on  the  nomina-  Or  for  piesenu 
tion  of  the  parishioners  at  large  is  not  of  a  public  nature ;  and  any  ^^nonSx^t^ 
question  arising  on  such  a  trust  must  be  brought  before  the  court  ^^  '|^paiishion. 
by  an  ordinary  suit,  and  not  by  an  information  by  the  Attorney- 
General  (j?). 

Moreover  in  determinii^  whether  or  not  there  is  a  proper  charitable 
purpose,  the  source,  from  whence  the  fund  is  derived,  as  well  as  the 
object,  to  which  it  is  to  be  applied,  must  be  attended  to.    The  fund  The  trust  m«t 
must  proceed  from  the  gift  cr  bounty  either  of  the  crown  or  state,  (NT  ^"^tll^H 
some  private  person,  otherwise  it  will  not  be  charitable :  and  therefiore  <<  bounty." 
rates  or  assessment,  levied  under  an  act  of  parliament  by  the  inha- 
bitants of  a  town  on  themselves  for  the  improvement  or  benefit  of  their 
town,  are  not  dbaritable  funds  to  be  administered  by  the  court ; — ^for 
there  is  no  gift  or  bounty  in  the  creation  of  such  a  fund  (q). 

It  is  clearly  settled  that  the  court  here  has  jurisdiction  to  enforce  Trusts  for 
the  performance  of  a  charitable  trust  created  in  this  country,  although  nti^^ 
the  object  of  the  trust  is  a  foragn  charity  (r)  ;  although  it  will  not  ported,  when  ? 
interfere  to  direct  the  application  of  the  trust  fund,  where  there  is  a 
competent  jurisdiction  in  the  foreign  country  for  that  purpose  («)• 
But  it  is  to  be  observed,  that  a  trust  for  a  foreign  charitable  purpose 
cannot  be  supported  here,  if  it  contravene  the  policy  of  the  English 
law,  although  it  may  not  be  iUegal  according  to  the  laws  of  the  state 


(m)  9  Yes.  405 ;  see  ante,  Pt.  I.  DW.  I. 
Ch.  II.  Sect.  4,  PL  III. ;  and  Pt.  I.  DW.  IL 
Cli.  I«  Sect.  3. 


M  Duke,  Char.  Us.  128. 


Kendall  y.  Granger,  5  Beav.  300. 
(p)  Ati.^Oen.  ▼.  Parker.lYes,  43;  AU.- 
Gen.  v.  Neweomke,  14  Yes.  1, 6  ;  see  Fearon 
r.  JVebd,  14  Yes.  19  ;  AtL-Gen.  t.  C^miii^» 
2  N.  C.  C.  139, 149. 

g)  Ait-Oen.  v.  BeelU,  2  S.  &  St.  77. 
[r)  Olipkanav,  Hendrie,  I  Bto.C.C.b7l; 
Cdmpdeil  ▼.  Radnor,  i^.  171;  At i. -Gen.  v. 


i 


Biihop  of  Cheeter,  ib.  444 ;  Att.^Qen,  ▼. 
City  qf  London,  3  Bro.  C.  C.  171 ;  8.0,1 
Yes.  jun.  243 ;  Att,-  Gen.  v.  Lepine,  19  Yes. 
309 1  S,  C,2  Sw.  181 ;  Goapel  Propagation 
Society  y.  Att.-Gen.  3  Rubs.  142  ;  Curtia  y. 
Button,  14  Yes.  537 ;  Maekintoth  y.  Tbwnt- 
end,  16  Yes.  330 ;  Emery  y.  HiU,  1  Rnss. 
Ill ;  Thompion  y.  Thompwn,  8  Jurist,  639. 
(f)  Provottqf  Edinburgh  v.Anbery,  Ambl. 
236;  Emery  y.  Hiii,  1  Russ.  Ill ;  Collyer 
y.  Burnett,  Taml.  79. 
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Skot.  2, 


Illegal  charities 
not  fupported. 


pentitioiii" 
purposes  illegal. 


Part  III.    where  the  charity  is  to  be  established.    And  on  this  ground  the  court 
Cbaftbr  11.    ^^  declined  to  enforce  trusts  for  the  support  of  foreign  Roman 
Catholic  establishments  before  the  recent  act  (2  &  3  Will.  IV.  did) 
for  the  relief  of  Roman  Catholics  (t). 

And  trusta  for  charitable  purposes  in  this  country  caimot  be  sop- 
ported,  if  they  are  of  an  illegal  character.    And  their  illegality  may 
arise  either  from  their  being  in  contravention  of  the  conunon  law,  or  of 
Tmitsfor  <«8a-  some  statutory  provision.    Thus  gifts  to  superstitious  purposes  are 

illegal  and  void  by  the  general  policy  of  law  independently  of  any 
statute.  And  gifts  for  the  maintenance  of  persons  to  '*  pray  for  tk 
souls  of  the  dead,^  or  ^'  to  maintain  perpetual  obits,  lamps,  be.""  are 
superstitious ;  and  as  such  are  void  (u).  And  before  the  passingof  the 
act  2  &  8  Will.  IV.  c.  115,  trusts  for  the  propagation  of  the  RoinaD 
Catholic  faith  were  held  to  be  void  as  superstitious  (x).  But  by  that 
statute  Roman  Catholics  are  placed  on  the  same  footing  as  Protestant 
Dissenters  in  this  respect,  and  such  gifts  will  consequently  now  be 
supported  (y)  ;  and  it  has  been  decided,  that  that  act  is  retroq)ecth« 
in  its  operation  (z).  It  has  been  also  held,  that  a  gift  for  the  adraDce- 
ment  of  the  Jewish  religion  is  illegal  (a). 

By  the  statute  1  Edw.  VI.  c.  14,  all  gifts  to  the  superstitious  uses 
there  mentioned — viz.,  ^^  towards  or  about  the  finding  maintenance  or 
sustentation  of  any  priest  of  any  anniversary  or  obit,  lamp,  li^t  or 
lights,  or  other  like  thing" — devolve  beneficially  to  the  crown (i). 
But  if  the  superstitious  purpose  be  not  within  the  terms  of  that  statnte, 
but  is  void  from  the  general  illegality  of  its  object,  and  the  gift  has  not 
been  impressed  with  a  trust  for  charity  generally^  the  fiulure  viD 
create  a  resulting  trust  for  the  heir  or  next  of  kin  of  the  donor  (c). 

If  however  the  gift  create  a  general  trust  for  charity,  the  illegality 
of  the  particular  purpose,  as  being  superstitious,  will  not  affect  tk 
validity  of  the  general  trust,  and  the  duty  of  appropriating  the  amount 
to  other  charitable  purposes  will  devolve  upon  the  crown  (d). 

A  conveyance  on  devise  of  real  estate  in  trust  for  a  charitable  orpnlh 
lie  institution,  being  a  corporation  is  inoperative  by  the  Statutes  d 
Mortmain,  unless  it  be  sanctioned  by  a  license  from  the  crown  {e),  Hov^* 
ever  the  corporation  of  Queen  Anne's  bounty  is  an  exception  to  this 


Who  entitled 
onfaUure  of  the 
superstitious 
trust. 


Trusts  of  real 
estate  for  cha- 
ritable corpora- 
tions void. 


(0  De  Oarcia  y.  Lawson,  4  Ves.  434,  n.; 
Smart  v.  Prujean,  6  Ves.  567. 

(«)  Duke,  Char. Us.  466;2  Rop.  Legs.  113 ; 
2  Jarm.  Pow.  Dey.  13. 

(«>)  AiL-Gen,  v.  Todd^  1  Keen,  803 ;  Cory 
V.  Abbott,  7  Ves.  490;  Att.-Gen.  v.  Power, 
1  Ball  &  B.  145  ;  De  Theminee  ▼.  De  Bon- 
neval,  5  Buss.  288 ;  De  Garcia  v.  XatPton, 
4  Ves.  434,  n. ;  Smart  y.  Prujean,  8  Ves.  567 

(v)  Weet  y.  Shuttleworth,  2  M.  &  K.  684. 

(jr)  Bradihttw  y.  Tasker,  2  M.  &  K.  221. 

(a)  Da  Costa  y.  De  Paz,  2  Sw.  487,  n. ; 


sed  yide  Straue  v,  Goldemidf  8  Sim.  511. 

(b)  Att.-Gen.  y.  Fieimonffere'  Om^ 
2  Beay.  151. 

(e)  West  y.  ShtUilewortk,  2  M.  &  K.6S^ 
De  Themmee  y.  De  Bonneoai,  5  Russ.  2S^< 
vide  eupra,  p.  104. 

(d)  Da  Cotta  y.  De  Pas,  Ainbl.22B ;  S.  ( 
2  Sw.  487,  n. ;  Cory  v.  Abbott,  7  Vc$,A96 
West  y.  Shutilewwrih,  2  M.  &  K.  697.  < 
De  Themines  y.  De  Botmevat,  5  Russ.  29r: 
ante,  p.  98. 

(e)  Co.  Lltt.  99^  a. ;  1  Sand.  Us.  339,  s. 
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general  rule,  for  by  the  stat.  43  Oeo.  III.  c.  107,  that  institution  is    Part  III. 
exempted  from  the  operation  of  the  Mortmain  Acts.    '  CaAmR  ii 

Previously  to  the  stat.  9  Geo.  II.  c.  36,  there  existed  no  legal  re-       Sect.  2. 
striction  to  the  power  of  vesting  real  estate  in  trustees  for  such  chari-  Or  trusu  for 
table  purposes,  or  institutions,  as  were  not  of  a  corporate  character.  J^^^jf  *Sf* 
And  this  power  might  have  been  exercised  equally  by  deed  or  will,  tuteof  Mort. 
But  by  that  act,  all  gifts  by  toill  of  real  estate,  or  any  interest  therein,  ^  gj;  ^  ^^'  "' 
in  trust  or  for  the  benefit  of  any  charitable  uses  whatsoever  are  made 
void ;  as  are  voluntary  conveyances  inter  vivos  for  the  same  purposes, 
unless  made  by  deed  indented  and  sealed  and  delivered  in  the  presence 
of  two  or  more  witnesses  twelve  calendar  months  before  the  death  of 
the  donor,  and  inroUed  in  the  Court  of  Chancery  within  six  months 
after  execution.     By  the  4th  and  6th  sects,  the  two  universities  and 
their  colleges  (/),  and  the  CoQeges  of  Eton,  Winchester,  and  West- 
minster, are  expressly  exempted  from  the  operation  of  the  act. 

This  statute  has  been  determined  to  include  not  only  direct  devises  whattnuts  are 
of  real  estate  to  charitable  uses,  but  also  all  such  bequests,  as  in  any  ^**»i"  *J*** 
manner  affect  or  relate  to  interests  in  real  property.  Thus  bequests 
of  money  to  be  laid  out*"  in  the  purchase  of  lands  (^),  as  well  as 
of  lands  to  be  sold  (A),  or  of  sums  charged  upon  or  to  be  raised  by 
sale  or  mortgage,  or  by  any  other  means  out  of  lands  (£),  (including 
judgment  debts  (A),  or  the  lien  of  a  vendor  for  his  purchase-money  (/),) 
as  also  of  leaseholds  or  terms  for  years  (m),  money  secured  on  mort- 
gage (n),  or  money  to  be  applied  in  paying  off  incumbrances  affecting 
lands  in  mortmain  (o),  have  all  been  held  to  be  void  within  the  provi- 


(/•)  Sec  45  G«o.  III.  c  101. 

(ff)  Ait,'Oen.  t.  Jkariei,  9  Yes.  535 ;  Ait' 
Gem,  T.  HartufM,  Ambl.  451 ;  S.C.2  Ed. 
234 ;  Ait-Gen.  ▼.  Bowleg,  2  Yes.  547  ;  Wid- 
more  ▼.  Woodroffe,  Ambl.  637 ;  GrieveM  v. 
Caae,  4  Bro.  C.  C.  67  \  8.C.2  Cox,  301 ; 
Middleton  t.  CHiherow,  3  Yes.  734. 

(Jl)  TVuMieet  of  BriiUh  Mtueum  ▼.  Whiie, 
2  S.  &  St.  694 ;  Durour  y.  Moiieux,  1  Yes. 
320  ;  At i, 'Gen,  y.  Lord  Weymouth,  Ambl. 
20 ;  Cio'ti*  ▼.  Hution,  14  Yes.  537  ;  Waiie 
y.  Webb,  6  Mad.  71 ;  Graveiwr  y.  HdUam, 
AmbL  643. 

(i)  Arnold  y.  Chapman,  I  Yes.  108 ;  Ait,- 
Gen.  y.  Lord  Weymouth,  Ambl.  24 ;  Jack' 
eon  ▼.  Hurloek,  Ambl.  487 ;  Jonee  y.  Wil' 
Hams,  ib.  651 ;  Wriyht  y.  Boe,  1  Bro.  C.C. 
61 ;  Leaerqfl  y.  Maynard,  1  Yes.  jun.  279 ; 


White  y.  Evans,  4  Yes.  21 ;  Baker  y.  Hall, 
12  Yes.  497 ;  Cunie  y.  Pye,  17  Yes.  462 ; 
Ati.'Gen.  y.  Harley,  5  Mad.  321 ;  Cooke  y. 
Siationert^  Company,  3  M.  &  K.  266. 

(k)  CoUhuon  y.  Paier,  2  R.  &  M.  344. 

(/)  Harrieon  y.  Harriton,  1  R.  &  M.  71. 

(m)  Ait, 'Gen.  y.  Graves,  Ambl.  155  ; 
Ait.' Gen,  y.  Tomkina,  ib.  216  ;  Middleton  y. 
Spieer,  1  Bro.  C.  C.  201 ;  Paiee  y.  Arch- 
bishop of  Canierbury,  14  Yes.  364  ;  John- 
ston y.  Swann,  3  Mad.  457. 

(n)  Aii.-Gen.  y.  Caldwell,  Ambl.  635; 
Ait. 'Gen.  y.  Meyriek,  2  Yes.  44 ;  Howes  v. 
Chapman,  4  Yes.  542 ;  Ait.'Gen.  y.  MwtUiy, 
1  Mer.  327  ;  Johnsiony.  Swann, 3  Mad.  457. 

(o)  Corbyn  y.  French,  4  Yes.  418 ;  Waier- 
house  y.  Holmes,2  Sim.  162  ;  Daviesv.  Hop- 
kins, 2  Beay.  276. 


*  But  if  the  direction  to  invest  in  land  be  not  imperative,  but  a  discretion 
is  vested  in  the  trustees  to  lay  it  out  or  not,  it  has  been  held  not  to  come 
within  the  statute.  As  where  the  money  was  to  be  laid  out  in  land  or  "  other- 
wise.'* Soresby  v.  Hotline,  9  Mod.  221 ;  S.  C.  Ambl.  211,  cited  ;  Grimmett 
V.  Grimmett,  Ambl.  210 :  Curtis  v.  Button,  14  Ves.  537.  But  see  English 
V.  Orde,  Highm.  Mortm.  82 ;  Bridgm.  Duke,  Char.  Us.  432 ;  and  Kirkbank 
.V.  Hudson,  7  Price,  212  ;  see  Att.-Gen.  v.  Goddard,  T.  &  R.  348. 

H  H 


466 


OF   TfiUSTBBS   FOR   CHARITABLB  OR   PUBLIC   PURPOSES. 


Part  III. 

Div.  I. 

Chaptkr  II. 

Sect.  2. 


Traits  to  im- 
proTe  lands 
already  in  mort- 
main not  within 
the  act. 


Effect  of  decU- 
ration  by  tes- 
tator, that  cha- 
rity legacies 
are  to  be  paid 
exclusively  out 
of  personal 
estate. 


Copyholds 
within  the  act. 


sions  of  the  act.  And  the  statute  has  also  been  held  to  aj^ly  to 
money  secured  by  turnpike  tolls,  or  the  bonds  of  turnpike  oommis- 
6ioners(/y),  and  to  navigation  shares  (9),  and  money  secured  upon 
poor  or  county  rates  (r),  and  also  to  a  right  of  mooring  ships  in  the 
Thames  under  a  lease  from  the  crown  («).  So  it  is  now  settled,  that 
a  bequest  of  a  sum  of  money  for  the  purpose  of  building  a  school- 
house,  hospital,  or  other  building  for  a  charitable  purpose,  is  void ;  for 
the  direction  to  buUd,  iayolvesprimA  facie  the  purchase  of  land  (t).  In 
some  of  the  earlier  cases  indeed,  such  bequests  were  held  not  to  he 
within  the  statute,  as  it  might  be  possible  for  the  tmsteea  in  such 
cases  to  get  a  piece  of  ground  given  them,  so  as  to  prevent  the  neces- 
sity of  any  purchase  (u) :  but  these  cases  have  been  overruled  by  the 
more  modem  authorities. 

However  if  the  testator  expressly  declare,  that  the  money  is  not  to 
be  applied  in  the  purchase  of  land  or  erection  of  buildings,  a  bequest  to 
a  school  to  be  erected  has  been  held  good  (x).  And  the  presumption 
that  land  is  intended  to  be  purchased  for  the  pui})08e  of  building,  may 
be  rebutted  by  evidence  to  disprove  that  intention  (y).  And  so  the 
bequest  will  be  good,  if  the  testator  clearly  point  to  land  already  in 
mortmain ;  for  a  bequest,  to  build  upon  or  improve  land  or  buildings 
already  in  mortmain^  is  not  within  the  statute  {z).  And  it  has  been 
held,  that  a  direction  to  trustees  to  provide  a  school-house  is  not  Toid, 
for  a  building  might  be  hired  for  the  purpose  (a).  Where  a  testator 
creates  a  mixed  fund  of  realty  and  personalty  for  pajrment  of  debts 
and  legacies,  and  gives  several  legacies,  some  being  for  charitable  pur* 
poses,  and  adds  a  declaration,  that  none  of  the  charity  legacies  are  to 
be  paid  out  of  the  produce  of  the  real  estate,  but  that  they  are  to  be 
paid  exclusively  out  of  the  personalty,  such  a  general  direction  will  not 
suffice  to  throw  the  whole  of  the  charity  legacies  exclusively  on  the 
personal  estate,  but  a  proportionate  part  of  them  will  still  remain 
charged  on  the  realty,  and  will  consequently  be  void  to  that  ex- 
tent (b). 

It  has  been  decided  that  copyhold  lands  are  within  die  providons  of 
this  statute  (c). 


(  p)  Knapp  T.  WUlianu,  4  Ves.  430,  n. 

Iq)  HowMe  ▼.  Chapman^  4  Yes.  542. 

(r)  Finch  ▼.  Sqnire,  10  Yes.  41. 

(«)  Negus  y.  Coulter,  Ambl.  367. 

(0  Ati-Gen.  ▼.  Tyiufa//,  Ambl.  614 ;  2 
Ed.  207 ;  Pelham  ▼.  Anderean,  1  Ed.  296 ; 
AU.-Gen.  v.  Hyde,  Ambl.  751 ;  1  Bro. C.  C. 
444,  n. ;  Foy  ▼.  Fby,  1  Cox,  163 ;  Att.-Gen. 
T.  Naeh,  3  Bro.C.  C.  588;  Att^Gen.  t.  Wkii^ 
ckurek,  3  Yes.  144  ;  Ckapnum  ▼.  Brown,  6 
Yes.  604 1  Ait.'  Gen,  ▼.  Partone,  8  Yes.  186 ; 
T.  Att.-Gen,  y.Dofriet,  9  Ve8.535 ;  Pritekard 
▼.  Arbouin,  3  Russ.  456 ;  Gihlet  t.  Hobeon, 
5  Sim.  651 ;  3  M.  &  K.  517;  Mather  ▼. 
Scott,  2  Keen,  172. 

(ti)  Vaughan  ▼.  Farrer,  2  Yes.  182;  Ait,- 


Gen,  ▼.  Bowlee,  ib,  547. 

(x)  Hemhaw  ▼.  Atkmaom,  3  Mad.  306. 

(y)  Giblet  y.  Hobeon,  3  M.  &  K.  517. 

(z)  Glubb  v.  Att.'Gen.  Ambl.  373 ;  H«r. 
rii  y.  Bamee,  ib.  651  ;  Brodie  ▼.  DmJte  ^ 
Chtmdoe,  1  Bro.  C.C.444,n.;  jiiy..Gcs.f 
Pareone,  8  Yes.  186 ;  ASt.^Gem,  ▼.  Mmmky, ) 
Mer.  327 1  P^  y.  Fay,  I  Cox,  163 ;  Hm^iebf 
y.  Dobeon,  4  Rnss.  342. 

(a)  Johmeton  y.  SlmssR,  3Mad.  457  ;  wd 
see  Ati.'Gen.  y.  WWimm,  4  Bra.  C.  C  526w 

(b)  Sturye  y.  DioudaU,  6  Beav.  462  ;  see 
Philanthropie Society  y.  Kew^,  4  Befty.  58K 

(c)  Arnold  y.  Okapman,  1  Vet.  106; 
Henehmmk  y.  Attn-Gtm,  2  S.  &  St.  498; 
S.  e.  3  M.  &  K.  262. 
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The  6th  section  of  the  act  expressly  exempts  dispositions  of  real  or    Part  III. 
personal  estate  in  Scotland  from  its  operation  (d).    And  it  has  been    cha^hII. 
decided  that  the  act  in  question  is  local  in  its  operation,  and  does  not       Skct.  2. 
extend  to  Ireland  («)  or  to  the  West  Indies,  or  other  colonies  (/).  Devises  of  real 
Still  less  could  it  apply  to  real  property  situated  in  foreign  countries.     1'**?^  ^"*  ^^ 

Bequests  therefore  of  personal  estate  in  aid  of  foreign  charities  will  within  the  act. 
be  supported,  although  the  object  of  charitable  application  is  of  the  Gifts  to  foreign 
nature  of  real  estate.     But  gifts  of  real  estate  in  England  or  any  into-  ^  affected  by 
rest  therein  to  a  foreign  charity  are  within  the  mischief  remedied  by  ^^^  ^* 
the  act,  and  are  consequently  void(^). 

It  has  been  decided,  that  a  policy  of  insurance  is  not  within  the  Policies  of  in- 
act,  although  the  assets  of  the  insurance  company  consist  partially  of  g^^i^^ 
real  estate  (A).     And  shares  in  the  London  Gas-light  and  Coke  Com-  company,  not 
pany  have  also  been  held  not  to  be  within  the  act  (£).  wi         e     . 

The  exception  in  the  act  in  favour  of  the  universities  and  colleges  of  Constniction  of 
Eton,  Winchester,  and  Westminster,  has  been  held  to  apply  only  to  fjjj^*^?  u^.^ 
gifts  made  to  those  societies  beneficially^  and  not  where  they  are  Tersitles,  &c. 
made  trustees  for  other  charitable  purposes  (i). 

A  further  exception  to  the  operation  of  the  statute  is  made  by  the  Exception 
Church  Building  Acts  (Z),  by  which  gifts  for  the  building,  repairing,  or  church^Buiid. 
providing,  of  churches  and  chapels,  and  houses  for  the  residence  of  *^  ^*^*'- 
ministers,  and  also  of  church-yards  and  glebes,  are  rendered  valid. 

Another  exception  is  created  by  the  custom  of  London,  which  And  that  by 
enables  freemen  to  devise  lands  within  the  city  notwithstanding  the  i^*!^^.^ 
Statute  of  Mortmain  (m). 

And  so  it  seems  that  a  gift  to  or  for  the  benefit  of  the  Crown  is  not  And  in  favour  of 
within  the  operation  of  the  statute.     In  Thellusson  v.  Woodford  (n)  *^*  Crown, 
a  devise  of  the  produce  of  real  estate  to  be  paid  to  the  king  for  the  use 
of  the  sinking  fund  was  supported.    But  a  gift  to  the  British  Museum 
is  not  within  the  principle  of  this  exception  (o). 

Where  any  interest  in  real  estate  is  conveyed  by  deed  in  trust  for  a  Conveyances 
charitable  purpose,  the  provisions  in  the  act  as  to  the  execution  and  ^usfbT^^ 
enrolment  of  the  conveyance,  as  well  as  to  the  donor^s  continuing  to  live  cuted  as  re- 
for  a  twelvemonth  aft^er  the  gift  must  be  strictly  complied  with,  or  the  JtJJJJJ^.^^  *  * 
disposition  will  be  void  (p)'^ 

(if)  See  M*Intoth  ▼.  Taumtend,  16  Ves.  59  Geo.  III.  c.  134 ;  3  Geo.  IV.  c.  72 ;   5 

330  ;  OUpkani  ▼.  Hendrie,  1  Bro.  C.  C.  570.  Geo.  IV.  c.  103 ;  7  &  8  Geo.  IV.  c.  72 ;  1  & 

(«}  Can^bfU  t.  Lord  Radnor,  1  Bro.  C.  C.  2  Will.  IV.  c.  38  and  45 ;  2  &  3  Will.  IV.  c. 

271.  61 ;   1  Vict.  c.  75;   1  &  2  Vict.  c.  106  and 

(f)  Att'Gm.  ▼.  Stewart,  2  Mer.  143.  107  ;  2  &  3  Vict.  c.  49 ;  3  &  4  Vict.  c.  60. 

(ff)  CkrtU  ▼.  Hution,  14  Ves.  537  ;  Alt.-  (m)  MiddMon  ▼.  Cater,  4  Bro.  C.  C.  409. 


(m) 

(n) 


Gen.  ▼.  Mill,  3  Ross.  328.  (»)  Thellueeon  v.  Woodford,  4  Ves.  227. 

(A)  Marek  t.  Att.^Gen.  5  Beav.  434.  (o)  BritM  Mueeum  v.  White,  2  S.  &  St. 

(0  Thompeon  ▼.  Thompton,  1  CoU.  N.  C.  594. 

C.  381.  {p)  Att.'Gen.  ▼.  Munby,  1  Mer.  327; 

(Jt)  Att.'GeH,  V.  Mftnby,  1  Mer.  327.  Price  t.  Hathaway,  6  Mad.  304. 

(/}  43  Geo.  III.  c.  108  ;  58  Geo.  III.  c.  45 ; 

*  The  act  9  Geo.  IV.  c.  85,  makes  convevances  of  land  to  charitable  uaea, 

H  h2 


468 


OF   TRUBTEB8   FOR  CHARITABLB   OR  PUBUC  P0RPO8KB. 


Part  III. 

DiT.   I. 

Chaptxb  II. 
Sect.  2. 

Who  are  enti- 
tled on  failure 
of  charitable 
gifts  under  the 
statute. 

Jurisdiction  of 
Court  of  Chan- 
cery over  cha- 
ritiJ>le  trusts. 

Exercised  on 
information,  or 
in  some  cases 
on  suit. 


Statutory  juris- 
diction exer- 
cised on  peti- 
tion. 

Sir  Samuel 
RomiUy's  Act. 


There  has  been  already  occasion  to  consider  at  some  length  the 
respective  rights  of  the  donee  in  trust  on  the  one  hand,  and  of  the  hdr 
at  law  or  next  of  kin  or  residuary  legatee  of  the  donor  on  the  other, 
to  the  benefit  of  a  particular  charitable  gift,  which  is  void  under  the 
Statute  of  Mortmain  (g). 

The  nature  of  the  expressions,  by  which  a  valid  trust  for  charity 
may  be  created,  have  also  been  discussed  (r), 

As  the  court  has  adopted  different  rules  of  construction  with  reqieet 
to  charitable  trusts,  so  it  has  a  more  complete  and  searching  jll^i8di^ 
tion  for  the  supervision  and  control  of  the  trustees. 

Any  question  affecting  a  charitable  trust  may  be  brought  before  the 
court  by  information  in  the  name  of  the  Attorney-General :  or  in  some 
cases  the  proceedings  may  be  by  bill ;  but  in  that  case  the  Attorney- 
General  must  be  made  a  party  to  the  suit,  and  the  court  will  refbse  to 
proceed  in  his  absence  («). 

Where  it  is  sought  to  administer  or  control  an  establuhed  charitj 
under  the  direction  of  the  court,  there  must  be  an  information  by  the 
Attorney-General,  who  is  entitled  to  the  supervision  and  control  of  the 
proceedings:  and  it  is  only  where  the  question  to  be  decided  is, 
whether  there  is  a  good  creation  of  a  charitable  trust  or  not,  thatabfll 
nutking  the  Attorney-General  a  defendant  will  be  entertained. 

However  it  is  to  be  observed,  that  if  the  trust  be  not  for  a  chirity 
within  the  intent  of  the  Statute  of  Charitable  Uses,  an  information  h? 
the  Attorney-General  will  be  improper  (t), 

A  summary  jurisdiction  to  proceed  by  petition  has  also  been  con- 
ferred on  the  court  by  more  than  one  statute.  The  statute  52  Geo. 
III.  c.  101,  usually  known  as  Sir  Samuel  Romilly^s  Act,  recites  in  its 
preamble  the  expediency  of  providing  a  more  summary  remedy  in  cases 
of  breaches  of  trusts  created  for  charitable  purposes,  as  well  as  for  the 
just  administration  of  the  same ;  and  in  case  of  any  breach  of  such  trasts, 
or  whenever  the  direction  or  order  of  a  court  of  equity  shall  be  deemed 
necessary  for  the  administration  of  any  such  trust,  it  enables  any  two 
or  more  persons  to  petition  the  Court  of  Chancery  or  Exchequer,  snch 
petition  to  be  heard  and  determined  in  a  suounary  way :  and  by  the 
2nd  section  every  such  petition  must  be  allowed  and  certified  by  the 
Attorney  or  Solicitor-General. 


{g)  Ante,  this  Section;  et  vide  nmra,  Pt. 
I.  DiT.  II.  Ch.  I.  Sect.  3. 
fr)  Ibid. 

i»)  Dt  Theminet  ▼.  JD»  Bontifoa/,  5  Ross. 
288. 


[: 


(0  Ati.^  Gen.  ▼.  Hever,  2  Vem.  382 ;  AtU- 
Gem,  ▼.  Parker,  1  Yes.  43 ;  AiL-Gem,  ▼.  >||»- 
eombe,  14  Yes.  1,  6;  Ait.^Gem.  t.  OMT* 
2  N.  C.  C.  139, 149. 


which  were  executed  before  that  act,  valid,  notwithstanding  the  fonniUtie> 
repaired  by  the  9  Geo.  II.  c.  36,  had  not  been  observed,  but  the  operation  of 
this  act  is  only  retrospective,  and  applies  only  to  purchases  for  vsluahle 
consideration. 
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By  the  act  of  59  Geo.  III.  c.  91,  the  provisions  of  which  were  con-    Part  HI. 
tinued  and  extended  by  2  Will.  IV.  c.  57,  and  are  embodied  in  the    chaptbr  II. 
late  act  of  5  &  6  Will.  IV.  c.  71,  the  Attorney-General  on  the  certi-       Sect.  2. 
ficate  of  the  commissioners  of  charities  is  empowered  to  proceed  in  the  Charity  Com- 
Court  of  Chancery  either  in  a  summary  way  by  petition,  or  by  informa-  ^*^"^ 
tion  for  the  purpose  of  remedying  any  abuse  in  the  management  of 
charities. 

The  2l8t  section  of  Sir  Edw.  Sugdetfs  Act  (1  Will.  IV.  c.  60)  ex-  Sir  E.Sugdcn'i 
tends  to  trustees  of  charities  all  the  provisions  of  that  act,  enabling 
the  court  upon  application  by  petition  to  direct  conveyances  to  be  made 
in  case  of  the  disability,  &c.,  of  the  existing  trustees ;  those  provisions 
have  been  already  considered  at  length  in  a  previous  chapter  (ti).  The 
23rd  section  of  the  same  act  further  empowers  the  court,  also  upon 
petition,  to  appoint  new  trustees  of  charities  in  case  of  the  death  of  all 
the  old  trustees.  And  by  the  3rd  section  of  2  Will.  IV.  c.  57,  a  peti- 
tion for  this  purpose  may  be  presented  by  the  Attorney-General. 

The  71st  section  of  the  Municipal  Corporations  Act,  5  &  6  Will.  IV.  7i8t  section  of 
c.  76,  provides,  that  where  any  municipal  corporation  then  existing  or  portions  Act^' 
any  members  thereof  shall  be  trustees  of  property  for  any  charitable 
purpose,  the  trust  property  shall  remain  vested  in  them  until  the  1st 
of  August  1836,  when  their  interest  is  to  cease,  and  the  future  adminis- 
tration of  the  trust  is  to  be  provided  for  by  the  order  of  the  Lord 
Chancellor. 

The  recent  act  3  &  4  Vict.  c.  77,  also  confers  extensive  jurisdiction  Grammar 
on  the  conrt  for  controlling  and  reforming  grammar  schools  ;  and  by 
the  2l8t  section  this  jurisdiction  may  be  exercised  on  petition  accor- 
ding to  the  provisions  of  Sir  Samuel  Romilly's  Act  (52  Geo.  III.  c.  101). 

There  has  been  already  occasion  to  consider  at  length  the  extent  Nature  and  ex- 
and  nature  of  the  summary  statutory  jurisdiction  of  the  court  as  well  mLy^juiiSic- 
as  the  mode  in  which  it  will  be  exercised  (x).     But  it  may  be  here  ob-  tion. 
served  in  addition,  that  the  court  will  interfere  on  petition  only  in 
cases  of  clear  abuse  of  a  charity  ;  and  if  there  should  be  any  adverse 
question  as  to  the  nature  or  objects  of  the  charitable  trust,  or  in  what 
manner  the  breach  of  trust  is  to  be  taken  advantage  of  (y) ;  or  as  to 
the  title  to  the  charity  estates  (z)  ;  or  as  to  the  parties  liable  for  the 
breach  of  trust  (a),  these  are  cases  for  an  information  and  not  a  petition 
under  the  statutory  jurisdiction. 

It  is  also  to  be  remarked,  that  where  the  court  has  undertaken  the  Ck>urt  inter- 
regulation  of  a  charity,  it  will  act  without  any  actual  complaint,  where-  i^'^piSntl^tf 
ever  any  circumstance  comes  under  its  notice,  which  in  its  judgment  necessary. 
requires  a  remedy  (&). 

(«)  Anie,  Pt.  I.  Div.  III.  Ch.  11. ;  Pt.  II.  (x)  Ex  parte  Reei,  3  V.  &  B.  10. 

Ch.  IV.  Sect.  3.  (a)  Bx  parte  Skinner,  2  Men  453 ;  re  St. 

fx)  Ante,  Pt.  II.  Ch.  lY.  Sect.  3.  Wenn*e  Ckanty,  2  S.  &  St.  66. 


s 


[y)  iMdiow  Corporation  y.Oreenhotue,  I  (b)  Att.^Gen,  y.  Coopered  Compos^,  19 

Bl.  N.  S.  17.  Ves.  194. 
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Part  III. 

Div.  I. 

Chaftbr  U. 

Sbct.  2. 

Jurisdiction  of 

the  court  where 

there  ii  a 

▼iiitor. 

Viritorial  power 
of  the  crown 
exercised  b J 
Great  Seal. 


Trustees  must 
not  apply  for  an 
act  of  parlia- 
ment without 
the  sanction  of 
the  court. 


BeUitiTe  juris- 
diction of  the 
crown,  and  of 
the  court,  to 
direct  the  ap- 
plication of 
charitable 
trusts. 


Rights  of  the 
trustees  in  case 
of  failure  of  the 
charitable  ob- 
jects, or  in  the 
event  of  a  sur- 
plus. 


Where  there  is  a  local  visitor  duly  constituted,  the  internal  regula- 
tion and  conduct  of  the  charity  will  be  under  his  exclusive  jurisdiction, 
and  the  court  will  not  interfere  with  him  in  the  exercise  of  that  juris* 
diction  (c).  But  the  due  application  of  the  revenues  of  a  charity 
is  a  trusty  the  strict  performance  of  which  will  be  enforced  by  the  court 
notwithstanding  the  appointment  and  existence  of  a  visitor.  And  in* 
formations  with  that  object  have  repeatedly  been  entertained  not'- 
withstanding  the  objection,  that  the  object  was  within  the  cognisance 
of  the  visitor  (</)• 

The  crown  is  the  visitor  of  all  corporations  of  royal  foundation  (e) : 
and  also  where  the  heir  of  the  founder  cannot  be  discovered  (/),  or  is 
lunatic  (^).  And  this  visitorial  authority  will  be  exercised  through 
the  Keeper  of  the  Great  Seal,  to  whom  the  application  must  be  nuule 
by  petition,  and  not  by  information  or  suit. 

In  case  of  any  doubt  or  difficulty  in  the  administration  of  the  lands 
of  a  charity,  the  Court  of  Chancery  is  the  proper  tribunal,  to  which 
the  trustees  should  have  recourse  in  the  first  instance.  And  if  they 
apply  to  parliament  without  the  sanction  of  the  court,  and  fail  in  ob- 
taining their  act,  the  court  will  not  suffer  the  costs  of  the  unsaccessfid 
application  to  be  thrown  on  the  funds  of  the  charity  (A)  :  although  it 
would  be  otherwise,  if  the  legislature  had  declared  its  approval  of  such 
an  application  by  passing  the  act  (i). 

It  has  been  already  seen  (A),  that  where  there  is  a  gift  of  property 
generally  to  charity  without  the  interposition  of  any  trustees^  it  will  rest 
with  the  crown  to  direct  the  mode  of  its  application  by  sign-manual ; 
but  where  a  trust  is  created,  the  application  will  be  effected  by 
means  of  a  scheme  to  be  directed  and  approved  of  by  the  Court  of 
Chancery  (/). 

It  has  also  been  shown  (in),  that  if  a  gift  be  impressed  with  the 
character  of  a  general  trust  for  charitable  purposes,  the  trustees  will 
not  in  general  be  suffered  to  derive  any  benefit  from  the  failure  of  all 
or  any  of  the  particular  purposes  declared  by  the  creator  of  the 
trust  (it)  ;  or  to  appropriate  any  surplus  which  may  remiun  after  the 


(e)  Att.'Oen,  ▼.  Price,  3  Atk.  108 ;  AtL- 
Om.  Y,  MiddMon,  2  \eB.  327 1  Ait.-Gm. 
V.  Smyihiet,  1  Keen,  239 ;  £*.  C.  2  M.  &  Cr. 
135  ;  St.  John*§  College,  Cambridge  t.  7\»<f- 
dington,  1  Burr.  200;  Att.-Gen.  ▼.  Loek,3 
Atk.  165  ;  Att.-Gen.  ▼.  Catherine  Hall,  Jac. 
392 ;  Att.-Oen.  y.  ArehbUhop  qfrork,  2  R. 
&  M.  468. 

{d)  Att,^Gen,Y,  CorporatUm qf  Bedford, 
2  Ves.  505  ;  Alt.-  Gen.  ▼.  Foundling  Hoepital, 
2  Ves.jun.  42;  Att.-Gen.  y.Dixie,l3\eM.bl9i 
re  Berkhampttead  School,  2  V.  &  B.  134 ; 
Att.'Gen.  ▼.  Barl  qf  Clarendon,  17  Ves.  491. 

(e)  Case  of  Qneen'e  College,  Cambridge, 
Jac.  1 ;  Co.  litt.  344,  b ;  1  Bl.  Comm.  481. 

(/)  Bx  parte  Wrangham,  2  Yes.  jun. 
609 ;  Alt..  Gen.  v.  Black,  1 1  Ves.  191 ;  Att.-^ 


Gen.  T.  Clarendon,  17  Ves.  498. 

(^)  Att.^Gen.  v.  Dixie,  13  Yea.  519, &3S. 

(A)  Att.-Gen.  t.  Earl  ^  Mam^Uid,  t 
Russ.  501,  519. 

(i)  md.  Downing  CoUoge  case,  2  Rus. 
519,  cited. 

{k)  Ante,  Pt.  I.  Div.  II.  Chap.  I.  Sect.  3. 

(/)  Moggridge  ▼.  TkaekmeU,  7  Vca.  86; 
Paice  V.  Archbuhop  qf  Canterbury^  14  Yes. 
372 ;  Ommaneg  v.  Butcher,  T.ScfL  270. 

(m)  Ante,  Pt.  L  Diy.  II.  Oh.  I.  Sect.  3. 

(»}  Ante,  Pt.  I.  DiT.  II.  Ch.  I.  Sect.  3 ; 
Att.'Gen.  ▼.  Jronmongert^  Omtpanyp  2  M. 
&  K.  576 ;  2  Beav.  313,  and  1  Gr.  &  Ph. 
208  ;  Att.'Gen.  ▼.  Biahop  ^f  Uami^,  t*. 
586,  stated ;  Ait^^Gm*  ▼.  Oglmdsr^  S  Bra. 
C.  C.  166. 
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satisfaction  of  these  particular  purposes  (o)  ;  or  which  may  arise  from    Part  III. 
the  subsequent  increase  in  the  value  of  the  trust  estate  (p).  CexiTiR  ii 

Moreover  it  has  been  long  settled,  that  the  gift  of  a  certain  specified      Sect.  2. 


rent  cluirge  or  annuity  in  trust  for  a  charity,  will  amount  to  a  gift  of  Wherea  spe- 
the  estate  itself,  and  will  carry  a  subsequent  increase  of  rents  to  the  ^^.  ^^^^ 
exclusion  of  the  claim  of  the  trustees,  if  the  specified  sum  be  equal  to  to  charity. 
the  annual  value  of  the  estate  at  the  time  of  the  gift  (q).     Although  the 
principle  of  these  cases  has  not  met  with  the  approval  of  later 
judges  (r),  and  it  will  not  be  extended.    And  it  has  been  held,  that  if 
there  be  a  gift  of  an  estate  to  trustees  in  trust,  to  apply  in  charity 
merely  a  specified  annual  sum,  tohich  does  not  amount  to  the  then 
value  of  the  estate,  any  surplus  will  not  go  to  the  charity,  but  the 
trustees  will  take  it  for  their  own  benefit ;  unless  indeed  the  instru- 
ment be  so  framed,  as  to  create  a  resulting  trust  to  that  extent  for 
the  heir  of  the  donor  {s).    And  if  the  trustees  be  themselves  objects 
of  the  donor^s  bounty,  that  wiU  be  an  additional  argument  in  favour  of 
their  right  to  the  beneficial  enjoyment  of  the  surplus  (t).     However 
the  mere  fact  of  the  trustees  being  a  charitable  corporation  or  institu- 
tion,  such  as  a  college  or  hospital,  will  not  of  itself  have  this  opera- 
tion (tt). 

So  a  fortiori  where  the  residue,  after  making  certain  specified  pay-  where  there  it 
ments  in  favour  of  a  charity,  is  given  expressly  or  by  implication  to  f°  "Pf^?  ^^ 
the  trustees  for  their  own  benefit ;  the  particular  charitable  pajrments  the  surplus  to 
will  not  be  increased  out  of  the  improved  value,  but  the  whole  income  *^*  trustees. 
subject  to  the  actual  payments  directed  by  the  trust,  will  belong  bene- 
ficially to  the  trustees  (x).* 


(o)  Aft.' Gen.  t.  Arnold,  Show.  P.  C.  22 ; 
S,  C  2  Ross.  434,  stated;  Ait. -Gen,  ▼. 
SpariM,  Ambl.  201 ;  At t.- Gen,  v.  Coopert* 
Company,  3  Beav.  29 ;  Att.'Gen.  v.  Painters 
and  8iamer$'  Compmiy,  2  Cox,  51 ;  Ait.^ 
Gen.  T.  Mhuhuli,  4  Ves.  11 ;  Att,.Oen,  ▼. 
Bari  qf  WineheUea,  3  Bro.  C.  C.  374. 

(p)  Tke(ford  School  case,  8  Co.  130 ;  8. 
C.  2  J.  &  W.  316,  stated ;  Att..  Gen  y.  John- 
Mon<,  Ambl.  190 ;  Att.-  Gen.  v.  Haherdaahert* 
Company t  4  Bro.  C.  C.  103;  Att.-Gen.  ▼. 
Mayor  of  Coventry,  2  Vem.  399  ;  esparto 
^or#m,7  Ves.340;  Att.-Gen.y. Cooper^ Com- 
pany, 3  Bear.  29;  Att. -Gen.  y.  CArisfe 
Hospital,  4  Beay.  73;  Att.-Gen.  y.  Breni^ 
ufood  School,  1  M.  &  K.  570 ;  Att.-Gen.  y. 
J}rapers*  Company,  6  Beay.  382. 

{q)  Att.-Gen.  y.  Coventry,  2  Vem.  399 ; 
7  Bro.  P.  C.  235  ;  Att.-Gen  y.  Johnson, 
AmbL  190;  Att.-Gen.  y.  Drapers*  Con^a- 


ny,  4  Beay.  67 ;  Att.-Gen.  y.  Christ's  Hos- 
pital, ib.  73;  Att.-Gen.  y.  Cooperi  Com* 
pony,  3  Beav.  29 ;  Mystery  qf  Mercers  y. 
Att.-Gen.  2  Bl.  N.  S.  165. 

(r)  See  Att.-Gen.  v.  Mayor  qf  Bristol,  2 
J.  &  W.  307. 

(«)  Att.-Gen.  y.  Mayor  qf  Bristol,  2  J.  & 
W.  294  ;  Att.-Gen.  y.  Grocers*  Company,  6 
Beay.  526. 

(/)  Att.-Gen.  y.  Mayor  of  Bristol,  2  J. 
&W.  294  ;  Att.-Gen.  y.  Grocer^  Company, 
6  Beay.  526. 

(ti)  Att.-Gen.  y.  Christ* s  Hospital,  4 
Beay.  74 ;  and  see  Att.-Gen.  y.  Caius  Col- 
lege, 2  Keen,  150. 

{x)  Att.-Gen.  y.  Catherine  Hall,  Jac  381 ; 
Att.-Gen.  y.  Skinners*  Company,  2  Russ. 
407  ;  Att.-Gen.  y.  Gaseoigne,  2  M.  &  K. 
647 ;  Att.-Gen.  y.  Grocers*  Company,  6 
Beay.  526. 


*  The  decision  of  Lord  Langdale,  M.  R.,  in  the  recent  case  of  Att.-Gen.  v. 
jyraperii  Compamf,  4  Beay.  67,  appears  to  militate  against  the  principle  of 
these  cases ;  unless  indeed  any  distinction  can  be  founded  on  the  circumstance, 
that  the  amount  of  the  residue,  which  was  given  beneficially  to  the  trustees, 
there  actually  specified,  instead  of  b^ing  left  uncertain. 
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Sect.  2. 

Where  the 
trustees  are 
themselves  an 
eleemosynary 
corporation. 

Where  particu- 
lar sums  are 
gliven  to  cha- 
rity without 
any  general 
charitable 
trust. 

Application  ey- 


Part  III.  Where  the  trustees  are  themselves  an  eleemoejnaiy  eorporaticni, 
Chaptbr'ii.  '^^  several  specified  charitable  payments  are  directed  to  be  made  bj 
them,  one  of  which  is  for  their  own  benefiif  and  the  remdue  aRer 
making  the  several  payments  is  given  ta  cheariiy  generally  ;  it  has 
been  held,  that  a  subsequent  improvement  in  the  value  of  the  property 
will  be  applied  rateably  in  the  increase  of  the  payments  to  all  the 
objects  of  the  donor^s  bounty,  including  the  trustees  themselves  (y). 

Where  an  estate  is  charged  with  the  payment  of  certain  specified 
sums  for  particular  charitable  purposes,  without  any  general  trust  for 
charity,  those  payments  will  not  be  increased  out  of  the  improved 
value  of  the  property,  although  they  may  have  become  insuffid^it  far 
the  purposes  contemplated  by  the  creator  of  the  trust  {z). 

Where  there  is  a  disposition  in  trust  for  charity  generally,  but  the 
particular  purposes  expressed  by  the  donor  cannot  be  efiectuated,  it  bts 
been  already  seen,  that  there  will  be  no  resulting  trust  for  the  heir  or 
next  of  kin  (a).  Still  less  will  the  trustees  be  entitled  to  the  interest 
thus  becoming  undisposed  of  for  their  own  benefit.  But  there  must 
be  a  cy-pres  application — ^that  is,  an  application  to  such  charitable  pur- 
poses as  will  be  supposed  to  come  nearest  to  the  original  intention  of 
the  donor  (&).  However  the  trustees  could  never  be  advised  to  make 
such  an  application  of  the  trust  funds  of  their  own  authority,  but 
recourse  must  be  had  to  the  court,  which  alone  is  competent  to 
elaborate  a  proper  cy-pres  application ;  and  this  will  be  done  by  means 
of  a  scheme  to  be  settled  by  the  Master  upon  due  enquiries  and  evi- 
dence, and  ultimately  to  be  approved  of  by  the  court.  For  the  pur- 
poses of  the  present  work,  therefore,  it  will  be  unnecessary  to  go  into 
an  enquiry  as  to  the  nature  and  principles  of  cy-pres  applications, 
which  nuty  be  gathered  from  the  cases  referred  to  above. 

We  will  now  proceed  to  consider  cursorily  the  powers  and  duties  of 
trustees  of  charities  in  the  administration  of  their  trusts, 
lities.  ^  ^  general  rule  trustees  of  charities  should  never  alienate  the 

Of  aUenation  by  trust  estate  without  the  sanction  of  the  court.     It  does  not  necessarily 

dblS^tttei^.  ^^^^^^*  *^*  ^^^^  ^  alienation  wiU  be  treated  per  ssbsk  breach  of 

trust:   for  in  some  instances  the  court  has  sanctioned (c)  and  has 
even  gone  so  far,  as  to  direct  a  sale  by  the  trustees  (c^),*  where 


Powers  and 
duties  of  trus- 
tees of  cha- 


ry) AU,'Oen,  v.  Caiut  College,  2  Keen, 
150;  Ati.'Gen,  ▼.  Coopeni'  Company,  3 
Beav.  29 ;  see  Mytitry  ^  Mercert  ▼.  Att.- 
Gen.  2  BL  N.  S.  165. 

(z)  Alt.^Gen,  v.  Gtueoigne,  2  M.  &  K. 
647 ;  Commienonere  qf  Char,  Donatumi  ▼. 
J)€  ClWord,  1  Dr.  &  W.  245. 

(a)  Ante,  Part  I.  Div.  II.  Chap.  I.  Sect.  3. 

{b)  Ati.'Gen.  ▼.  BouUbee,  2  Ves.  jun. 
379 ;  Ati.'Gen  ▼.  Whiieehureh,  3  Ves.  141 ; 
Ait.' Gen.  ▼.  Bowyer,  id.  714;  BieMop  qf 


Hereford  ▼.  Adams,  7  Ves.  324  ;  Ati.-Gen. 
V,  Waneay,  15  Ves.  231  ;  Aii.'Oem.  r, 
Coopere'  Conynmy,  19  Ves.  187  ;  Ati.^Gen. 
V.  Ironmonyert'  Omtpany,  2  11.  &  K.  576; 
2  Beay.  313,  and  Cr.  ft  Ph.  208. 

(e)  Ati.'Gen.  t.  Warrem,  2  Sw.  302; 
Ati.'Gen.  ▼.  Hunyeiford,  8  Bl.  437 ;  2  CL 
&  Fin.  357. 

(d)  Ati.'Gen.  ▼.  Keikereomi,  1  Hare. 
400,  dted ;  Anon.  caae,dted  2  Sw.  302 ;  and 
see  Ati.'Gen.  t.  Warrem,  2  Sw.  291. 


*  An  order  for  the  sale  of  charity  estates  may  be  obtained  by  petition 


OF   TRUSTEES    FOR  CHARITABLE   OR   PUBLIC   PURPOSES. 


473 


such  a  course  has  appeared  to  be  for  the  benefit  of  the  charity ;    Part  III. 
(although  a  very  strong  case  indeed  must  be  established,  before  the    c^TEti'u. 
court  will  so  act  (e),)    And  what  the  court  will  sanction  upon  its  own      Sbct.  2. 
consideration  of  what  would  have  been  beneficial  to  the  charity,  may 
also  be  done  by  trustees  upon  their  own  authority  in  exercise  of  their 
legal  powers  (/).      But  it  is  plain,  that  in  ordinary  cases  a  most 
important  part  of  the  duty  of  the  trustees  is  to  preserve  the  trust  pro- 
pei*ty  (s)y  ^^^  ^^  ^^  ^^^  those,  who  seek  to  support  a  sale  by  them,  to 
show  that  the  transaction  in  question  was  beneficial  for  the  charity  (A). 
In  the  absence  of  such  proof,  and  ct  fortiori  if  there  be  any  evidence 
showing  that  the  sale  was  improvident  or  prejudicial  to  the  charity,  it 
will  be  treated  as  a  breach  of  trust,  and  set  aside  (i). 

So  with  regard  to  leases  of  the  charity  estates,  it  is  the  general  of  leases  by 
duty  of  the  trustees  so  to  manage  and  dispose  of  the  property  intrusted  ^!^J?  ®(^^ 
to  them,  as  may  best  promote  and  maintain  the  charitable  purposes  of 
the  founder  (A),  and  in  considering  the  validity  of  such  leases,  two  points 
are  principally  to  be  regarded,  viz.^  the  duration  and  nature  of  the 
term,  and  the  consideration  for  the  lease. 

With  regard  to  the  term  to  be  granted,  it  may  be  laid  down  as  a  General  rule,  as 
general  rule,  (though  subject  to  many  exceptions,)  that  it  should  be  J^a  duration  of 
for  years  and  not  on  lives  (/) ;   and  for  not  more  than  twenty-one  the  term  to  be 
years  (m)  ;  or  in  case  of  building  leases  for  ninety-nine  years  (n),  in  ^^'^ 
possession  and  not  reversionary  (o),  and  without  any  absolute  covenant 
for  renewal,  still  less  for  perpetual  renewal  (p). 

This  is  the  general  rule ;  and  trustees  could  rarely  be  advised  to  Exceptions  to 
depart  from  it  without  the  sanction  of  the  court.     But  it  by  no  means  *   ^     ^* 
follows,  that  leases  granted  in  opposition  to  that  rule  are  necessarily 
invalid  as  a  breach  of  trust.     On  the  contrary  such  leases  have  Leases  for  lives, 
frequently  been  supported  under  special  circumstLces.     Thus  where  -P^^ 
it  has  been  the  usual  custom  to  lease  for  lives,  or  for  years  deter- 
minable on  lives,  the  trustees  will  be  justified  in  adopting  that  custom, 
and  in  granting  leases  in  that  form  (q).     But  in  such  cases  it  seems 
that  the  number  of  lives  in  the  grant  ought  not  to  exceed  three  (r). 


(e)  AtL'Gem.  v.  Mayor,  ^e.  qf  Newark,  1 
Hare,  395 ;  see  ^//.- 6m.  y.  Butter,  Jac.  412. 

(/)  Per  Lord  Langdale,  M.  R.  4  Beav. 
458. 

(k)  Att'Oen.  V.  Owen,  10  Yes.  555 ; 
AU.'Gen.  t.  Brooke,  18  Yes.  326;  Ait.- 
Gen  y.  Brettmgham,  3  Beay.  91 ;  AtL-Gen, 
V.  Pargeter,  6  Beay.  150. 

(t)  AU,'Gen  y.  Kerr,  2  Beay.  420;  Att- 
Gen,  y.  Bretiingham,  3  Beay.  91 ;  Ait.- 
Gen,  y.  Mayor  qf  Newark,  1  Hare,  395 ; 
see  Ait. -Gen.  y.  Buryeuee  qf  Eati  Record, 


2  M.  &  K.  35. 

{k)  Att.'  Gen,  y.  South  Sea  Company,  4 
Beay.  457. 

(I)  Att.-Gen.  y.  Croee,  3  Mer.  524,  539. 

(m)  Att.-Gen.  y.  Owen^  10  Yes.  555, 560 ; 
Att.'Gen.  v.  Baekhouee,  17  Yes.  283,  291. 

fn)  Ibid. 

lo)  Att.-Gen.  y.Kerr,  2  Beay.  420. 

Ip)  Att.-Gen.  y.  Brooke,  18  Yes.  319. 

(q)  Att.'Gen.  y.  Croes,  3  Mer.  524 ;  Att.- 
Gen.  y.  Crook,  1  Keen,  121. 

(r)  Att.-Gen.  y.  Croes,  3  Mer.  539. 


under  Sir  8.  Hominy's  Act,  (52  Geo.  III.  c.  101.)     Re  Parke's  Charity,  12 
Sim.  329. 
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Pabt  III. 

Div.  I. 

CHAPTcm  IT. 

Sbct.  2. 

Or  for  long 
tenns  of  yean. 


Sach  leittes  set 
aside,  unless 
shown  to  be 
proper. 


Beference  to 
the  Master  to 

ascertain  the 
propriety  of 
snch  leases. 


Consideration 
to  be  taken  for 
the  lease. 


Whether  fines 
or  annoal  rents. 

Lease  set  aside 
for  inadequacy 
of  value. 
When? 


Again  where  the  terms  of  the  lease  are  fair  and  reasonable,  and  for 
the  benefit  of  the  charity,  the  court  on  being  satisfied  of  those  facts 
has  upheld  leases  granted  by  trustees  for  a  long  term,  such  as  eighty 
years  («),  or  even  for  so  long  an  absolute  term  as  amounts  in  fact  to 
an  alienation,  as  980  or  999  years  (0 ;  and  a  lease  with  a  covenant  far 
perpetual  renewal  has  also  been  sustained  on  the  same  ground  («). 

However  it  is  incumbent  on  those,  who  seek  to  support  cliarity 
leases  of  this  unusual  description,  to  establish  the  facts  on  which  their 
validity  depends ;  and  if  they  fail  in  doing  so,  the  leases  will  be  set 
aside,  and  be  decreed  to  be  delivered  up  to  be  cancelled.  Thus  leases 
for  long  terms  of  years  absolute  (x)  ;  or  for  a  term  in  reversion  (y),  or 
containing  a  covenant  for  perpetual  renewal  (z)  have  repeatedly  been 
set  aside  for  want  of  proof  of  fiicts  which  could  establish  their  |nt>- 
priety. 

Where  there  is  any  doubt  in  the  mind  of  the  court  as  to  the  pro- 
priety of  such  leases,  it  will  be  referred  to  the  Master  to  ascertain 
that  point  (a).  And  in  considering  this  question  the  several  terms  of 
the  lease — such  as  the  amount  of  the  rent,  and  its  being  fixed  or  liable 
to  be  increased  (i)  ;  and  the  covenants  on  the  part  of  the  leasee,  as 
whether  there  is  an  obligation  to  repair,  and  expend  money  on  the 
property  (c),  will  have  their  due  weight.  For  the  disadvantage  occa- 
sioned by  the  length  of  the  term  may  be  counterbalanced  by  the 
advantageous  nature  of  the  covenants  and  other  stipulations. 

So  the  custom  of  letting  usually  prevailing  in  the  country  will  be 
taken  into  consideration  (d).  Although  no  custom  will  sanctioii  a 
husbandry  lease  for  200  years  at  a  fixed  rent  («). 

With  regard  to  the  consideration,  which  will  support  a  lease  by 
trustees  of  charity  lands,  it  has  been  laid  down,  that  the  trustees  may 
take  fines,  or  reserve  rents,  as  is  most  beneficial  to  the  charity  {f). 
And  where  it  is  customary  to  lease  upon  fines  with  a  small  res&r^ed 
rent,  the  trustees  will  doubtless  be  justified  in  adopting  that  cus- 
tom (g).  However  as  a  general  rule,  the  most  improved  annual  rent, 
that  can  reasonably  be  obtained,  should  be  reserved,  having  due  regard 
to  the  security  of  its  payment.  But  whether  the  lease  be  upon  fines 
or  at  an  annual  rent,  it  may  doubtless  be  set  aside  for  mere  inadequacy 


(»)  Ait.^Gen.  ▼.  Baekhouit,  17  Yes.  283. 

(0  Att..Gen,  ▼.  Warren,  2  Sw.  291 ; 
AtL'Gen.  y.  South  Sea  Company,  4  Beav. 
453  ;  see  AtL-Gen.  y.  Kerr,  4  Beay.  420, 
428. 

(«)  Ait- Gen.  y.  Humgerford,  8  BL  437 ; 
2  CI.  &  Fin.  357. 

(*)  AtL-Gen.  y.  Green,  6  Ves.  452 ;  Aii.^ 
Gen  y.  Owen,  10  Vca.  555 ;  AtL-Gen.  y. 
GriU^a,  13  Yes.  565  ;  AtL^Gtn.  y.  Brooke, 
18  Yes.  326;  AU.^Gen.  y.  Hotkam,  T.  & 
R.  209  i  AH.'  Gen.  y.  Pargeter,  6  Beay.  150 ; 
AiL^Gen,  y.  Ftord,  U.  288. 


(y)  Ati.'Gen,  y.  Kerr,  2  Beay.  420. 

(jr)  AiL'Gen.  y.  Brooke,  18  Yes.  319. 

(a)  AtL^Gen.  y.  Magwood,  18  Ves.  315, 
319 ;  Att.-Gen.  y.  Baekkonee,  17  Ves.  2S3, 
294 ;  Ati.'Gen.  y.  Warren,  2  Sw.  302. 

{b)  AtL-Gen,  y.  Baekkamee,  17  Ves.  291 ; 
AtL'Gen.  y.  Owen,  10  Yes.  560. 

(e)  Aii.'Gen.  y.  Oroee,  3  Mer.  540. 

(d)  AtL'Gen.  y.  Price,  3  Atk.  110 ;  Ati^ 
Gen.  y.  Croee,  3  Mer.  529,  540. 

(«)  AiU'Gen.  y.  PmrgeUr,  6  Bc*y.  150. 

(/)  AtU^Gm.  y.  Stmi^mrd^  %  Sw.  591. 
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of  consideration  alone  (A).    Although  for  that  purpose  the  inadequacy    Part  III. 

must  be  very  great,  and  must  be  clearly  proved.     It  will  not  be  suffi-    chaptbrII. 

cient,  that  a  little  higher  rent  might  have  been  obtained  (i),  or  that       s»ct.  2. 

the  value  of  the  property  at  a  subsequent  period  is  shown  to  have  been 

greater  than  the  rent  obtained  (A).     In  cases  of  charity  property  the 

security  of  the  rent  is  the  essential  point  to  be  looked  to ;  and  for  that 

reason  it  is  desirable,  that  the  tenant  should  have  a  beneficial  interest 

in  the  property  as  an  encouragement  to  pay  his  rent  (Q.     Therefore 

the  inadequacy  of  the  amount  reserved  is  less  a  badge  of  fraud  in 

this,  than  in  almost  any  other  instance  (m).    Hence  a  charity  lease  Other  drcum- 

will  rarely  be  overturned  solely  for  insufficiency  of  value.    Although  ^^^!^|^^  tZ 

that  when  joined  with  other  circumstances,  such  as  unreasonable  length  dition. 

of  the  term,  will  materiaUy  assist  the  court  in  determining  against 

the  validity  of  the  lease  (n).    And  so  if  there  be  in  addition  any  evi- 

dence,  or  presumption,  of  collusion  or  corruption  in  obtaining  the  lease, 

the  court  will  unquestionably  relieve  (o).     And  the  tenant  being  a 

relation  of  the  trustee  is  a  circumstance  to  raise  a  suspicion  of  the 

existence  of  fraudulent  motives  {p  ). 

When  a  lease  is  set  aside  for  undervalue,  both  the  trustees  and  the  Difference  of 
lessee  will  be  liable  to  make  good  to  the  charity  the  difference  between  good  to  the 
the  proper  value,  and  what  has  been  actually  received  (q).  charity  by 

With  regard  to  the  general  powers  of  trustees  to  grant  leases  of  q^^^,^  ^^^ 
charity  property,  it  was  said  by  Lord  Langdale,  M.  R.,  in  a  recent  trine  as  to 
case  (r),  ^^it  is  certainly  a  strong  proposition  to  lay  down,  that  the  ^^Jf Charities 
trustees  of  a  charity  have  the  same  powers,  which  a  prudent  owner  has  to  grant  leases, 
with  respect  to  bis  own  property :  there  may  perhaps  be  dicta  which 
go  almost  to  that  extent,  but  I  apprehend  that  much  more  is  expected 
from  trustees  acting  for  a  permanent  charity,  than  can  be  expected 
from  the  ordinary  prudence  of  a  man  in  dealings  between  himself  and 
other  persons.    A  man  acting  for  himself  may  indulge  his  own  caprices, 
and  consider  what  is  convenient  or  agreeable  to  himself,  as  well  as 
what  is  strictly  prudent.     Trustees  of  a  charity,  within  the  limits  of 
their  authority,  whatever  they  may  be,  should  be  guided  only  by  a  de- 
sire to  promote  the  lasting  interest  of  the  charity  ^^  (r). 

Where  the  trustees  are  expressly  restricted  by  the  terms  of  the  Particular  mode 
trust  to  leases  of  a  certain  form  and  duration,  it  is  of  course  incumbent  J^jribcS^miSTbe 
upon  them  to  adhere  to  the  line  thus  marked  out  for  their  guidance  (s).  foUowed. 

(A)  Rereabp  ▼.   Farrer,   2  Vem.  414  ;  (m)  Bx  parte  Skinner,  2  Mer.  457. 

Eati  y.Ryai,  2 'P.VfmB,2BA;  Att,-Gen.Y,  (n)  Att.^Gen.    y.    Green,  6  Yes.   452; 

Gower,  9  Mod.  224;  Att.-Gen,  y.  Dixie,  Att.-Gen.  t.  J>ixie,  13  Yes.  519;  Ait.-Gen. 

13  Ves.  519;   AtL^Gen.  v.  Maywood,  18  v.  Brooke,  18  Yes.  326. 
Yes.  315  ;  Yervel  t.  SuUon,  Duke  Ch.  Us.  (o)  Bx  parte  Skinner,  ubi  iupra, 

43  ;  Eltham  ▼.  Warreyn,  ib.  67.  (p)  Ibid, 

(i)  Att.-Gen.  v.  Croee,  3  Mer.  541.  (q)  Att.-Gen.  ▼.  Stamford,  2  Sw.  592. 

(k)  Ibid,  Ir)' Att.-Gen,  v,  Kerr,  2  Beav.  428. 

(0  See  Wateon  ▼.  Hindeworth  Hospital,  («)  See^Z/.-Gtfn.T.  6ri^M»  13  Yes. 565. 

2  Yem.  596. 
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Part  III. 

Dnr.  I. 

Chapter  II. 

Sbct.  2. 


Tmsteetmay 
not  Btipulate 
for  any  per. 
loiial  benefit 
firomalesiee. 


Leue  to  one  of 
the  trustees  is 
improper.* 


Power  of  trus- 
tees to  control 
and  manage 
charities. 


Most  not  ex- 
ceed the  trust. 


Where  the  ob- 
ject of  the  trust 
is  clear  and  de- 
finite, it  must 
be  strictly  fol- 
lowed. 


Indeed  the  court  itself  has  no  power  to  sanction  any  departure  from 
the  prescribed  mode  (t).  But  where  the  trust  instrument  contains  a 
power  for  the  trustees  to  grant  leases  in  a  peculiar  form,  as  for  three 
lives  or  thirty-one  years  ;  the  court  if  necessary  will  control  the  trus- 
tees in  the  exercise  of  such  a  power,  for  the  benefit  of  the  charity  («). 
In  granting  leases  of  the  charity  property,  the  trustees  must  not  stipu- 
late for  or  reserve  any  personal  benefit  for  themselves.  For  instance 
where  a  corporation,  being  trustees  for  a  charity  caused  a  cov^iant  to 
be  inserted  in  a  lease  of  the  charity  lands,  binding  the  lessee  to  grind  at 
the  corporation  mill,  it  was  held  by  the  Lord  Chancellor,  that  this 
covenant  was  improper,  and  a  sufficient  reason  for  refusing  ih&ai  tb&x 
costs  (t;). 

And  on  the  same  principle,  charitable  trustees  must  not  grant  a 
lease  to  one  of  their  number.  And  should  a  trustee  take  such  a  lease, 
and  enter  into  possession  under  it,  the  court  wiU  charge  him  with  an 
occupation  rent  at  the  extreme  value  (:r). 

The  extent  of  the  powers  of  the  trustees  in  the  control  and  manage- 
ment of  charities  will  depend  in  every  case  on  the  terms  of  the  deed 
or  instrument  of  foundation.  Where  the  general  discretionary  ad- 
ministration of  the  trust  is  committed  to  them,  the  court  will  not 
interfere  with  them  in  the  exercise  of  their  discretion,  unless  a  breach 
of  trust  be  shown  to  have  been  committed.  And  the  right  of  nomi- 
nating and  removing  the  objects  and  officers  of  the  charity,  and  gene- 
rally of  determining  its  mode  of  application  within  the  principles 
pointed  out  by  the  founder  will  be  left  exclusively  to  them  (y). 

But  the  trustees  must  be  careful  not  to  exceed  the  powers  conferred 
on  them  by  the  instrument  of  foundation,  or  to  travel  out  of  the  strict 
line  of  the  trust.  And  if  from  the  wording  of  the  trust,  or  the  change 
in  value  of  the  charity  property,  or  other  alteration  of  circumstances, 
any  question  should  arise  which  was  not  clearly  defined  or  provided  for 
by  the  founder,  they  could  not  safely  act,  without  the  direction  of  ilie 
court  (z). 

If  the  particular  charitable  purposes  be  clearly  defined  by  the  trust, 
thosd  purposes  must  be  carried  out  strictly  by  the  trustees,  and  any 
application  of  the  property  to  a  different  object,  will  be  a  breach  of 
trust.  Thus  a  trust  to  find  a  preacher  in  Dale^  will  not  be  properiy 
executed  by  providing  one  in  Sale.     And  a  trust  to  proride  a  preacher 


(0  Ait.'  Oen,  t.  Roehetter,  2  Sim.  34. 

(«)  Bjp parte  Berkhamptiead  School,  2  V. 
&  B.  138. 

(v)  Att.'Oen.  ▼.  ^/onf/brJ,  2  Sw.  592, 3. 

(dr)  Att.'Gen,  y.  Dune,  13  Ves.  519, 534 ; 
Att.'Oen.  T.  Clarendon,  17  Yes.  491,  500. 

(y)  Att..Oen.  v.  Lock,  3  Atk.  164 ;  Att.- 
Gen.  V.  Myddleton,  2  Ves.  327 ;  Att.-Oen.  v. 
Corporation  qf  Bedford,  ib,  505 ;  Alt.-Oen. 
V.  Harrow  School,  ib.  551 ;  At i.- Gen.  ▼. 


Jbiffi^ifi^  Hoepital,  2  Yes.  jnn.  41 ;  4  Bre. 
C.  C.  165;  Att..Gen.  ▼.  Barl ^ Ctmremdan, 
l7yeA.A9l;eJFparte  BerkkoH^eadSekoat, 
2  Y.  &  B.  134 ;  Waldo  t.  Caiey,  16  Ves. 
206;  Horde  y.  Sari qf  S^Jfolk,  2  M«  &  K. 
59. 

{m)  See  Att.^Gen.  t.  Chrietekearck.  Jac 
474;  Att.^Gen.  t.  BaH  qf  Mam^Md^  2 
Russ.  501 ;  Att.'Gen.  ▼.  Barl  ^  LomadaU, 
1  Sim.  105 ;  Att.^Gen.  ▼.  Butter,  Jae.  407. 
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will  not  authorize  an  application  of  the  fund  to  the  relief  of  the  poor,  or    Part  III. 
any  other  different  purpose  (a).  Chaptteb*  II. 

So  where  an  estate  is  given  in  trust  for  the  repair  of  a  chapel^  the  Skct.  2. 
trustees  must  apply  the  whole  of  the  rents  to  that  object,  and  must 
not  suffer  the  surplus  to  be  mixed  with  the  parish  rates  for  general  pur- 
poses  (b).  And  a  fund  vested  in  trustees  for  the  purpose  of  establish- 
ing an  hospital,  mH  be  improperly  applied  towards  lighting  and  paving 
the  town  (c).  Again  a  trust  for  the  benefit  of  the  inhabitants  of 
one  parish  y  cannot  be  extended  by  the  trustees  to  those  of  other 
parishes  (d).  And  where  a  chapel  was  granted  in  trust  for  the  benefit 
of  a  school^  the  trustees  are  not  authorized  in  incurring  any  expense 
in  enlarging  the  chapel  for  the  benefit  of  the  inhabitants  of  the  hamlet^ 
where  the  school  is  situated  (e). 

So  the  trustees  of  a  charity  will  not  be  justified  in  placing  the  funds 
under  the  control  of  other  persons,  who  were  not  contemplated  by  the 
creator  of  the  trust  (/). 

Where  the  objects  of  a  trust  for  charity  are  described  in  general  Rales  of  con- 
terms,  the  trustees  in  executing  the  trust,  must  adopt  the  construe-  adopted,  where 
tion  which  has  been  applied  by  the  court  to  those  general  terms.  *Jc  objects  of 
For  instance,  where  the  trust  is  for  the  *^  poor  "^"^  of  a  parish  gene-  not  absolutely 
rally,  the  charity  funds  ought  to  be  applied  exclusively  to  the  relief  of  ^^^^' 
those  poor,  who  are  not  in  receipt  of  parochial  relief  (g).    And  a  trust  «  poor'Miow  to 
to  establish  a  "  grammar  school^^  must  be  executed  by  the  establish-  Ihj  executed, 
ment  of  a  school  for  instruction  in  the  classics:  or  at  any  rate  a  sys-  Orfora"gram- 

,  ,    •'  •'       mar  school. 

tern  of  education,  excluding  the  study  of  the  classics,  will  be  an  impro- 
per execution  of  the  trust  (A).  Although  if  the  trust  be  for  the  main- 
tenance of  a  **  school  ^  simply,  it  will  be  in  the  discretion  of  the  trus- 
tees to  establish  a  grammar  school,  or  a  school  for  teaching  other 
branches  of  learning  subject  to  the  control  of  the  court  (0-  And  in 
several  modem  instances,  the  court  has  sanctioned  the  introduction  of 
a  provision  for  instruction  in  writing,  arithmetic,  Sec,  into  a  scheme 
for  the  regulation  of  a  grammar  school  (%). 

In  like  manner  where  the  trust  is  '^  for  the  establishment  and  main-  For  a  dissent- 
tenance  of  a  place  of  worship  for  protestant  dissenters,^^  and  the  par-  "**  P^  ^ 
ticular  sect  and  nature  of  the  doctrines  to  be  taught  are  not  specified, 
it  has  been  decided,  that  no  doctrines  ought  to  be  allowed  to  be  taught, 
which  are  opposed  to  the  opinions  of  the  founder.      And  the  ap- 


(a)  Duke's  Char.  Us.  116 ;   Wilvtieomb 
esse,  ib.  94. 
if)  AU,~Oen,  v.  Vivian,  1  Ross.  237. 
(c)  Att.-Qen.  ▼.  Kell,  2  Beav.  575. 
((f)  Att.~Oem.  v.  Bnmdreth,!  N.  C  .C.  200. 
(e)  Att^GeH.  ▼.  MatufMd,  2  Russ.  501. 

(/)  Att^Oen.  ▼.  Brandrethf  1  N.  C.  C. 
200. 

(^)  Att..Oen.v.  Clarke,  AmbL422;  Ati.- 
<r«R.  ▼.  Coffforation  qf  Exeter,  2  Russ.  45, 
snd  3  Russ.  395  ;  Att.'^Oen.  v.  Wilkhufm, 
I  Beav.  370, 


{K)  Att.'Oen.  v.  Hartley,  2  J.  &  W.  353  ; 
Att.'Oen.  Y,  Dean  qf  Chriitehureh,  Jae. 
474 ;  Att.'Oen.  v.  Barl qf  Mane/leld, 2  Russ. 
501  ;  re  Bedford  Charity,  2  Sw.  528. 

(i)  Duke's  Ch.  Us.  169;  Att.-Qen.  ▼. 
Hartley,  2  J.  &  W.  370 ;  Att.^Oen.  ▼.  Jaek^ 
eon,  2  Keen,  541. 

(it)  Att.'Oen,  v.  Haberdaehere*  Con^any, 
3  Russ.  530;  Att.-Oen.  v.  Dixie,  3  Russ. 
534,  n. ;  2  M.  &  K.  342 ;  Att.-Oen.  t.  Gat- 
eoigne,  2  M.  &  K.  652  ;  Att.-Oen.  ▼.  Cstttt 
College,  2  Keen,  151. 


478  OP  TRUSTEES   FOR  CHARITABLE  OR   PUBUC  PURPOSES. 

Part  III.    pointment  of  a  preacher  of  a  different  persuasion  will  amount  to  a 
CBAraBK^'ll     '^^^^^^'^  ^f  trust  on  the  part  of  the  trustees,  for  which  they  may  be 
SicT.  2.       removed  from  the  trust  (/). 

So  where  a  lease  was  granted  to  trustees  in  trust  for  **  the  congre- 
gation of  protestant  dissenters  of  the  Presbyterian  persuasion,  who 
then  met  at  a  house  belonging  to  A.,^  to  be  used  as  a  meeting  house 
^^for  the  said  congregation  of  protestant  dissenters,^  and  the   con- 
gregation in  question  had  always  acted  upon  the  system  of  doctrine 
and  discipline  of  the  Church  of  Scotland  ;   it  was  held  that  the  mims- 
ter  and  majority  of  the  existing  congregation  forfeited  their  interest 
by  seceding  from  that  form  of  worship,  and  that  the  trustees  were 
justified  in  removing  them  by  ejectment  (m). 
Ibrmiintdnins       Where  a  trust  is  created  for  maintaining  *Hhe  worship  of  God,^ 
^*J*!J?"^^P     without  prescribing  the  form  of  worship,  the  object  will  be  presumed 
rally.  to  have  been  in  favour  of  the  Established  Church,  and  the  trust  must 

be  executed  accordingly  (n). 
Trust  for  re-  Where  an  estate  was  vested  in  trustees  in  trust  for  the  repair  of  a 

^K^^****^^     church  and  chapel ;  it  was  held,  that  the  trustees  were  justified  in  ap- 
bnildiog.  plying  the  accumulated  rents  in  rebuilding  the  chapel.    Although  the 

corpus  of  the  property  could  not  be  so  applied :  and  it  seems  that  the 
trust  did  not  authorize  any  payments  towards  the  fitting  ap  of  the 
chapel  (o). 
Power  of  tnu-  ^^  ^^^  heea  decided,  that  the  trustees  of  a  school  may  increase  the 
tees  to  increase  salaries  of  the  master  and  usher,  which  had  been  fixed  by  the  will  at  a 
schoolmaster,  certain  amount,  where  the  circumstances  of  the  charity  property  ad- 
^^  mitted  of  the  increase,  and  where  the  increase  of  the  salaries  toas  mot 

prohibited  by  the  will  (p).  However  in  the  absence  of  special  discre- 
tionary powers,  trustees  could  rarely  be  advised  to  take  upon  them- 
selves the  responsibility  of  any  such  unauthorized  application  of  the 
funds. 

A  trust  for  the  **  relief  of  the  poor  '*'*  has  been  held  to  authorize  the 

trustees  to  apply  the  fund  in  building  a  school-house  for  the  education 

of  the  children  of  the  parish  {q). 

Court  nsnallT         Where  the  court  is  in  possession  of  the  fund  given  in  tmsi  {or 

^rttu  a  charity,  it  will  not  in  general  deliver  it  over  to  the  uncontrolled  ad- 

uinistratioii  of  ministration  of  the  trustees,  however  ample  may  be  their 


•^I^J^IlJ^**      powers;  but  it  will  usually  be  referred  to  the  Master  to  approve  <rfa 

scheme  in  order  to  insure  the  due  application  of  the  whole  of  the 
fund  (r).    However  in  a  late  case  a  fund  in  court  was  ordered  to  be 

(0  FbUy  T.  Woniner,  2  J.  &  W.  247  ;  (o)  Aii.-Gen.  ▼.  Faytitr,  \  Anst.  116. 

AtL'Gen,  ▼.  Pear»on,  3  Mer.  353,  and  7  (p)  Ait-GeH.  ▼.  Dcm  ^  CkriMtckmrtk, 

Sim.  290 ;  Ait.'Oen.  ▼.  Shore,  7  Sim.  309,  2  Russ.  321. 

n. ;  Att.'Qfn.  ▼.  Drummond,  I  Dr.  &  W.  (q)  WUinutm  t.  MoHm,  2  Tyr,  544,  570. 

353 ;  3  Ibid.  162.  (r)  S^ppU  t.  Uwiom,  Ambl.  730 ;  Wmid9 


(m)  Broom  t.  Summen,  10  Law  Joum.      ▼.  Ga/0y,16  Ves.2ll ;  Wtilbelooedw.Jc 
N.  S.,  Chanc.  71.  1  S.   Ac  St.   40 ;   CorpormUom  qf  Saw  qf 

(n)  Att.'Oen,  t.  Poanon,  3  Mer.  409.  Ctergf  v.  Mo$€,  9  Sim.  610. 
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transferred  to  the  legatees  in  trust  to  be  administered  by  them,  although    Part  III. 
it  was  objected  on  behalf  of  the  Attorney-General,  that  a  scheme  ought    cnAmR  ii 
to  have  been  directed  (5).     And  if  the  gift  be  in  trust  for  an  established      Sect.  2. 
charity^  payment  will  be  directed  without  any  reference  (t). 

And  where  the  trust  is  for  a  foreign  charity,  the  court  has  no  juris-  ^*J"'»."*  ^ 
diction  to  direct  a  scheme,  but  will  order  the  fund  to  be  paid  over  to  rities. 
the  trustees  (u). 

It  is  the  rule  of  the  court  not  to  marshal  the  assets  of  a  testator  in  Assets  not  mar- 
favour  of  legacies  to  charity,  so  as  to  give  them  effect  out  of  the  per-  rfSSk  i^ideV 
sonal  estate,  where  they  are  void,  so  far  as  they  touch  any  interest 
in  land  (:r). 

Neither  the  old  Statutes  of  Limitation  (y),  nor  the  late  act  3  &  4  statutes  of  Li- 
Will.  IV.  c.  27  (z),  apply  to  any  questions  between  the  trustees  and  ^^y  ^^"^ 
the  objects  of  the  charity  as  to  the  appropriation  or  application  of  the  a  charity, 
trust  property  (y).    Although  an  adverse  enjoyment  of  any  part  of  the 
fund  by  the  trustees  for  a  long  period,  is  a  very  material  point  for 
consideration  in  putting  a  construction  upon  the  instrument  on  which 
such  a  question  may  arise  (a). 

Where  upon  an  information  or  suit,  the  court  has  decided  against  Retrospective 
the  right  of  the  trustees  of  a  charity  to  appropriate  any  part  of  the  f^^^^"^ 
funds  for  their  own  benefit,  the  decree  for  an  account  of  the  sums  against  timstees 
improperly  appropriated  by  them,  has  frequently,   and  indeed  will  ®     *">«•• 
ordinarily  be  limited  to  the  time  of  the  filing  of  the  information  or  Account  re- 
bill,  if  the  misappropriation  have  been  made  for  a  long  period,  through  fiung  of  the 
real  mistake,  and  without  any  corrupt  motive,  and  if  the  evidence  or  "j|^™ation. 
answer  of  the  trustees  disclose  no  reason  for  extending  the  account  far- 
ther back  (6).    And  the  circumstance,  of  the  trustees  being  a  corporate 
body,  will  increase  the  disposition  of  the  court  to  apply  a  lenient  con- 
struction to  their  proceedings  (c) ;  although  in  a  proper  case  the  court 


(f)  Sheietp/or  Propagation  qf  Gotpel  v. 
Ait.'Om,  3  Russ.  143. 

(0  1  S.  &  St.  43  ;  9  Sim.  610. 

(ti)  Provost  of  Edinburgh  ▼.  Aubery, 
Ambl.  236 ;  Emerp  ▼.  Hill^  1  Russ.  112 ; 
Mmei  y.  VMiamy,  ib.  113 ;  Att.-Oen.  ▼. 
Lepine,  2  Sw.  181. 

(«)  Moffff  V.  Hodgeif  2  Yes.  52 ;  Att.- 
Gen.  Y.  T)fndall,  Ambl.  614  ;  Fortter  y. 
Biagden,  ib.  704  \HillyardY,  Taylor^  Ambl. 
713  ;  At t.' Gen.  y.  Hurst,  2  Cox,  364 ; 
Makekam  y.  Hooper,  4  Bro.  C.  C.  153. 

(y)  Att.'Oen.  y.  Mayor  qf  Coventry,  2 
Vem.  399  ;  7  Bro.  P.  C.  235 ;  3  Mad.  353  ; 
Att.^Gen.  y.  Mayor  qf  Bristol,  2  J.  &  W. 
321  i  Ati.'Gen.  y.  Mayor  qf  Exeter,  Jac. 
448 ;  Irish  Incorporated  Society  y.  meh- 
ards,  1  Dr.  &  W.  258;  Att.'Gen  y.  ^tm- 
ger/ord,  8  Bl.  N.  S.  437. 

{i)  See  Sir  B.  Sugden's  observations  in 
Irish  Ineorp.  Society  y.  Richards,  1  Dr. 


&  W.  287,  8;  and  Att.-Gen.  y.  Persoe, 
2  Dr.  &  W.  67 ;  Att.-Gen  y.  Flint,  V.  C. 
Wigram,  Michaelmas  Term,  1844,  MS. 

(a)  Att.'Gen.  y.  Mayor  of  Bristol,  2  J.  & 
W.  321 ;  Att.-Gen.  y.  Mayor  qf  Exeter, 
Jac.  448. 

(b)  Att.-Gen.  y.  Johnson,  Ambl.  190; 
Att.-Gen.  y.  Owen,  10  Ves.  555 ;  Att.-Gen. 
y.  Griffith,  13  Yes.  565 ;  Att.-Gen.  y.  Dixie, 
ib,  519  ;  Att.-Gen.  y.  Skinners'  Company, 
5  Mad.  173 ;  Att.-Gen.  y.  Mayor  qf  Coven» 
try,  7  Bro.  P.  C.  235  ;  Att.-Gen.  y.  Onpo^ 
ration  qf  Exeter,  2  Russ.  50  ;  Att.-Gen.  v. 
Burgesses  qf  East  Retford,  2  M.  &  K.  35 ; 
Att.'  Gen.  y.  Mayor  qf  Newbury,  3  M.  &  K. 
650;  Att.-Gen.  y.  Prettyman,  4  Beay.  462  ; 
Att*-Gen.  y.  Draper^  Company,  ib.  67 ; 
Att.-Gen.  y.  Christ's  Hospital,  ib.  73;  Att.- 
Gen.  y.  Drapers*  Company,  6  Beay.  382. 

(e)  Att.-Gen.  y.  Mayor  qf  Newbury,  3 
M.  &  K.  651. 
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will  also  struggle  to  adopt  a  similar  rule  in  favour  of  a  trustee,  who  is 
a  private  individual  (d). 

But  this  relaxation  of  the  strict  rules  of  equity  is  a  matter  of  dis- 
cretion, in  the  exercise  of  which  the  court  will  be  governed  by  the  pai^ 
ticular  circumstances  of  each  case  (e).  And  it  is  clear,  that  if  there  be 
any  wilful  or  improper  conduct  on  the  part  of  the  trustees,  the  retro- 
spective account  will  be  decreed  against  them  from  the  commencement 
of  the  misappropriation  of  the  fund  (/*).  And  if  they  continue  to  appro- 
priate the  charity  funds  after  receiving  due  notice  of  the  impro|mety 
of  such  a  course,  they  would  be  ordered  to  account  from  the  time  of 
their  receiving  the  notice  (^).  And  if  they  should  confound  the  par- 
ticular fund  in  question  with  other  charitable  funds,  also  under  their 
control,  in  one  general  account,  instead  of  keeping  the  accounts 
separate,  that  would  be  an  act  of  mal-administration,  for  which  no 
goodness  of  intention  (supposing  them  to  be  cognizant  of  the  confusioa 
they  were  effecting,)  could  excuse  them  (h). 

Moreover  the  promptitude  of  the  trustees  in  assisting  the  court  to 
rectify  the  error,  will  be  an  important  ingredient  for  consideration 
in  deciding  upon  the  extent  of  their  liability.  But  in  order  to  entitle 
them  to  the  indulgence  of  the  court,  they  ought  by  their  answer  to  give 
every  possible  information  and  facility,  in  order  to  the  due  decision  of 
the  question  (i).  And  if  there  be  any  resistance  on  their  part  to  the 
establishment  of  the  right,  or  any  concealment  of  the  evidenee,  it 
becomes  a  much  more  difficult  thing  for  the  court  to  give  ihem  the 
benefit  of  its  discretion  in  these  cases  (k). 

In  some  instances  the  court,  notwithstanding  the  blamelessness  of 
the  trustees,  and  the  hardship  of  the  case,  has  not  thought  proper 
itself  to  limit  the  strict  liability  of  the  trustees,  but  has  referred  it  to 
the  Attorney-General,  to  consider  whether  it  were  a  proper  case 
in  which  to  enforce  the  extreme  rights  of  the  charity  (Q. 

If  the  trustees  by  their  answer  recognize  and  establish  their  liability 
to  account  for  the  charity  funds  beyond  the  filing  of  the  information, 
the  court  will  act  upon  the  admission,  and  decree  the  retrospective 
account  to  that  extent,  although  there  may  be  no  improper  conduct  on 
the  part  of  the  defendants.     For  instance,  where  the  answer  rendered 


(d)  Att'  Gen,  v.  Prttipiuan,  4  Bear.  462 ; 
and  see  Att-Oeiu  v.  Cdiui  College,  2  Keen, 
150, 167. 

(e)  Alt. 'Gen,  t.  Mayer  ^f  Bxeter,  Jac 
449,  450 ;  AtL-Gen.  v.  Prettyman,  4  Beav. 
466;  AtL'Geiu  ▼.  Driven*  CDm/»«»y,  6 
Beav.  382. 

(/)  Att,'Gen,  v.  Brewere*  Con^nmy,  1 
Mer.  295. 

(y)  See  Alt. -Gen.  y.  Burgeetet  of  Baet 
Reiford,  2  M.  &  K.  35,  37. 

(A)  Per  Lord  Brougham,  Ch.  in  Ait, 'Gen, 


▼.  Mayor  qf  Newbury,  3  M.  &  K.  651,  2. 

(t*)  Att.'Gen.  t.  Siargeeaee  ^f  Bati  JM- 
ford,  2  M.  &  K.  35  ;  Att.^Gen.  ▼.  Preety- 
iiMM,  4  Beav.  466. 

(k)  Per  Lord  Langdale,  M.  IL,  in  AH.- 
Gen.  ▼.  Preiiyman,  4  Beav.  466 ;  and  see 
AtL-Gen,  ▼.  Buryeeeee  (f  Eaei  lU^fard^  2 
M.  tt  K.  35. 

(0  Ati.'Gen.  ▼.  Mayor  qf  Maeter^  2 
Russ.  362,  370 ;  Ait-Gen,  ▼.  BreiUnykmrn, 
3  BeaT.  91,  95 ;  AtU-Gen,  ▼.  Pretiymmm,  4 
Beav.  462,  467. 
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accoants  as  far  back  as  1791,  the  decree  directed  the  account  to  be    Part  III. 
taken  up  to  that  year  (m).     And  so  where  the  defendants  (a  corpora-    CHAPraRil 
tion)  admitted  their  liability  to  account  generally  for  charity  funds       Ssct.  2. 
received  by  them,  and  stated,  that  they  had  always  charged  them- 
selves in  their  books  as  debtors  to  the  charity  for  the  amount  of  the 
sums  appropriated,  they  were  decreed  to  account  generally  without 
any  limitation,  although  it  was  objected  that  the  account  would  thus 
go  back  for  200  years  (n). 

The  nature  of  the  trust  instrument  will  also  materially  influence  the  Liability  of  the 
court,  in  directing  retrospective  accounts  against  trustees  of  charities  J"»^  ^^ere 
for  their  past  appropriation  of  the  funds ;  and  where  they  have  acted  strument  is  of 
honestly  though  erroneously  under  an  instrument  of  doubtful  construe-  ftrucUon  ^^' 
tion,  they  will  not  be  charged  with  any  past  misapplication.     On 
this  point,  it  has  been  said  by  Lord  Eldon,  ^'  it  often  happens  from  the 
nature  of  the  instrument  creating  the  trust,  that  there  is  great  diffi- 
culty in  determining,  how  the  funds  of  a  charity  ought  to  be  adminis- 
tered.   If  the  administration  of  the  funds,  though  mistaken,  has  been 
honest,  and  unconnected  with  any  corrupt  purpose,  the  court,  while  it 
directs  for  the  future,  refuses  to  visit  with  punishment  what  has  been 
done  in  time  past.     To  act  on  any  other  principle  would  be,  to  deter 
all  prudent  persons  from  becoming  trustees  of  charities^'  (o). 

There  has  already  been  occasion  to  consider  the  extent  of  the  juris-  Appointment 
diction  of  the  court,  in  removing  trustees  of  charities,  and  appointing  by^hlwnrtr* 
others  in  their  places,  as  well  as  the  circumstances  and  the  manner,  in 
which  that  jurisdiction  will  be  exercised  (p).  It  may  be  here  repeated, 
that  in  charity  cases  the  court  will  direct,  that  the  newly  appointed 
trustees  shall  be  at  liberty  to  appoint  others  to  succeed  them  when 
necessary  (^),  And  also  that  new  trustees  of  a  charity  will  never  be 
appointed  without  a  reference  to  the  Master  (r). 

The  effect  of  a  power  in  the  trust  instrument  to  appoint  new  trustees 
has  also  been  considered  (s). 

It  may  be  almost  unnecessary  to  remark,  that  if  there  be  a  gift  to  Gift  to  a  parti, 
an  established  charitable  institution,  or  to  the  governors  or  treasurer  a'tnut^or  Uie^ 
&c.  of  such  an  institution  without  expressly  declaring  any  trust,  the  punxwesofthat 
donees  will  take  as  trustees  for  the  charity  and  not  for  their  own  ^     *^* 
benefit  (t). 

(m)  Att^Oen.  V.  Corporation  of  Stafford,         {q)  At t,- Gen.   ▼.  Earl  qf  Wmchelsea, 

1  Ross.  547.  Seton  Deer.  131 ;  Re  52  Geo.  III.  c.  101 ; 
(n)  Att.'Gen,  ▼.  Mayor  qf  Sxeter,  Jac.      12  Sim.  262. 

443  i  S.C.2  Rnas.  362.  (r)  Att.-Om,  ▼.  Arran,  IJ.  &  W.  279. 

(o)  Att.'Gen.  v.  Corporation  tf  Exeter,  Is)  Ante,  Pt.  I.  Div.  III.  Ch.  I. 

2  Rnss.  45,  54.  {t)  IrUh Incorporated  Society  t.  Richards, 
(p)  Ante,  Pt.  I.  Div.  III.  Ch.  2.  1  Dr.  &  W.  294. 
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Part  III. 

DiT.  I.  S£CT.  3. — Of  Trustees  of  Powers. 

CHAHSft  II.  T         r\^  ¥1  ^  o   » 

Steer.  3.  I- — Of  Powers  of  Sale. 

III. — Of  Powers  of  Changing  SecurUies. 
IV. — Of  Discretionary  Powers. 

I.-- Of  Powers  of  Sale. 

A  trustee  could  rarely  be  justified  in  selling  the  trust  estate  for  any 
purpose,  however  beneficial,  without  an  authority  expreas  or  implied 
conferred  on  him  for  that  purpose  by  the  trust  instrument  ;  and 
wherever  the  nature  or  duration  of  the  trusts,  or  the  description  of 
the  property  renders  the  necessity  for  a  sale  at  all  probable,  a  power 
of  sale  should  never  be  omitted. 
Power  for  trus.  A  power  of  sale  may  be  given  to  trustees,  either  as  appendant  to  the 
b^aroe^dant*^  legal  estate,  and  to  take  effect  out  of  it ;  or  it  may  exist  as  a  mere 
or  collateral.  collateral  authority,  unaccompanied  by  any  legal  interest  in  the  pro- 
perty to  be  sold.  In  the  latter  case,  if  the  trust  be  created  by  will, 
the  legal  estate  will  descend  to  and  remain  vested  in  the  testator's 
heir,  until  devested  by  the  execution  of  the  power,  whereupon  it  wifl 
pass  to  the  vendee  (t).  For  instance  if  a  testator  devise  lands  to  his 
executors  to  sell,  the  freehold  will  pass  to  them  by  the  devise  coupled 
with  the  power ;  but  if  the  devise  be  merely,  ^*  that  his  executors  shall 
seir  the  land,  the  executors  take  only  a  power  and  the  freehold  vests 
in  the  heir  by  descent  (u).  And  so  it  seems  to  be  the  better  opinion, 
that  a  devise  of  lands  to  he  sold  hy  the  executors  vnthout  any  words 
of  direct  gift,  will  invest  them  with  h  power  only,  and  not  pass  the  legal 
estate  (x). 

„        .    .  It  is  clear,  that  no  precise  form  of  words  is  requisite  for  creatine  a 

No  precise  form  »  «^  ^  ^  o 

of  words  requi-  power  of  sale,  powers  are  mere  declarations  of  trust,  and  any  words, 
tion^of  ttfe^^*^*"  l^owever  informal,  which  show  an  intention  to  create  such  a  power, 
power.  will  be  suiBcient  for  the  purpose  {y).    Thus,  as  we  have  already  seen, 

the  trustees  will  take  a  power  of  sale  by  implication  under  a  trust  for 
the  payment  of  debts :  for  such  a  power  is  necessary  to  the  doe 
execution  of  the  trust  {z). 

Without  entering  into  a  discussion  of  the  law  affecting  powers  in 
general,  (which  would  be  foreign  to  the  object  of  the  present  work«) 
we  will  now  proceed  to  consider  some  of  the  principal  points,  which 
arise  from  the  power  of  sale  being  vested  in  trustees  instead  of  in  the 
benefieial  owners. 

(/)  Earl  af  Stafford  y.  BuciUy,  2  Yes.  anthoritiei  tliare  cited. 
179 ;  Wam^ord  t.  Thompum,  3  Ves.  jun.  (s)  1  Sngd.  Pow.  1S3. 

513  ;  1  Sugd.  Pow.  115,  et  seq.  6th  edit. ;  (y)  1  Sugd.  Pow.  116. 

see  F^beg  t.  Peacock,  11  Sim.  152.  (g)  Ante,  Pt.  III.  Ch.  II.  Sect  2,  PL  II. ; 

(»)  See  1  Sugd.  Pow.  128,  6th  edit.,  and  Wood  t.  White,  4  M.  ft  Cr.  481,  2. 
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It  has  been  decided,  that  where  a  will  directs  an  estate  to  be  settled    Part  III. 
to  uses  in  strict  settlement,  a  power  for  tnistees  to  sell  with  the    o^^^g^'n 
consent  of  the  tenant  for  life,  cannot  be  inserted  in  the  settlement       Skct.  8. 
without  an  express  provision  (a)  :  not  even  where  there  is  a  direction  whether  a 
by  the  testator  for  the  insertion  of  "  all  proper  powers  and  authorities  ^^^"^^^^^La 
for  making  leases,  and  otherwise  according  to  circumstances^^  (b),  in  a  settlement 

But  it  has  been  held  on  the  construction  of  marriage  articles^  that  ^^aXertion 
a  power  of  sale  and  exchange  was  properly  introduced  into  a  settle-  in  the  wiU  or 
ment,  where  the  articles  contained  a  direction  for  the  insertion  of  ^  f  ^    ^. 

Effect  of  a  di- 

^'  all  usual  and  proper  powers^  ^c.,^^  in  the  settlement  (c).     In  the  rection  to  in- 
case of  Hill  V.  Hill(d)  the  Vice-Chancellor  (Sir  L.  Shadwell)  said,  ^  '|«u usual 
**  there  is  a  palpable  distinction  between  inserting  in  a  settlement  powers." 
powers  for  the  management  and  better  enjoyment  of  the  settled 
estates,  which  are  beneficial  to  all  parties,  and  powers,  which  confer 
personal  privileges  on  particular  parties,  such  as  powers  to  jointure,  to 
raise  money  for  any  particular  purpose,  &c.     But  powers  of  leasing, 
of  sale  and  exchange,  and  (in  certain  cases)  powers  of  partition,  of 
leasing  mines,   and  of  granting  building  leases,  are  powers  for  the 
general  management  and  better  enjoyment  of  the  estates ;  and  such 
powers  are  beneficial  to  all  parties/' 

However  even  in  a  trust  created  by  articles^  if  there  be  no  positive 
direction  for  the  insertion  of  a  power  of  sale,  or  at  all  events  of  *Hhe  usual 
and  proper  powers,"'  it  seems  that  such  a  power  cannot  be  introduced 
into  the  settlement  {e).  And  even  where  there  is  a  general  direction 
in  the  articles  for  the  insertion  of  ^'  all  usual  and  proper  powers^  a 
trustee,  who  sells  under  a  power  of  sale  inserted  in  the  settlement 
under  that  general  direction,  can  scarcely  confer  a  marketable  title 
according  to  the  present  state  of  the  authorities. 

A  power  of  sale,  whether  it  be  a  common  law  authority,  or  one  By  whom  the 
taking  efiect  under  the  Statute  of  Uses,  can  be  exercised  only  by  the  ^2^*^  ^ 
parties,  to  whom  it  is  expressly  given.  Hence  doubts  have  occasionally 
arisen  as  to  the  validity  of  the  execution  of  the  power  after  the  death 
of  the  original  donees.  For  instance,  where  a  power  is  given  to  two 
or  more  persons  by  name  without  any  words  of  survivorship^  it  cannot 
be  exercised  by  the  others  alone  after  the  death  or  renunciation  of  any 
one  of  the  donees  (/).  But  where  the  power  is  conferred  on  "  the 
trustees'"  as  a  class  and  not  by  name,  there  the  power  will  continue  as 
long  as  there  are  more  trustees  than  one,  by  whom  it  may  be  exercised, 
although  no  words  of  survivorship  be  added  {g).  If  the  power  were 
given  to  persons  nominatimj  but  also  in  their  character  of  trustees 


i; 


[a)  Wkemte  v.  Hatlt  17  Ves.  SO.  Carter,  2  Sugd.  Pow.  App.  23. 

>)  BretMier  ▼.  Am^ett,  1  J.  &  W.  625  ;  (d)  6  Sim.  144. 

Home  ▼.  Barttm,  Jac.  437,  8.  C.  («)  2  Sngd.  Pow.  4S4,  6th  edit. 

(e)  PeaAe  y.  PmUrngtim,  2  V.  ft  B.  311 ;  (/)  1  Sngd.  Pow.  141,  144,  6th  edit. 

HUl  T.  Hm,  6  Sim.  136 ;  see  WUUmm»  ▼.  (jf)  JHd. 
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Chaptbk  II. 

Sbct.  3. 

Or  where  the 
power  is  giyen 
to  tniBteet  and 
their  Mn. 


Power  may  be 
exercifedby 
coHiinuimg 
tmstees  on  re- 
nnnciAtion  of 
the  others. 

But  not  by 
assigns  or  de- 
visees of  ori- 
ginal tmstees, 
unless  expressly 
named. 


Whether  de- 
visee of  trustee 
can  exercise  the 
power  in  any 
case.    QiNsre/ 


Power  should 
express  by 
whom  it  is  to 
be  exercised. 


without  any  words  of  suryivorship,  it  might  still  be  a  matter  of  doubt, 
whether  the  power  would  exist  lAer  the  death  of  any  of  the  original 
donees  (A). 

Upon  the  same  principle  where  a  power  of  sale  was  reserved  in  a 
settlement  to  three  trustees  by  name  and  their  heirs^  it  was  held  by  the 
Court  of  K.  B.,  that  two  surviving  trustees  could  not  execute  the 
power  (t).  And  although  this  decision  was  afterwards  disapproved  of 
by  Lord  Eldon,  yet  that  eminent  judge  felt  himself  so  far  bound  by  its 
authority  as  to  refuse  to  compel  a  purchaser  to  take  a  title  under 
somewhat  similar  circumstances  (A).  However  in  a  recent  case,  where 
a  testator  devised  all  his  residuary  estate  to  three  persons  by  name, 
and  to  their  respective  heirs  and  assigns,  in  trust  first  that  they  the 
^^ above  named^  devisees  '*and  their  respective  heirs  and  assigns^ 
should  sell ;  the  Vice-Chancellor  of  England  held,  that  on  the  con- 
struction of  a  wilU  the  two  survivors  of  the  three  devisees  had  power 
to  sell,  and  his  Honor  rejected  the  words  *'  respective'"  as  inconsistoit 
with  the  general  intention  (/). 

Where  the  power  is  given  to  several  persons  by  name,  {as  trustees^ 
and  '*  the  survivors  and  survivor  and  the  heirs  of  the  survivor,*^  it  is 
settled,  that  the  power  may  be  well  exercised  by  the  only  acting  trus- 
tee or  his  heirs,  in  case  the  others  renounce  the  trust  (m). 

But  where  the  power  is  confided  to  the  trustees  ''and  their  keirt'^ 
only  and  not  their  assigns^  it  cannot  be  exercised  by  persons  claiming 
by  assignment  from  the  heirs  of  the  original  trustee  (n).  And  in  a 
similar  case  a  devisee  of  the  original  trustee  is  equally  incapable  of 
exercising  the  power,  for  a  devise  is  also  an  assignment  (o). 

And  from  the  observations  of  Sir  L.  Shad  well,  Y.  C.  E.,  in  the 
recent  case  of  Cooke  v.  Crawford^  which  has  been  just  referred  to,  it 
seems  to  be  very  questionable  whether  a  devisee  of  a  trustee  would  be 
entitled  to  exercise  powers  of  sale  or  other  powers  vested  in  his  testar 
tor  as  trustee,  even  where  the  power  was  limited  to  the  trustee  and 
his  assigns :  and  hb  Honor  in  that  case  expressed  a  strong  opinion 
against  the  power  of  a  trustee  to  delegate  the  execution  of  a  trust  to 
his  devisee  in  any  case  (p). 

The  power  of  sale  should  be  carefully  framed  so  as  to  avoid  any  ques- 
tion of  this  nature,  and  it  should  be  conferred  expressly  on  the  trus- 
tees, and  the  survivors  or  survivor  of  them,  and  the  heirs  or  executors 
or  administrators  of  such  survivor,  and  their  or  his  assigns. 


(A)  1  Sugd.  Pow.  141,  144,  6th  edit. ; 
Co.  Litt.  113,  a.  Not.  2. 

(i)  TbtffiiMfufT.  VFi2foii,lB.&Ald.608; 
8.  a  3  Mid.  261. 

(k)  Hall  Y.  Dewe9t  Jac.  189. 

(0  J^<^^  ▼•  Price,  11  Sim.  557. 

(m)  Hawkim  v.  Km^,  3  Eaat.  410; 
Cooke  ▼.  Crawford,  11  Law  Jonrn.  N.  S., 
Chanc.  406,  and  13  Sim.  91 ;  and  see  Satom 


T.  Smith,  2  BeaT.  239 ;  Shiirp  t.  Skmq^,  3 
B.  &  A.  405. 

[n)  Bmiford  v.  Be^lM,  2  Sim.  2e4. 

\o)  Cooke  T.  Ormrford^  mki  emprm. 

Ip)  Cooke  Y.  Crmtford,  13  Sim.  97 ;  ted 
Yide,  How  y.  Wkii/Md,  I  Ventr.  338 ;  1 
Freem.  476;  and  tee  jMf#,  [Dinfailitiea  of 
TniBteet]. 
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If  a  power  of  sale  be  created  by  a  will,  but  without  declaring  by    Part  III. 
whoQi  it  is  to  be  exercised,  but  the  proceeds  of  the  sale  are  directed   chapt»r*ii 
to  be  applied  or  distributed  by  the  executor  or  auy  other  person,  the      Sxct.  3. 
executor  or  that  other  person  will  take  the  power  of  selling  by  implica-  Exeidseofthe 
tion,  unless  any  contrary  intention  appear  from  the  will  (q).  f^^^J^  taken  by 

The  trustees  of  a  power  of  sale  are  interposed  principally  for  pro-  the  penon  who 
tecting  the  settled  estate  against  the  tenant  for  life.     It  will  therefore  Jh^^^^'*"*^ 
be  a  breach  of  trust  on  their  parts  to  employ  or  suffer  the  tenant  for  Power  of  sale 
life  to  exercise  the  power  and  to  sell  the  settled  property  as  their  ought  not  to  be 
agent,  and  the  court  will  refuse  to  enforce  the  specific  performance  of  the^nant  for 
a  contract  made  by  the  tenant  for  life  under  such  circumstances  (r).      ^*^- 

But  where  the  trustees  have  a  power  of  sale  with  the  consent  of  the  But  a  sale  by 
tenant  for  life,   and  the  estate  is  sold,  and  the  purchase-money  ijfe  trolted  as 
received  by  the  tenant  for  life,  who  makes  a  contemporaneous  purchase  ^^^  ^y  ^^^  >> 
of  another  estate,  it  will  be  held,  that  the  tenant  for  life  acted  tmst^?  ^ 
throughout  as  the  agent  of  the  trustees,  both  in  the  sale  and  the 
re-investment,  and  the  estate  so  purchased  will  therefore  be  treated  as 
subject  to  the  trusts  of  the  settlement,  although  the  conveyance  is 
taken  absolutely  in  the  name  of  the  tenant  for  life  (s). 

A  trustee  is  not  justified  in  delegating  the  power  of  sale  to  a  Howfartms. 
stranger  (i),  although  he  may  doubtless  employ  a  solicitor  or  other  *^  ™*y  ®™' 
agent  to  conduct  the  usual  details  of  the  sale(tt).     But  the  agent's  to  sell. 
authority  must  be  in  writing  (x)^  and  signed  by  all  the  trustees  (y). 

Where  the  power  of  sale  is  in  the  nature  of  a  trust,  the  trustees  when  the 
must  effect  the  sale  within  a  reasonable  time,  although   they  are  powtobe 
empowered  to  sell  ''  at  such  time  as  they  may  think  fit.''     For  by 
postponing  the  sale  indefinitely,   they   might  materially  affect  the 
relative  interests  of  the  cestuis  que  trusts  for  life  and  in  remainder  (z). 
However  a  direction  to  sell  ^^  as  soon  as  conveniently  may  be"  does  not  Effect  of  direc- 
render  it  more  imperative  on  the  trustees  to  urge  on  the  sale ;  for  the  ^Vas^vc^ 
law  implies  that  direction  (a).  nient." 

A  trust  to  reinvest  is  usually  attached  to  the  exercise  of  a  discre-  whether  tms- 
tionary  power  of  sale  given  to  trustees.     However  it  does  not  appear  tees  may  sell 
to  be  absolutely  necessary,  that  the  trustees  should  have  another  mediate  inten-T 
purchase  immediately  in  view  before  they  sell,  even  where  the  settle-  tionofrein- 

•',  1    1.         •         .1  •!  .         Testment, 

nient  does  not  contam  the  usual  durection,  that  until  a  convenient  Qudfref 
piurchase  can  be  found,  the  money  shall  be  laid  out  at  interest  (&). 


{q)  Newton  ▼.  Bennttt  1  Bro.  C.  C.  135 ; 
Eitim  f.  Harriiont  2  Sw.  276  n.;  Blateh  y. 
Wilder,  I  Atk.  420 ;  Bentham  t.  mitMhire, 
4  Mad.  44 ;  T^lden  v.  Hpde,  2  S.  &  St. 
238 ;  Fbrbee  v.  Peacock,  1 1  Sim.  152 ;  Ward 
▼.  Devon,  ib.  160,  stated ;  sed  vide  Pation 
▼.  Rmndall,  IJ.  &  W.  189. 

(r)  Mortlock  v.  Butler,  10  Yes.  309, 313. 

V«)  Price  ▼.  Blakemore,  6  Beav.  507. 

(0  Hardwick  v.  Mynd,  1  Aost.  109. 

v)  B»  pvte  BelehUr,  AmbL  218;  Ord 


▼.  Noel,  5  Mad.  498. 

(x)  Mortlock  T.  £ii//«r,  10  Yes.  311. 

(y)  Ibid. 

(r)  Walker  v.  Shore,  19  Yes.  387,  391 ; 
see  Hawkine  t.  Chappel,  1  Atk.  621,  3. 

(a)  Buxton  ▼.  Buxton,  1  M.  &  Cr.  80 ; 
see  Fitzgerald  ▼.  Jervoite,  5  Mad.  29 ;  Gar- 
re//  ▼.  Noble,  6  Sim.  573. 

m  Mortlock  y.  Butler,  10  Yes.  309;  2 
Sugd.  Pow.  511, 12,  6th  edit. 
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Whether  the 
power  can  be 
ezeiciied  alter 
tenant  for  life 
hasaoquired 
the  fee. 


Effect  of  direc- 
tion, that 
power  to  be 
exerdaed  only 
during  oonti* 
nuance  of 
tniata. 

Where  the 
troat  is  deter- 
mined as  to 
part  of  the 
estate. 


Unlimited 
powers  of  sale 
not  invalid. 


But  where  a  sale  is  made  without  any  immediate  prospect  of  an 
advantageous  reinvestment,  there  must  be  some  strong  purpose  of 
family  prudence,  to  justify  the  conversion,  such  as  an  advantageoos 
ofier  or  the  like,  in  order  to  absolve  the  trustees  from  a  breach  of 
trust  (c).  Every  power  of  sale  should  contain  a  direction^  that  the 
money  shall  be  invested  until  a  convenient  purchase  is  fottnd,  for 
otherwise,  if  the  trustees  sold  without  any  prospect  of  immediate 
reinvestment,  for  there  might  be  a  question,  whether  the  sale  could  be 
supported  even  in  favour  of  a  purchaser  (d). 

The  tenant  for  life  of  a  settled  estate  frequently  acquires  the  ultimate 
remainder  in  fee  through  the  failure  of  the  intermediate  limitations : 
and  in  these  cases  it  seems  to  be  the  better  opinion  that  a  power  of 
sale  given  by  the  settlement  to  the  trustees  during  the  life  of  tie 
tenant  for  life  can  no  longer  be  exercised,  for  the  intention  of  the 
settlement  is  to  confine  the  power  to  the  time,  during  which  the  uses 
of  the  settlement  exist  (e). 

There  can  be  still  less  question,  as  to  the  extinguishment  of  the  power, 
where  it  Is  expressly  directed  to  be  exercised  only  during  the  continu' 
once  of  the  trusts^  and  this  is  usually  done  in  the  modem  forms.  But 
the.  power  will  subsist  unless  the  trusts  have  clearly  determined, 
although  they  may  continue  through  the  fault  of  the  trustees,  as  by 
their  not  making  a  conveyance  directed  by  the  trust  (  f).  And  if  the 
trust  continue  as  to  part  of  the  property,  but  have  ceased  as  to  the 
remainder,  the  power  will  remain  and  be  exerciseable  over  the  entirety^ 
unless  there  is  a  direction  to  the  contrary  in  the  trust  instrument.  For 
instance,  where  an  estate  was  vested  in  trustees,  in  trust  as  to  a  moiety 
for  each  of  the  testator^s  daughters  in  fee  at  twenty-one,  with  a  power  for 
the  trustees  to  sell  during  the  continuance  of  the  trusts,  and  one  of  the 
daughters  had  reached  twenty-one,  and  the  trust  had  consequently 
determined  as  to  her  share,  it  was  held  by  Sir  John  Leach,  that  the 
trustees  had  power  notwithstanding  to  sell  the  entirety ^  it  being  neces- 
sary that  the  power  should  exist  as  to  the  whole^  in  order  to  preserve 
it  for  the  benefit  of  the  other  share  {g).  Hence,  if  it  be  intended  that 
the  power  of  sale  should  continue  only  as  to  such  parts  of  the  estate  as 
remain  subject  to  the  trust,  that  intention  should  be  expressed  in 
framing  the  power  (A). 

It  is  settled  that  an  unlimited  power  of  sale,  to  be  exercised  during 
successive  estates  tail  is  not  invalid  for  remoteness,  for  such  a  power 
may  be  destroyed  with  the  estate  tail  (i).     And  even  where  the  power 


(e)  Martloek  y.  BuUer,  10  Ves.  309 ; 
Lord  Mahon  y.  Sari  Simihope,  2  Sugd. 
Pow.  512,  n. ;  and  see  Broodhurtt  v.  Bal- 
guy,  1  N.  C.  C.  16,  28 ;  WaU9  y.  Girdle^ 
aione,  6  Beay.  190 ;  Cowgill  y.  Lord  Ox- 
mantown,  3  Y.  &  CoU.  369. 

(d)  2Sagd.  Pow.  511, 12. 

(«)  Mori  lock  y.  BuUer,  10  Ves.  292; 
Wheate  y.  Hall,  17  Ves.  80 ;  2  Sagd.  Pow. 


508,  6th  edit. 

(/;  Wood  y.  Wkiie,  4  M .  ft  Cr.  460, 
oyerruling  S.  C.  2  Keen,  664. 

(ff)  TVoirer  y.  £Mt^Al/i|r,  6  Mad.  134. 

(A)  Wood  y.  Whiit,  4  M.  ft  Cr.  480. 

(0  BiddU  y.  Perktna,  4  Sim.  135 ;  F&mg 
y.  (k^rom,  i6.  138,  n. ;  Warimg  f .  Qwtwl^jr, 
3  M.  ft  K.  249. 
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yn»  ecdktend  to  limitatioiiB  in  y^  it  has  notwithstanding  been  sup-    Part  III. 
ported,  wiiere  the  sale  was  made  within  the  limits  prescribed  by  law    n  ^^'  ^'n 
against  perpetuity  (A).     However  it  is  still  unsettled  how  far  the      Sect.  3. 
execution  of  an  unlimited  power  of  sale,  could  be  supported  beyond  Qiiir7/~How 
those  limits,  and  by  consequence  for  an  indefinitely  prospective  period(0.  ^^f^  ***®y  ™*y 

It  is  settled  that  a  simple  power  of  sale  will  not  authorize  a  partition  ^i  t    t    ' 
of  the  estate  (m).     And  although  it  was  held  on  one  occasion  by  Lord  authorized  by  a 
Bosslyn,  that  a  power  of  sale  and  exchange  will  enable  the  donees  to  i^"^^^^^^^- 
make  a  partition  (n)  ;  yet  that  decision  has  not  been  acted  upon,  and  exchange,  to 
appears  to  be  of  very  doubtful  authority  (o).     However  it  is  clear,  that  ^^**  extent. 
an   exchange,  or  partition  of  a  settled  estate  may  be  circuitously 
effected  under  a  power  authorizing  a  sale  only^  and  for  that  purpose  it 
is  sufficient  to  use  the  form  of  a  sale  instead  of  a  mere  partition  or 
exdbange ;  nor  could  the  transaction,  if  made  hon&fide^  be  impeached 
as  an  improper  execution  of  the  power  {p). 

It  has  been  decided,  that  trustees  with  a  power  of  sale  and  exchange  Money  may  be 
may  give  money  for  owelty  of  exchange  without  any  express  authority  ipyen  for  owelty 
for  that  purpose  {q). 

A  power  for  trustees  to  sell  will  authorize  a  mortgage  by  them.  Where  a  power 
which  is  a  conditional  sale,  wherever  the  objects  of  the  trust  will  be  ^^®  ^^^' 
answered  by  a  mortgage ;  as  for  instance,  where  the  trust  is  to  pay  gage. 
debts  or  raise  portions  (r).     But  where  the  trusts  declared  of  the 
purchase-money  show,  that  the  settlor  contemplated  an  absolute  con" 
version  of  the  estate,  a  mortgage  will  be  an  improper  execution  of  the 
power  (s).     Trustees  with  a  power  of  sale,  cannot  grant  leases  (t).  ^^  "»<>*  »"- 

Tiru  X  •     .1  -XL  r        X       *  I,      •     thorizc  trustees 

Where  a  mortgage  is  taken   m   the  name  ot  a  trustee,   who  is  to  grant  leases. 
expressly  empowered  to  sell  the  mortgaged  estate  in  a  certain  event  Trustees  of 
for  the  purpose  of  paying  off  the  mortgage  debt,  and  it  is  declared,  ^^^{^{^ 
that  the  concurrence  of  the  mortgagor  shall  not  be  necesbary  to  may  sell  >rith. 
perfect  the  sale,  the  trustees  alone  may  sell,  and  make  a  good  convey-  of  mortgi^r'!*^^ 
ance  of  the  estate ;    and  it  is  immaterial  that  the  mortgage  deed 
contains  a  covenant  on  the  part  of  the  mortgagor,  that  he  will  join  in 
making  the  conveyance  (a). 

The  power  of  trustees  for  sale  to  give  discharges  for  the  purchase-  Power  of  tms. 
money  will  be  considered  more  fully  in  the  next  Chapter  («) .  However  it  S^j^^^^^, 
may  be  observed  here,  that  even  previously  to  the  recent  act  7  &  8  Vict,  the  porehase. 
c.  76,  s.  10,  where  a  power  of  sale  was  given  to  trustees,  with  directions  to  ""•'^y* 


f  1)  Boyee  v,  Hatminff,  2  Cr.  &  Jerr.  334. 

r/)  2  Sugd.  Pow.  495,  6,  6  edit. 

[m)  li"  Queen  v.  Fargnar,  11  Yes.  467. 

(m)  Abei  ▼.  HeatKeote,  4  Bro.  C.  C. 
278  ;  5.  C.  2  Ves.  jun.  98. 

(o)  Aii.^Oen.  v.  Hamilton,  I  Mad.  214; 
2  Sngd.  Pbw.  506, 6th  edit. 

{jf)  2  Ves.  jun.  101;  1  Mad.  223;  2 
Sngd.  Pow.  507,  6th  edit. 

Ig)  Bartram  v.  Whieheote,  6  Sim.  86 ; 


2  Sngd.  Pow.  507,  6th  edit. 

(r)  Mille  v.  Benkt,  3  P.  Wms.  1 ;  BM 
¥.  Harriet  8  Sim.  485  ;  4  M.  &.  Cr.  264 ; 
See  Holme  t.  Williams,  8  Sim.  557 ;  I 
Sngd.  Pow.  538. 

(a)  Holdenby  t.  Spqforih,  1  Beav.  390. 

(/)  Bvana  v.  Jackeon,  8  Sim.  217. 

(»)  Clay  V.  Sharpe,  18  Ves,  346,  n. ; 
see  Corder  v.  Morgan,  18  Yes.  344, 

(ar)  Poet,  Ch.  III. 
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Part  III. 

Div.  I. 
Chapter  II. 

Sbct.  3. 


Effect  of  7  &  8 
Vict.  c.  76, 
1.10. 


Trustee  may 
compel  A  spe- 
cific perfor- 
mance by  a 
purchaser  with- 
out Joining 
eeUuiigue 
trutit.   When? 

Trustees  cannot 
sell  for  a  rent- 
charge  granted 
out  of  the 
estate. 

A  sale  of  settled 
estate  Mtinit  the 
timber,  which  is 
giten  to  the 
tenant  for  life, 
islMd. 


employ  the  purchase-money  generally  for  the  benefit  of  the  eestuis  qme 
trusts  in  a  manner  requiring  time  and  discretion  as  where  the  trust  was 
to  lay  it  out  again  in  lands  to  the  uses  of  the  settlement,  and  till  that 
was  done  to  invest  in  the  funds  (y);  or  to  employ  the  money  in  pay- 
ment of  debts  generally  (z)  ;  or  of  certain  specified  debts,  which  could 
not  be  ascertained  until  a  future  and  distant  period  (a)  ;  or  where  the 
parties  beneficially  entitled  to  the  purchase-money  were  infants  or  un- 
born (b) ;  it  was  settled,  that  the  trustees  must  necessarily  take  the 
power  of  giving  discharges  for  the  purchase-money  as  incident  to  the 
trust,  and  without  any  express  authority  for  that  purpose ;  for  the 
power  of  sale  would  otherwise  be  nugatory.  But  where  the  object  of 
application  was  specifically  pointed  out,  and  was  immediate  and  certain, 
the  purchaser  under  the  power  would  have  been  bound  to  ascertain, 
that  the  money  was  duly  applied  by  the  trustees,  unless  the  instrument 
creating  the  trust  expressly  absolved  him  from  that  liability,  by  provid- 
ing that  the  receipt  of  the  trustees  should  be  a  sufficient  dischai^e  (c). 

The  10th  section  of  the  act  7  &  8  Vict.  c.  76,  has  been  already 
stated  (d),  and  its  effect  in  altering  the  law  on  this  subject  will  be  con- 
sidered in  the  next  Chapter.  It  may  be  observed  here,  that  the  pro- 
vision contained  in  the  13th  section  of  the  same  act,  which  declares, 
that  the  act  shall  not  extend  to  any  deed  act  or  thing,  or  (except  as  to 
contingent  remainders)  to  any  estate  right  or  interest  created  before  the 
1st  of  January  1845,  must  render  the  practical  application  of  the  act 
a  matter  of  great  difficulty  in  most  cases  (e)« 

A  trustee  with  a  power  to  sell  and  give  receipts  has  the  complete 
power  of  disposition  over  the  trust  estate,  and  he  may  compd  a  pur- 
chaser to  complete  his  contract  without  joining  the  cestuis  gme  trusts 
as  parties  to  a  suit  for  a  specific  performance  (/). 

A  power  for  trustees  to  sell  and  purchase  other  lands  to  be  heM  on 
the  same  trusts  will  not  be  well  executed  by  a  sale  of  the  trust  estate 
for  a  rent-charge  granted  out  of  it  by  the  purchaser  (^).  And  so  a 
sale  for  an  annuity  cannot  be  supported  under  the  ordinary  power  (A). 

Where  an  estate  is  settled  in  trust  for  a  tenant  for  life  without  im- 
peachment of  waste f  and  a  power  of  sale  is  given  to  the  trustees  with  a 
direction  for  re-investment,  it  will  be  an  improper  execution  of  the 
power  for  the  trustees  to  sell  the  land,  minus  the  timber  on  it,  and  to 


(y)  Zhran  ▼.  WUiikire,  3  Swansi.  699. 

(z)  Ante,  Pt.  III.  Div.  1.  Ch.  11.  Sect.  2, 
PI.  II.  1 ;  F9rbe$  t.  PeMoek,  II  Sim.  152, 
160;  JoiU9  ▼.  Price,  11  Sim.  557;  jrotl, 
Ch.  III. 

a)  Balfomr  ▼.  Welland,  16  Ves.  151, 156. 

[b)  Soufarthy  v.  Laey,  4  Mad.  142  ;  Xa- 
vender  y.  Stanton,  6  Mad.  46 ;  Breedon  t. 
Breedon,  1  Russ.  &  M.  413. 

(c)  2  Sugd.  V.  &  P.  30,  et  seq.  9th  edit ; 
ante,  Pt.  III.  DiT.  I.  Ch.  II.  Sect.  2,  PL  II.  1 ; 


and  see  poet,  Ch.  III.  of  this  Part. 

(tf )  Ante,  Pt.  III.  DiT.  I.  Ou  II.  Sect.  2, 
PL  I.  note. 

(«)  See^Mfff,  Ch.in. 

(/)  Bimke  t.  Lord  Mtoieby,  2  Mad.  227; 
Keon  T.  Ma§owlf,  1  Dr.  &  W.  401  ;  Drmg'- 
eon  ▼.  Poeoek,  4  Sim.  283. 

(jSi)  Read  v.  Skttm,  2  Sngd.  P^.  ftl2: 
App.  29. 

(A)  Reid  v.  Sker^oid,  10  Yes.  370, 3S1. 
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suffer  the  timber  to  be  sold  separately,  and  the  money  to  be  received  by  Part  III. 

the  tenant  for  life.     For  the  intention  of  the  creator  of  the  power  will  c^^^^'  u 
be  taken  to  have  been,  that  the  whole  estate,  of  which  the  timber  con-       Sbct.  3. 
stitutes  part,  should  be  sold  for  one  entire  sum  to  be  resettled,  and 
the  fact  of  the  tenant  for  life  being  unimpeachable  for  waste  makes  no 
difference  in  this  respect  (i). 

Where  trustees  are  invested  with  a  discretionary  power  to  sell  real  Real  estate 

estate ;  the  estate  until  sold,  and  whatever  remains  unconverted  after  Jhewwcr re-^ 

a  partial  sale,  will  retain  its  original  character  of  realty  (A).  tains  its  charac- 

Equity  will  enforce  the  specific  performance  of  a  proper  contract       ^.      ^' 

entered  into  by  trustees  under  a  power  of  sale  (/) ;  and  even  if  the  formance  of 

power  were  determined  before  the  conveyance  could  be  made,  yet  if  ?^^^*  ^^, 

•  -  .  ''  ,  •'  trustees  under 

the  trustees  had  power  to  bind  the  estate  by  their  contract,  those,  who  power  of  sale. 
have  the  legal  interest,  will  be  compelled  to  make  it  good  (m).     How-  Not  enforced, 
ever,  it  has  been  already  seen,  that  a  contract  of  sale  by  trustees  made  trust.^^^    ^ 
in  breach  of  their  trust,  will  not  be  specifically  enforced  (n).      Thus  it 
was  laid  down  by  Sir  John  Leach,  V.  C,  in  the  case  of  Ord  v.  iVoe/, 
''that  if  trustees  fail  in  reasonable  diligence — if  they  contract  under 
circumstances  of  haste  and  improvidence — if  they  make  the  sale  with 
a  view  to  advance  the  particular  purposes  of  one  party  interested  in  the 
execution  of  the  trust  at  the  expense  of  another  party — a  court  of 
equity  will  not  enforce  the  specific  performance  of  the  contract^  however 
fiair  and  justifiable  the  conduct  of  the  purchaser  may  have  been.     The 
remedy  of  the  law  is  open  to  such  a  purchaser,  but  he  has  no  claim  to 
the  assistance  of  a  court  of  equity^  (o). 

So  in  a  very  recent  case  where  a  trustee  entered  into  a  contract  for 
the  sale  of  trust  property,  and  it  was  agreed,  that  the  purchaser  should 
retain  out  of  the  purchase-money  the  amount  of  a  private  debt  due  to 
him  from  the  trustee^  the  Master  of  the  Rolls  (Lord  Langdale)  refused 
to  decree  a  specific  performance  of  this  contract  on  the  ground,  that 
this  on  the  face  of  the  contract  was  a  breach  of  trust,  and  his  Lordship 
allowed  a  general  demurrer  to  the  bill  for  want  of  equity  (p). 

The  power  of  trustees  for  sale  to  purchase  the  trust  estate  them-  To  whom  the 
eelves  will  be  reserved  for  more  convenient  consideration  in  a  future  •■^cmaybe 

made. 
chapter  {q) .  To  the  trustees 

Trustees  of  an  estate  in  strict  settlement  with  a  power  of  sale  may  ho^J^T*' 

sell  to  the  tenant  for  Lfe  (r),  though  this  was  once  doubted  (s).  May  be  to 

(0  CholmeUff  y,  Piueion,  3  Bing.  207  ;  5  (n)  Ord  ▼.  Noei,  5  Mod.  438 ;  Wood  t. 

Bing.  48 ;  3  Russ.  565 ;  2  Moore  &  P.  127 ;  Biehardwn,  4  Beav.  176 ;  Mortloek  v.  Bv/- 

10  B.  &  Cr.  564  ;  Coektrell  t.  Cholmeley,  I  ler,  10  Ves.  311 ;  Thompwn  y.  Biackitone, 

Ruaa.  &  M.  418  ;  1  CI.  &  Fin.  60 ;  and  see  6  Beav.  470. 

Waldo  ▼.  Waldo,  12  Sim.  107  ;  Doran  t.  (o)  Ord  ▼.  Noel,  5  Mad.  438,  440 ;  et 

WUioMre,  3  Sw.  699 ;  Wo^  t.  Hill,  I  Sw.  Tide  Wood  v.  Riehardtm,  4  Beav.  174,  176 ; 

149,  n.  Mortloek  v.  Bulkr,  10  Ves.  311,  312. 

\k)  Walter  v.  Mmmde,  19  Ves.  424;  2  {p)  Thompaon  y.  Blaeketone,^  Bevr.  470. 

Sagd.  Pow.  504.  (g)  Poet,  DIt.  II.  Ch.  III. 

(/)  Mortloek  ▼.  Buller,  10  Ves.  315 ;  2  (r)  Howard  ▼.  Dueane,  T.  &  R.  81. 

Sngd.  Pow.  511.  («)  2  Sogd.  Pow.  517,  6th  edit 

(m)  Mortloek  v.  Buller,  uki  eupra^ 


tenant  for  life. 


490 


OF  P0WBB8  OP  SALE. 


Part  III.  It  is  no  objection  to  the  exercise  of  a  power  of  sale  bj  tnisteea; 

CaAPna  I!.  ^^^  ^^®  conveyance  is  made  to  a  trustee  for  the  purchaser  (Q. 

S»cT.  8.  A  power  of  sale,  like  all  other  powers,  can  be  exercised  only  in  the 

CoBTeyance  to  mode  and  subject  to  the  conditions,  if  any,  prescribed  by  the  inrtn- 

thc^'wSiMer  "^®°*  creating  the  power  («).      Therefore  where  the  trust  is  to  adi 


good. 


after  the  death  of  the  tenant  for  life^  a  sale  in  his  lifetime  will  be  bid, 


How  thepowtf  even  though  it  be  made  under  a  decree  of  the  court  (x).     And  so  if  the 

sale  be  directed  to  be  made  with  the  consent  of  the  tenant  kit  life,  or 


Fonnspce* 
scribed  by  the 
trust  most  be 
obseired. 


Where  the 
power  is  con* 
ditkmal. 


Distinctioii  be- 
tween prece- 
dent and  sub- 
sequent condi- 
tions. 


Impolicy  of 
snc^  condi- 
tional powers. 


of  any  other  person,  that  consent  must  be  obtained  before  the  exerase 
of  the  power  (y).  And  the  court  will  not  decree  the  specific  perform- 
ance of  a  contract  by  the  trustees  for  the  sale  of  the  estate,  where  Us 
required  consent  had  not  been  given  at  the  time  of  filing  the  bill  (2). 

Upon  the  same  principle,  where  the  power  of  sale  is  to  be  exerdsei 
only  on  some  conditional  event — such  as  the  deficiency  of  another 
estate  to  answer  certain  charges  (a) — or  upon  the  purchase  and  settle- 
ment of  another  estate  to  the  same  uses  {b) — ^the  power  cannot  be  ex- 
ercised without  the  literal  performance  of  those  cimditions  (c). 

However  as  regards  purchasers  from  trustees  under  powers  of  tlw 
description,  there  is  a  material  difference,  whether  the  oonditioD, 
annexed  to  the  exercise  of  the  power,  is  precedent  or  subsequenL  If  it 
be  precedent^  its  performance  is  essential  for  giving  existence  to  tlie 
power  of  sale,  and  no  sale  under  the  power  can  by  possibility  be  sai- 
tained,  unless  the  condition  be  performed.  But  where  the  conditioB 
is  subsequenty  the  power  of  sale  wilt  attach  independently  of  the  pe^ 
formance  of  the  condition,  and  if  the  purchaser  be  expressly  or  eat 
structively  exonerated  from  seeing  to  the  performance  of  the  trusts, 
his  title  would  not  be  affected  by  the  fact,  that  the  condition  had  not 
been  performed.  For  instance,  to  select  the  two  conditions  jort 
referred  to,  where  the  deficiency  of  the  personal  estate  or  any  otkr 
property  is  the  condition  on  which  the  power  is  to  be  exercised,  thit  is 
s^  precedent  condition,  which  must  be  satisfied  before  the  power  cm 
arise ;  consequently  it  will  be  incumbent  upon  a  purchaser  bom  the 
trustees  in  any  case  to  ascertain  that  the  required  deficiency  had  arisen 
previously  to  the  sale  (d).  But  where  the  re-investment  of  the  pa^ 
chase-money  is  required,  that  is  a  subsequent  condition,  and  a  banifA 
purchaser  from  the  trustees  will  not  be  affected  by  its  non^perfonnance, 
if  they  have  a  power  to  give  discharges  for  the  purchaae*money  («)• 

However  the  impolicy  and  inconvenience  of  these  conditional  powers 


T.  &  R.  81. 

See  WriffM  v.  Wakrfwrd,  17  Ves. 
454. 

(«)  BiMkhw  ▼.  Lawt,  2  Hare,  40. 

(jf)  Mortlock  T.  BulUr,  10  Yes.  306 ;  see 
Bateman  ▼.  DavU,  3  Mad.  98 ;  Wri&kt  t. 
Wakrford,  17  Ves.  454, 

W  Admmi  v.  Broke,  1  N.  C.  C.  627. 

(a)  IHke  ▼.  Eicka,  Cro.  Car.  335  ;  Cb/. 
peftper  y,  AMttm^  2  Cha.  Ca.  221 ;  2  Sugd. 


Pow.  497,  6th  edit.;   2  Swd.  V.ft  P.4S, 
9tliedit. 

(»)  Doe  ▼.  MotHh,  4  T.  R.  39$  Ont  ▼• 
CkmmbeHmn,  4  Ves. 631 ;  BwyadfMT./to. 
1  Atk.  575 ;  Hooghem  v.  Bemige,  2  Sm 
95,  145. 

(c)  2  Sagd.  Pow.  497,  6th  edit. 

(d)  2  Sttgd.  V.  &  P.  4S,  9th  odit 

{e)  Roper  t.  Halifox,  2  S^nL  Psw.  A|i^ 
No.  3. 
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is  obvious.     To  adopt  Sir  E.  Sugden^s  words  "they  tend  only  to    Part  III. 
expense  and  trouble  in'  practice,  as  a  purchaser  could  not  in  general  be    ci^rmL  li. 
compelled  to  complete  his  purchase  without  the  sanction  of  a  court  of      Sbct.  3. 
equity :  and  there  are  few  cases,  in  which  he  could  be  advised  to  ac- 
cept  the  title  without  a  decree.     It  would  be  much  better  wholly  to 
omit  a  power  of  sale  in  a  settlement,  than  to  fetter  its  operation  by 
requisitions  like  these''  (/). 

A  defective  execution  of  a  power  of  sale  will  be  relieved  against  in  Defective  exe. 
equity  in  favour  of  the  purchaser,  if  the  defect  be  merely  of  a  formal  ^^^^^^^ 
character  (^).     But  no  relief  will  be  given  where  the  sale  is  fraudulent  of  purchasers, 
or  contrary  to  the  intention  of  the  creator  of  the  power;  as  in  the       ^°' 
cases  already  considered  of  a  sale  for  a  rent-charge  or  annuity,  or  a 
sale  of  the  estate  deprived  of  the  timber  (h). 

Where  the  trustees  take  the  legal  estate  of  the  property  to  be  sold  Tnuiees  of 
coupled  with  the  power  of  sale,  they  alone  are  competent  to  contract,  ^"a^rood 
and  to  make  a  good  conveyance  of  the  legal  and  equitable  estate  to  conveyance 
the  purchaser  (i).     And  in  like  manner  where  they  take  merely  a    ^^^' 
power  which  operates  under  the  Statute  of  Uses  by  revoking  the  old 
uses,  and  appointing  new  ones  to  the  purchaser,  they  can  make  a  good 
title  by  the  exercise  of  their  power  (A).     And  the  case  is  the  same 
even  where  executors  take  a  power  of  sale  by  implication,  from  having 
the  distribution  of  the  purchase-money  (f). 

With  regard  to  the  mode  in  which  a  trustee  should  proceed  to  sell  Mode  of  effect- 
the  estate— it  has  been  laid  down  by  Lord  Eldon,  ^^  that  a  trustee  for 
sale  is  bound  to  bring  the  estate  to  the  hammer  under  every  possible 
advantage  to  his  cestuis  que  trusts  ^  (m).     Therefore  he  will  not  be  jus-  Whether  sihs. 
tified  in  damping  the  sale  by  unnecessary  restrictions  in  the  conditions  ^|^J|j^^**^°* 
of  sale  (n).     Although  he  may  properly  affix  such  reasonable  special  proper, 
conditions,  as  are  required  by  the  state  of  the  title  (o). 

So  the  trustees  should  use  all  reasonable  diligence  to  obtain  the  best  Datyof  Taiuing 

price  (p).     And  for  this  purpose  it  will  be  proper  for  them  to  have  the 

estate  previously  valued  (9). 

The  contract  for  sale  must  not  be  entered  into  under  circumstances  ^^^^  p^  *«le 

to  i)e  given  to 

of  haste  or  improvidence  (r).     And  where  there  are  several  cestuis  que  all  parties  in. 
trusts  who  have  conflicting  interests,  as  for  instance  the  mortgagor  *®"**^' 
and  mortgagee,  (where  the  mortgaged  estate  is  vested  in  a  trustee 


if)  2  Sugd.  Pow.  503. 

iff)  2  Sugd.  Pow.  100,  135,  142,  517. 

(A)  Read  ▼.  Shawi  2  Sugd.  Pow.  App.  29 ; 
Heid  V.  Shergoldt  10  Ves.  381 ;  Coekenll  v. 
CholmtU^,  1  R.  &  M.  418  i  2  Sugd.  Pow. 
517. 

(t)  SowoTMlp  T.  Lacj^,  4  Mad.  142  ;  Keon 
V.  Mttffawfy,  1  Dr.  &  W.  401. 

(k)  Sugd.  Pow.  poitim. 

(0  T^iden  ▼.  Hyde,  2  S.  &  St.  238; 
For  bee  t.  Peaeoek,  11  Sim.  152  ;  but  see 
Blaiek  Y.  Wiider,  1  Atk.  420,  where  the  heir 


was  directed  to  join  in  the  conveyance. 

(m)  In  Downet  t.  Orazebrookf  3  Mer. 
208. 

(ft)  See  WUiine  v.  Fry,  1  Mer.  268 ;  2 
Rose,  375. 

(o)  Hobeon  tr.  BeU,  2  Beav.  17. 

Ip)  Ord  v.  JVbtf/,  5  Mad.  440 ;  Mortloek 
V.  BuUer,  10  Yes.  309. 

(q)  Mortloek  v.  Buller,  10  Ves.  309 ; 
Conoliy  V.  PareofUf  3  Ves.  628,  n. ;  see 
Campbell  v.  Walker,  5  Ves.  680,  1. 

(r)  Ord  T.  Noel,  5  Mad.  440. 
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Part  III.    with  a  power  of  sale,)  it  will  be  the  duty  of  the  trustee  to  act  impa^ 

CBApnR  II.    ^^'^y  ^^^  ^^®  benefit  of  all  the  parties  interested  (s).  And  notice  should 

SscT.  3.       be  given  to  all  the  parties  of  the  intended  sale,  so  that  each  may  take 

means  to  secure  an  advantageous  sale  (0- 

Sale  may  be  In  the  absence  of  any  express  directions  in  the  power  the  trustees 

^^'  ^y  P'*'''**^  may  sell  either  by  public  auction  or  private  contract,  as  circumstances 

private  con-       may  render  it  necessary  or  most  advantageous  for  the  trust  estate  (u). 

*'^*^'  And  after  an  ineffectual  attempt  to  sell  by  auction,  they  may  have 

recourse  to  a  sale  by  private  contract  (x).     This  was  decided  witli 
regard  to  the  assignees  of  an  insolvent,  who  are  expressly  directed  bj 
the  Insolvent  Act  (7  Geo.  IV.  c.  57,  s.  20)  to  sell  by  auction.    The 
decision  therefore  applies  a  fortiori  to  the  case  of  trustees,  to  whom 
no  mode  of  sale  is  expressly  prescribed. 
Sale  by  auction       However  a  sale  by  auction  is  the  most  usual,  as  it  is  unquestioDaUj 
more  adviiable.  ^^  safest,  course  for  the  trustees  to  adopt.     For  in  that  case  no  ques- 
tion can  be  raised  against  them  for  the  inadequacy  of  price  (jf); 
whereas  in  case  of  a  sale  by  private  contract  it  would  be  very  hazardouB 
for  the  trustiees  to  let  the  estate  go  at  a  price  less  than  that,  at  which 
it  had  been  valued  (z). 
Truateei  cannot      Trustees  have  no  authority  to  buy  in  the  property  after  it  has  been 
c^te^i^  an        P^^  ^P  ^^^  ^^>  unless  that  authority  be  given  them  by  the  terms  of 
auction.  the  power.    Thus  in  a  late  case  the  trustees  of  a  will  at  the  request  of 

one  of  the  cestuis  que  trusts  bought  in  the  property,  for  which  6,000t 
had  been  bid,  and  shortly  afterwards  they  refused  6,600/.,  it  was  sub- 
sequently sold  for  3,500/.,  and  the  trustees  were  held  re^nsible  for 
the  difference  in  price  (a).  The  same  point  had  frequently  been  so 
decided  with  regard  to  assignees  in  bankruptcy  (i). 
Sale  in  lots.  The  estate  may  be  sold  in  lots  or  partly  at  one  time  and  partly  at 

another,  if  such  a  course  be  most  advisable  (c). 
Trasteea  liable        Trustees  for  sale  are  chargeable  with  auction  duty  in  the  same 
to  anction         manner  as  other  vendors  (c/). 

duty. 

II. — 0/ Powers  of  Leasing. 

Leaaet  by  tnu-  ^^  exercising  a  power  of  granting  leases,  trustees  must  confioe 
teet  contrary  to  themselves  strictly  within  the  limits  of  their  authority ;  and  any  devii- 
act  aside.   '       tion  from  it  in  the  nature  or  terms  of  the  leases  granted  will  be  treated 

as  a  breach  of  trust  («).     Thus  where  the  trust  requires  the  leases  to 

(«)  Ord  y.Noel,  5  Mad.  440;  Anom,  6  (i)  SeeaMo/^T.Perf«w,3  Ves.628,B.; 

Mad.  10;  see  Peckel  y.  Fowler,  2  Anatr.  Morthek  y.  Buiier,  10  Yes.  292, 309. 

550.  (a)  T^hr  v.  Tabnm^  6  Sim.  281. 

(t)  Anon.  6  Mad.  10.  (b)  Bjt  parte  Lewie,  1  Gl.  ft  J.  69;  a 

(«)  Ex  parte  Vmunan,  2  Rose,  66;  es  parte  Bmxton,iS,  355;  eat  parte  Beldeck^i 

parte  Hurlp,  2  D.  &  Ch.  631 ;  ex  parte  D.  St  Ch.  60. 

Ladbroke,  1  Mont.  &  A.  384 ;  but  see  ex  (e)  Ord  ▼.  Noet,  5  Mad.  438 ;  er  peril 

parte  Ooding,  1  D.  &  Cb.  323.  LewU,  1  Gl.  ft  J.  69 ;  Co.  litt.  113,  a. 

(jr)  Mathere  ▼.  Preetman,  9  Sim.  852.  (d)  King  t.  Wtnetanlegt  8  Price,  180. 

(y)  Ord  y.  Noel,  5  Mad.  440 ;  Tartar  v.  (e)  Bowee  ▼.  Ratt  London  Water  Werb 

T^Srwm,  6  Sim.  201.  Company,  3  Mad.  375,  383. 
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be  in  possession  and  not  in  reversion,  or  where  it  forbids  the  taking  of    Part  III. 
any  fine  or  premium  from  the  lessee,  a  reversionary  lease,  or  one  for    cn^^^i^'u 
which  a  fine  is  paid,  is  improper,  and  will  be  set  aside  by  the  court  on       Ssct.  3. 
the  application  of  the  cestui  que  trust  (/). 

And  such  a  lease  will  not  be  confirmed  by  the  acceptance  of  the 
rent  by  the  parties  beneficially  interested,  though  continued  for  several 
years,  unless  they  were  aware  of  the  imperfection  of  the  lease  (g). 

And  although  the  whole  legal  estate  is  vested  in  the  trustees,  so 
that  the  lease,  taking  effect  out  of  their  legal  interest,  is  valid  at  law, 
yet  it  will  be  relieved  against  in  equity,  if  it  be  contrary  to  the  terms 
of  the  equitable  power  (A). 

It  scarcely  comes  within  the  scope  of  the  present  work  to  consider  MThat  leases 
at  large  the  construction  of  the  usual  powers  of  leasing,   and  the  SSerth^uswd 
nature  and  terms  of  the  leases,   which    are    authorized    by  such  power, 
powers  (t) ;  but  it  may  be  convenient  here  to  state  generally  the 
result  of  the  principal  decisions  on  this  subject. 

Where  the  power  is  confined  to  lands  usually  let,  or  requires  the  Lends  tuualfy 
usual  rent  to  be  reserved,  it  will  apply  primd  facie  only  to  such  lands   ^  ' 
as  have  been  generally  leased  {k),  although  that  construction  may  be 
relaxed,  where  the  general  intention  of  the  settlement  requires  it  (Q. 

A  power  to  lease  all  the  lands  generally  will  not  authorize  a  lease  of  Unopened 
unopened  mines ;  although  mines  already  opened  may  be  leased  under  a  °"°^'* 
general  power  (wi). 

A  power  to  lease  for  lives  will  not  authorize  a  lease  for  years  Leases  for  lives 
determinable  upon  lives  (n)  but  under  a  general  power,  to  lease  for  any  ^^  ^^^"' 
term  not  exceedmg  twenty-one  years  or  three  lives,  such  a  lease  may 
be  granted  (o). 

A  power  to  grant  leases  for  two  or  more  lives  implies  an  authority 
to  grant  them  during  the  life  of  the  survivor  (p).  But  in  granting  a 
lease  for  lives,  the  lives  must  be  in  esse  (q)  ;  and  must  be  all  con- 
current (r).  Where  the  power  is  to  lease  for  three  lives,  one  granted 
for  two  lives  only  will  be  good  (s). 

So  where  there  is  a  power  to  grant  leases  for  any  specified  number  of  Lease  may  be 
years,  or  for  any  term  not  exceeding  a  certain  specified  number,  a  lease  [un  u  au!*™ 
for  a  less  term  than  the  one  specified  is  a  good  exercise  of  the  power  (t).  thorized  by  the 
But  of  course  a  lease  for  a  longer  term  will  not  be  proper ;  although  ^^^' 


(/)  Bowe$  v.  Eaai  London  Water  Wori» 
Ompany^^  Mad.  375 ;  and  8,  C,  Jac.  324. 

(p)  Ibid. 

(h)  Ibid. 

(t)  2  Sngd.  Pow.  Chap.  17,  p.  326,  6th 
edit 

{k)  2  RoU.  Abr.  261,  pL  11, 12 ;  2  Sugd. 
Pow.  339 ;  Eari  of  Cardigan  ▼.  Montague^ 
ib.  App.  14 ;  see  Orbey  ▼.  Mohun,  2  Vera. 
531 ;  8.  C.  Piec.  Ch.  257. 

(0  Goodtitle  y.  Fttnueanj  Dougl.  565  ;  2 
Sugd.  Pow.  349. 


(m)  Campbell  v.  Leaeh^  Ambl.  740. 

(n)  Whitloei^i  case,  8  Rep.  69,  b. ;  1  Sugd. 
Pow.  514  ;  2  ib.  354. 

(o)  2  Sogd.  Pow.  354. 

(p)  Doe  y.  Hardwieke,  10  East,  549 ;  2 
Suffd.  Pow.  364. 

(f )  Raym.  263. 

(r)  Doe  y.  Halcombe,  7  T.  R.  13 ;  2 
Sued.  Pow.  364. 

(«)  2  Sugd.  Pow.  365. 

(/)  bherwQod  y.  Oldknow,  3  M.  &  S.  382 ; 
1  Sugd.  Pow.  520 ;  2  ib.  355. 


i94 


OF  P0WBB8  OF  UUSHTO. 


Part  III. 

Biv,  I. 

CVAFTBR  XL 

Sbot.  3. 

For  A  Umger 
term.    How  for 
good. 

Matt  not  be 
reTersionary. 

Length  of  term 
to  be  granted, 
where  number 
of  years  is  not 
expressly 
limited. 


Purchaser  of 
lease  affected 
with  notice  of 
facts  appearing 
on  its  fisce. 


it  seems,  that  such  a  lease  might  be  supported  to  the  extent  limited  b; 
the  power,  and  that  the  excess  only  would  be  void.  For  instance  it 
has  been  held,  that  where  the  power  is  to  lease  for  ten  yeais,  anda 
lease  is  granted  for  twenty  yearn,  the  grant  will  be  good  as  a  lease  for 
t«n  years  (ii). 

A  general  power  of  leasing  authorizes  the  grant  of  a  lease  in  poaBO- 
sion  Mkly,  and  not  one  in  reversion  (x). 

Where  the  length  of  the  term  to  be  granted  is  not  defined  by  the 
power,  the  trustee  must  be  guided  by  the  consideration  of  wbat  is 
most  beneficial  to  the  trust  estate.  At  law  such  a  power  may  be 
exercised  to  its  fullest  extent  by  granting  a  lease  for  the  loogieit 
term  (y).  But  in  equity  the  trustees  take  the  power  coupled  with  a 
trust,  and  in  exercising  it,  they  must  act  precisely  as  if  the  estate 
waa  given  to  them  in  trust  to  let  (z). 

Where  the  legal  fee  is  vested  in  the  trustees,  they  have  at  law  tbe 
power  of  granting  leases  to  any  extent  as  incident  to  the  legal  estate; 
and  if  the  duties  of  the  trustees  require  them  to  be  invested  with  the 
control  and  management  of  the  trust  estate,  they  may  even  in  eqnitj 
grant  valid  leases  of  the  trust  property  upon  such  reasonable  tenna 
and  for  such  periods  as  they  may  consider  most  beneficial ;  and  such 
leases  would  take  effect  out  of  the  legal  interest  in  the  trustees,  and 
independently  of  any  power  in  the  trust  instrument,  and  could  only  be 
impeached  on  the  ground  that  they  are  unreasonable  or  piejudicial  to 
the  interests  of  the  cestuis  que  trusts  (a) .  Thus  in  Nay  lor  v.  Arniti(h) 
it  was  held,  that  trustees  of  real  estate  under  a  will,  in  trust  to  paj 
two  annuities  out  of  the  rents  and  profits,  could  grant  a  valid  lease  of 
the  lands  for  a  term  of  ten  years  (ft). 

And  upon  the  same  principle  it  is  conceived,  that  a  lease  for  the 
usual  term  of  twenty-one  years,  ^ich  contains  no  extraordinaij 
covenants,  might  be  safely  granted  by  trustees  of  settled  real  estate. 
either  in  exercise  of  a  general  indefinite  power  of  leasing,  or  by  virtue 
of  their  interest  only  without  any  express  power.  But  any  unusual 
lease,  such  as  a  building  lease  for  ninety-nine  years,  could  not  beaafelT 
granted  or  accepted  under  such  circumstances  except  under  the  saiK- 
tion  of  the  court  (c) . 

A  purchaser  of  a  leasehold  interest  will  be  affected  with  constructive 
notice  of  any  circumstances  appearing  on  the  face  of  it,  which  noa; 
invalidate  it  in  equity  (d).    As  in  the  case  of  a  party  purchaaiiig  a  lease 


(«)  Pawetf  Y.  HotMn,  1  Ch.  Ca.  23 ;  3 
Ch«  Rep.  11. 

(jr)  Ly.  SusMe*  y.  Worth,  Cn>.  Elis.  5 ; 
2  Sngd.  Pow.  370. 

(y)  Mutkerry  y.  Chinnery,  LI.  ft  0. 185 ; 
1  Sugd.  Pow.  548. 

{x)  Suittm  Y.  JofMf,  15  Yet.  587|  8. 


(«)  Bomt§  ▼.  Ami  Lmiom  Wdt»  Wmh 
Con^nmy,  Jac.  329. 

(a)  Nayhr  Y.  Amitt,  1  R.  ft  U.  581. 

(e)  8m  Pmrm  ▼.  Bmrm,  Jac.  158. 

(d)  WmiHr  y.  lAwNlf,  IJ.  ft  W.  ISl: 
CoMter  Y.  CoUinyt,  3  If .  ft  K.  283. 
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of  eharity  OBtatoB  granted  for  an  absolute  term  of  200  years  (e).  Part  III. 
AlihoDgh  it  is  otiierwiae  where  the  facts  ioTalidating  the  lease  do  not  CHArau  li. 
appear  on  its  faee  (/).  Ssct.  3. 


A  power  of  granting  building  leases  for  long  terms  will  not  be  Power  to  $m»t 
inserted  in  a  settlem^At.  which  is  made  m  execution  of  articles  ^^^8j«u» 

.       .  not  uuertea  as 

authorizing  the  introduction  of  powers  for  leasing /or  twenty^ne  year9^  an  tisual  power. 
and  other  usual  powers  {g). 

III. — OfFowert  of  Changing  Securities. 
The  exercise  of  a  power  to  vary  the  existing  securities  must  neces-  Discretion  of 
sarily  be  left  very  much  to  the  discretion  of  the  trustees ;  but  the  ^Sw^fth?" 
court  will  not  suffer  this  discretion  to  be  mischievously  or  ruinously  power,  how  far 
exercised  (A).  contmUed. 

Where  any  check  is  imposed  upon  the  trustees  by  requiring  the  Formalities 
previous  consent  of  the  tenant  for  life,  or  his  consent  in  writing,  or  the  ^^  mmt^be* 
observance  of  any  other  formality,  the  power  will  be  improperly  exer-  observed, 
oised  unless  the  required  condition  is  strictly  performed  (t). 

A  power  of  this  description  is  given  to  the  trustees  for  the  security  Power  not  to 
and  benefit  of  the  trust  property  (A)  ;  and  it  ought  not  to  be  exercised,  ^thontw^B- 
except  when  required  by  necessity  or  convenience  (/),  and  after  due  dent  reason, 
enquiry  and  circumspection  (m).     Therefore  the  trustees  should  have 
an  immediate  and  advantageous  re-investment  in  contemplation,  before 
they  dispose  of  the  Existing  securities  (n) ;  and  a  sale  for  the  mere 
purpose  of  converting  real  estate  into  personal  would  render  them 
responsible  for  any  loss  (o).     And  it  is  the  duty  of  the  trustees  to 
ascertain  by  enquiry  the  propriety  and  reality  of  the  proposed  re-invest- 
ment, and  not  to  trust  blindly  to  the  assurances  of  their  acting  co- 
trustee on  these  points  (p).     Pending  the  re-investment  of  the  fund 
the  trustee  will  be  justified  in  laying  it  out  in  the  purchase  of  Exche- 
quer bills  (q). 

A  general  power  of  varying  the  securities  does  not  enable  the  trus-  Relative  inte. 
tees  by  the  exercise  of  the  power  to  vary  or  affect  the  relative  rights  of  ^^^ru/te  no? 
the  cestuis  que  trusts.     Thus  where  a  testator  made  a  specific  bequest  affected  by  the 
of  a  sum  in  the  long  annuities  producing  365/.  per  annum  in  trust  for  nties^ui^CT^a"' 
his  wife  for  life  with  remainder  over,  and  gave  the  trustees  the  usual  power, 
power  of  varying  the  trust  securities,  it  was  held  by  Sir  J.  Leach, 
V.  C,  that  this  power  did  not  enable  the  trustees  to  diminish  the 


(«)  Ait, 'Gen.  v.  Pargtier,  6  Beav.  150. 

(/)  Aii.'-Qmi.^.Backkwue,  17  Yes.  283, 
293. 

{g)  Peone  v.  Boron,  Jac.  158. 

(A)  D9  MaamnUk  ▼.  Crwrnpivm,  1  V.  & 
B.  354-9. 

(0  1  V.  &  B.  359 :  Coektr  v.  Q^aile,  1 
R.  &  M.  535 ;  Greenwood  v.  Wak^ord,  I 
Beav.  &79 ;  KeUawmg  v.  Joknton,  5  Beav. 
319. 


(k)  Lord  V.  Godfrey,  4  Mad.  459. 

^0  BrotMuni  v.  Balgug,  1  N.  C.  C.  28. 

(m)  Hanbury  v.  Kirkland,  3  Sim.  271. 

{n)  1  N.  C.  C.  28,  and  see  H^atte  v.  Gird- 
httone,  6  Beav.  188,  190. 

(o)  Brice  v.  Stokes,  11  Yes.  324  ;  Meyer 
V.  Montriou,  5  Beav.  146. 

(;;)  Hanbury  v.  Kirkland,  3  Sim.  265 ; 
BroadhwMt  v.  Balyuy,  1  N.  C.  C.  16. 

(v)  Maihewe  v.  Brt«e»  6  Beav.  239. 


496  OF   POWERS  OF  CHAKOnCG  nDCUBRm. 

Part  III.    income  of  the  tenant  for  life,  and  increase  tbe  value  of  the  gift  to  the 

Ch?™  11.    remainder-men,  by  disposing  of  the  long  annmties,  and  laying  out  the 

SioT.  3.       money  in  the  three-per-cents  (r).    And  on  the  same  principle  it  wonU 

Where  lea]        follow  that  the  relative  interests  of  the  eesttds  que  trmsiSj  or  their  real 

^«d^''  tc!^'      ^^  personal  representatives  could  not  be  aflected  by  »  change  of  red 

•onal  or  vice      estate  into  personal  or  vice  versA  (s). 

•fr#rf.  BimbU.  ^  general  authority  for  trustees  to  invest  and  vaiy  the  aecnrities 
give  good  dii-  ompowers  them  to  do  all  acts  essential  to  the  performanee  of  that 
char^.  trust :  and  therefore  it  necessarily  enables  them  to  give  sufficient  dis- 

charges to  the  borrowers  of  the  trust  money  without  the  concnrreoee 
of  the  persons  beneficially  interested  (0- 
The  exercise  of  Where  trustees  have  a  discretionary  power  of  changing  the  invest- 
^^^^"^  ments  of  the  trust  fund,  with  the  consent  of  the  tenant  for  life,  the 
changing  the  court  will  not  compel  them  to  exercise  that  power  at  the  instance  of 
enforced.  °^      ^he  tenant  for  life,  if  they  refuse  to  do  so  in  the  bond  fide  exercise  of 

their  discretion.  Thus  in  a  recent  case  certain  sums  of  stock  were 
vested  in  the  trustees  of  a  marriage  settlement  upon  the  usoal  trusts 
to  invest  in  the  funds  or  real  securities  with  the  consent  of  the  tenant 
for  life,  and  to  be  varied  from  time  to  time  with  the  same  eonaoit 
There  was  also  a  proviso  declaring,  that  it  should  be  hxmfid  for  the 
trustees  with  the  consent  of  the  tenant  for  life  to  invest  the  nHiole  or 
any  part  of  the  monies  to  be  produced  by  the  sale  of  the  existing 
securities  in  the  purchase  of  freehold  or  copyhold  lands,  or  of  lease- 
holds having  not  less  than  sixty  years  to  run.  The  tenant  for  life 
applied  to  the  trustees  to  invest  in  leaseholds  having  nearly  ninety  yeais 
to  run.  One  of  the  trustees  was  willing  to  do  so,  but  the  other  re- 
fused, although  the  security  was  ample,  and  a  bill  was  then  filed  to 
have  the  refusing  trustee  removed  on  account  of  his  unreasonable 
refusal.  But  it  was  held  by  Vice-chancellor  Knight  Bruce  that  the 
power  was  purely  discretionary,  and  had  not  been  corruptly  exercised, 
and  consequently  that  the  court  could  not  interfere  (a). 
S9CU*  if  the  ^^^  ^^  ^"^  ^  otherwise,  where  the  exercise  of  the  power  is  made 

power  he  tn^e-  imperative  on  the  trustees  by  the  terms  of  the  trust.     For  instance  in 
tnuteea.  ^  ^^^  ^^^^  ^^  ^^®  Rolls,  certain  trust  fiinds  were  vested  in  trustees  of 

a  marriage  settlement  upon  the  usual  trust  to  invest  in  government  or 
real  securities  for  the  benefit  of  the  husband  and  wife  and  their  chil- 
dren, and  there  was  a  subsequent  proviso,  that  it  should  be  lawful  for 
the  trustees,  "and  they  were  thereby  authorized  and  required**  by  and 
with  the  consent  and  direction  in  writing  of  the  cestuis  que  truUs  for 
life  to  sell  and  call  in  the  existing  securities,  and  with  the  like  oonsoit 
and  direction  to  invest  in  the  purchase  of  freehold  copyhold  or  of  lease- 
hold hereditaments  for  a  term  not  less  than  sixty  years.     The  tenants 


(r)  lArd  ▼.  GcNtTrey,  4  Mad.  455.  (1)  Wood  t.  JTii-wm,  S  Mad.  368. 

(«}  See  Wolter  ▼.  Mounde,  19  Yes.  424.  («)  Lee  v.  Yom^,  2  N.  C.  C.  532. 
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for  life  required  the  trustees  to  invest  in  the  purchase  of  certain  lease-     Part  III. 

holds  of  more  than  sixty  years^  duration,  and  upon  the  trustees  refusing    cbaptibr  ii. 

to  do  so,  a  suit  was  instituted  to  compel  them.     The  Master  of  the      Sbct.  3. 

Rolls  (Lord  Langdale)  reluctantly  made  a  decree,  declaring  it  to  be 

inqm'ative  on  the  trustees  to  invest  in  the  purchase  of  the  leaseholds. 

But  his  Lordship  added,  that  the  trustees  were  fully  entitled  to  refuse 

to  make  the  investment  without  the  sanction  of  the  court,  and  that 

they  were  also  entitled  to  every  assistance  and  protection  in  ascertain* 

ing  the  title  to  the  proposed  purchases,  and  in  satisfying  themselves 

that  they  were  not  of  precarious  value  or  attended  with  any  onerous 

or  objectionable  obligations  (x). 

But  even  where  the  power  is  framed  in  such  terms,  that  its  exercise  Exercise  of  sucb 
in  a  proper  case  would  be  imperative  on  the  trustees,  yet  they  will  not  fo^a^hcre*"' 
be  bound  to  exercise  it,  if  there  have  been  such  a  change  of  circum-  change  of  cir- 
stances,  as  could  not  have  been  in  the  contemplation  of  the  parties  at  j^akes  it  im- 
the  time  of  the  creation  of  the  trust.     For  instance  in  a  late  case  the  proper, 
trustees  of  a  marriage  settlement  were  empowered  and  required  upon 
the  request  in  writing  of  the  wife  to  lend  part  of  the  trust  funds  to  the 
husband  on  his  personal  security.     The  husband  took  the  benefit  of  the 
Insolvent  Act^  and  the  wife  afterwards  made  a  written  application  to 
one  of  the  trustees  to  advance  part  of  the  trust  monies  to  her  husband, 
which  the  trustee  refused  to  do.     A  bill  was  then  filed  by  the  wife  to 
have  the  trustee  removed  from  the  trust  on  account  of  his  refusal,  but 
it  was  held  by  the  Vice-chancellor  (Knight  Bruce)  that  the  insol- 
vency created  so  total  a  change  in  the  circumstances  and  position  of 
the  husband,  that  the  clause  in  the  settlement  ceased  to  have  any 
effect,  and  that  the  trustee  did  his  duty  in  refusing  to  lend  the  money. 
There  had  been  some  improper  conduct  on  the  part  of  the  trustee  in 
other  respectSi  on  which  account  the  dismissal  of  the  bill  was  without 
costs  (y). 

A  power  to  change  the  securities  is  an  usual  and  proper  power,  and  Power  to 
as  such  will  be  properly  inserted  in  a  settlement  made  under  articles,  ritlS^  im"" 

which  direct  the  insertion  of  all  usual  and  customary  powers  (2).  usual  and  pro- 

per power. 

IV.— *(y  Discretionary  Powers, 
The  term  *^  discretionary  power  ^'  carries  with  it  its  own  meaning.  Nature  of  dit- 
Wherever  an  authority  is  given  to  trustees,  which  it  is  either  not  com-  ™^*^ 
pulsory  upon  them  to  exercise  at  all,  or  if  compulsory,  the  time  or 
manner  or  extent  of  its  execution  is  left  to  be  determined  by  the 
trustees,  that  is  obviously  a  discretionary  power,  though  the  extent 
and  nature  of  the  discretion  may  vary  in  each  case.     The  powers 

(s)  Bemu:Wrky.A»hhwmham,TioVih,\hX\i  (y)  Bq99  t.  GodMall,  1  N.  C.  C.  617. 

and  26th  Feb.  1845,  MS. ;  and  see  Bou  v.  (z)  Sampayo  v.  OoiUd,  12  Sim.  426. 

GodtiOl,  I  N.  C.  C.  618, 19. 
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Part  III.     already  discussed  in  the  preceding  heads  of  this  section  are  also  to  a 
ChaptIbe'ii.    certain  extent  discretionary,  but  their  character  rendered  it  more 
s«cT.  3.       convenient  to  make  them  the  subject  of  separate  consideration. 

A  discretionary  power  may  be  conferred  on  trustees  either  by  the 
express  terms  of  the  trusti  or  by  implication  from  the  nature  of  the 
duty  imposed  on  them. 

An  express  discretionary  power  may  either  apply  to  the  doing,  or 
abstaining  from  doing,  a  contemplated  act. — ^As  where  the  trustees  are 


Created  by  ex- 
press terms  or 
by  implication. 


act. 


Discretionary 
power  implied 
from  the  sub« 
ject-matter  of 
the  trust. 


Express  discre- 
tionary power 
may  apply 

either  to  doing  empowered  to  do  the  act, — or  it  is  directed  to  be  done  ^^  if"  the  trustees 

any"^^''^*  ''should  think  fit''  (a)  or  '' proper'' (b),  or  ^'ai  their  discretion'' {e),- 

Or  to  the  time  Or  again,  the  performance  of  the  act  may  be  rendered  impenti?e  hj 

or  manner  or  ^{^^  trust,  and  the  discretion  of  the  trustees  confined  to  i^e  time  or 

extent  of  per-  ,         , 

formance  of  the  mode  of  performing  it,  or  to  the  selection  from  amongst  seTenI 

objects.  For  instance,  where  a  trust  fund  is  directed  to  be  paid  or 
distributed  ^^when'^  or  ^^in  such  manner'"  or  ^^ proportions*' (d)  in 
favour  of  **  ens'"  (e)  or  ^^such  one  or  more^if)  of  several  objects, u 
the  trustees  shall  appoint. 

Again,  a  discretionary  power  may  be  created  by  necessary  implica- 
tion from  the  nature  of  the  act  to  be  done  by  the  trustee — ^as  where  it 
calls  for  the  exercise  of  judgment  and  discretion  in  its  performanoe. 
For  instance — Where  the  approbation  or  consent  of  the  trustees  is 
required  to  a  settlement,  or  sale,  or  marriage  (^),  or  where  they  are 
required  to  decide  upon  the  good  or  ill  conduct  of  a  party  (A) ;  or 
upon  the  necessity  or  expediency  of  any  particular  act  or  payment  (0- 
Thus  in  French  v.  Davidson  (k)  the  trustees  were  directed  to  pav  aa 
annuity,  **  unless  circumstances  should  render  it  unnecessary,  inexpe- 
dient and  impracticable;^  and  Sir  J.  Leach,  Y.  C,  said,  that  mist 
mean  '*  should  in  their  opinion  render  it  unnecessary,^  &c. 
Discretionary         In  some  of  the  earlier  cases,  where  trustees  neglected  or  refused 
mSlycxCTdscd  ^  exercise  the  discretionary  powers  vested  in  them,  the  court  itself 
hy  the  court       assumed  that  discretion,  and  exercised  the  power  in  the  manner  which 
refusal  of  the     it  conceived  to  be  most  beneficial  for  the  cestuis  que  trusts  (/). 
trustees.  However  this  jurisdiction  has  been  long  since  repudiated ;  and  it  !s 

The  court  haa 

no  such  juris 

diction  now. 


(a)  MaddtMon  t.  Andrew,  1  Ves.  58. 

{b)  CroultRf  Y.  Croisting,  2  Cox,  396 ; 
Kemp  y.  Kemp,  5  Yes.  849 ;  Longmore  ▼. 
Broom,  7  Ves.  124  ;  Pink  t.  De  Thweey,  2 
Mad.  157. 

(e)  Moriee  t.  Biakop  qf  Durham,  9  Vet. 
399 ;  Keatee  v.  Burton,  14  Ves.  434  ;  Poi^ 
ier  T.  Chapman,  AmbL  98  ;  Gibbt  ▼.  Rum^ 
aey,  2  V.  &  B.  294. 

(<f )  Duke  qf  Marlborough  t.  Godolphm, 
2  Ves.  61 ;  WaUh  v.  Wallmger,  2  R.  ft  M. 
78. 

{e)  Broum  y.  Higga,  4  Ves.  708. 

(/)  Duke  of  Marlborough  y.  Godolphin, 
2  Ves.  61 ;  Grant  y.  Lgnam,  4  Russ.  292. 

(g)  Brereton   y.   Brereton,  2  Yea.  87» 


cited;  Clarke  y.  Parker,  19  Yes.  1;  iA^- 
lock  y.  BuUer,  10  Yes.  314. 

(A)  Widker  y.  Waikar,  5  Mad.  424; 
Bobineon  y.  Smith,  6  Mad.  194;  Beim  f 
Smith,  2  Beay.  236. 

(t)  P^^neh  y.  Daaidmm,  3  Mad.  ^\ 
Goufer  y.  Mamwaring,  2  Yea.  87. 

(k)  3  Mad.  402. 

(/)  Wareham  y.  Browm,  2  Yen.  1^? 
Warburton  y.  Warkurtom,  id.  420;  1  Bro. 
P.  C.  34  ;  Carr  y.  Bedford,  2  Ch.  Rep.7<: 
Hewit  y.  BewH,  AmU.  508 ;  Gmter  «• 
Mamwaring,  2  Yea.  87,  110;  Oarh  ' 
Turner,  2  Freem.  198;  Waimtright  ^• 
Waterman,  I  Yes.  jun.  311;  fUmdert  '• 
Clark,  1  Yes.  10. 
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settled  that  the  court  wiU  never  exercise  a  mere  discretionary  power.     Part  III. 
either  in  the  lifetime  of  the  trustees  or  upon  their  death  or  refusal  to    cbaftbk  II. 
act  (m).    Although  where  a  trust  is  created  for  a  certain  class  of       Ssct.  3. 
objects,  and  the  discretionary  power  applies  only  to  the  selection  from 
or  distribution  amongst  those  objects,  the  court,  while  it  disclaims  the 
exercise  of  the  discretion  reposed  in  the  trustees,  will  if  necessary 
enforce  the  performance  of  the  trust  by  decreeing  the  distribution  of 
the  property  amongst  all  the  objects  equally  (n). 

And  an  exception  must  be  made  to  this  general  rule  in  the  case  of  Except  in  cases 
a  charity :  for  the  court  upon  the  death  or  refusal  of  the  trustees  will  ^  ^      ^' 
exercise  a  discretionary  power  of  administering  a  charity  estate,  by 
virtue  of  its  general  jurisdiction  to  govern  and  regulate  charities  (o). 

A  distinction  was  taken  on  one  occasion  by  Sir  J.  Leach,  V •  C,  Diatinction  be- 
between  a  discretion  given  to  a  trustee  to  be  exercised  on  a  matter  of  t^n^U)  be  ex. ' 
cpinum  and  judgment^  and  one  to  be  exercised  on  a  matter  of  fact,  ercised  as  to 
In  the  former  case  his  Honor  held,  that  the  court  could  not  substitute  nion,  and  one^' 
the  Master  for  the  trustee,  but  in  the  latter  that  the  court  would  "  ^  matters  of 

_  fact, 

refer  it  to  the  Master.     In  Walker  v.  Walker  (p)  (the  case  alluded 

to,)  a  testator  gave  unto  three  trustees  their  executors  administrators 

and  assigns  a  freehold  estate,  upon  trust  to  permit  and  suffer  the 

plaintiff  during  his  natural  life  to  receive  and  apply  all  the  benefit  and 

advantage  thereof  to  his  own  proper  use  and  benefit,  and  ^^  in  case  the 

conduct  and  behaviour  of  the  plaintiff  after  the  testator^s  decease 

should  be,  and  continue  to  be  for  not  less  a  time  than  the  space  of 

seven  years  at  the  least  from  and  after  the  testator^s  decease,  to  the 

entire  satisfaction  and  approbation  of  the  said  three  trustees,  agreeing 

and  signifying  their  unanimous  approbation  of  the  conduct  and  behaviour 

of  the  plaintiff  for  the  space  of  seven  years  from  and  after  the  testator  s 

decease,^  then  and  in  that  case  the  testator  gave  the  same  estate  to 

the  plaintiff- his  heirs  and  assigns  for  ever.     ^^  But  should  the  conduct 

and  behaviour  of  the  plaintiff  not  be  such  as  to  merit  and  procure  the 

confidence  and  good  opinion  oP  the  said  three  trustees,  the  estate 

was  given  to  the  plaintiff  for  life  with  remainder  to  his  children  at  the 

age  of  twenty-four  as  tenants  in  common  in  fee ;  and  the  will  declared, 

that  if  the  pUintiff  never  should  by  his  conduct  and  behaviour  merit 

and  entitle  himself  to  the  confidence  and  good  opinion  of  the  trustees 

the  survivors  or  survivor  of  them  and  the  executors  administrators  and 

assigns  of  such  survivor,  so  as  to  entitle  himself  to  the  estate  absolutely. 


(m)  Madditon  y.  Andrew,  1  Yes.  60 ; 
Alexander  t.  Alexmtder,  2  Yes.  640 ;  JTanp 
T.  Kemp,  5  Ves.  jnn.  849»  859  ;  Keatee  y. 
BurUm,  14  Ves.  437 ;  2  Sugd.  Pow.  190, 
6th  edit. ;  see  Oawer  y.  Mainwarinff,  2  Yes. 
88 ;  Brmreion  y.  Brereion,  ibid,  cited;  Pot' 
ter  y.  Chapman,  Ambl.  98  ;  see  Lee  t. 
rounff,  2  N.  C.  C.  532. 


(n)  Gibnn  y.  Kinfen,  1  Vera.  66 ;  Kemp 
y.  Kemp,  5  Yes.  849 ;  Longmore  y.  Broom, 
7  Yes.  124 ;  Bmum  y.  Higgi,  4  Yes.  708 ; 
5  Ves.  495  ;  8  Ves.  561. 

(o)  Qower  y.  Maintoaring,  2  Yes.  89 ; 
see  Moggridge  y.  TAaekwell,  7  Yes.  36; 
Makon  y.  Smage,  1  Sch.  &  Lef.  111. 

(p)  Wtdier  y.  Walker,  5  Mad.  424. 
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Fart  III.  nor  leave  any  child  or  children  arriving  at  the  age  of  twenty'^foor, 
Cbaptbk  IL  ^^®  estate  should  go  over.  The  bill  prayed,  that  the  tmstees  might 
S«CT.  3.  signify  in  such  manner  as  the  court  should  direct,  their  approbation  of 
the  plaintifTs  conduct  and  behaviour  for  the  space  of  seven  yean  from 
the  testator^s  decease,  and  might  convey  the  fee  simple  of  the  estate 
to  the  plaintiff,  and  deliver  to  him  the  title-deeds.  One  of  the  trustees 
by  his  answer  stated,  that  he  had  not  such  confidence  in  the  ccmdQct 
and  discretion  of  the  plaintiff  as  to  think  it  proper  or  confonnaUe  to 
the  testator'^s  intentions  to  give  the  plaintiff  the  absolute  control  over 
the  estate.  Sir  J.  Leach,  V.  C,  after  taking  the  distinction  abore 
mentioned^  made  a  decree  referring  it  to  the  Master  to  inquire, 
whether  the  plaintiff's  conduct  and  behaviour  for  not  less  a  time  than 
seven  years  at  least  from  the  testator^s  death  had  been  to  the  entire 
satisfaction  and  approbation  of  the  trustees,  and  whether  they  had 
agreed  and  signified  their  unanimous  approbation  of  his  conduct  aod 
behaviour  for  that  time  (q).  It  does  not  appear,  whether  his  Honor 
considered,  that  the  discretion  of  the  trustees  in  this  case  was  to  be 
exercised  on  a  nmtter  of  opinion  and  judgment,  or  on  a  matter  of  bet: 
although  there  can  be  little  doubt,  but  that  the  subject  in  questkn 
was  purely  a  matter  of  private  judgment.  The  case  in  fact  decides 
little  or  nothing,  for  the  decree,  it  will  be  observed,  merely  directed  an 
inquiry,  whether  the  approbation  required  by  the  will  had  been  gives 
by  the  trustees.  It  is  to  be  remarked,  that  the  trustees  in  this  case 
were  still  living  and  acting,  and  there  was  no  suggestion  of  improper 
conduct. 

This  distinction  between  a  discretion  on  matters  of  fact  and  of 
opinion  seems  in  some  measure  to  be  countenanced  by  the  earlier  case 
of  Gower  v.  Mainwaring  (r).  There  three  trustees  were  directed  bj 
deed  to  give  the  residue  of  the  settlor^s  estate  ^^  among  his  friends  and 
relations,  where  they  should  see  most  necessity,  and  as  they  shonU 
think  most  equitable  and  just.^  The  settlor  afterwards  made  a  will 
giving  his  whole  estate  to  the  husband  of  the  plaintiff,  who  was  one  of 
his  daughters.  Ttoo  of  the  trustees  died  and  the  other  refitsed  to  ad* 
The  bill  was  filed  by  the  daughter  as  executrix  of  her  husband,  who 
was  dead,  to  obtain  the  benefit  of  the  settlor^s  will.  Lord  Hardwicke 
seems  to  have  considered,  that  an  absolute  trust  was  created  by  the 
deed  for  the  next  of  kin  of  the  settlor,  with  a  discretionary  power  of 
distribution  by  the  trustees  amongst  those  objects  according  to  their 
necessity.  Upon  the  question  whether  the  court  would  take  upon 
itself  this  discretion,  in  consequence  of  the  failure  of  the  trustees  t« 
exercise  it,  his  Lordship  is  reported  to  have  said,  **  the  trustees  are  to 
judge  on  the  necessity  and  occasions  of  the  family ;  the  court  cannoi 
judge  of  such  necessity  of  the  family.     That  is  a  judgmmt  to  be  madt 

(q)  Walker  v.  Walker ,  5  Mad.  424.  (r)  2  Vet.  87,  110. 
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on  facts  existing ;  so  that  the  court  can  make  the  judgment  as  well  as    Part  III. 
the  trustees;  and  when  informed  by  evidence  of  the  necessity,  can   chaptrr  II. 
judge  what  is  equitable  and  just  on  this  necessity '^  (*).     His  Lordship       Sbct.  3. 
ultimately  decided,  that  the  plaintiff  having  had  her  share  of  the 
residue  as  oi^e  of  the  next  of  kin  could  not  have  any  more,  and  that  the 
remainder  was  to  be  divided  between  the  brother  of  the  plaintiff  and 
a  son  of  a  deceased  sister  according  to  their  necessities  and  circum- 
stances^ which  the  Master  was  to  inquire  into  and  consider^  how  it 
might  be  most  equitably  and  justly  divided  {t).     The  circumstances  of 
the  case  were  very  peculiar,  and  were  moreover  tainted  with  fraud. 
Lord  Hardwicke^s  words  as  quoted  above  are  also  somewhat  unintel- 
ligible, if  not  inconsistent  with  themselves  ;    and  on  several  other 
occasions  (u)  and  indeed  in  the  course  of  his  judgment  in  Oower  v. 
Mainwaring  itself  (or),  he  expressly  disclaimed  any  jurisdiction  of 
exercising  discretionary  powers  in  general.    And  the  current  of  the 
more  recent  authorities  renders  it  very  doubtful  whether  the  case 
in  question  would  meet  with  a  similar  decision  at  the  present  day. 
At  all  events  it  would  be  found  extremely  difficult  to  make  any  whether  that 
practical  application  of  this  distinction  between  matters  of  fact  and  distinction 
those  of  mere  judgment  and  opinion,  and  it  remains  yet  to  be  seen,  ported. 
whether  that  distinction  would  meet  with  the  sanction  of  the  judges  Q«<^«^ 
at  the  present  time. 

As  a  court  of  equity  will  not  in  general  assume  the  exercise  of  a  The  court  will 
discretionary  power  vested  in  trustees,  so  it  wiU  not  interfere  to  JJ^^^^^in^ 
control  the  trustees  acting  bon&  fide  in  the  exercise  of  their  discre-  exercise  of  a 
tion  (y).     Nor  will  a  suit  be  entertained  to  compel  the  trustees  to  .^^^^^^ 
exercise  their  power  (z).    And  the  refusal  of  a  trustee  to  exercise  a  Nor  compel 
purely  discretionary  power  is  not  a  breach  of  trust,  for  which  he  can  ^^^  to  exer- 
be  removed  from  his  office,  although  the  trustee  assigns  no  conclusive  power. 
reason  for  the  refusal,  and  the  proposed  act  is  apparently  beneficial  to 
the  trust  estate  (a). 

However  if  a  trustee  is  actuated  by  fraudulent  or  improper  motives  g^cept  where 
in  exercising,  or  refusing  to  exercise,  his  discretionary  powers,  a  court  there  is  mala 
of  equity  upon  proof  of  the  improper  conduct  interposes  its  juris-      ^'' 
diction  on  a  totally  different  principle — ^not  for  the  purpose  of  exer- 
cising the  discretion  committed  to  the  trustee,  but  to  check  or  relieve 
from  the  consequences  of  an  improper  exercise  of  that  discretion  (i). 

(tf)  2  Ves.  89.  («)  Brereion   ▼.  BraretoH^  2  Yes.  87p 

it)  1  Yea.  110.  cited ;  Pink  t.  De  Thuuey,  2  Madd.  157 ; 

(ai)  Breret<m   ▼.  Breretam,  2  Yes.   87,  Lee  v.  Young,  2  N.  C.  C.  532. 
cited  i  Potter  ▼.  Chapman,  AmhL  98 ;  Mad»  (a)  Lee  t.  Toimff,  2  N.  C.  C.  532. 

dUon  V.  Andrew,  1  Yes.  60.  (b)  Clarke  v.  Parker,  19  Yes.   12.18  ; 

(x)  See  2  Yes.  89.  Fireneh  ▼.  Daeideon,  3  Mad.  396 ;  Kemp  v. 

(.v)  Potter  ▼.  CAd^munitAmhl.  98;  Pink  Kemp,  5  Yes.   849;    Daehwood  ▼.  Lord 

▼.  be  Thnieey^  2  Mad.  157,  162 ;  Fireneh  v.  Bulkeley,  10  Yes.  245 ;  Meegrett  r.Meegrett, 

Datfidaon^  3  Mad.  396 ;  Ctarke  ▼.  Parker,  2  Yem.  580 ;   10  Yes.  243  ;   D'Aguilar  v. 

19  Yet.  11;    see  Wood  t.  Biehardaon,  4  i>rtiiJh0a/«r,2Y.&B.225  ;  Peyton  v.  Buty, 

Beav.  177  ;  Cowley  ▼.  Hartetonye,  1  Dow.  2  P.  Wros.  628. 
378. 
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Part  III. 

Div.  I. 

Chaptkr  II. 

S«CT.  3. 

Discretionary 
powers  most  be 
exercised  in  the 
prescribed 
form. 

Only  by  the 
persons  to 
whom  they  are 
expressly  given. 

Will  not  sur- 
vive or  descend 
without  express 
words. 


May  be  extr- 

cised  by  acting 

trustees. 

When? 


Cannot  be  as. 
signed. 

Or  devised. 


Four  sorts  of 
discretionary 
powers. 


Discretionary  powers,  like  other  authorities,  must  be  exerdsed  in 
the  maimer  prescribed  by  the  trust  instrument.  And  if  a  deed  or 
writing  be  required,  that  direction  must  be  complied  with ;  and  if  the 
power  be  exerciseable  only  by  unll^  an  execution  by  deed  will  be 
improper,  and  vice  versd  (c).  Although  a  technically  defective 
execution  may  be  relieved  against  in  equity  in  proper  cases  {d). 

So  these  powers  can  be  exercised  only  by  those  persons,  to  whom 
they  are  expressly  confided  by  the  trust  instrument,  and  they  will  not 
devolve  upon  the  heir  or  personal  representatives  of  the  original 
trustee,  unless  they  are  so  limited  on  the  creation  of  the  trust  (e). 
And  where  the  authority  is  given  jointly  to  co-trustees  without  words 
of  survivorship,  it  will  be  determined  on  the  death  of  one  (/).  So 
trustees  appointed  by  the  court  cannot  usually  execute  powers  of  this 
nature  (g). 

However  where  the  power  is  annexed  to  the  office  of  tmUees^  uA 
one  or  more  of  the  trustees  refuse  to  accept  the  trusty  it  is  settled,  tfait 
those,  who  accept,  may  exercise  the  power.  For  instance  in  a  hte 
case  (A),  a  testator  appointed  three  executors  and  trustees,  and  em- 
powered his  said  trustees  and  the  survivor  of  them,  and  the  execaton 
and  administrators  of  such  survivor,  to  give  his  son  an  equal  share  of 
his  estate  with  his  other  children  in  the  event  of  his  conduct  changing. 
Two  of  the  executors  renounced^  and  it  was  held  by  the  M.  B.  (l^ 
Langdale),  that  the  power  vested  in  the  sole  acting  trustee  (t). 

A  fortiori  a  discretionary  power  cannot  without  an  express  aotbo* 
rity  be  delegated  to  a  stranger  by  asagnment  inter  vivas  (A).  And  it 
seems,  that  a  trustee  is  equally  incapacitated  from  devising  his  powen 
by  will,  for  a  devise  is  equally  a  delegation  of  the  trust;  and  ooose- 
quently  a  devisee  of  a  trustee  cannot  exercise  any  discretionary  power, 
which  is  not  expressly  limited  to  the  assigns  of  the  trustee  (/).  Indeed 
from  the  observations  of  the  Vice-chancellor  in  the  recent  cases  of 
Coohe  V.  Crawford  (m),  it  is  very  doubtful  whether  tit  any  ease  it » 
competent  for  a  trustee  to  transfer  the  trust  by  wiU  to  a  devisee. 

If  a  discretionary  power  be  well  exercised  on  some  points,  tf 
attempt  by  the  trustee  to  delegate  the  power  on  some  remaining  points 
will  not  vitiate  the  exercise  of  the  power,  so  far  as  it  has  been  rightlj 
made  (n). 

The  discretionary  powers  usuaUy  given  to  trustees  i^pear  to  bl 

ClarU  ▼.  Parker,  19  Vet.  19;  Wortkat 
ton  V.  Bwnu,  1  S.  &  St.  165 ;  Bamtiat  t 
Kempt  3  Etst,  410. 

(k)  Aksamder  t.  Ahramder,  2  Vcf.  ^3: 
Ait, ^  Gen.  v.  Benywum,  iHd.  aUd;  Bni- 
ford  Y.  BelJlM,  2  Sim.  264 ;  SUck  v. 
LnooHkf,  2  Hare,  200. 

(0  Cb/tf  ▼.  Wade,  16  Vei.  27;  Cb«l«' 
Crawf^dy  13  Sim.  91. 

(m)  13  Sim.  97. 

(«)  Hiieh  ▼.  Lewarikf,  2  Hve,  200. 


(e)  Doe  y.  Hkorley,  10  East,  438 ;  Kern- 
nedjf  T.  Kmfftton,  2  J.  &  W.  431 ;  WaUh  t. 
Waliinger,  2  R.  &  M.  81. 

(d)  2  Sugd.  Pow.  94,  et  seq.  6th  edit 

(e)  Cole  ▼.  Wade,  16  Yes.  44,  and  cases 
cited ;  Doum  v.  Worrali,  1  M.  &  K.  561. 

(/)  Moor.  61,  PL  172;  16  Ves.  45; 
Towntend  y.  WiUon,  1  B.  &  Aid.  608. 

(g)  Hibbard  ▼.  Lambe,  Ambl.  309 ;  amtef 
p.  190. 

(A)  Baton  v.  Smith,  2  Beav.  236. 

(0  See  FUtndere   ▼.   Clark,  1   Ves.  9 
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under  four  principal  heads. — Ist.  Where  it  is  left  to  the  discretion  of    Part  III. 
the  trustees  to  make,  or  to  withhold,  a  gift  or  appointment  of  trust    cnio^R  ii 
property  to  a  specified  donee  or  class  of  donees. — 2nd.  Where  the       Sect.  3. 
discretionary  power  is  confined  to  the  selection  from  or  distribution 
amongst  the  objects  of  a  declared  trust. — 3rd.  Where  the  discretion 
applies  to  some  ministerial  act  connected  with  the  management  of  the 
trust  estate — such  as  powers  of  leasing,  selling,  appointing  new  trus- 
tees, felling  timber,  or  the  like ; — ^and    4th.   Where  the   subject- 
matter  of  the  discretion  to  be  exercised  is  entirely  a  matter  of  personal 
judgment — ^as  where  the  consent  or  approbation  of  the  trustees  is 
required  to  a  marriage,  or  to  the  conduct  and  behaviour  of  an  in- 
dividual. 

And  1st,  where  trustees  have  a  discretionary  power  of  making  or  ist.  Powers  of 
giving  effect  to  a  gift  out  of  the  trust  property.  "uf^f^thc^'l^t 

If  it  be  a  condition  precedent  to  a  gift  of  a  legacy  or  other  interest,  property. 
that  the  trustees  should  exercise  their  power  in  favour  of  the  object —  ^J*J®  exercise 
whether  the  power  require  an  appointment  by  them,  or  merely  their  a  condition 
assent  to  the  gift, — no  interest  will  vest  in  the  donee  until  the  power  Pu^^^th^ 
be  duly  exercised,  and  if  the  trustees  refuse  or  neglect  to  exercise  it,  donee  takes  no 
the  gift  cannot  be  enforced  (o).    And  in  such  cases  the  court  cannot  i^^^ercS!'^ 
decide  upon  the  propriety  or  impropriety  of  the  refusal  by  the  trus- 
tees to  give  their  assent  (p).    Unless  the  refusal  be  shewn  to  proceed 
from  a  vicious  corrupt  or  unreasonable  cause.    And  it  will  rest  with 
the  other  party  to  prove  the  existence  of  an  improper  motive,  and  not 
with  the  trustees  to  show  a  reason  for  their  refusal  (q). 

In  Pink  V.  De  Thuisey  (r),  a  testator  gave  and  bequeathed  1,000/.  Instances  of 
unto  J.  E.,  adding  that  he  made  the  said  legacy  '^  under  the  condition  tion.^  ^^' 
thereinafter  toritten,**  and  in  a  subsequent  part  of  the  will,  he  re- 
quested his  executor  to  place  that  sum  in  the  manner  he  should  think 
most  advantageous,  and  to  give  every  year  the  revenues  of  it  to  J.  E., 
^^  and  to  give  him  the  principal  only  in  case  of  an  establishment  or  ac- 
quisition for  him  which  seem  advantageous  to  my  executor,  this  dispo- 
sition being  an  essential  condition  of  the  legacy  I  make  to  the  said  J,  E, 
I  however  leave  my  executor  at  liberty  to  give  to  the  said  J.  E.  the  said 
sum  of  1,000/.  if  he  found  the  thing  proper^  although  there  should  be 
found  at  the  moment  neither  establishment  nor  acquisition  for  the 
said  J.  E.^  J.  E.  died,  having  disposed  of  the  1,000/.  by  his  will,  and 
the  bill  was  filed  by  persons  claiming  under  the  will  of  J.  E.,  to  compel 
the  payment  of  the  legacy  of  1,000/. :  the  defendant,  the  executor,  by 

(o)  Pink  ▼.  De  ThuUiy,  2  Mad.  157;  Duke  qf  Mariborough  y.  Lord  Godolpkin,  2 

see  Walker  ▼.  Walker,  5  Mad.  424  ;  Welter  Yes.  61. 
▼.  Welter,  2  Mad.   160,  cited ;   French  v.  (p)  2  Mad.  162. 

Jkmidaan,  3  Mad.  396 ;  see  Braum  t.  Higgt,  (g)  Clarke  v.  Parker,  19  Yes.  11,  18,  22  ; 

4  Yes.  719 ;  5  Yes.  508 ;  8  Yes.  568,  on  the  French  v.  Davideim,  3  Mad.  402. 
question  as  to  the  *'  Lower  Swell  Estate  ;''  (r)  2  Mad.  157. 


504  OF   DISORBTIONARY   P0Wfi3tS. 

Part  III.  his  answer  denied  that  J.  E.  had  ever  obtained  a  proper  estaUiahment 
Chaptbb  II.  ^^  acquisition.  Sir  J.  Leach,  V.  C,  held,  Ist,  That  the  gift  of  the 
Sbct.  3.  principal  of  the  legacy  was  conditional  on  the  legatee^s  obtaining  an 
acquisition  or  establishment  such  as  might  seem  advantageous  to  the 
executor ;  2ndly,  That  that  condition  had  not  been  satisfied ;  and 
«  3rd,  That  the  legatee  was  not  entitled  under  the  final  clause  of  the 
will ;  for  the  executor  said,  he  did  not  think  proper  to  advance  the 
legacy.  His  Honor  observed,  **  nothing  appears  in  the  conduct  of  the 
young  man  which  disqualified  him  from  taking,  but  it  would  be  quite 
contrary  to  the  provisions  of  the  will  to  hold,  that  the  power  givm  to 
the  executor  at  his  discretion  to  advance  the  legacy,  gave  the  legatee  a 
right  to  claim  it  absolutely.  If  that  were  so,  the  condition  in  the 
wiU,  and  the  power  given  to  the  executor  of  dispensing  with  it,  would 
be  useless,  the  whole  will  would  be  frustrated.  Is  the  court  to  decide 
upon  the  propriety  of  the  executor  withholding  the  legacy!  Tbat 
would  be  assuming  an  authority,  which  is  confided  by  the  will  to  the 
discretion  of  the  executor.  It  would  be  to  make  a  will  for  the  testa- 
tor, instead  of  expounding  it.^^  And  his  Honor  concluded  thus,  ^^The 
executor  did  not  think  fit  to  advance  the  principal  of  this  legacy  to 
(the  legatee),  and  therefore  he  could  not  claim  it,  as  absolutely  eor 
titled.    The  consequence  is,  the  bill  must  be  dismissed  ^  («)•  . 

So  in  Weller  v.  WelUr  (^),  which  was  cited  in  the  argument  of 
Pink  V.  De  Thuisey^  a  testator  gave  his  son  a  sum  of  money  with 
power  for  his  executors  to  advance  more,  if  they  thought  proper.  The 
creditors  of  the  son  filed  a  bill  against  the  executors  to  compel  the 
payment  of  the  additional  sum,  but  the  Master  of  the  Rolls  thought 
the  bill  would  not  lie  (t). 

Again  in  French  v.  Davidson^  there  was  a  direction  for  trustees  to 
pay  an  annuity  to  a  party,  ^'  unless  circumstances  should  render  it 
unnecessary,  inexpedient,  and  impracticable.^^  And  the  same  learned 
judge  considered  that  the  state  of  circumstances,  upon  which  the 
annuity  was  to  cease,  was  to  be  determined  by  the  opinion  of  the  trus- 
tees; and  if  they  had  discontinued  the  payment  of  the  annuity, 
because  using  their  best  discretion  on  the  subject  they  had  come  to  a 
conclusion,  that  circumstances  had  rendered  it  tmnecessary,  inexpedi- 
ent, and  impracticable,  and  had  distinctly  stated  as  much  in  their 
answer,  the  court  could  not  have  controlled  their  judgment  unless 
there  were  nuda  fides.  But  as  this  did  not  appear  to  have  been  the 
case,  his  Honor  declared  in  the  words  of  the  will,  that  the  annuity 
was  to  be  paid  unless  in  the  judgment  of  the  executors,  circumstaoces 
should  render  it  unnecessary,  inexpedient,  and  impracticable  («).  It 
will  doubtless  be  observed,  that  in  this  last  case,  the  power  of  stopping 

(#)  Pmk  y.  De  Tkuuey,  2  Mad.  157, 162.  («)  F^'emek  y.  HmjAm,  3  Mad.  396. 

(/)  Welter  v.  Weller,  2  Mad.  160,  cited. 


OP   DiaCRffTIONARY    POWERS.  §05 

the  payment  of  the  annuity  was  in  the  nature  of  a  condition  subsequent,    Part  III. 
unless  it  could  be  considered  that  the  gift  of  the  annuity  amounted  to   oaApniR  II. 
a  substantive  legacy  of  each  annual  payment,  each  being  made  depen-       Sbct.  3. 
dent  on  the  precedent  and  continuing  assent  of  the  trustees. 

If  the  will  in  the  first  instance  contain  a  direction,  which  amounts  Bat  if  the 
to  a  direct  gift,  and  a  subsequent  discretionary  power  be  given  to  the  ^^t  a  pre- 
trustees,  enabling  them  to  annul  the  gift,  it  is  clear  that  the  donee  1^^^'^iJ^J^ 
will  be  entitled,  unless  and  until  the  trustees  defeat  the  bequest  by  the  until  the  power 
exercise  of  their  power.    And  the  court  will  endeavour  as  far  as  possi-  ^  c^terdscd. 
ble  to  affix  this  limited  construction  to  powers  of  this  description. 

Thus  in  Wainwrighi  v.  Waterman  (x),  the  testator  directed  his 
executors  to  appoint  his  grandson  John  a  partner,  and  gave  him  a 
legacy  of  4,000/.  when  he  should  become  a  partner.  By  a  subsequent 
codicil  he  declared,  that  it  should  be  entirely  at  his  executar^s  discre- 
tion to  appoint  John  a  partner,  notwithstanding  the  former  direction  ; 
and  if  they  should  not  thinh  proper  to  appoint  him,  the  legacy  of  4,000/* 
tciu  to  be  void.  One  of  the  executors,  the  father  of  John,  wished  to 
make  him  a  partner,  the  other  two  were  against  it.  The  Lord-Chan- 
cellor (Lord  Thurlow)  said,  that  *'  if  the  executors  had  united  in  de- 
claring, that  John  was  unfit  to  be  admitted,  and  without  collusion  or 
fraud,  that  they  had  a  right  to  exclude  him,  and  he  must  have  lost  the 
4,000/.^  But  as  the  circumstances  were,  and  as  they  made  no  such  de- 
claration^ his  Lordship  declared  John  to  be  entitled  both  to  be  admit- 
ted a  partner,  and  to  his  legacy  {x). 

So  in  Keates  v.  Burton  (y),  a  testator  after  giving  a  legacy  of  2,000/. 
to  his  natural  son,  added  a  discretionary  power  for  his  executors  to  pay 
him  the  interest  or  the  principal.  The  executors  renounced  probate, 
and  the  legatee  became  insolvent.  Sir  Wm.  Grant,  M.  K.  held,  that 
as  the  bequest  was  in  the  first  instance  absolute,  and  the  executors 
had  not  exercised  their  power,  and  having  renounced  could  no  longer 
exercise  it,  the  legatee  continued  absolutely  entitled  (y). 

And  the  decision  in  fche  case  of  French  v.  Davidson  {z),  already 
stated  is  of  a  similar  tendency. 

However  there  has  been  already  occasion  to  observe,  that  powers  of  The  court  en- 
this  description  are  very  frequently  treated  in  equity  as  in  the  nature  c^^ro^guch 
of  trusts  (a).    And  the  court  in  these  cases  vnll  always  strive  to  powers  as  a 
adopt  a  construction,  by  which  the  objects  of  the  settlor's  bounty  will  objects.*^ 
take  a  vested  interest  in  the  gift  at  all  events,  independently  of  the 
exercise  of  the  power,  which  in  that  case  will  be  restricted  to  the 
selection  from,  or  the  distribution  amongst,  the  class  of  objects  (&). 

And  this  brings  us  to  the  consideration  of  the  2nd  class  of  discre-  2nd.  Discre- 
tionary powers 

(,)lVe..jan.3U  (.)  ^..  Pt.  l.Div.  1.  Ch.  II.  S«cU.  2.  S(^JJ^»»^*»'' 

(y)  Keaiet  v.  Burton,  14  Yes.  434.  3,  4. 

(X)  3  Mad.  396.  ijb)  Ibid. 
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Paet  III. 

Div.  I. 
CHAm&  II. 

Sect.  3. 

Effect  of  the 
exerdaeof 
such  powers. 


In  defitult  of 
exercise  the  ob- 
jects equally 
entitled. 

Power  of  selec- 
tion amongst 
"  family"  or 
«  relations" 
how  to  be  exer- 
cised. 


Where  the 
power  is  con- 
fined to  the 
distribution  of 
their  shares. 


Powers  of 
selection  or 
distribution  not 
interfered  with 
by  a  decree  in 
a  suit  respect- 
ing the  trust 
property. 


tionaiy  powers,  viz.^  those,  which  are  confined  to  the  selectioii  from, 
or  the  distribution  amongst,  the  objects  of  the  trust. 

Where  a  vested  interest  in  trust  property  is  giyen  to  a  clan  of 
individuals,  as  to  the  testator^s  children,  subject  to  a.  discretionary 
power  in  the  trustees,  to  appoint  the  fund  to  any  one  or  more  objects 
from  the  class;  upon  the  execution  of  the  power,  those  who  are 
named  in  the  appointment,  will  take  to  the  exclusion  of  the  otherB.* 
And  so  where  the  power  is,  to  fix  the  relative  proportions  or  the  time 
and  mode  of  application  of  the  shares,  the  directions  of  the  trustee, 
made  in  exercise  of  his  power,  will  govern  the  relative  rights  of  the 
parties  in  those  respects  (c). 

But  if  the  power  be  not  exercised,  and  until  its  exercise,  the  v^ 
class  of  objects  will  be  entitled  to  the  property  in  equal  shares  (<0* 

Where  the  trust  is  for  the  testator^s  ^'  relations,^  or  ^'  family,^  vitk 
a  power  of  selection  by  the  trustees  amongst  those  objects,  the  tmstees 
in  exercising  that  power  may  appoint  to  any  persons  coming  within  the 
testator'^s  description,  although  not  within  the  degree  of  his  next  nj 
Un  (e).  But  if  the  power  be  not  exercised  by  the  trustees,  the  couit 
will  confine  the  trust  to  those  who  are  the  testator's  next  of  kin  ac- 
cording to  the  statute,  at  the  death  of  the  donee  of  the  power  (f)' 

But  the  terms  ^*  family^  and  '^  relations^  will  as  a  general  rule  be 
construed  to  mean  '*next  of  kin  i"  and  if  the  trustee  have  no  power  of 
selection  from  amongst  these  objects,  but  only  a  power  of  distrir 
buting  their  several  shares,  he  can  give  nothing  to  any  one  except  the 
testator^s  next  of  kin;  and  if  the  power  be  not  exerdsed,  the 
testator^s  next  of  kin  at  the  time  of  his  death  will  be  all  eqvalij 
entitled  (g). 

Although  the  court  may  have  acquired  jurisdiction  over  the  tnst 
property  by  the  institution  of  a  suit  for  the  administration  of  the 
estate,  or  to  determine  the  construction  of  the  will,  yet  in  making  ila 
decree  it  will  not  interfere  with  a  discretionary  power  of  sdeetion  or 
distribution,  if  the  trustees  be  living  and  competent  to  act;  but  the 


(c)  Forbei  t.  Ball,  3  Mer.  440 ;  1  Rop. 
Legs.  96,  98,  and  cases  cited. 

(if)  Brown  y.  Hi^g*,  4  Ves.  708  ;  5  Ves. 
495 ;  Kemp  ▼.  Kemp,  5  Ves.  849 ;  Long' 
more  ▼.  Broom,  7  Ves.  124  ;  Kennedy  v. 
Kingeion,  2  J.  &  W.  431 ;  Keatet  ▼.  Burton, 
14  Ves.  434 ;  WaUh  v.  Wallinger,  2  R.  & 
M.  78  ;  Brown  ▼.  Poeoek,  6  Sim.  257  ;  2 
Sugd.  Pow.  179,  180,  6th  edit.;  Fowler  v. 
Hunter,  3  Y.  &  J.  506. 

(e)  Mahon  t. Savage,  1  Sch.  &  Lef.  Ill; 


Hardyng  ▼.  Glgn,  1  Atk.  469  ;  Benttt  t. 
Boneywood,  AmbL  708  ;  Ty/eAer  t.  Bff^ 
I  T.  R.  435 ;  Oruwge  t.  CbknoM,  9  To. 
435  ;  Birch  ▼.  Wade,  3  V.  &  B.  198 ;  Grvi 
y.  Lgnam,  4  Rnss.  392 ;  8uppU  y.  Ltiei^ 
Ambl.  728. 

(/)  Ibid, 

(g)  Cole  y.  Wade,  16  Ves.  27, 43 ;  Ptf 
y.  Wieheombe,  3  Her.  689 ;  1  Bop.  Lqp> 
96,  &c. 


*  For  the  expressions,  which  will  create  an  exclusive  power  of  appoiDtmeot 
or  selection,  see  1  Sugd.  Pow.  561.  et  seq.  6th  ed.  where  the  subject  b  Mj 
considered. 
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right  and  facility  of  exereising  the  power  will  be  expready  i^eerved  to    Paet  IIL 
them  by  the  decree  (A).  ^  ^"^-  ^-  „ 

However  on  one  occasion,  where  the  trust  had  come  under  the       Sbct.  3. 
direction  of  the  court,  the  decree  fixed  the  period,  within  which  the 
power  was  to  be  exercised  (t). 

And  in  a  late  case  where  trustees,  who  had  a  discretionary  power  of  Seeui,  where 
distribution  amongst  the  testator's  nephews,  could  not  agree  amongst  ^i^^"^' 
themselves  as  to  the  division,  the  court  on  a  bill  filed  by  some  of  the  modeof  distri. 
trustees  made  a  decree,  directing  the  division  of  the  trust  property  ' 

amongst  all  the  nephews  equally  p^  capita  (A). 

Trustees  in  the  exercise  of  these  discretionary  powers    cannot  Butinexer. 
exceed  their  authority,  or  infringe  upon  any  of  the  other  trusts.  ^^In  the 
Therefore  where  a  trustee  is  empowered  to  distribute  or  apportion  the  *"«*««■  m^t , 
shares  of  a  fund  amongst  the  several  objects,  but  he  is  not  invested  anthoritj. 
.with  any  exclusive  power  of  selection^  he  is  not  at  liberty  to  exclude  Under  a  power 
any  of  the  objects,  but  in  making  his  appointment  must  give  some  ^//^be'o^e^ 
share  to  each  (/)•    And  previously  to  the  recent  change  of  the  law  most  receive  a 
such  a  share  could  not  have  been  merely  nominal  or  illusory  (m); 
although  now  by  the  act  1  Will.  IV.  c.  46,  any  appointment  in  exercise 
of  a  power,  which  is  valid  at  law,  will  be  good  in  equity,  and  conse- 
quently the  gift  of  the  smallest  nominal  share  will   in  future  be 
sufficient  to  satisfy  the  power  (»).      However  in  these  cases  the  ifiimgatthe 
appointment  need  notice  only  those  objects  who  are  living  at  the  time  !||^tme^  *^ 
of  the  exercise  of  the  power,  and  the  whole  fund  may  be  appointed  to 
the  survivors  to  the  exclusion  of  the  representatives  of  those  who  are 
then  dead :  and  even  where  there  is  only  one  surviving  object  the 
power  of  appointment  is  not  extinguished  on  that  account,  (though 
a  power  of  selection  must  then  necessarily  be  gone,)  and  an  appoint- 
ment in  favour  of  the  sole  survivor  will  be  good  (o). 

So  where  there  was  a  bequest  of  an  annuity  to  be  applied  for  the  if  discretion 
maintenance  and  benefit  of  the  legatee  ^^  in  such  manner  '^  as  the  ^^°^^  ^ 

o  _  ^  manmr  of  ap- 

trustees  in  their  absolute  and  uncontrolled  discretion  shall  think  fit,  it  plying  a  fund, 

was  held  by  Sir  K.  Bruce,  V.  C,  that  the  direction  to  apply  the  bcwS'^T* 

annuity  for  the  legatee^s  benefit  being  absolute,  the  whole  was  to  be  some  manner. 

applied  for  that  purpose.     *'The  trustees'  discretion  was  as  to  the 

manner  of  the  application,  not  whether  there  should  or  should  not  be 

any  application  at  all^^  (p).    Again  where  the  discretionary  power  of  Appointment 

can  only  be 

(A)  Bennett  v.  Honeywood,  Ambl.  708 ;  Alexander  y.  Alexander,  2  Ves.  640 ;  Ken^  made  to  objects 

Mahim  T.   Savage,   1   Sch.  &  Lef.    Ill;  ▼.  iTem^,  5  Ves.  849 ;  Butcher  y.  Butcher,  contemplated 

Waldo  ▼.  Caley,  16  Yes.  206  ;   Horde  t.  1  V.  &  B.  79 ;  Mocatta  ▼.  Loueada,  12  Yes.  by  the  power. 

£ari  of  Suffolk,  2  M.  &  K.  59.  123. 

(i)  P^er  y.  Piper,  3  M.  &  K.  159.  (n)  1  Sugd.  Pow.  568,  &c.  6th  edit. 

{h)  Timlin  y.  Hatfield,  13  Sim.  167.  (o)  Boyle  y.  BUhop  i^f  Peterborough,  1 

(/)  Bennett  y.  Honeywood,  Ambl.  708 ;  Yee.  jun.  299 ;  3  Bro.  C.  C.  242  ;  Butcher 

Att,-Gen,  y.  Price,  17  Yes.  371 ;  Kemp  y.  y.  Butcher,  1  Y.  &  B.  89  ;  Woodcock  y. 

Kemp,  5  Yes.  849  ;  1  Sogd.  Pow.  561 ;  et  Woodcock,  Phi]].  72. 

aeq.  6th  edit.  {p)  Stephem  y.  Lawry,  2  N.  C.  C.  87. 

(m)  Maddiion  y.  Andrew,  1  Yes.  57; 
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Part  III. 

Div.  I. 

Chaptbr  IL 

SscT.  3. 


In  case  of  a 
▼Old  executioii 
of  power  of 
dUtributioii  the 
fund  will  go 
equally. 

3rd.  Discre- 
tioiuury  powen 
as  to  the  ma- 
nagement of 
the  trust  estate. 

The  court  in- 
terferes more 
readilj  to  con- 
trol the  dis- 
cretion of  the 
trustees  of  such 
powers. 


Discretionary 
power  of  re- 
newing leases 
so  controlled. 


Or  a  power  of 
appointing  new 
trustees. 


appointment  is  confined  to  a  particular  class  of  persons,  it  is  almoet 
needless  to  state,  that  the  trustees  will  not  be  at  liberty  to  trayd  out 
of  that  class.  For  instance  where  the  power  was  to  appoint  to 
relations^  it  must  be  exercised  in  favour  of  some  relation^  and  an 
appointment  to  a  brother's  widow  who  is  not  a  relation  is  bad  {q). 

If  a  power  of  distribution  or  application  be  improperly  exercised, 
the  objects  of  the  power  will  take  equally,  as  in  default  of  any 
appointment  (r). 

The  next  class  of  discretionary  powers  are  those,  which  apply  to  tbe 
management  of  the  trust  estate. 

The  court  is  much  more  ready  to  control  the  trustees  in  the  exe^ 
cise  of  discretionary  powers  of  this  last  description,  than  in  mattes  of 
private  opinion  and  judgment.  The  reason  is,  that  on  these  matten 
of  fact  the  court  is  equally  competent,  or  even  more  competent  than 
the  trustees  to  determine  what  will  be  most  beneficial  to  the  trost 
estate  (s) ;  and  it  will  enter  into  the  consideration  of  the  motives  of  a 
trustee  in  exercising,  or  refusing  to  exercise,  such  a  power,  and  will 
not  suffer  him  to  exercise  his  discretion  in  an  arbitrary  or  capriciooB 
manner. 

In  Lord  MUlingUm  v.  Ecarl  Mulgrave  (t)  trustees  were  empowered 
by  the  settlement  to  renew  church  leases  ^^  from  time  to  time  as  occa- 
sion should  require  and  as  they  should  thinh  proper,"^  The  tmsteea 
refused  to  make  the  usual  renewal  of  a  lease  at  the  expiration  of  tlie 
first  seven  or  fourteen  years  of  the  term,  and  the  bill  was  filed  by  tbe 
cestuU  que  trusts  to  compel  them  to  renew.  To  this  bill  the  defen- 
dants put  in  general  demurrers,  and  it  was  argued  in  support  of  the 
demurrers,  that  the  trustees  had  a  discretionary  power  to  renew  at 
any  time,  and  that  the  court  would  not  interfere  with  that  discretion: 
but  the  Vice-Ghancellor  (Sir  J.  Leach)  overruled  the  demnrrers 
without  hearing  the  plaintiff^s  counsel.  His  Honor  observed,  ^l 
cannot  allow  these  demurrers  without  holding,  that  the  trustees  have 
an  arbitrary  and  capricious  power  with  respect  to  the  renewal  of 
this  lease,  and  are  not  to  be  required  to  give  any  explanation,  why  the 
lease  has  not  hitherto  been  renewed.  The  trustees  are  to  renew  as 
occasion  may  require  and  as  they  may  think  proper;  by  which  is  to 
be  understood,  as  they  may  think  proper  for  the  interests  of  their 
cestui  que  trust.  The  exercise  of  a  power  of  renewal  does  indeed 
require  a  discretion, — ^but  not  an  arbitrary  and  capricious  discretion.'' 

Again  where  trustees  are  invested  with  a  discretionary  power  of 
appointing  new  trustees,  if  the  court  have  acquired  jurisdiction  over 
the  property  by  the  institution  of  a  suit,  (though  for  a  different  object,) 
it  will  assume  a  control  over  the  discretion  of  the  trustees,  and  will 


(q)  Harvey  ▼.  Harvey,  5  Beay.  134. 
(r)  Oibeim  ▼.  Knyvem,  1  Vem.  66 ;  Kemp 
T.  Kemp,  5  Yes.  849 ;  1  Sugd.  Pow.  579. 


(«)  3  Mad.  491. 

(0  See  Hewii  y.  Hewli^  AmU.  50S. 
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not  suflfer  them  to  ^>point  new  trustees  except  under  its  own  sane-    Part  III* 
So  it  has  been  already  seen  (x),  that  if  there  be  a  trust  to  invest  at      Sect.  3. 


discretion  on  ^^  some  good  or  sufficient  security,^  or  *^  at  discretion,^  the  or  of  inTestiiig 
court  will  not  allow  the  trustees  to  exercise  any  discretion  as  to  the  ongood seca- 
nature  of  the  security,  but  will  decide  upon  the  goodness  or  sufficiency 
of  the  investment  according  to  its  own  rules  (y).    And  so  it  has  also  ^  ^^^  ''  aU 
been  stated,  that  a  trust  to  invest  ^^  with  all  convenient  speed^^  must  in  speed." 
general  be  executed  within  a  twelvemonth  (z). 

So  it  has  been  previously  stated  (a),  that  a  power  of  sale  or  of  vary-  Or  of  selling  or 
ing  trust  securities,  though  to  a  certain  extent  discretionary,  must  not  ritin?^  *^^* 
be  exercised  in  an  arbitrary  or  mischievous  manner,  but  only  for  the 
benefit  of  the  trust  estate ;  and  the  court  on  a  bill  being  filed,  will 
enter  into  the  consideration  of  the  circumstances,  and  decide  upon  the 
propriety  or  impropriety  of  exercising  such  powers  (&)• 

However  in  all  these  cases  if  the  trust  instrument  expressly  declare,  But  this  juris- 
that  the  power  may  be  exercised  by  the  trustee  at  his  uncontrolled  ^^^^a^^^ 
discretion,  and  the  terms  are  such  as  preclude  the  court  from  entering  excluded  by  the 
into  the  trustee^s  motives  in  exercising  this  discretion,  the  jurisdio-  power!*  ^  ^ 
tion  of  the  court  is  excluded,  and  it  cannot  interfere,  except  in  the  case 
of  fraud,  or  improper  motive  which  is  an  exception  to  every  such  gene- 
ral rule(c). 

Powers  of  sale,  of  leasing,  and  of  varying  the  securities  also  come 
within  the  class  of  discretionary  powers,  which  is  now  under  consi- 
deration, but  they  have  been  discussed  at  large  in  the  three  preceding 
heads  of  this  section  (d). 

The  fourth  and  last  class  of  discretionary  powers  is,  where  the  dis-  4th.  Discre- 
cretion  is  to  be  exercised  on  a  matter  of  pure  personal  judgment.    For  on'SStSiT 
instance  where  the  trustees  are  empowered  to  give  their  opinion  on  P^m  penonai 
the  good  or  ill  conduct  or  merits  of  an  individual  (e)  ;  or  to  deter-  ^ ' 

mine  the  propriety  or  impropriety  of  continuing  the  payment  of  an 
annuity  (/) ;  or  to  give  their  approbation  to  a  settlement  (^),  &c. 
The  trustees  alone  are  competent  to  exercise  these  powers,  for  they  may 
have  private  and  peculiar  grounds  for  arriving  at  a  proper  conclusion, 
into  which  the  court  could  not  providently  enquire,  and  which  the 


(«f)  Webb  r.  Earl  of  Shaftt^ury,  7  Ves. 
480,  487 ;  Ait.^Gen.  t.  Ciaek,  1  Beav.  467 ; 
but  see  Cqfe  y.  Bent,  3  Hare,  245. 

(jr)  Ante,  p.  367. 

(y)  Booth  T.  Booth,  I  Beav.  125 ;  see  De 
ManneviUe  r.  Crompton,  1  V.  &  B.  359 ; 
J^oeoek  ▼.  JUddinffton,  5  Ves.  794. 

(x)  Party  t.  Warrington,  6  Mad.  155. 

(a)  See  the  last  two  preceding  Sections. 

(^)  De  Manneniie  v.  Crompton,  1  V.  & 
B.  359  ;  Briee  ▼.  Stokee,  11  Ves.  324  ; 
Ixn-d  V.  Godfrey,  4  Mad.  459 ;  Broadhurtt 
▼.  Balguy,  1  N.  C.  C.  28 ;  see  Hiich  v.  Xe- 


worthy,  2  Hare,  205,  208. 

(e)  See  Millington  v.  Mulgrave,  3  Mad. 
493 ;  Lee  v.  Yovng,  2  N.  C.  C.  536 ;  and 
see  PL  II.  and  III.  of  this  section. 

(d)  Vide  eupra,  PL  I.  II.  and  III.  of  this 
Section. 

(0  Cole  ▼.  Wade,  16  Ves.  27  ;  Walker  v. 
Walker,  5  Mad.  424 ;  Eaton  ▼.  Smith,  2 
Beav.  236. 

(/)  French  v.  Davideon,  3  Mad.  396. 

Iff)  Breretom  ▼.  Brereton,  2  Ves.  87t 
cited. 
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Paat  III*    tnistees  miffht  refuse  to  disdoee.     The  exercise  of  such  authoritieB 
CHAnsKll.    ^^'^i^o^  therefore  in  general  be  assumed  or  even  controlled  by  the 

Sjict.  3.       court  (A). 
Diieretiotiary         -^  power  for  trustees  to  consent  to  a  marriage  is  obriou^a  discre- 
powers  to  con-    tionary  power  of  this  last  description^  and  it  is  one  which  has  beoii 
riage.  fruitful  source  of  litigation*     From  the  nature  of  the  subject,  aoch 

authorities  are  on  a  footing  peculiar  to  themselves,  and  will  therefore 
require  to  be  separately  discussed. 
Conditioii  Courts  of  equity,  following  the  maxims  of  the  ciril  law,  have  ahajfs 

requiiingaoon.  discountenanced  any  conditions  in  restraint  of  marriage  (t).  Hence  if 
•ent  to  mar.  an  interest  in  a  legacy  be  vested  in  a  party  with  a  subMequent  provi- 
limitatbti  over  sion  for  devesting  that  interest,  in  case  of  the  legatee's  marriage  with- 
on  the  non-  qu^  j\^q  required  consent,  and  there  is  no  gift  over  to  take  efiect  on  the 
how  far  en-  marriage  without  such  consent,  the  condition  will  be  treated  merely  » 
forced.  ^^^  j^  terroremy  and  will  not  be  enforced  (k).    But  this  doctrine  will  be 

applied  only  to  a  pecuniary  legacy^  and  will  not  extend  to  a  charge  on 
Enforced,  if  i^eal  estate  (Q.  And  even  where  the  condition  is  subsequent^  yet  if  the 
^ere  be  a  limi-  legacy  be  given  over  on  the  failure  of  the  donee  to  satisfy  the  conditkm, 

the  court  will  recognize  the  interest  of  the  party,  who  is  entitled  nnda 
the  limitation  over,  and  the  forfeiture  will  be  enforced  in  his  favour,  if 
Whether  a  ge-  the  donee  marry  without  the  required  sanction  (m).  It  is  somewhat 
gUft  wiu  be^iT^  doubtful,  whether  a  mere  general  residuary  gift  will  be  a  sufficieot 
sufficient  limi.  limitation  over,  so  as  to  give  effect  to  a  forfeiture  arising  from  a  coodi- 
Qiutrer  tion  subsequent  of  this  description  (i»).    But  it  is  clear,  that  an  express 

direction,  that  the  particular  interest  given  to  the  donee,  shall /aiftiiA> 
the  residue  on  his  marrying  without  connsent,  will  be  a  suffici^t  gift 
over  for  tiiis  purpose  (o). 
Conditions  However  where  the  consent  of  the  trustees  to  a  marriage  is  a  eondi* 

"precedent" re-  tion  precedent  to  a  gift,  so  that  nothing  vests  in  the  donee  until  his 
ri^witTcon-   marriage  with  that  consent, — as  where  there  is  a  limitation  to  a  party 
^  ™^^      vpon  his  marriage,  or  in  case  he  should  marry^  with  the  proper  eon- 
sent — it  is  clearly  settled  (though  the  law  was  once  otherwise  (p)) 
that  the  condition  must  be  strictly  complied  with,  and  the  donee  M 
take  nothing t  unless  he  marry  with  the  required  consent  {q).    And  id 

(A)  Clarke  v.  Parker^  19  Ves.  11.  Mer.  120  ;   Harvty  v.  AMUm,  I  AlL  375: 

(i)  StaekpoU  t.  Beaumont,  3  Yes.  96  ;  Wheeler  ▼.  Bhtffkam,  3  Atk.  364 ;  Seoti  f . 

Daley  v.  Deebouverie,  2  Atk.  261 ;  Long  ▼.  7)fler,  2  Bro.  C.  C.  431 ;  Lloyd  t.  Breiiit»^ 

4  Burr.  2052.  3  Mer.  117  ;  Strattom  ▼.  Grymet,  2  Vcn. 


(1)  BemphiU  v.  HayUy,  Free.  Ch.  562 ;  357  \  Daekwood  ▼.  Lord  BaikeUy,  10  Vo. 

Garret  t.  Pretty,  2  Yem.  293 ;    8.  C,  Z  230. 

Mer.  120;    Wheeler   ▼.  Bmyhtm,  3  Atk.  (»)  HorMy  ▼.  Xt/on,  1  Atk.  375 ;  ew^ 

364;    Lloyd  ▼.  Branton,  3  Mer.  117;   1  Wheeler   ▼.  Binyhmm,  3  Atk.  364;  t» 

Rop.  Legs.  715 ;  Harvey  y.  AMton,  1  Atk.  Lloyd  v.  BraiUon,  3  Mer.  118. 

378, 9 ;  Jerwdte  ▼.  Duke,  1  Yem.  20.  (o)  Wheeler  ▼.  Biayhmm,  3  Atk.  568 ; 

(I)  Harvey  ▼.  Aeion,  1  Atk.  379  ;  Key-  LUnfd  ▼.  Braniom,  3  Mer.  118. 

nel  ▼.  Martha,  3  Atk.  333 ;  see  Berkley  ▼.  (p)  Underwood  t.  Afomt,  2  AUc.  l^ : 

Byder,  2  Yes..535 ;  Staekpole  v.  Beaumont,  Reynieh  r.  Martm,  3  Atk.  330. 

3  Yes.  89.  (q)  Holmee  t.  I^eiyht,  2  Bro.  P.  C.  2«1 ; 

(m)  Garret  t.  Pretty  2  Yern«  293 ;  3  Hemmtnye  v.  Mwmckiey,  1  Bro.  C.  C.  303; 
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Buch  a  case  it  is  immaterial^  whether  there  is  (r),  or  is  not  (s)  a  limi-    Part  III. 
tatioQ  over  in  the  event  of  the  condition  not  being  performed.    And    CHAPnill 
the  condition  will  be  equally  valid^  whether  the  consent  to  the  marriage       Sect.  3. 
of  the  donee  be  required  only  until  he  attain  a  certain  Bge{t)f  or  Whether  there 
during  his  whole  life  (u).  ^\^\^  "^^^^  • 

®  ^  -'     ,  ,  limitation  over. 

Where  there  was  a  devise  to  a  party,  if  he  should  marry  with  the  j^^  whether 
consent  of  trustees,  and  a  cifb  over  upon  his  marriaffe  against  their  ^«  oonsent  be 
consent,  *'  against^  was  held  to  mean  '^  without  ^  their  consent,  and  certain  period, 
the  devise  over  was  established  upon  the  first  devisee^s  marriase  without  ^  extend  to 

1  i«i.i.  1  11  ji^L      the  whole  life 

such  consent,  although  it  did  not  appear  that  the  trustees  opposed  the  of  the  donee, 

marriage  (x).     Where  the  limitation  over  is  made  to  take  effect  on  Marriage 

the  death  oS  the  first  donee  without  marrying  with  the  required  con-  g^tTheid  u^' 

sent,  it  is  uncertain,  whether  the  donee  could  entitle  himself  to  the  mc«^ "  ^^^ 

gift  by  a  second  marriage  with  the  proper  consent,  where  he  had  been  ^^,^^^; 

previously  married  without  such  consent  (y).    Upon  principle  it  would  dition  can  be 

seem,  that  he  might  do  so.     However  it  is  clearly  settled,  that  a  con-  ^!^^^^^ 

dition  requiring  consent  will  be  satisfied  by  the^rf^  marriage  with  the  riage  with  the 

required  consent.    And  a  second  marriage  without  consent  will  not  ^t^g^^; 

therefore  prejudice  the  legatee  [z).  Condition  wiu 

Where  the  interest  is  ffiven  so  as  to  vest  absolutely  in  the  donee  at  ^^^  extend  to  a 

,  ,  ieeond  mar- 

a  certain  period,  with  a  general  and  unlimited  condition,  that  he  should  nage. 

not  marry  without  the  trustees^  consent,  the  necessity  of  obtaining  the  if  the  gift  vesta 

consent  will  cease,  when  the  interest  becomes  vested.    For  instance  ^e^in^p^odt 

where  a  legacy  is  given  to  a  child  at  twenty-one,  provided  that  if  he  condition  not 

marry  without  the  consent  of  trustees,  there  should  be  a  forfeiture,  yond  that 

The  legatee  will  take  absolutely  discharged  from  the  condition  upon  period. 
attaining  twenty-one  (a).     It  will  doubtless  be  observed  that  this  is  in 
the  nature  of  a  subsequent  condition. 

Where  a  testator  by  his  will  requires  the  consent  of  his  executors  Marriage  in  the 

or  trustees  to  the  marriage  of  his  daughter,  who  is  single  at  the  date  j^^^^^j^  ^* 

of  the  will,  and  the  daughter  afterwards  marries  in  the  testator^s  life-  consent  dis. 

time  with  his  approhation^  the  condition  will  be  dispensed  with ;  nor  ^^J^^  ^  ^ 


Scott  ▼.  Tyler,  2  Bro.  C.  C.  489 ;  2  Dick. 
712;  Creagh  v.  Wilaon,  2  Yem.  572 ;  Gil- 
let  ▼.  Wray,  1  P.  Wms.  284 ;  Harve^f  y. 
jietoH,  1  Atk.  375»  8 ;  Knight  y.  Cameron, 
14  Ves.  389. 

(r)  Hemmingt  y.  Munekley,  1  Bro.  C.  C. 
303  ;  Clarke  y.  Parker,  19  Ves.  8, 9  ;  Mal- 
colm ▼.  (yCaUaghan,  2  Mad.  349  ;  Long  y. 
Rickete,  2  S.  &  St.  179. 

(#)  Staekpole  y.  Beaumont,  3  Ves.  89; 
Scott  ▼.  Tyler,  2  Bro.  C.  C.  431 ;  Creagh 
V.  JVileon,  2  Vem.  572  ;  GiUet  Y.  Wray,  1 
P.  l^ma.  286 ;  1  Rop.  Legs.  658. 

(/)  Hemndnge  y.  Munekley,  1  Bro.  C.  C. 
303  ;  Seott  y.  J^ler,  2  Bro.  C.  C.  489 ; 
Stackpole  Y.  Beaumont,  3  Yes.  89. 

(«)  CSarke  y.  Parker,  19  Ves.  1 ;  MaU 
trolfm  T.  aCaUaghan,  2  Mad.  349,354 ;  6t7- 


8 


let  Y.  Wray,  1  P.  Wms.  284;  Lloyd  y. 
Branton,  3  Mer.  108,  116. 

(x)  Long  y.  Riekette,  2  S.  &  St.  179; 
but  see  Harvey  y.  Aaton,  1  Atk.  375  ;  Pol- 
lock  Y.  Croft,  1  Mer.  184. 

fy)  Malcolm  y.  0*Callaghan,  2  Mad.  349. 

[z)  Hutcheson  y.  Hammond,  3  Bro.  C.  C. 
128, 146  ;  Crommelm  y.  Crommelin,  3  Ves. 
227  ;  Lowe  y.Mannert,  5  B.  &  Aid.  917  ;  1 
Rop.  Legs.  709,  10. 

(a)  PuUen  y.  Ready,  2  Atk.  587 ;  Dee- 
body  Y.  Boyville,  2  P.  Wms.  547  ;  Kneqifp 
Y.  Noyee,  Ambl.  662 ;  Oebom  y.  Brown,  5 
Ves.  527 ;  see  Staekpole  y.  Beaumont,  3 
Ves.  89 ;  but  see  Malcolm  y.  O^Callaghan,  2 
Mad.  354 ;  and  Lloyd  y.  Branton,  3  Mer. 
108 ;  see  Graydon  y.  Hicke,  2  Atk.  18. 


512 


OF  DISCBSnONABT   POWKHS. 


Part  III. 

Div.  I. 

Cbaptbb  IL 

Sbct.  3. 

Court  strives  to 
dispense  with 
the  condition  in 
faTour  of  chil- 
dren. 


Whatatuffi. 
dent  consent  to 
marriage. 

Express  con- 
sent. 

Need  not  con- 
template a  par- 
ticular  mar- 
riage. 


DoubtM  ex- 
pressions con- 
strued into  a 
consent. 


Implied  con- 
sent. 


From  the  con- 
duct of  the 
trustees. 


will  it  be  applicable  to  a  second  marriage  of  the  daughter  after  the  tes- 
tator's death  (ft). 

The  court  in  construing  these  conditional  g^fts,  will  struggle  more 
earnestly  to  dispense  with  the  condition  in  favour  of  children,  or  where 
the  donor  stands  in  loco  parentis  to  the  donees,  than  where  the  will  or 
settlement  is  made  by  a  mere  stranger  (c). 

Having  thus  considered  generally,  how  far  these  provisicMis,  re- 
quiring the  consent  of  trustees  to  a  marriage,  will  be  enforced— we  will 
now  proceed  to  examine  in  what  manner  a  power  to  consent  to  a  voar- 
riage  must  be  exercised  by  the  tnistees. 

And  1st*  What  will  be  a  sufficient  consent  by  the  trustees  to  a 
marriage,  in  order  to  satisfy  the  condition.  And  this  consent  may  be 
either  *^  express,^  or  in  some  cases  ''  implied.^^ 

It  is  not  absolutely  necessary  to  the  validity  of  an  express  consent, 
that  it  should  be  given  to  some  particular  marriage  then  in  oontemr 
plation ;  but  a  general  license  giving  the  party  ^^free  leave  andcoDsent 
to  marry  whomsoever  she  choosed  ^  will  be  sufficient,  if  acted  upon  {d). 
And  where  a  consent  tit  writing  by  the  trustee  was  not  expreadj 
required  by  the  wiU,  a  general  verbal  consent  by  him  for  the  l^tee  to 
marry  ^'  whomsoever  she  pleased,^^  under  which  she  afterwards  married, 
has  been  held  to  satisfy  the  condition  (e). 

And  the  court  in  its  anxiety  to  get  rid  of  conditions  of  this  descrip- 
tion has  construed  very  loose  and  inconclusive  expressions  of  the  tnB* 
tee  into  an  express  consent.  Thus  statements  in  a  tetter,  that  the 
trustee  *^  would  be  obliged  to  consent  ^  (/)  ;  or  **  that  he  would  ne?^ 
stand  in  the  way  of  any  arrangement  by  the  co-trustees^  (^);  ^ 
*^that  he  should  not  oppose^  the  mavriage  (A)  ;  or  **  you  know  jou 
have  my  consent^  (t) ;  or  that  the  trustees  ^  were  ready  to  consent"  (i) ; 
have  been  held  sufficient. 

It  is  settled  that,  if  a  consent  tit  writing  be  not  expressly  required, 
there  may  be  an  implied  or  tadt  consent  arising  from  the  conduct  d 
the  trustees,  where  the  facts  in  evidence  show  that  the  consent  has 
been  given  substantially  though  not  in  terms  (Q — as  where  they  have 
been  privy  to,  and  have  encouraged,  or  at  any  rate  have  not  dis- 
couraged the  courtship  (m).    And  it  will  be  an  additional  reason  for 


(b)  Clarke  ▼.  Berkeley,  2  Vem.  720; 
CHmmelin  y.  Crommelinf  3  Yes.  227 ;  Par" 
nell  T.  Lyon,  1  V.  &  B.  479 ;  Wheeler  ▼. 
Warner,  1  S.  &  St.  304  ;  Smith  y.  Cawdery, 
2  S.  &  St.  358 ;  Coventry  y.  Hiaaim,  8  Jar. 
182. 

(c)  Berkley  y.  Ryder,  2  Ves.  &37  ;  Bur^ 
leton  y.  Hun{/rey,  AmbL  256. 

[d)  Mercer  y.  Hall,  4  Bro.  C.  C.  328. 

[e)  Pollock  y.  Crqft,  1  Mer.  181. 
[/)  DaUy  y.  Deebouverie,  2  Atk.  261 ; 

but  see  Clarke  y.  Parker,  19  Ves.  12 ;  and 
Daehwood  y.  Lord  Bulkeley,  10  Ves.  241. 


(ff)  lyAguOar  y.  i>rinkwaier,  2  V.  ft  B. 
225. 

{h)  Merry  y.  Bytee,  1  Bd.  1. 

(0  Worthington  y.  Eoana,  1  S.  &  St.  165. 

(k)  LeJetme  y.  Badd,  6  Sim.  441. 

(/)  Harvey  y.  Aston,  1  Atk.  375 ;  Jfo- 
grett  y.  Meegrett,  2  Vera.  581 ;  darit  r. 
Parker,  19  Ves.  12,  24 ;  CTCattayhan  t. 
Cooper,  5  Ves.  126. 

(m)  Meeyrett  y.  Meayreti,  2  Yen.  58«; 
J}aley  y.  Deebouverie,  2  Atk.  261 ;  Cemf- 
beU  y.  Lord  NetterviUe,  2  Ves.  534,  dted: 
Lord  Strange  y.  Smithy  AmbL  263. 
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adopting  this  construction,  if  the  party,  by  whom  the  consent  is  to  be    Part  III. 
given,  himself  takes  a  beneficial  interest  in  the  property  in  case  of  the    ohaptisr'  II. 
forfeiture  of  the  first  donee  ;  although  there  may  be  no  suggestion  of       Sbct.  3. 
fraud  (n).    However  the  most  proper  ground,  on  which  these  decisions 
are  to  be  rested,  appears  to  be  this — viz.y  that  it  would  amount  to  a 
constructive  fraud  on  the  legatee,  to  hold  that  there  was  a  want  of  a 
proper  consent,  when  the  parties  have  been  induced  to  entangle  their 
affections,  and  ultimately  to  complete  the  marriage  on  the  faith  of  the 
apparent  approval  of  the  match  on  the  part  of  the  trustees  (o).     For 
it  is  a  settled  rule  of  equitable  construction,  that  an  innocent  party 
shall  not  be  held  responsible  for  the  breach  of  a  condition,  which  is 
occasioned  by  the  fraud  or  misrepresentation  of  another  (jp). 

But  it  is  clear,  that  where  the  consent  is  required  to  be  given  in  Consent  in 
wriHng,  an  implied  or  tacit,  or  even  an  express  verbal,  consent  will  not  ^f:^^':^!  "^ 
satisfy  the  condition  (q).     However  in  cases  of  fraud  the  court  will  quired  by  the 
interpose,  even  where  there  is  no  written  consent,  and  relieve  from  the  ^^^' 
forfeiture  (r). 

Where  a  consent  tit  writing  is  all  that  is  required  by  the  trust  Whatasuffi- 
instrument,  the  condition  will  be  satisfied  by  any  writing  however  ^^^^  ^"^ing« 
infonnal  or  incomplete,  in  which  the  consent  is  sufficiently  expressed, 
and  which  is  signed  by  the  persons,  who  have  the  power  of  giving 
their  consent  (s).  A  deed^  or  other  formal  instrument,  is  not  neces- 
sary, unless  expressly  required  by  the  terms  of  the  trust.  And  it  is 
immaterial,  that  a  regular  deed  of  consent  has  been  prepared  for  the 
signature  of  the  trustees,  and  that  it  was  their  intention  to  execute 
the  more  formal  instrument  (0* 

A  distinction  was  once  attempted  to  be  established  between  the  No  distinction 
terms  "  consent ''  and  " approbation.'"     In  Burleton  v.  Humfrey  {u)  a  ^^u^l, 
trust  of  real  and  personal  estate  was  declared  in  favour  of  the  tes-  sent"  and  "  ap. 
tator*s  daughter,  if  she  married  with  the  consent  and  approbation  of  ^^     ^^' 
the  trustee^  with  a  devise  over,  if  she  married  without  such  consent  or 
approbation.     The  daughter  married  without  the  trustee's  consent  or 
knowledge,  but  he  subsequently  gave  his  approbation  to  the  marriage ; 
and  Lord  Hardwicke  determined,  that  the  condition  required  only  the 
consent  or  the  approbation  of  the  trustee,  and  that  the  subsequent 
approbation  was  therefore  sufficient  (x).   However  his  Lordship  did  not 


(n)  jyAguUar  ▼.  Drinkwaier,  2  V.  &  B. 
225  ;  see  Metgreti  v.  Metgrett,  2  Vern.  580. 

(o)  Clarke  v.  Parker,  19  Ve«.  12,  18, 19  ; 
I>aahwood  ▼.  Lord  Bulkeley,  10  Yes.  243 ; 
see  jyAgmlar  y.  Drmkwaier,  2  V.  &  B. 
234. 

ip)  Clarke  t.  Parker,  19  Ves.  17,  18. 

(9)  Clarke  ▼.  Parker,  19  Ves.  12  ; 
jyj^j^uilar  V.  Drinkwater,  2  V.  &  B.  230. 

(r)  Lord  Strange  v.  Smith,  Ambl.  263  ; 
Clarke  ▼.  Parker,  19  Ves.  18, 19  ;  see  Far^ 


mer  ▼.  Compton,  1  Rep.  Ch.  1. 

(ff)  Worthington  v.  Bvane,  1  S.  &  St.  165 ; 
Daleg  ▼.  Deabouverie,  2  Atk.  261 ;  Merry 
V.  Ryvet,  1  Ed.  1 ;  D*Aguilar  v.  Drink- 
water,  2  V.  &  B.  225 ;  Le  Jeune  y.  Budd, 
6  Sim.  441. 

(/}  Worthington  y.  Evant,  1  S.  &  St. 
165. 

(ti)  Ambl.  256. 

(r)  Burleton  y.  Hun\freg,  Ambl.  256. 

L  L 


614 


OP   DMCBETIONART  POWERS. 


Part  IIL 

DiT.  I. 

Chaptkr  II. 
Sbct.  3. 


The  consent 
must  be  given 
previotisly  to 
the  niaiTiage. 

Subsequent 
consent  mope- 
ratiTC. 


Unless  the  pre- 
vious formal 
consent  be  pre- 
vented by  some 
mistake  or  ac- 
cident. 


venture  to  rest  his  decree  on  the  distinction  thus  taken  by  him,  wUdi 
was  afterwards  disapproved  of  both  by  Lord  Thurlow  and  Lord 
Eldon  (y).  Again  in  the  case  of  Berkley  v.  Ryder  (sr),  where  tlie 
marriage  was  to  be  with  the  consent  and  apptphatiom  of  the  tnisteeB, 
Lord  Hardwicke  himself  did  not  attempt  to  maintain  this  distineiioD, 
and  in  several  subsequent  cases,  where  the  same  expressions  oecnired, 
such  a  distinction  has  not  been  raised  (a).  The  dictum  of  Lord 
Hardwicke  in  BurUton  v.  Humfrey  must  therefore  be  regarded  as 
overruled,  and  the  two  terms  treated  as  having  the  same  opentMm  in 
conditions  of  this  nature. 

This  leads  to  the  observation,  that  the  consent  or  approbation  of  the 
trustees  must  be  given  previously  to  the  marriage.  It  was  observed 
by  Lord  Hardwicke  in  the  case  of  ReynUh  v.  Martin  (i)  that  if  tlie 
legatee  *^  married  without  the  consent  of  the  trustees,  their  consent  or 
approbation  afierwarde  was  immaterial, — ^because  no  subsequent  appro- 
bation could  amount  tx>  a  performance  of  the  condition,  or  iassfom 
with  a  breach  of  it  ^  (&).  And  as  it  was  forcibly  put  hj  Lord  Thurlow 
when  remarking  on  the  decision  in  BurUton  v.  Hwmfrey — ^^  If  sulxe- 
quent  approbation  were  sufficient  after  eleven  months,  he  did  not  see 
why  it  would  not  do  at  any  time  during  the  whole  life  of  the  trustee; 
during  which  it  must  be  quite  uncertain,  whether  the  marriage  was 
had  in  conformity  with  the  condition  or  not  ^  (c).  The  only  ease 
opposed  to  this  doctrine,  is  that  of  Burleton  v.  Humfrey  (if),  vduch 
has  just  been  discussed,  and  which  has  been  completely  overroled  on 
this  point  by  a  series  of  subsequent  decisions  (e). 

However  it  appears  from  the  observations  of  Sir  J.  Leach,  V.  C^  in 
the  modem  case  of  Worthington  v.  JEvans  (/),  that  if  a  trustee  bad 
actually  approved  of  a  marriage,  and  wa$  prevented  from  executing  a 
previous  formal  consent  in  writing  by  some  accident^  and  not  from  anj 
change  of  purpose,  the  court  would  consider  his  consent  to  have  been 
substantially  given  according  to  the  will.  In  that  case  the  fc»niial 
consent  was  executed  by  the  trustee  a  few  hours  after  the  soUmmzai\» 
of  the  marriage^  but  as  there  was  a  letter  from  him,  which  was  beU 
to  amount  to  a  sufficient  previous  consent  in  writing,  it  was  not  neces- 
sary to  decide  the  case  on  the  principle  above  stated.  Bat  there  can  be 
little  doubt,  that  the  court  if  necessary  would  act  upon  that  principle, 
and  relieve  from  the  strict  non-performance  of  the  condition  under 
similar  circumstances,  on  the  ground  that  the  condition  was  in  bet 
substantially,  though  not  literaUy  performed.    And  such  a  jurisdictioc 

(y)  See  19  Ves.  21.  (if)  Ambl.  256. 

(g)  2  Ves.  533.  (e)  Repdtk  ▼.  IfaWtisS  Atk.331;  Ar^ 

(a)  See  HemmmgM  ▼.  Afimeitl^,  1  Bro.  Uy  t.  Ryder,  2  Vet.  532  ;  CiMrit  t.  P^ 

C.  C.  304  ;  Malcolm  y.  CCallaghan,  2  Mad.  19  Ves.  1 ;  Malcolm  t.  CtCaU^ktm,  2  Ib^ 

349.  349 ;  Ijong  ▼.  RictoiU,  2  S.  &  St.  179. 

(»)  P^nhh  T.  Martin,  3  Atk.  331.  (./•)  1  S.  &  St.  172. 

{r)  Soc  Cicrkf  V.  Pt*rl'f>}\  19  Ves.  21. 
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would  depend  upon  the  broad  equitable  principle  of  relieving  from  the    Part  III. 
consequences  of  innocent  mistake  or  accident  (g) .  Chaptsii  ii 

If  a  trustee  once  gives  his  absolute  consent  to  a  marriage  after  full      Skct.  3. 
information  of  all  the  circumstances  connected  vrith  it,  he  cannot  after-  whether  abso- 
wards  withdraw  that  consent  (A).    And  the  reason  is,  that  the  parties  ^^^  consent 
are  to  be  considered  to  have  acted  upon  the  license,  and  it  would  be  be  withdrawn. 
doing  violence  to  their  feelings,  as  well  as  to  the  intentions  of  the  tes- 
tator,  to  permit  the  consent  to  be  countermanded  without  some  new 
reason,  which  goes  to  the  propriety  of  the  original  assent  (t). 

But  if  previously  to  the  solemnization  of  the  marriage,  the  trustees 
become  informed  of  circumstances,  which  ought  to  have  operated  at 
first  to  make  them  withhold  their  consent,  it  would  become  their  duty, 
and  they  would  unquestionably  have  the  power,  to  retract  their  con- 
sent (A). 

So  the  consent  may  be  given  '^  conditionally,^'  if  there  be  nothing  Conditionii 
unreasonable  or  improper  in  the  condition  reserved.  Thus  an  assent  ^l^'^)  ^^* 
to  a  marriage,  provided  tkn  husband  make  a  settlement  according  to  a 
precious  proposal  (/) ;  or,  if  the  co-trustees  vriU  consent  (m),  will  be  a 
conditional  assent.  And  if  the  parties  afterwards  fail  or  refuse  to  per- 
form the  condition  on  which  the  consent  was  given,  it  may  properly  be 
withdrawn  (n).  But  where  the  consent  is  given  conditionally  on  the 
making  of  a  settlement,  it  is  settled,  that  a  settlement,  made  after  the 
marriage  in  pursuance  of  a  previous  proposal,  will  be  a  sufficient  sub- 
stantial performance  of  the  condition,  although  strictly  a  settlement 
before  the  marriage  was  in  the  contemplation  of  the  parties  (o). 

Where  the  consent  of  two  or  more  trustees  is  required  to  a  mar-  if  more  than 
riage,  the  consent  must  be  given  by  all  who  accept  the  trust  (p).  Un-  tbey^musTaU 
less  indeed  the  dissenting  trustee  be  actuated  by  an  unreasonable  or  give  their  con- 
improper  motive  in  refusing  his  assent  (q). 

A  contrary  dictum  is  attributed  to  Lord  Chief  Baron  Gomyns  in  the 
case  of  Harvey  v.  Aston  (r)  as  reported  in  Atkyns,  where  the  Chief 
Baron  is  stated  to  have  said,  that  the  consent  of  the  major  part  of  the 
trustees  would  be  sufficient ;  but  in  Clarke  v.  Parker  («),  Lord  Eldon 
in  dissenting  from  that  doctrine  said,  that  the  Chief  Baron  expressed 
no  such  dictum ;  and  that  eminent  judge  observed,  that  there  was  no 
case  in  which  it  had  been  held,  that  the  consent  of  three  trustees 


sent. 


(ff)  O'CaUaghan  ▼.  Cooper^  5  Yes.  117, 
125  ;  mUe,  Pt.  I.  Div.  II.  Ch.  II. 

(A)  Le  Jeune  t.  Budd,  6  Sim.  441 ; 
Jf^armer  t.  ComptoUf  1  Rep.  Ch.  1 ;  L&rd 
Strange  ▼.  Smith,  Ambl.  263 ;  Merry  ▼. 
Jiyv€9t  I  Ed.  1  ;  Diuhteood  y.  Lord  Bui' 
Jkeley,  10  Yes.  242;  jyAgtdlar  y.  Drinks 
tffoier,  2  Y.  &  B.  234. 

(0  1  Rop.  Legs.  699 ;  see  2  Y.  &  B.  234. 

ik)  Clarke  ▼.  Parker,  19  Yes.  13  ;  Dash- 
wood  T.  Lard  Bulkeley,  10  Yes.  242. 

(O  (yCaliagkan  ▼.  Cooper,  5  Yes.  117; 


Doihwood  ▼.  Lord  Btdkeley,  10  Yes.  230. 

(m)  jyAguUar  v.  Drinkwater,  2  Y.  &  B. 
235,  6. 

(fi)  Dathwood  ▼.  Lord  Bulkeley,  10  Yes. 
230. 

(o)  5  Yes.  117;  10  Yes.  244. 

(/»)  Clarke  v.  Parker,  19  Yes.  1. 

(9)  Peyton  ▼.  Bary,  2  P.  Wms.  626,  8  ; 
Meegrett  v.  Meegrett,  2  Yern.  580  ;  Clarke 
Y.  Parker,  19  \es.  12,  11. 

(r)  1  Atk.  375. 

(«}  19  Yes.  13,  24. 
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Part  III.    being  required,  the  consent  of  ttoo  would  do,  the  third  not  baying  been 

Cha^r'ii.    at  aU  consulted  (0. 

S«cT.  3.  And  it  is  immaterial,  that  the  testator  by  requiring  the  consent  of 

the  trustees,  or  the  survivors^  or  the  representatives  of  the  surviyora^ 

shows,  that  he  did  not  attach  any  importance  to  the  consent  of  the 

particular  parties,  who  are  named ;   for  if  he  have  expressed,  that 

those  persons  whom  he  states  shall  give  their  consent,  the  court  has 

no  authority  to  strike  out  that  condition,  and  depriye  those,  who 

under  an  express  devise  over  have  an  interest  given  to  them  (u). 

One  tnittee  However  it  is  conceived,  that  one  trustee  may  properly  authorize 

th^o^mtT    ^  co-trustees  to  give  the  required  consent  on  his  behalf,  and  the 

oonaent  for        condition  will  be  satisfied  by  the  consent  of  those,  who  are  thus 

authorized,  on  behalf  of  their  whole  number  (or).     For  such  an  autho- 
rity would  be  construed  into  an  express  assent  on  the  part  of  the 
trustee,  by  whom  it  was  given,  provided  that  his  co-trustees  should 
also  assent  (y). 
Content  of  And  it  has  been  decided,  that  in  general  the  power  of  giving  or  with- 

have  not  Mtod   holding  consent  to  a  marriage,  is  vested  in  executors  and  trustees 
it  not  neoet-      only  %%  that  character  and  not  personally  ;  and  therefore  the  consent 
'  of  those,  who  have  not  acted,  or  who  renounce  the  trust,  will  not 

be  requisite  {z). 
iSiMMf,  if  the  If  however  it  be  evident,  that  the  power  is  entrusted  to  the  dmtee 

lentbe^nfided  ^'^^  Confidence  in  his  personal  discretion,  and  not  merely  in  his 
perwnaiiy  to     character  of  executor  or  trustee,  his  renunciation  of  the  office  will  not 

tbe  tnittee*  «  •         i*««*i*  •% 

remove  the  necessity  of  obtammg  his  consent  {a). 

Condition  dit-        Even  where  there  is  a  condition  precedent^  requiring  the  consent  of 

Sbe^dea^of      trustees  to  a  marriage,  if  one  or  more  of  the  trustees  should  die,  the 

one  or  more  of  condition  SO  far  as  it  regards  the  deceased  parties  will  be  dispensed 

""     *      with  by  their  death ;  for  the  strict  performance  of  the  condition  is 

rendered  impossible  by  the  act  of  God  (&)• 

And  it  follows  from  the  same  principle,  that  on  the  death  of  ail 
the  persons,  whose  consent  is  rendered  necessary,  the  condition, 
though  precedent,  will  be  altogether  gone  and  the  legatee  will  take 
absolutely. 

'  And  if  the  condition  be  subsequent,  and  the  consent  of  the  exeentan 
or  trustees  in  the  plural  number  only  be  required,  uid  one  of  the 
two  executors  or  trustees  die,  the  condition  is  gone,  inasmuch  as  it 
can  no  longer  be  literally  performed,  and  the  consent  of  the  surviving 
executor  or  trustee  will  not  be  requisite  (c).     A  fortiori  therefore  the 

(0  Claris  T.  Parkw,  19  Vet.  17.  165 ;  tee  Clarke  ▼.  Parker,  19  Vet.  16. 

(tf)  Per  Lord  Eldon,  19  Vet.  15.  (a)  Oraydtm  ▼.  Qraydim,  2  Atk.  16, 19; 

(s)  Daley  ▼.  Detbottverie,  2  Atk.  261 ;  at  ttated  and  explained,  1  Bop.  L^gt.  ^^ 

Clarke  v.  Parker,  19  Vet.  1 7  ;  jyAyuilar  v.  696. 

Drinkwater,  2  V.  &  B.  225.  (*)  1  Hop.  Legt.  691. 

^  (y)  2  V.  &  B.  235,  6.  (c)  Peyton  ▼.  Bury,  2  P.  Wmt.  626 ;  « 

(i)  Worthingttm  v.  BvoM,  1  S.  &  St.  Jonee  ▼.  Sn^gMk^  1  Bro.  C.  C.  528. 


OP   DISCR8TI0NABT    POWERS. 


617 


condition  will  be  extinguished  by  the  death  of  all  the  parties,  whose    Part  III. 

consent  is  required  (d) .  ChawIc*'  ll. 

It  is  perhaps  unnecessary  to  add,  that  these  last  decisions  cannot       Sbct.  8. 
apply,  where  the  death  of  the  original  trustees  is  provided  for,  and 
the  power  of  giving  the  required  consent  is  extended  by  the  trust 
instrument  to  the  surviving  trustees,  and  the  representatives  of  the 
survivor  («). 

The  exercise  of  a  discretionary  power  of  assenting  to  a  marriage  Ezarise  of  dis. 
is  under  the  control  of  a  court  of  equity.     The  court  will  not  suffer  ^ew^rfaa- 
that  power  to  be  abused,  but  will  examine  into  the  conduct  and  renting  to  a 
motives  of  the  persons  entrusted  with  it,  in  order  to  ascertain  whether  tioUedby  the 
a  refusal  to  consent  proceeds  from  a  vicious,  corrupt,  or  unreasonable  ^^- 
cause  :    and  in  that  case  it  will  relieve  from  the  legal  forfeiture 
incurred  by  a  marriage  without  consent  (/).     This  equitable  jurisdic- 
tion has  been  characterized  by  Lord  Eldon  as  a  *^  dangerous  power,^ 
and  one  which  it  is  difficult  and  delicate  to  exercise  (y).     However 
there  is  no  question  as  to  the  power  and  readiness  of  the  court  to 
exercise  it  in  a  proper  case.   Thus  in  Mesgrett  v.  Mesgrett  (A)  the  pro- 
perty was  to  go  over  to  the  daughter  of  one  of  the  guardians  upon  a 
marriage  without  consent.     He  encouraged  the  proposal,  and  then 
affected  to  say  he  had  not  given  his  consent,  for  the  purpose  of 
obtaining  the  property  for  his  daughter.     The  court  considered  that 
an  abuse  of  the  power,  and  relieved  against  the  want  of  the  formal 
consent  (/i). 

And  the  court  will  also  relieve,  where  the  required  consent  is 
refused  from  motives  of  personal  pique  or  resentment,  or  for  some 
capricious  and  insufficient  reason,  more  especially  if  the  previous  con- 
duct of  the  trustee  had  encouraged  or  facilitated  the  engagement  (t)- 
And  Lord  Hardwicke  rested  his  decision  in  Daley  v.  Desbouverie  (A) 
upon  the  principle  now  under  discussion  rather  than  on  the  sufficiency 
of  the  actual  consent  there  given  (Q. 

Upon  the  same  principle,  where  a  trustee  refuses  to  exercise  his  And  on  the 
power  of  giving  his  consent  to  a  marriage,  the  court  contrary  to  the  fo^^^he*^^ 
practice  in  other  cases,  will  itself  assume  the  exercise  of  that  discre-  court  will 
tion,  and  upon  the  trustee  by  his  answer  refusing  to  interfere,  it  will  \^l  n^ei?^ 
refer  it  to  the  Master  to  consider,  whether  the  marriage  be  a  proper 
one,  and  to  receive  proposals  for  a  settlement  (m). 

(<i)  Gra^dm  ▼.  Hicks,  2  Atk.  16,  18  ;  see  10  Yes.  243. 

AUlabie  ▼.  JRice,  3  Mad.  256 ;  8  Taunton,  (t)  Lord  Strange  v.  Smith,  Amhl.  264  ; 

459.  see  10  Yes.  242,  243 ;  Merry  v.  Ryvea,  1 

(ff)  See  Clarke  ▼.  Parker,  19  Yes.  15.  Ed.  1 ;  see  Peyton  t.  Bury,  2  P.  Wms.  628. 

C/)  1  Rop.  Legs.  697.  (*)  2  Atk.  261. 

{jg)  See  Dathwood  ▼.  Butkeley,  10  Yes.  {t)  See  19  Yes.  19. 

245  ;  Clarke  ▼.  Parker,  19  Yes.  12, 18.  (m)  Goldemid  ▼.  Ooldtmid,  19  Yes.  368 ; 

(A)  Mesgrett  v.  Mesgrett,  2  Yern.  580  ;  S.  C.  Ckx>p.  225. 


(     S18     ) 


CHAPTER  III. 


Part  III.  of  thb  powers  and  duties  of  trustees  as  bbtwren  them  and 

Actions  brought  It  has  been  already  stated  (a),  that  where  the  legal  title  is  vested 
by  tniateeB  jjj  trustees,  all  actions  at  law  relating  to  the  trust  property  must  be 
strftDgen.  brought  by  them,  or  in  their  names. — And  at  law  the  power  of  releas- 

How  far  they  ing  or  compromising  the  claim,  on  which  an  action  is  founded,  is 
by^the  l^iuteei.  commensurate  with  that  of  bringing  and  maintaining  the  action  (i). 

However  a  trustee  will  not  be  suffered  to  exercise  his  legal  powers  to 
the  prejudice  of  the  cestuis  que  trusts,  and  a  release  by  the  trustee 
without  any  consideration  would  unquestionably  be  set  aside  in  equity, 
although  the  party  released  had  no  notice  of  the  trust, — And  the  case 
for  relief  would  of  course  be  still  stronger,  if  the  party  released  had 
actual  notice  of  the  trust.  Thus  where  a  bond  had  been  taken  b;  a 
person  in  the  name  of  a  trustee,  and  the  bond  was  afterwards  put  in 
suit  by  the  cestuu  que  trust  in  the  trustee^s  name,  and  judgment  vas 
entered  up  against  the  defendant  for  the  amount,  the  defendant  with 
fuU  knowledge  of  the  trust  paid  the  money  to  the  trustee,  but  he  was 
decreed  to  repay  it  with  costs  to  the  representatives  of  the  cestvi  qtu 
trust  on  a  bill  filed  by  them  for  that  purpose  (c).  And  the  cestui  qs$ 
trust  in  such  a  case  wiU  also  have  his  remedy  against  the  trustee  pe^ 
sonally.  And  in  an  early  case  where  a  trustee  had  released  a  recog- 
nizance without  any  consideration,  he  was  decreed  on  the  suit  of  the 
cestui  que  trust  to  repay  the  principal  and  interest  (d). 
Or  oompro-  Upon  the  same  principle  if  an  action  were  compromised  by  a 

°^i^-  trustee  without  any  special  authority,  the  cestui  que  trust  would  doubt- 

less be  entitled  to  annul  the  compromise,  and  to  hold  the  party  to  his 
original  obligation.     Even  at  law  a  fraudulent  release  of  an  action  by 
a  trustee  will  not  be  a  good  plea  to  the  action,  and  the  release  will  be 
How  far  oourtg   ordered  to  be  cancelled  (e).     It  has  been  laid  down,  that  a  tender  to 
of  law  may  re-   ^jj^  cestui  que  trust  of  money  due  on  a  bond  is  a  eood  plea  for  the 

cognize  the  ^  .      ,       /  1^1  F^^  *    1^  •    j    • 

trust  in  actions  debtor  at  law  to  an  action  by  the  trustee  on  the  bond  (/) ;  and  this  dech 
nlSS'fofir*^*  sion  might  probably  still  be  supported  on  the  ground  that  the  cest» 
trustee.  que  trust  was  the  trustee^s  agent,  for  the  purpose  of  receiving  the  debt. 


i: 


a)  Ante,  p.  260,  308.  ▼.  Jtogerif  Doiigl.  407 ;  Btekesf  t.  IKr/t  7 

lb)  Ante,  ubi  tupra.  Taunt.  48 ;  Anon.  1  Salk.  260 ;  ymm»§  v. 

(c)  Pritehard  ▼.  Langher,  2  Vem.  197.  Owr,  7  Moore,  617 ;  BtrUr  t.  Siek&rim, 

(d)  Jewm  ▼.  Bush,  1  Vem.  342.  1  T.  &  J.  362. 

(«)  Leffk  ▼.  Legh,  1  B.  &  P.  447 ;  Bamer^  (/)  Lynch  ▼.  CfoMaiCf,  1  Latw.  S77 ;  ' 

man  t.  RadeniuM,  7  T.  R.  670,  b. ;  Payne  Bac.  Abr.  186. 
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However  it  is  now  settled,  that  the  debtor  in  an  action  by  a  trustee    Part  III. 
cannot  set  off  a  debt  due  from  the  cestui  que  trust  {g).  CBAma  hi. 

It  has  been  ahready  stated,  that  where  the  trustee  neglects  to  bring  

an  action  within  the  time  fixed  by  the  Statute  of  Limitation,  the  tateoflimi- 
remedy  as  against  the  stranger  will  be  barred ;  and  this  though  the  J**^**° truces 
cestui  que  trust  is  an  infant  (A).    And  couTersely  from  these  decisions  and  stnmgen. 
it  must  follow,  that  the  Statute  of  Limitation  wiU  not  run  as  long  as 
the  trustee,  having  the  legal  right  of  bringing  an  action,  is  under 
disability  (i).    And  so  on  the  other  hand  the  acknowledgment  of  a 
debt  by  the  trustees  or  by  one  of  several  trustees  for  the  payment  of 
debts  will  take  the  debt  out  of  the  Statute  of  Limitation  in  favour  of 
the  creditor  (A). 

In  dealings  between  purchasers  and  trustees  for  sale,  where  the  late  Liability  of 
act  7  &  8  Vict.  c.  76  applies,  a  ban&  fide  purchaser  may  in  general  fr^^^J^^to 
safely  pay  over  the  purchase-money  to  the  trustees  upon  their  receipt  see  to  the  ap- 
only.    And  even  before  the  passing  of  that  act  a  purchaser  would  have  po^hue-   ^  * 
been  equally  safe  in  dealing  with  the  trustees,  if  there  were  a  provi-  money. 
sion  in  the  trust  instrument  empowering  the  trustees  to  give  sufficient  ^j^^j^^^wcr 
discharges  for  the  money  paid  to  them(/).      It  was  contended  by  for  trustees  to 
counsel  in  argument  in  the  case  of  Binks  v.  Lord  Roheby  (m),  that  ^^*  '^^^  ' 
a  power  for  the  trustees  to  give  acquittances  was  not  equivalent 
to  a  provision  that  the  purchaser  should  not  be  bound  to  see  to  the 
application   of  the  purchase-money,  and  that  an  express  negative 
declaration  was  requisite  for  that  purpose.     It  was  not  necessary  to 
decide  the  point  in  that  case ;  but  it  is  conceived,  that  a  simple  power 
for  the  trustees  to  give  discharges  is  abundantly  sufficient  for  all  pur- 
poses, and  the  decision  in  Drayson  v.  Pocock  (n)  is  an  authority  to 
that  effect. 

And  the  nature  and  objects  of  the  trust  might  also  enable  the  power  for  trus. 
trustees  to  discharge  a  purchaser  for  the  money  paid  to  them  by  him,  *««'.*^  p^e 

or  J  r  J  ^  receipts  implied 

although  the  trust  instrument  conferred  on  them  no  express  power  to  from  the  nature 
give  such  discharges.     For  instance,  where  there  was  a  general  trust  ®^  *^®  *""** 
for  sale,  and  the  purposes,  to  which  the  money  was  to  be  applied,  were 
unlimited  and  undefined, — as  where  there  was  a  trust  for  the  payment 
of  debts  generally  in  the  first  place  (o),  or  a  direction  that  the  money 


Of)  Tucker  y.  Tucker,  4  B.  &  Ad.  745. 

(A)  Wych  ▼.  Eatt  India  Company^  3  P. 
Wms.  309 ;  and  see  Earl  v.  CoutUese  ofHuU' 
iingdonf  ib.  310,  n. ;  sed  vide  Allen  y.  Bayer , 
2  Yem.  368  ;  ante,  p.  252,  253. 

ft)  Ante,  uH  e^gnra, 
k)  St.  John  ▼.  Bouffhton,  9  Sim.  219. 
(0  Binke  ▼.  Lord  Sokeby,  2  Mad.  227  ; 
Drei^eon  t.  Pocoek,  4  Sim.  283 ;  Roper  v. 
H^^ax,  2  Sugd.  Pow.  App.  3;  Keon  v. 
Magawly,  1  Dr.  &  W.  401. 
(m)  2  Mad.  238. 
(m)  4  Sim.  283. 


(o)  Culpepper  y.  Atton,  2  Ch.  Ca.  115; 
Anon.  Salk.  153 ;  Dunch  y.  Kent,  I  Yem. 
260 ;  Jenkins  y.  Hilet,  6  Yes.  654,  n. ;  WiU 
liamaon  y.  Curtis,  3  Bro.  C.  C.  96  ;  Barker 
y.  Duke  of  Devonshire,  3  Mer.  310 ;  Binks 
y.  Lord  Rokeby,  2  Mad.  238  ;  iS'^tc^  y. 
Borrer,  I  Keen,  559;  Forbes  y.  Peacock, 
11  Sim.  152,  160;  Jones  y.  Price,  ib.  557 ; 
Rogers  y.  Skillicome,  Ambl.  188 ;  Ball  y. 
Harris,  8  Sim.  485;  4  M.  &  Cr.  264; 
Eland  y.  Eland,  1  Beay.  2354  4  M.  &  Cr. 
420 ;  Pays  y.  Adam,  4  Beay.  269 ;  Olyn  y. 
Locke,  Z  Dr.  &  W.  11. 
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Part  III. 

Div.  I. 
Chapter  III. 


When  bound 
to  see  to  the 
application 
prior  to  the 
7  &  8  Vict, 
c.  76,  B.  10. 


should  form  part  of  the  personal  estate  (o),  or  where  the  trusts  were  not 
capable  of  immediate  satisfaction,  as  in  the  case  of  a  trust  for  the  pay- 
ment of  debts  to  be  ascertained  at  a  future  period  (p),  or  a  trust  for 
re-investment  in  the  purchase  of  land  (9),  or  for  the  benefit  of  persons, 
who  were  infants  or  unborn  at  the  time  of  the  sale  (r).*  So  it  has 
been  already  stated  («),  that  under  a  trust  for  the  payment  of  debts  a 
purchaser  from  the  trustee  was  not  in  general  bound  to  ascertain  the 
existence  of  any  debts,  or  the  necessity  of  the  sale  (/) :  and  also  that 
if  there  were  a  primary  trust  for  the  payment  of  debts,  the  purchaser 
would  be  equally  exonerated  from  seeing  to  the  application  of  the 
money,  although  there  might  be  also  a  trust  to  pay  legacies  (v),  or 
annuities  (x). 

But  (previously  to  the  act  7  &  8  Vict.  c.  76,)  if  the  trusts  were  of 
a  defined  and  limited  character,  and  the  trust  instrument  contained  00 
express  declaration,  that  the  receipts  of  the  trustees  should  be  suffi- 
cient discharges ;  a  purchaser  from  the  trustees  with  notice  of  the 
trust  would  have  been  bound  to  ascertain,  that  the  parchase-money 
was  duly  applied  according  to  the  trusts ;  and  if  he  paid  over  the 
money  to  the  trustees,  and  they  misapplied  it,  the  parties  interested 
under  the  trust,  would  have  been  entitled  to  come  upon  the  estate 
in  the  hands  of  the  purchaser,  and  compel  the  performance  of  the 
trust  (y).  Thus  we  have  seen  that  this  equity  has  been  enforced 
against  a  purchaser,  where  the  trust  was  for  the  payment  of  certaiD 
legacies  (z) ;  or  of  debts  which  were  scheduled  or  specified  (a),  or 
where  a  decree  had  been  made  for  the  payment  of  debts  (i).  Although 
according  to  the  later  practice,  a  purchaser  would  have  been  exonerated 
in  these  cases  by  paying  the  money  into  court,  fur  that  would  be  con- 
sidered a  payment  to  the  trustees,  and  for  the  security  of  all  parties, 
as  the  court  would  see  to  the  due  application  of  the  fund  (c).    And  so 

(x)  Johnton  T.  Kenneti,  3  M.  &  K.  627; 
Biand  ▼.  Skmd,  1  Beav.  241 ;  4  K.&Cr. 
420 ;  Page  ▼.  Admn,  4  Beav.  269,  284. 

(y)  2  Sngd.  y.  &  P.  30,  et  seq.  9tL  edit; 
ante  [Power  of  Sale]. 

(jr)  Hom  V.  Hom,  2  S.  &  St.  449  j 
Johnson  v.  Kemteti,  3  M.  &  K.  630 ;  «»/'> 
p.  361. 

(a)  Duneh  v.  Kent,  1  Vern.  260 ;  ^^c''- 
mff  Y.  Skalmer,  ib.  301 ;  AMoU  ▼.  Gibk, 

1  Eq.  Ca.  Abr.  358 ;  BinJt$  r.  Lord  J7«Mf . 

2  Mad.  238  ;  ante,  p.  337. 
(ft)  Lloyd  ▼.  Baldwin,  I  Ves.  173 ;  IT-J- 

ker  ▼.  Smallwood,  AmbL  676  ;  mUe,  p.  337. 
(e)  Bini$  v.  Lord  Bokeby,  2  Mad.  239; 
2  Sugd.  V.  &  P.  34,  9th  edit. 


(o)  Smilh  y.  Gtiyon,  1  Bro.  C.  C.  186. 

(p)  Baffour  Y.Wellandil6Yei.\bl,}b6. 

Ig)  Doran  v.  WilitMrt,  3  Sw.  699. 

(r)  Sowartby  v.  Lacy,  4  Mad.  142 ;  Xa- 
vender  v.  Stanton,  6  Mad.  46 ;  Brtedon  t. 
Breedon,  1  R.  &  M.  413. 

($)  Ante,  p.  337. 

(/)  Johnson  v.  Kennett,  3  M.  &  K.  631 ; 
6  Sim.  384  ;  Langley  v.  Earl  (/  Oxford, 
Ambl.  797  ;  Forbes  t.  Peacock,  11  Sim.  152, 
160 ;  Eland  v.  Elan^,  4  M.  &  Cr.  428 ;  1 
Beav.  235 ;  Page  ▼.  Adam,  4  Beav.  269, 
283 ;  Shaw  v.  Borrer,  1  Keen,  559. 

(«)  Rogers  ▼.  Skillieome,  Ambl.  188 ; 
Jebb  y.  Abbotl,  and  Benyon  y.  Collins,  Co. 
Litt.  290,  b. ;  Butl.  note  (I),  Sect.  12. 


*  There  is  a  material  distinction  between  a  trust  to  sell  for  the  benefit  ti 
iafants,  and  a  charge  of  a  certain  sum  for  an  infant.  In  the  latter  case  a  pur- 
chaser can  only  take  the  estate  subject  to  the  charge.  Dickenson  ▼.  Dkkth- 
son^  3  Bro.  C.  C.  19. 


AS   BETWEEN   THEM   AND  TBIBD  PEB80N8.  521 

where  a  trust  for  sale  was  created  by  act  of  parliament,  and  the  money    Part  III. 
was  directed  to  be  applied  to  certain  purposes,  such  as  building  and    eHAn«&  iiI 

stocking  a  printing-house,  and  purchasing  land  to  be  settled  to  the  uses  **- 

of  a  settlement ;  it  was  determined  to  be  incumbent  on  a  purchaser 
to  see  the  money  laid  out  and  employed  according  to  the  act  (d). 

Hence  according  to  the  law,  as  it  stood  prior  to  the  late  alteration,  Necessity  of  a 
it  was  essential  to  the  security  of  a  purchaser  from  trustees  to  obtain  ^|^„^h^  ^^^ 
releases  from  the  several  legatees  or  creditors  (e) ;  for  such  evidence  of  cMtuU  qu9 
the  discharge  of  the  estate  was  requisite  to  perfect  the  title  in  case  of 
a  re-sale.    And  where  the  amount  of  any  charge  was  at  all  consider- 
able, or  they  were  few  in  number,  it  was  usual  and  convenient  to  make 
the  persons,  entitled  to  the  charges,  parties  to  the  conveyance  (/). 

Where  however  the  trust  was  to  invest  the  purchase-money  in  the  To  what  extent 
funds,  &c.  upon  trusts,  the  purchaser  in  practice  was  considered  to  wm  boiuid  to 
have  sufficiently  ascertained  the  application  of  the  money,  if  he  saw  it  ^eeiht  appiica^ 
invested  by  the  trustees  according  to  the  trust,  and  procured  them  to  money  made. 
execute  a  declaration  of  the  trust.    It  was  the  opinion  of  Mr.  Booth, 
and  also  of  Mr.  Wilbraham,  that  the  liability  of  the  purchaser  did  not 
extend  further  in  such  cases ;  and  this  view  of  the  law  has  also  been 
corroborated  by  Sir  E.  Sugden,  in  his  work  on  Vendors  and  Pur- 
chasers (ff). 

In  this  state  of  the  law,  wherever  the  trust  instrument  contained  no  General  rules 
power  for  the  trustees  to  give  sufficient  discharges,  a  purchaser  could  ^l^huen  ^^ 
very  rarely  be  advised  to  pay  over  to  them  the  purchase-money  without  prior  to  the  set 
the  concurrence  of  the  parties  beneficially  interested ;   unless  indeed 
there  were  a  general  trust  for  the  payment  of  debts  overriding  the 
other  trusts  (A).     The  principles,  upon  which  thia  pritnd  facie  liability 
of  purchasers  has  been  held  not  to  apply  in  any  other  case,  besides 
that  of  a  trust  for  the  payment  of  debts,  are  so  indefinite  and  so  diffi- 
cult of  practical  application,  that  a  purchaser  would  have  run  great 
risk  in  acting  upon  them  on  his  own  responsibility. 

It  may  be  observed,  that  the  question,  whether  a  trustee  could  give  The  question 
discharges  for  the  purchase-money,  was  one  of  title  and  not  of  convey-  not  of  con!*"* 
ance(i).  veyance. 

The  law  on  this  subject  has  been  materially  simplified,  and  the  lotb  section  of 
facilities  of  dealing  with  trustees  in  the  purchase  of  property  increased,  ^  ^^  ^'^ 
by  the  recent  act  of  7  &  8  Vict.  c.  76.  The  10th  sect,  of  that  statute 
enacts,  **  That  the  bond  fide  payment  to,  and  the  receipt  of,  any  per- 
son to  whom  any  money  shall  be  payable  upon  any  express  or  implied 
trust,  or  for  any  limited  purpose,  shall  efiectually  discharge  the  person 
paying  the  same  from  seeing  to  the  application  or  being  answerable  for 

(d)  Cotierett  ▼.  HampBon,  2  Vem.  5.  &  Op.  114. 

(e)  2  Sugd.  V.  &  P.  49,  9th  edit.  (A)  Forb€9  ▼.  Peacock,  11  Sim.  152,  160. 
(/)  2  Sugd.  V.  &  P.  49,  50,  9th  edit.               (t)  Forba  v.  Peacock,  12  Sim.  528. 
(y)  2  Su|^.  V.  &  P.  37,  9th  edit ;  2  Cas. 
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the  miaapplioation  thereof,  unlees  the  contnurj  shall  be  exprevly  de- 
clared by  the  instrument  creating  the  trust.'"  Therefore  for  the  fotore 
in  all  cases  coming  within  the  act,  &m4,/!dl?purcha8ers>  or  other  peiams 
paying  money  to  trustees  will  be  bound  only  to  ascertain  that  the 
money  is  payable  to  the  party  or  parties  whose  receipt  they  take. 
And  upon  this  point  there  can  seldom  be  much  doubt,  as  whereva 
the  power  of  ulterior  disposition  or  application  is  vested  in  the  trustees 
— as  for  the  purpose  of  re-investment  or  distribution,  &c. — ^the  trusteeB 
are  unquestionably  the  proper  persons  to  receive  payment. 

However  the  act  further  requires,  that  the  payment  shall  be  honi 
fide.  Therefore  any  collusive  or  fraudulent  transaction  between  the 
trustees  and  persons  dealing  with  them,  either  to  the  detriment  of  the 
eeetttu  que  trusts^  or  to  the  undue  advantage  of  the  parties  themselTefl, 
is  not  within  the  benefit  of  the  act;  and  in  such  cases  according  to  the 
old  law  the  estate  will  remain  affected  with  the  trust  in  the  hands  of 
the  purchaser,  notwithstanding  the  fullest  powers  for  the  trustees  to 
give  discharges,  or  a  general  charge  of  debts  overriding  the  other 
trusts  (A).  Thus  if  a  purchaser  from  a  trustee  in  trust  to  sell  and  pay 
debts,  and  legacies,  and  annuities,  have  express  notice  before  paying  the 
money,  that  all  the  debts  have  been  paid^  he  would  be  liaUe  to  the 
legatees  or  annuitants,  in  case  the  money  is  not  duly  applied  by  the 
trustees  (/). 

And  the  conveyance  itself  may  furnish  intrinsic  Evidence  of  the 
intended  misapplication,  so  as  to  fix  the  purchaser  with  notice  of  the 
breach  of  trust, — as  where  the  consideration  is  a  perBonal  debt  due 
from  the  trustee  (m), — or  where  it  appears  from  the  deed,  that  the 
money  is  to  be  applied  for  the  benefit  of  the  trustee,  and  not  upon  the 
purposes  of  the  trust  (n). 

But  it  must  be  shown  by  positive  evid^ice,  that  the  purchaser  ms 
aware  of  the  breach  of  trust  committed  or  intended  by  the  tn»* 
tees  (o) ;  and  it  will  not  be  inferred  from  the  form  or  mode  of  the 
conveyance,  that  he  knew  that  the  sale  was  not  required  for  the  ^ 
poses  of  the  trust  {p).  Therefore  wh^re  there  is  a  general  trust  for 
the  payment  of  debts,  a  purchaser  may  in  general  safely  take  a  eon- 
veyance  from  the  trustees,  although  the  debts  in  fact  have  he&k  aD 
paid  previously  to  the  Bale^pramded  that  he  has  no  notice  either  actual 
or  constructive,  that  the  payment  has  been  in  fiust  made. 

And  the  mere  delay  on  the  part  of  the  trustees  in  effecting  the  sale 
will  not  of  itself  necessarily  affect  a  purchaser  with  constructive 


(k)  Waikim  v.  Cketk,  2  S.  &  St.  199 ; 
Eland  y.  Eland,  4  M.  &  Cr.  427. 

(/)  See  Johnaon  y.  Kenneti,  3  M.  &  K. 
631;  Ew€r  t.  Corbet,  2  P.  Wms.  149; 
Forbet  ▼.  Piaeoei,  12  Sim.  528,  547 ;  but 
see  Paffi  v.  Adam,  4  Beav.  269. 


(m)  WaiMni  ▼.  Ck§dt,  2  S.  &  St.  20Si 
Bland  ▼.  Bhmd,  4  M.  &  Cr.  427;  iK 
Tkon^fion  t.  BlaeJttioiu,  6  Besr.  470. 

(n)  WaiJHm  ▼.  Cheek,  2  S.  &  St.  205,  i 

(o)  Bland  t.  Bland,  4  M.  ft  Cr.  427,  B. 

(p)  Joknt^n  ▼.  Ketmgit,  3  M.  ft  K.  &<• 
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notice,  that  the  debts  have  been  piud,  or  raider  it  incumbent  on  him  Part  III. 

to  inqoiie  as  to  the  existence  of  any  debts  (9).    And  it  has  even  been  CBAFnm  IIL 

decided,  that  the  purchaser's  knowledge  of  the  debts  having  been  pud  -^ — 

is  immaterial  (r).  debts,  will  be 

However  in  a  rec^t  case  before  the  Vice-Chanoellor  of  England  an  coutractiTe 

^  nouoe  to  ft  pur* 

estate  was  devised  to  a  trustee  in  trust  for  the  payment  of  debts,  and  chaser,  thst  the 
subject  to  that  charge  for  the  benefit  of  certain  individuate ;  the  ^^  ^  ^^ 
devisee  in  trust  put  up  the  estate  for  sale  twenty-juoe  years  after  the 
testator^ s  deaths  and  upon  being  asked  by  the  purchaser  whether  there 
were  any  debts  unpaid,  he  declined  answering  the  question.  It  was 
held  by  the  Vice-Chancellor,  that  after  the  lapse  of  time,  and  under 
the  circumstances,  the  debts  wmst  be  presumed  to  have  been  paid,  and 
that  the  purchaser  was  bound  to  see  to  the  application  of  the  money 
upon  the  ulterior  trusts,  the  refusal  by  the  trustee  to  answer  the  ques" 
tion  being  tantamount  to  notice  to  the  purchaser  thai  the  debts  were 
not  paid.  And  his  Honor  emphatically  refused  to  be  bound  by  Lord 
Langdale's  decision  in  Page  v.  Adam,  in  which  his  Lordship  had  held, 
that  a  purchaser  from  a  trustee  with  knowledge  that  all  the  debts  were 
paid,  was  not  bound  to  see  to  the  application  of  the  money  («).  How- 
ever it  seems  from  his  Honor's  observations  in  the  course  of  his  judg- 
ment, that  if  the  purchaser  had  made  no  inquiry  as  to  the  existence  of 
debts,  he  might  have  safely  taken  a  conveyance  from  the  trustees  alone, 
and  that  the  circumstances  and  liqpse  of  time  did  not  render  it  incwmr 
bent  on  him  to  make  the  inquiry. 

In  Pierce  v.  Scott  (t)  an  estate  was  devised  to  trustees  in  trust  to 
sell  for  the  payment  of  debts  on  the  insufiiciency  of  the  personal  and 
another  real  estate.  Fifteen  years  after  the  tesiator^s  death  the  tmeh 
tees  contracted  for  the  sale  of  this  estate,  and  filed  a  bill  to  compel  the 
performance  of  that  contract,  alleging  the  existence  of  debts.  It  was 
held  however,  that  the  length  of  time  was  a  reason  for  suspecting  the 
existence  of  debts,  and  that  what  was  ground  for  suspicion  might  be 
deemed  notice  to  a  purchaser  ;  and  the  relief  was  consequentljr  re- 
fused (^).  It  seems  extremely  difficult  to  reconcile  the  principle  of 
this  decision  with  the  other  authorities  on  the  same  subject ;  and  on 
the  whole  the  authorities  on  the  point  in  question  are  so  conflicting, 
that  a  purchaser  could  rarely  be  advised  to  accept  a  title  from  a  trua^ 
tee  for  the  payment  of  debts,  where  there  had  been  an  interval  of 
several  years  since  the  creation  of  the  trust. 

It  has  been  already  stated,  that  a  general  power  for  the  trustees  to  Tmstees  with 
lay  out  and  invest  the  trust  monies  is  an  authority  for  them  to  do  all  S*^^^^!** 
acts  essential  to  that  trust.    Therefore  where  it  becomes  necessary  to  charges  to  bor* 

Towera. 

{q)  Joknton  ▼.  Ketmeii,  3  M.  &  K.  631 ;  (t)  Forbei  ▼.  Peacock,  13  Law  Joam. 

Bland  ▼.  Eland,  4  M.  &  Cr.  429 ;  Pa^c  ▼.      N.  S.,  Chanc  46 ;  12  Sim.  528. 
Adam,  4  Beav.  283.  (/)  Pierce  ▼.  Seoti,  1  Y.  &  ColL  S57. 

(r)  Pa^e  ▼.  Adam,  i  Bear.  283. 
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call  in  any  of  the  securities  the  trustees  without  any  express  anthoritj 
are  able  to  give  sufficient  discharges  to  the  borrowers  of  the  monej 
without  the  concurrence  of  the  persons  beneficially  interested  («). 

Where  the  legal  interest  with  the  general  power  of  management  is 
vested  in  the  trustees,  it  is  clear  that  the  tenants,  and  persons  indebted 
to  the  trust  estate,  may  safely  pay,  and  indeed  are  bound  to  pay  the 
rents  and  debts  to  the  trustees,  who  will  be  fully  competent  to  give 
discharges  for  such  payments. 

It  has  been  already  observed,  that  trustees  cannot  be  required  to 
enter  into  any  covenants  for  title  in  a  conveyance  of  the  trust  estate, 
beyond  the  usual  covenant  that  they  have  not  incumbered  (x).  But  if 
they  should  enter  into  any  such  personal  covenants,  they  will  be 
liable  in  an  action  at  law  by  the  covenantees  in  case  of  a  breach  (jf). 
And  trustees  whilst  in  the  legal  possession  of  any  real  or  leasehold 
estate  will  of  course  be  liable  to  strangers  in  respect  of  any  coveuDtB, 
which  run  with  the  land.  Therefore,  if  the  covenants  are  such  as 
create  any  serious  personal  liability,  (which  is  very  frequently  the  case 
with  regard  to  leasehold  property,)  they  will  be  entitled  to  an  indem- 
nity from  the  cestuis  que  trusU  in  respect  of  those  covenants  (z) ;  as 
will  also  be  the  case,  where  a  trustee  enters  into  personal  covenaDts 
with  the  lessor  on  taking  or  renewing  a  lease  (a).  But  it  seems,  that 
the  court  will  be  anxious  to  relieve  trustees  from  the  efiect  of  any 
personal  covenants,  which  they  may  have  entered  into  with  third 
parties.  And  where  trustees  of  a  charity  estate  had  grranted  an  im- 
proper lease,  which  contained  personal  covenants  with  the  lessee  for 
quiet  enjoyment,  the  court  set  aside  the  lease  in  toto,  and  would  not 
suffer  those  covenants  to  remain  in  force  against  the  trustees  (b).  And 
in  a  late  case  where  trustees  had  joined  their  cestui  que  trust  in  a 
contract  of  sale,  and  personally  agreed  to  exonerate  the  estate  from 
incumbrances,  and  it  turned  out,  that  the  incumbrances  were  Teir 
heavy,  the  court  refused  to  enforce  a  specific  performance  of  the 
agreement  against  the  trustees,  so  as  to  compel  them  to  exonerate 
the  estate,  but  left  the  purchaser  to  his  action  at  law  for  damages  (c). 

We  have  already  seen,  that  a  contract  of  sale  will  not  be  spe6r 
fically  enforced  by  a  court  of  equity  where  it  is  a  breach  of  trust,  and 
in  such  cases  it  is  immaterial  that  the  conduct  of  the  purchaser  is  pe^ 
fectly  fair  and  proper  (d). 

There  has  been  already  occasion  to  state,  that  a  purchaser  from  a 


(tt)  Wood  ▼.  Hamumf  5  Mad.  368 ;  ante 
[Power  of  changing  Securities] . 

(«)  4  Cmii.  Dig.  Tit.  32,  Ch.  26,  a.  87 ; 
on/tf,  Pt.  II.  Ch.  IV.  Sect.  1. 

(y)  See  Att,-  Gtn.  ▼.  Morgan,  2  Robs.  306  ; 
and  Wedgwood  t.  Adamt,  6  Beav.  600. 

(0  Sinunu   ▼.  BoUand,  3  Mer.  547 ; 
Cochrane  v.  Robiiuon,  11  Sim.  378;  ania. 


p.  438. 

(a)  Mm\  Y.  WOk,  2  S.  &  St  90;  fi^ 
[Tnutees  of  Leaaeholda]. 

{b)  Ait,^Ge».  ▼.  Moryn,  2  Rntt.  306. 

(e)  Wedgwood  v,Adamt,Bhta:f»W^ 

(d)  Moriloek  v.  Bmlier,  10  Vek  311 ; 
vide  nqtra  [Powers  of  Sale]. 
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trustee  (though  for  valuable  consideration)  will  be  bound  by  the  trust    Part  III. 
in  the  same  manner  and  to  the  same  extent  as  the  trustee,  from  whom  CHAPncE  ill 

he  purchased,  if  the  purchase  be  made  with  notice  of  the  trust  (e) ; 

and  the  title  of  the  purchaser  will  not  be  strengthened  by  levying  a 
fiDe(/).  And  we  have  also  seen,  that  this  rule  applies  equally, 
whether  the  trust  is  expressly  created  (gi)  or  arises  only  by  construc- 
tion of  law  (A). 

However  the  25th  section  of  the  late  Statute  of  Limitation  (3  &  4  statute  of  li- 
Will.  IV.  c.  27)  provides,  that  where  any  land  or  rent  is  vested  in  a  favourof  a  pur- 
trustee  upon  any  express  trusty  time  shall  run  in  favour  of  a  purchaser  chaser.  When  ? 
from  the  trustee  for  valuable  consideration  from  the  time  of  the  con- 
veyance.    And  the  same  principle  would  doubtless  be  applied  it  fortiori 
to  constructive  trusts.     In  future  therefore  hon&jide  purchases  of  real 
estate  from  a  trustee  for  valuable  consideration  cannot  be  called  in 
question  by  the  cestuis  que  trusts^  after  twenty  years  have  elapsed  from 
the  time  of  the  conveyance,  whether  the  purchase  was  made  with  or 
without  notice  of  the  trust  (i);  unless  the  cestuis  que  trusts  were  under 
disability  at  that  time,  in  which  case  they  or  their  representatives  will 
be  allowed  ten  years  from  the  termination  of  their  disability  or  from 
their  death  (A) ;  although  in  no  case  could  such  a  conveyance  be  ques- 
tioned after  a  lapse  of  forty  years  (/).    However  this  protection  is  not  Not  in  cases  of 
extended  to  cases  of  fraud ;  for  the  26th  section  of  iJie  same  statute  ^^* 
provides,  that  time  shall  run  only  from  the  discovery  of  the  fraud  by 
the  party  beneficially  interested,  or  from  the  period  when  with  reason- 
able diligence  it  might  have  been  discovered.     Moreover  time  operates 
as  a  bar  to  the  claim  of  the  cestuis  que  trusts  only  as  against  the  pur- 
chcLser  and  those  claiming  under  him ;  and  the  remedies  for  the  cestuis 
que  trusts  against  the  trustee  still  remain  untouched  by  the  statute  (m). 

The  provisions  of  the  act  are  confined  to  interests  in  land  or  real  ea-  Or  in  trusu  of 
tate,  therefore  a  purchaser  from  a  trustee  with  notice  of  chattels  ^^"°     ^ 
personal  may  still  be  called  to  account  by  the  cestuis  que  trusts  not- 
withstanding his  length  of  enjoyment ;  subject  to  the  rule  of  equity 
against  affording  relief  upon  state  demands  (n). 

But  where  a  trustee,  being  ip  possession  of  the  tcust  estate,  makes  Rights  of  bond 
a  bon&  fide  conveyance  of  it  for  valuable  consideration  to  a  purchaser,  from^a'trwrtlee 
who  has  no  notice  of  the  trusty  the  title  of  the  purchaser  will  be  good  without  notice. 
both  at  law  and  in  equity ;  for  he  has  equal  equity  with  the  cestui  que 
trusty  and  the  legal  conveyance  of  course  gives  him  the  priority  at 

(e)  Ante,  p.  139 ;  Winged  ▼.  Lrfebtary,  ▼.  Oeorge,  1  P.  Wms.  128 ;    Maneell  v. 

1    Eq.  Abr.  32 ;  Mead  v.   Orrery,  3  Atk.  Mantell,  2  P.  Wms.  681. 

238  ;  Marl  Brook  ▼.  BuiJseley,  2  Yes.  498  ;  (A)  Brook   v.  BulkeUy,  2   Yes.    498  ; 

Taylor  y,  Stibberif  2  Yes.  jun.  437  ;  Crqf-  Moionf  v.  Keman,  2  Dr.  &  W.  31 ;  Butcher 

ion    T.  Ormeby,  2  Sch.  &  Lef.  583 ;  Adair  v.  Stapely,  1  Yern.  363. 

▼.  SAaw,  I  Sch.  A  Lef.  262.  (i)  See  Section  2. 

C/")  .BoMy  V.  Smith,  1  Yem.  145 ;  Ken-  Ik)  Sect.  16.           (/)  Sect.  17. 

ftedy  T.  JDaly,  1  Sch.  &  Lef.  379.  {m)  See  Section  25. 

C^)  Sandere  v.  Dehew,  2  Yem.  271 ;  Pye  (n)  Ante,  Pt.  I.  Div.  IL  Ch.  II.  Sect.  1. 
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Drr.  L 

ni. 


Whatwfflbe 
notice  of  a  tnitt 
to  a  purchaser. 

Actual  notice. 


Mutt  be 
preciie. 


And  in  the 
game  transac- 
tion. 


May  be  by  Ter- 
bal  decla- 
rations. 

Constmctiye 
notice. 


hw  (o)J  An3  faeaee'  it  is  an  important  subject  for  conaideTalion  in 
dealings  between  trustees  and  third  persons  to  ascertain  what  will  be 
sufficient  notice  of  a  tmst  to  a  purchaser. 

This  notice  may  be  either  actual  or  constructive,  and  there  is  no 
diflerence  between  actual  and  constructive  notice  in  its  consequence8(p). 

Of  actual  notice  little  can  be  said.  It  requires  no  definition ;  and  H 
need  only  be  renuirked,  that  to  constitute  a  binding  notice,  it  mnsfc  be 
given  by  a  person  interested  in  the  property,  and  in  the  course  of  the 
treaty  for  the  purchase.  Vague  reports  from  persons  having  no  interest, 
will  not  a£Eect  the  purchaser's  conscience ;  nor  will  he  be  bound  br 
notice  in  a  previous  transaction,  which  he  may  have  forgotten  (9). 
Thus  in  Wildgoase  v.  Weyhmd  (r)  a  man  came  to  the  purchaser  of  a 
house,  and  told  him  to  take  heed  how  he  bought  it,  for  tiie  vendor  had 
nothing  in  it  but  in  trust  for  A,  However  the  purchaser  was  held  not 
to  have  notice,  although  this  information  proved  correct,  because  soeh 
flying  reports  were  many  times  fables  and  not  truth,  and  if  it  shoold  be 
admitted  for  sufficient  notice,  then  the  inheritance  of  every  man  might 
easily  be  slandered.  So  in  a  more  modem  case  («),  it  was  held  not  to 
be  sufficient  notice,  to  assert  that  some  other  person  claims  a  title  (1). 
And  notice  of  a  mere  general  claim,  as  by  telling  the  intended  par 
chasor,  that  ^^  he  would  purchase  at  his  peril,^  vnll  not  affect  him  with 
notice  of  an  instrument,  of  which  he  has  no  other  knowledge  (0- 
However  according  to  the  advice  of  Sir  E.  Sugden  no  person  could  be 
advised  to  accept  a  title,  concerning  which  there  were  any  fsoA 
reports  or  assertions,  without  having  them  elucidated ;  because  whtt 
one  ju^e  might  think  a  flying  vague  report,  or  a  mere  assertioD, 
another  might  deem  a  good  notice  («). 

The  notice  wiU  also  be  insufficient,  unless  it  is  given  to  the  pQ^ 
chaser  in  the  same  transaction ;  for  a  purchaser  is  not  bound  to  cany 
in  his  recollection  a  notice,  which  he  nuty  have  received  on  a  former 
occasion  {x) :  and  we  shall  presently  see,  that  the  same  rule  applies 
with  even  greater  force  to  persons  acting  as  agents  (y). 

Verbal  declarations  will  constitute  sufficient  actual  notice  of  a  trust, 
if  such  a  notice  be  properly  proved  {z). 

Constructive  notice  in  its  nature  is  no  more  than  evidence  of  noUee, 
the  presumptions  of  which  are  so  violent,  that  the  court  will  not  sDow 


(0)  MtUar^t  case,  2  Freem.  43 ;  Fineh  t. 
Barl  qfWmekeUea,  1  P.  Wms.  278,  9;  1 
Croii.  Dig.  Tit.  12,  Ch.  4,  8.  12. 

(p)  ShMm  ▼.  Cor,  AmbL  626 ;  2  Siigd. 
v.  &  P.  276,  9th  edit. 

iq)  2  SngiL  Y.  ft  P.  276,  9tli  edk. 

(r)  Ibidt  QwidB,  147,  PL  67,  end  Cbm- 
waUi^a  case,  Toth.  254 ;  ind  see  /enet  t. 
SmUk,  1  Hare,  43,  53. 

(f)  JolUmd  V.  SMnbHdge,  3  Yes.  478, 
486. 

(0  3  Yet.  486. 


(u)  2  Sogd.  V.  &  P.  277,  9th  edit;  K« 
the  remarks  of  HaIe,C.  B.  in  i^Vy  t.  Pvir. 
1  Mod.  300  ;  and  see  Buicktr  ▼.  Sit^,  I 
Yem.  363 « 

(x)  Ba»i  OrimMte^9  case,  Bridgm.  Dab 
Char.  Use,  638  ;  H«ni/IM  ▼.  itsyif .  2  Sch. 
&  Lef.  315,  327  s  2  Sngd.  Y.  &  P.  276,  J. 
9th  edit. 

(f)   P09t. 

(jr)  See  Weymouth  t.  Boper,  1  Ya.  y^ 
425. 
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even  of  its  being  controverted  (a).     But  this  definition  often  leaves  it    Paet  III. 
very  difficult  to  say,  what  will  or  will  not  amount  to  constructive  chaptm  in. 
notice  (i),  and  the  decisions  on  the  point  are  not  universally  satisfactory  ,r; 

.  What  will 

or  even  consistent.  amoimt  to  such 

A  public  act  of  parliament  binds  all  mankind ;    therefore  a  trust  i^^'^^^- 
created  or  noticed  by  such  an  act  will  be  binding  on  a  purchaser  for  p|^]jj|^^ 
valuable  consideration  from  the  trustee  in  the  absence  of  any  positive 
notice  (c).    But  a  private  act  of  parliament  does  not  of  itself  amount  ^^»  ?»▼•*« 
to  notice  (d)  ;  and  it  is  immaterial  that  the  act  contains  a  direction 
that  it  shall  be  judicially  taken  notice  of  as  a  public  act  (e). 

So  a  lis  pendens  respecting  a  trust  will  of  itself  be  notice  to  a  U»ptnden». 
purchaser  (/).    And  when  a  bill  is  filed,  the  lis  pendens  begins  from 
the  service  of  the  subpcena  ;  although  a  subpana  served  will  not  amount 
to  a  sufficient  lis  pendens  unless  a  bill  be  filed  {g).     The  question  in 
the  suit  must  relate  to  the  estate  itself,  and  not  solely  to  money  se* 
cured  on   it  {h) ;   although  a  bill  to  perpetuate  testimony,  and  to 
establish  a  will  is  a  sufficient  lis  pendens  (i).      There  must  also  be  a 
continuance  of  the  litis  caniestatio  ;  and  although  it  is  not  essential  to 
continue  a  constant  and  vigorous  prosecution  of  the  suit,  (according  to 
the  rule  laid  down  by  Lord  Bacon  (A),)  yet  something  must  be  done  to 
keep  the  lis  alive  and  in  activity,  otherwise  the  purchaser  will  not  be 
affected  with  notice  of  its  existence  (/).     Lord  Redesdale  appears  to 
have  considered,  that  a  purchase,  made  after  the  dismissal  of  a  bill,  was 
a  purchaae  pendente  lite^  if  an  appeal  were  afterwards  brought,  since  it 
was  still  a  question  whether  the  bill  were  rightly  dismissed  (m) .     How- 
ever it  was  not  necessary  to  decide,  whether  a  purchaser  under  such 
circumstances  would  be  fixed  with  constructive  notice  of  the  adverse 
title  (n).  ♦ 

Decrees  of  courts  of  equity,  where  there  is  no  longer  any  lis  pendens^  Decrees  of 
are  not  of  themselves  notice  to  a  purchaser  (o).     But  it  is  otherwise,  ^uity.^when? 

[a)  2  Sngd.  V.  &  P.  278,  9th  edit.  Morrit,  5  Sim.  247. 

[b)  See  Jon$»  t.  Smithy  1  Hare,  43,  55»  (p)  Anon.  1  Vera.  318. 
where  the  law  and  aU  the  authorities  on  the  (A)  Wwtley  v.  Earl  qf  Scarhonmgh^  3 
qneation  of  constrnctive  notice  are  elahoratelj  Atk.  392. 

considered  by  V.  C.  Wigram.  (i)  Garth  t.  Ward,  2  Atk.  174. 

[c)  2  Sngd.  y.  &  P.  280,  9th  edit ;  Earl         {k)  See  Bithop  qf  Winion  v.  Paine,  11 
qfPottifret  ▼.  Lord  Windtor,  2  Yes.  480.        Yes.  200. 

{d)  2  Yes.  480.  (/)  Kintman  y.  Kin»man,  1  R.  &  M.  617, 

(a)  2  Sugd.  Y.  &  P.  280 ;  see  3  Bos.  &  P.  622 ;  see  Pretton  y.  Tnbbm,  1  Yera.  286  ; 

578.  Biihop  qfWmton  v.  Paine,  11  Yes.  194; 

(/)  St^fe  T.  Martin,  I  Ch.  Ca.  150 ;  Landon  y.  Morrie,  5  Sim.  260. 

Sorrell    ▼•    Carpenter,  2  P.  Wms.  482  ;  (m)  Gore  y.  Stackpole,  1  Dow.  31. 

Woreley  t.  Earl  qf  Scarborough,  3  Atk.  (»)  See  2  Sngd.  Y.  &  P.  282»  9th  edit. 

392 ;   Oftra  ▼.  Staekpole,  1  Dow.  30;  Biehep  (o)  Wortley  y.  Earl  qf  Scarborough,  3 

qfWnUam  ▼.  Pahn^,  11  Yes.  194  ;  Landm  y.  Atk.  392 ;  2  Sugd.  Y.  &  P.  283, 9th  edit. 

^  By  2  &  3  Vict.  c.  1 1,  s.  7,  no  lis  pendens  shall  bind  a  purchaser  or  Must  be  regis- 
mortgagee  without  express  notice  thereof  unless  a  memorandum  or  minute  is  tered  under 
duly  registered  as  directed  by  the  act.  ^  *j  ^^^ 
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Registration  of 
de^y  how  fkr  ? 
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nuuior. 
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deed  not  notice 
of  its  contents. 


Whatever  puts 
purchaser  on 
inquiry. 

Trustee  not 
being  in  pos- 
session of  the 
estate. 


where  the  decree  does  not  put  an  end  to  the  suit,  as  a  decree  for 
account ;  for  in  that  case  there  is  still  a  pendenHa  litis  (o).  And  the 
purchaser  will  of  course  be  bound  by  any  decree,  of  which  he  has  actual 
notice :  and  his  presence  in  court,  when  the  decree  is  pronounced,  will 
constitute  sufficient  actual  notice  for  this  purpose  (p). 

The  registration  of  a  deed  will  not  of  itself  fix  a  purchaser  with 
constructive  notice  of  its  trusts  (q).  But  it  will  be  otherwise,  if  the 
purchaser  search  the  register ^  for  in  that  case  he  will  be  deemed  to 
have  had  notice  of  the  deed  (r) ;  unless  indeed  the  search  be  expresslv 
confined  to  a  limited  period,  in  which  case  it  has  been  held  that  the 
limited  search  will  exclude  the  presumption  of  a  general  search,  and 
the  purchaser  will  not  be  deemed  to  have  notice  of  any  instrument  not 
registered  within  the  limited  period  (s). 

A  similar  rule  prevails  with  regard  to  the  court  rolls  of  a  manor,  for 
a  purchaser  of  a  copyhold  will  be  afiected  vnih  notice  of  all  instruments 
appearing  on  the  court  rolls,  so  far  back  as  a  search  is  necessary  for 
the  security  of  the  title  (t). 

Although  the  deed  creating  or  giving  notice  of  the  trust  was  at- 
tested by  the  purchaser  as  a  witness,  he  will  not  on  that  account  be 
fixed  with  notice  of  its  contents ;  for  an  attesting  witness  is  not  bound 
to  read  the  instrument  (u). 

But  it  is  settled,  that  whatever  is  sufficient  to  put  a  purchaser  upon 
an  inquiry,  which  would  lead  to  a  discovery  of  the  trust,  will  be  good 
constructive  notice  (rr).  And  on  this  ground  a  purchase  from  a 
trustee,  who  is  not  in  actual  possession  of  the  estate,  could  rarely  if 
ever  be  supported  where  the  interest  purchased  is  not  reversionarr; 
for  knowledge  of  the  possession  of  the  cestui  que  trust  Would  be  notice 
of  an  interest  in  the  estate,  the  nature  and  extent  of  which  the  pa^ 
chaser  would  be  bound  to  ascertain.  And  it  would  be  extremely  diffi- 
cult to  conclude  a  bond  fide  purchase  without  the  fact  of  a.third  party's 
being  in  possession  becoming  known  (y).  Indeed  it  has  been  laid  down 
by  Lord  Eldon  that  a  plea  of  a  purchase  for  valuable  consideration 
without  notice  must  always  contain  an  averment,  that  the  vendor  was 


(o)  Wortlep  V.  Earl  qf  Searborough,  3 
Atk.  392  ;  Khuman  Y.Knuman,  1  R.  &  M. 
622. 

(p)  Harvey  y.  Montaguef  1  Vern.  124. 

(q)  Moreeoek  y.  JHckerUt  Ambl.  678; 
Cator  ▼.  Cooley,  1  Ck>x,  82 ;  WiUianu  y. 
Sorreli,  4  Yes.  389 ;  Bmhell  v.  Btuhett,  1 
Sch.  &  Lef.  90 ;  Underwood  y.  Lord  Cour- 
iown,  2  Sch.  &  Lef.  64 ;  Wieeman  y.  Weit^ 
iand,  1  Y.  &  J.  117 ;  Hodgeon  V.  Dean,  2 
S.  &  St.  221. 

{r)  Butkell  y.  Buthell,  1  Sch.  &  L^.  103. 

(t)  Hodgson  y.  Dean,  2  S.  &  St.  221 ; 
afBnned  by  Lord  Chancellor,  July,  1825. 

(0  Pearce  y.  Newlgn,  3  Mad.  186 ;   2 


SQgd.  Y.  Sl  p.  296,  9th  edit;  bat  tee  Hff- 
eard  y.  Hardy,  18  Yes.  462,  and  Bug^  ^^ 
Bignold,  2  N.  C.  C.  390. 

(«)  Moeatta  y.  Mmrgairagd,  1  P.  Wibi. 
393 ;  Wei/ord  y.  Beezieg,  1  Yea.  6  ;  Btehit 
y.  Cbrdieg,  1  Bro.  C.  C.  357;  2  Sngd.  V.& 
P.  296,  9th  edit. 

(x)  Smith  y.  Low,  1  Atk.  489 ;  Ter^ 
y.  Baker,  1  Dan.  71 ;  2  Sugd.  Y.  &  P.  290. 
9th  edit. 

(y)  Danieh  y.  Damdem,  17  Yea.  433: 
Tagior  y.  Stibbert,  2  Yes.  jon.  437 ;  Attf 
y.  Anihong,  1  Mer.  282 ;  Joneg  y.  SmUh,  I 
Hare,  60;  Hiem  y.  MUi,  13  Yes.  120; 
PoweU  y.  DUion,  2  BaU.  &  B.  416. 
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in  passessum  (z)^  from  which  it  would  follow  that  the  trustee's  being  in    Part  III. 
possession  is  in  ieveiy  case  essential  to  the  validity  of  the  sale  by  him  chaptbr  in. 
of  a  present  interest  in  an  estate ;  although  this  rule  of  course  cannot 
apply  where  the  interest  is  in  reversion  (a). 

So  if  the  purchaser  be  aware,  that  the  title-deeds  are  in  the  possession  Title^eds 
of  the  cestui  que  trtut^  he  will  be  held  to  have  constructive  notice  of  the  J^cntui  que 
interest  claimed  by  the  possessor  of  the  deeds  (&) .  But  the  mere  absence  trust. 
of  title-deeds  is  not  sufficient  of  itself  to  put  him  upon  inquiry  (c). 
Again  if  the  purchaser  be  informed  of  the  existence  of  any  settlement  Notice  of  exist. 
affecting  the  ^tate,  he  will  be  bound  to  inquire  into  and  ascertain  its  ^"^JJlt  *  "**' 
provisions  ;   and  if  he  complete  his  purchase  without  making  this 
inquiry,  he  will  be  affected  with  constructive  notice  of  any  trust  created 
by  the  settlement  (d).    However  the  knowledge  of  the  draft  of  a  deed 
being  prepared  will  not  affect  a  purchaser  with  notice  of  the  execution 
of  the  deed,  although  it  was  in  fact  afterwards  executed ;  for  a  pur- 
chaser is  not  bound  by  the  knowledge  of  a  mere  intention  to  execute 
a  deed  (e).    And  where  a  purchaser  is  informed,  that  a  settlement  had 
been  made  on  the  marriage  of  the  vendor,  but  upon  inquiry,  he  is 
told,  that  the  settlement  did  not  include  the  property  in  question,  it 
has  been  decided  in  a  recent  case,  that  it  is  not  incumbent  on  him  to 
have  it  produced  and  examined  before  completing  the  purchase  (/). 

Where  the  purchaser  has  actual  or  constructive  notice  of  the  Instruments 
existence  of  any  instrument,  he  will  also  be  fixed  with  notice  of  all  deedsTf  which 
deeds  or  other  instruments  referred  to  or  mentioned  in  that  instru-  t^e  purchaser 
ment,  and  will  be  bound  by  the  trusts  created  by  them  (ff).    It  has 
been  decided  however,  that  the  obligation  for  a  purchaser  to  inquire 
into  such  earlier  documents  will  not  usually  extend  beyond  the  time, 
which  has  been  fixed  as  the  proper  root  of  a  marketable  title,  viz.j  the 
period  of  sixty  years  (/<). 

A  purchaser  cannot  protect  himself  from  the  consequences  of  con-  Purchaser's 
struct! ve  notice  by  wilfully  and  designedly  abstaining  from  making  any  staining  from 
inquiries,  for  the  very  purpose  of  avoiding  notice ;  but  such  conduct  making  in* 
would  render  him  liable  as  a  participator  in  the  fraud  of  the  trustee(i) .  ^^^  '" 

(*)    Walwsfn  V.  Lee,  9  Ves.  32 ;  and  see  (e)  Cothay  v.  Sydenham,  2  Bro.  C.  C. 

Jackson  v.  Rowe,  4  Russ.  523 ;  Treoanitm  391. 

▼.  Masse,  1  Vern.  246.  (/)  Jones  v.  Smith,  1  Hare,  43. 

(a)  See   Hughes  v.   Garth,  2  Ed.  168 ;  (y)  Biseo  v.  Earl  of  Banbury,   1   Ch. 

Ambl.  421.  Ca.  287  ;  Coppin  v.  Femyhough,  2  Bro.  C.  C. 

{b)  Hiem   v.  Mill,  13  Ves.  114,  122  291;  Merlins  v,Joliffe,km\A.^U',  Davies 

Jones  V.  Smith,  I  Hare,  61.  v.  Thomas,  2  Y.  &  Coll.  234;   Jones  v. 

(c)  Plumb  ▼.  Fluitt,  2  Anstr.  432 ;  Evans  Smith,  1  Hare,  55 ;  Neeson  ▼.  Clarkson,  2 
V.  DieJtneliy  6  Ves.  174  ;  Jones  v.  Smith,  1  Hare,  173 ;  Pearce  v.  Newlyn,  3  Mad.  186 
Hare,  63.  2  Sugd.  V.  &  P.  293,  9th  edit. 

(d)  Ferrars  v.  Cherry,  2  Vern.  383 ;  (A)  Prosser  v.  Watts,  6  Mad.  59. 
Dunch  ▼.  Kent,  1  Vern.  319 ;  Kelsall  v.  (i)  Kennedy  v.  Green,  3  M.  &  K.  699  ; 
Bennett,  1  Atk.  522 ;  Taylor  v.  Baker,  5  Whitbread  v.  Jordan,  1  Y.  &  Coll.  303  ; 
Price,  306 ;  Jackson  v.  Rowe,  2  S.  &  St.  Jones  v.  Smith,  1  Hare,  55 ;  see  Surman 
472  ;  Jonee  v.  Smith,  1  Hare,  55;  Hall  v.  v.  Barlow,  2  Ed.  165;  Hiem  v.  Mill,  13 
Smith,  14  Ves.  426;   Eyre  v.  Dolphin,  2  Ves.  120. 

BaU  &  B.  301. 
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Fart  III.    And  even  in  the  absence  of  proof  of  a  wilfiil  blindnees,  he  might  be 
Cn^mUl.  ^^^^^^^^  guilty  of  such  crassa  negligtntia^  as  in  equity  amounts  te 

actual  fraud  (A). 

Notice  of  the  It  will  in  general  be  presumed,  that  every  purchaser  has  inyestigated 
on^onc^^thc**^  his  vendor  8  title  before  completing  his  purchase ;  and  if  the  title  can- 
title-deeds,        not  be  made  out,  but  through  a  deed,  which  gives  or  leads  to  notice  of 

a  trust,  he  will  be  assumed  to  have  had  notice  of  that  trust  (Z)  ;  unless 

indeed  he  can  shew,  why  he  had  not  ^iquired  into  the  title  with 

Especially  if      a  view  to  his  protection  (m).     And  if  the  deed,  which  carries  notice 

the  puidiiyBa?8  ^^  ^he  trust,  be  found  in  the  possession  of  the  purchaser,  that  will 

possession.        primA  facie  be  sufficient  to  fix  him  with  notice  (n).     And  so  where  a 

trust  is  noticed  by  recital  or  otherwise  on  the  face  of  the  very  convey- 
ance, under  which  the  purchaser  holds,  it  would  be  yet  more  difficult 
to  maintain  that  he  purchased  without  notice  (o). 
Notice  to  whom       Notice  either  actual  or  constructive  will  be  equally  buiding,  whether 
6^^®°-  it  be  given  to  the  purchaser  himself,  or  to  a  person  acting  as  hk 

To  agent,  at-  agent  (;)),  or  solicitor  (9),  or  counsel  (r).  And  the  same  rule  prevails, 
torney,  or  although  the  agent,  attorney,  or  counsel,  be  himself  the  vendor  (*),  or 

be  employed  for  both  vendor  and  purchaser  {t).  And  so  notice  to  the 
town  agent  of  the  purchaser's  attorney  has  be^i  held  to  be  notice  to  the 
purchaser  («).  But  it  has  been  held  that  the  agent  must  be  confi- 
dentially employed  by  the  purchaser,  or  the  latter  will  not  be  affected 
with  notice  to  the  former  (x). 

And  the  notice  to  the  agent,  or  attorney,  or  counsel,  must  be  in  the 
same  transaction,  because  he  may  very  easily  have  forgotten  it  (y). 
Although  there  may  be  special  circumstances  which  would  render  the 
knowledge,  acquired  by  an  agent,  &c.  in  one  transaction,  sufficient 
notice  to  the  employer  or  client  in  another.  As  wh^«  the  prior  trans- 
action was  followed  so  close  by  the  other,  as  to  render  it  impossible  to 
give  a  man  credit  for  having  forgotten  it  {z), 

(h)  nUm  ▼.  mu,  13  Yes.  119 ;  Jomi  t.  ford  t.  Seott,  3  Mad.  34 ;  T.  &  R.  2S0. 

Smith,  1  Hare,  56.  (r)  Prniom  v.  liiMn,  1  Vern.  287;  U 

(0  Moor  ▼.  Bennett,  2  Ch.  Ca.  246  ;  Nebe  v.  Le  Neee,  3  Atk.  646. 

MerHnB  t.  Joi^e,  AmbL  311 ;  Jaekton  ▼.  («)  SkeidBn  ▼.  Omt,  AmbL  624 ;  J>ryim 

Rofoe,  2  S.  &  St.  475 ;  Neeeon  y.  Clarkion,  ▼.  i^Vot/,  3  M.  &  Cr.  620. 

2  Hare,  173.  (/)  Le  Neve  t.  Le  Neve,  3  Atk.  648; 

(m)  See  NeeionY.Clark9on,2lltre,l7^.  T^rnhnu  v.  Steere,  3  Her.  210;  Kemmedf 

(n)    Whitfield  y.  Faueeet,  1  Yes.  387 ;  y.  Green,  3  M.  &  K.  699 :  Dryden  t.  M^mt, 

Mertine  y.  Jolife,  Ambl.  313.  3  M.  &  C.  670;  Fuller  y.  Beneti^  2  Hsc, 

(0)  Malpae  y.  Aeilmd,  3  Rnu.  273  ;  394  ;  Wmter  y.  Lord  An$on,  3  Rnaa.  493. 

JVe«ton  Y.  Clarkeon,  2  Hare,  172 ;  New-  (u)  Norrie  y.  Le  Neve,  3  Atk.  26. 

etead  y.  Searlee,   1  Atk.  267;   Keleall  y.  ix)  Chando9r.BromUow,2B»d^.V.C.394. 

Bennett,  1  Atk.  522.  (y)  Fittgerald  y.  FaMeomhery,  Rtz.  297: 

{p)  Alney  y.  Kendal,  1  Ch.  Ca.  38 ;  J9ro.  Wetrtriek  y.  Wtrwiek,  2  Atk.  294 ;  Went^ 

therton  y.  Hutt,  2  Vern.  574  ;  Jenminge  y.  y.  Earl  qf  Searbwongh,  ih.  392 ; 


Moore,  2  Vern.  609 ;  Blenkam  y.  Jenninge,  y.  Carlton,  2  Atk.  242 ;  AMey  t.  BaU^ 

2  Bro.  P.  C.  278;  Maddox  y.  Maddos,  1  2  Yea.  370;  Biem  y.  MiU,  13  Vcs.  120; 

Yes.  61  ;  Aehleg  y.  BaUUe,  2  Yes.  370  ;  Motmtford  y.  Seott,  3  Mad.  34. 
Dotenea  y.  Powere,  2  BaU  &  B.  491.  (1)  Motm^ord  y.  Scott,  T.  &  E.  280; 

(q)  Newetead  y.  Searlee,  1  Atk.  267 ;  Le  Hargreavee  y.  Rothwett,  1  Keen,  154 ;  «e 

Neve  Y.  Le  Neve,  1  Yes.  64 ;  3  Atk.  646  ;  JW/«r  y.  Benett,  2  Hare,  405,  6 ;  Perkim 

Tunttall  Y.  TVappee,  3  Sim.  301 ;  Mounts  y.  Bradley,  1  Hare,  230. 
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Notice  before  actual  payment  of  all  the  purchase-money,  (although     Part  III. 
it  be  secured  (a),  and  the  conveyance  actually  executed  (&),)  or  before   cb^!^'J'iu. 

the  execution  of  the  conveyance,  (notwithstanding  that  the  money  be   

paid  (c),)  is  equivalent  to  notice  before  the  contract.  given. 

The  plea  of  a  purchase  for  valuable  consideration  without  notice,  How  to  be 
when  pleaded  in  bar  to  a  suit,  should  state  the  conveyance  (d) ;  and  P^^^®^* 
it  must  contain  an  averment,  that  the  vendor  was  seised  or  pretended 
to  be  seised  at  the  time  of  the  conveyance  (e),  and  also  that  he  was 
then  in  possession  (/)  (unless  the  estate  be  reversionary,  in  which  case 
the  state  of  the  title  must  be  shewn  by  the  plea  (g)).  There  must 
also  be  an  averment,  that  the  consideration  money  was  band  fide  and 
truly  paid  (A).  However  a  valuable  consideration,  such  as  that  of 
marriage,  will  be  sufficient  to  support  a, plea  of  purchase  without 
notice,  if  it  be  properly  stated  (i).  Moreover  the  plea  must  deny 
notice  of  the  plaintiff  ^s  title  or  claim  before  the  execution  of  the  con- 
veyance and  payment  of  the  consideration ;  for  till  then  the  transac- 
tion is  not  complete  (i)  ;  and  this  denial  must  be  made,  whether  the 
notice  is  charged  in  the  biU  or  not  (/)•  And  if  there  are  particular 
charges  of  notice,  they  must  be  specially  denied  (m) ;  although  if 
there  are  no  such  particular  charges,  the  denial  of  notice  may  be  gene- 
ral (n).  However  the  denial  must  be  positive  (o),  and  it  must  not  be 
confined  to  personal  notice,  for  that  would  raise  an  inference,  that 
notice  had  been  given  to  the  defendant's  agent,  which  is  a  fact  equally 
material  (p). 

If  the  notice  be  proved  by  only  one  witness,  and  it  is  positively  and  Notice,  how 


expressly  denied  by  the  answer,  there  will  be  no  decree  against  the 
defendant  (9),  unless  the  evidence  of  the  witness  be  corroborated  by 


proved. 


(a)  Moore  v.  Mayhew,  1  Ch.  Ca.  34  ; 
Tourville  y.  N<d»h,  3  P.  Wins.  307  :  Siory 
V.  JLord  WhuUor,  2  Atk.  630 ;  Hardimghttm 
▼.  NiekoUt,  3  Atk.  304. 

(6)  /M«t  ▼.  atnltf,  2  Eq.  Ca.  Abr.  685. 

(c)  Wigg  v.  Wigg^  1  Atk.  384  ;  2  Sugd. 
V.  &  P.  274,  9th  edit. 

{(T^  AiiOH  ▼.  AHon,  3  Atk.  302;  Barri- 
son  T.  8outheot€t  2  Ves.  396  ;  2  Sugd.  V.  & 
P.  304,  9th  edit. 

(«)  Siory  y.  Lord  Windsor,  2  Atk  630 ; 
Sead  V.  Egtrton,  3  P.  Wms.  279 ;  Wahogn 
T.  Lett  9  Ves.  32 ;  Jackeon  y.  Howe,  4 
Rnss.  514. 

(/)  Walwgn  y.  Lee,  9  Yes.  32 ;  Jsekion 
V.  Boie,  4  Russ.  523 ;  lYevanian  y.  Moeee,  1 
veni.  246. 

(g)  Hughes  y.  Oartk,  2  Ed.  168;  Ambl. 
421. 

{h)  Moore  v.  Magkew,  1  Ch.  Ca.  34  ; 
MaUUmd  y.  Wilson,  3  Atk.  814 ;  MoUmg 
y.  Kerwan,  2  Dr.  &  W.  31 ;  see  2  Atk.  241. 

(i)  Jaekson  y.  Bowe,  2  S.  &  St.  475. 

(k)  Lady  Bodmin  y .  Vandebendg,  1  Yem. 


179 ;  Moore  y.  Mayhew,  1  Ch.  Ca.  34 ; 
Story  y.  Lord  Windsor,  2  Atk.  630  ;  Aii.^ 
Gen.  y.  Gower,  2  Eq.  Ca.  Abr.  685  ;  2  Sugd. 
Y.  ft  P.  306, 9th  edit. 

(0  Aston  y.  CWrjron,  Weston  y.  Berkely, 
3  P.  Wms.  244,  n. ;  Brace  y.  Duke  ofMarU 
borough,  2  P.  Wms.  491,  6th  Resolation. 

(m)  Medsr  y.  Birt,  Gilb.  Eq.  Rep.  185; 
Ra^ord  y.  Wilson,  3  Atk.  815  ;  Jerrard  y. 
Saundere,  2  Yes.  jun.  187;  4  Bio.  C.  C. 
322  ;  6  Dow.  230. 

{n)  Pennington  y.  Beeehey,  2  S.  &  St. 
282;  Thring^.  Edgar,  ib,  27 i. 

S)  Cason  y.  Round,  Prec.  Ch.  226. 
}  Le  Ns»e  y.  Le  Nssst  3  Aik.  650 ;  1 
Yes.  66. 

(q)  Alam  Y.Jourdon,  1  Yem.  161 ;  King^ 
dome  y.  Boakts,  Prec.  Ch.  19;  Ls  Neve  y. 
Le  Neve,  3  Atk.  650 ;  1  Yes.  66 ;  Howarih 
Y.Deane,  1  Ed.  351 ;  Mortimer  y.  Orchard, 
2  Ves.  jun.  243  ;  Evans  y.  Bicknell,  6  Yes. 
174  ;  Dawson  y.  Massey,  1  Ball  &  B.  234 ; 
Cooks  y.  Clagworth,  18  Yes.  12. 
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OF  THE   POWERS   AND   DUTIES   OF   TRUSTEES 


Part  III. 

Div.  I. 
Cbaptbr  III. 


Mere  suspicion 
not  sufficient 
proof. 


Parol  proof 
sufficient. 

Notice  of  vo- 
luntary settle- 
ment, how  far 
material. 


other  circumstances  (r).  But  the  denial  must  be  positive,  and  an 
answer  as  to  belief  only  will  not  be  sufficient,  in  contiiidiction  to  what 
has  been  positively  sworn  (s).  If  the  evidence  of  notice  be  not  suffi- 
ciently clear  for  the  court  to  make  a  decree,  it  will  be  sent  to  law  to 
be  tried  (t). 

The  counsel,  attorney,  or  agent,  of  the  purchaser  cannot  be  admitted 
to  prove  the  notice  against  him,  upon  the  general  principle  of  law,  that 
parties  in  that  confidential  situation  ought  not  to  be  allowed  to  disclose 
the  secrets  of  their  clients,  where  the  knowledge  of  them  has  been  ac- 
quired in  their  professional  capacity  only,  and  not  independently  of  that 
character  (u) ;  and  this  is  the  privilege  of  the  client,  which  the  attor- 
ney, &c.  will  not  be  suffered  to  violate  by  making  a  voluntary  deposi- 
tion as  to  the  fact  to  be  proved  (x) ;  although  Lord  Hardwicke,  and 
also  Sir  J.  Strange,  appear  to  have  maintained  a  contrary  doctrine  on 
this  last  point  (y). 

We  have  already  seen  that  possession  of  a  deed  is  prima  facie 
evidence  of  notice  of  its  contents  (z)  ;  and  it  lies  upon  the  purchaser 
to  rebut  that  presumptive  evidence  by  showing  that  t  came  into  his 
possession  after  the  purchase  (a). 

The  evidence  must  distinctly  show,  that  notice  was  actually  received; 
for  the  court  will  not  act  upon  what  amounts  to  mere  suspicion  (ft) : 
and  a  purchaser  is  not  obliged  to  enter  into  the  interpretation  of 
doubtful  facts  or  expressions  (c).  But  it  is  obviously  very  difficult  to 
lay  down  any  general  rule  as  to  what  will  amount  to  sufficient  proof  of 
actual  or  constructive  notice.  The  gradation  between  mere  rumoor 
or  suspicion  and  positive  information  is  so  indefinite,  that  each  case 
must  necessarily  depend  on  its  own  peculiar  circumstances  (d). 

It  has  been  already  observed,  that  notice  by  parol  declarations  k 
sufficient  for  all  purposes  (e). 

A  purchaser  for  valuable  consideration  will  not  be  afiected  by  notice 
of  a  prior  voluntary  conveyance :  and  therefore  where  the  owner  of  an 
estate  has  voluntarily  constituted  himself  a  trustee  for  other  parties, 
he  may  notwithstanding  make  a  good  subsequent  conveyance  of  it  to 
a  purchaser,  who  has  been  made  acquainted  with  the  voluntary  settle- 


(r)  Walton  ▼.  Hobht,  2  Atk.  19  ;  Anon 
3  Atk.  270  ;  Only  v.  Walker,  3  Atk.  407 
Pemher  v.  Mathers,  1  Bro.  C.  C.  52 
Eatt  TntUa  Company  y.  M*  Donald,  9  Yes 
275 ;  Biddulph  v.  St.  John,  2  Sch.  &  Let 
521. 

(«)  Amott  T.  BUcoe,  1  Yes.  97 ;  Pilliny 
▼.  Armitage,  12  Yes.  78. 

(/)  1  Yea.  95  ;  2  Sugd.  Y.  &  P.  301,  9th 
edit. 

(u)  2  Sngd.  Y.  &  P.  298,  9th  edit. 

(*)  2  Sugd.  Y.  &  P.  299 ;  San^ford  v. 
Remington,  2  Yes.  jun.  189. 

(y)  Maddos   y.  Maddo*^  1  Yes.    62; 


Biehop  qf  Winton  ▼.  Fotamier,  2  Ves.  445. 

(z)  Whitfield  Y.  FanMet,  1  Yes.  392; 
Mertim  t.  Jolife,  Ambl.  313. 

(a)  Earl  of  Pon^t  t.  Id.  Winder,  % 
Yes.  486. 

{b)  Hme  v.  Dodd,  2  Atk.  276 ;  Homarih 
V.  Deane,  1  Ed.  351. 

(c)  Kenney  v.  Brown,  3  Bidg.  P.  C.  512; 
Wanciek  ▼.  Wartoick^  3  Atk.  291 ;  Sen- 
houee  y.  Earle,  AmbL  285 ;  2  Yes.  450; 
Att.'Gen.  y.  Baekhomse,  17  Yet.  293. 

(d)  1  Story,  £q.  Jnr.  322. 

(e)  Weymouth  y.  Boyer,  1  Yes.  jim.  425. 
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ment  (/).     However  a  purchaser,  who  has  notice  of  a  voluntai*y     Part  III. 
settlement,  could  seldom  be  advised  to  complete  without  inquiring  into  chapxtbr  III 

all  the  circumstances  connected  with  it ;  for  if  it  should  turn  out  that  

the  settlement,  though  apparently  voluntary,  was  founded  on  any 
valuable  consideration,  the  trusts  would  undoubtedly  be  enforced 
against  him,  although  the  settlement  itself  contained  no  actual  recital 
or  notice  of  that  fact  (g).  And  parol  evidence  is  admissible  to  prove 
the  consideration  in  support  of  the  settlement  (h). 

It  has  been  already  seen,  that  a  trustee,  who  takes  by  a  voluntary  Volunteer 
conveyance  from  a  trustee,  will  be  bound  by  the  trust,  although  he  may  ^J^JJIj^"^?^ 
have  had  no  notice  (t).     And  this  equity  would  doubtless  be  enforced  notice  bound 
to  the  same  extent,  where  the  consideration  is  merely  nominal  or  ^y*^®*™"*- 
collusive,  or  so  inadequate  as  to  amount  to  evidence  of  some  fraudulent 
dealing  (A).     But  if  the  consideration  be  valuable,  the  court  will  not 
in  general  enter  into  the  question  of  its  adequacy,  unless  the  dispro- 
portion be  80  gross  as  in  itself  to  suggest  fraud  (/).     If  the  convey- 
ance by  the  trustee  be  not  only  voluntary,  but  also  with  notice,  the 
party  taking  under  it  will  a  fortiori  be  bound  to  execute  the  trust  (m). 

Where  a  purchaser  with  notice  from  a  trustee  conveys  for  valuable  Second  pur- 
consideration  to  another  person,  who  has  no  notice  of  the  trust,  the  ^^  tSkin '^^ 
estate  will  not  be  affected  with  the  trust  in  the  hands  of  the  second  from  purchaser 
purchaser  («).    However  in  such  a  case  the  first  purchaser  will  not  be  ^^d  by^he*** 
discharged  from  his  liability,  but  will  be  compelled  to  account  with  the  trust. 
cestui  que  trust  for  the  purchase-money,  which  he  has  received  (o). 

Where  an  estate  has  once  been  purchased  for  valuable  consideration  Or  second 
without  notice  of  any  trust,  a  subsequent  purchaser  will  hold  dis-  J^^e^tSinir** 
charged  from  the  trust,  though  he  purchased  with  notice  ;  for  he  will  from  purchaser 
have  the  benefit  of  the  want  of  notice  by  the  intermediate  vendor. —  ^*  ^"  "^  ^* 
The  reason  is  to  prevent  the  stagnation  of  property,  and  the  injury, 
which  might  otherwise  be  occasioned  to  an  innocent  purchaser  (p). 
But  this  rule  will  not  be  applied,  where  the  property  is  re-purchased  Seem,  where 
by  the  original  trustee  or  by  a  previous  purchaser  with  notice ;  for  the  ^^^  ^^the 
consciences  of  such  persons  would  remain  affected  with  the  original  original  trustee.- 
trust,  which  would  re-attach  on  the  property,  whenever  and  by  what- 
ever title  it  should  return  into  their  possession  (q). 


(/)  Taylor  v.  Stile,  2  Sugd.  V.  &  P. 
159.  9th  edit.  ;  Evelyn  ▼.  Temphr,  2  Bro. 
C.  C.  148 :  BuekU  v.  Mitchell,  18  Yes.  112 ; 
PuhftHoft  1.  PtUvertq/ll,  ib.  84 ;  Powell  v. 
Pteydell,  1  Bro.  P.  C.  124. 

(ff)  Ferrare  v.  Cherry,  2  Vem.  384. 

(A)  Chapman  v.  Emery,  Coop.  278 ;  2 
Sugd.  &  V.  &  P.  170,  9th  edit. 

(t)  Pye  ▼.  George,  1  P.  Wms.  128  ;  Man^ 
tell  V.  ManMeU,  2  P.  Wmi.  681 ;  1  Cruis. 
Dig.  Tit.  12,  Ch.  4,  s.  16;  ante,  Pt.  I. 
Div.  II.  Ch.  II.  Sect.  2. 

k)  Bullock  T.  Sadlier,  Ambl.  776. 


(/)  Bullock  V.  Sadlier,  Ambl.  763 ;  see 
OtDynne  y.  Heaton,  1  Bro.  C.  C.  8  ;  Gibton 
v.  Heyee,  6  Yes.  273. 

(m)  Maneell  t.  Maneell,  2  P.  Wms.  681 

(n)  Ferrare  v.  Cherry,  2  Yem.  383 ;  Mer- 
tint  V.  Jolife,  Ambl.  313. 

[o)  Ferrare  y.  Cherry,  2  Yem,  383. 

>)  Harrieon  v.  Forth,  Prec.  Ch.  51  ; 
MertinM  t.  Jolife,  Ambl.  313  ;  M*  Queen  v. 
Farquhar,  11  Yes.  478;  Lowther  v.  Carl- 
Ion,  2  Atk.  242  ;  Brandlyn  y.  Ord,  1  Atk. 
571. 

{q)  Kennedy  y.  Daly,  1  Sch.  &  Lef.  379. 
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Part  HI. 
Div.  I. 

CHAPTB&  III. 

Purchase  with- 
out notice  is  no 
defence  unless 
the  purchaser 
has  obtained 
the  legal  estate. 

Not  compellable 
to  discoTcr  his 
title. 


FaTooced  in 

equity. 


Who  considered 
a  purchaser. 


A  purchase  for  yaiuable  consideration  without  notice  ^riU  not  be  a 
complete  defence  in  a  court  of  equity,  unless  the  purdiaser  has  dothed 
himself  with  the  legal  estate  (r).  For  it  has  been  at  length  sefctkd, 
(although  not  until  after  much  fluctuation  of  opinion,)  thai  a  plea 
of  such  a  purchase  is  no  defence  in  equity  to  a  daim  under  a  lepl 
title  («). 

But  although  the  purchaser  has  not  secured  the  perfect  l^al  title, 
the  court  will  not  compel  him  to  make  any  discovery,  which  may 
hazard  his  possession,  even  on  the  suit  of  a  person,  who  daims  by  an 
alleged  legal  title,  for  the  defendant  has  in  conscience  an  equal  liglit 
with  the  plaintiff  (0**  And  as  a  general  rule  a  purchaser  for  irafaiable 
consideration  without  notice  is  regarded  with  favour  in  a  court  of 
equity,  which  will  not  take  the  least  step  against  him  (te). 

A  mortgagee  (x)  and  for  some  purposes  a  lessee  (y)  will  he  cod- 
sidered  a  purchaser  for  valuable  consideration.  For  although  a  lesaee 
will  be  held  to  have  notice  of  his  lessor's  title,  so  as  to  know,  that  be 
was  only  a  trustee ;  yet  if  the  lease  were  within  the  scope  of  tbe 
trustee^s  powers,  the  lessee  will  not  be  supposed  to  have  known  tbat 
it  was  actually  a  breach  of  trust,  unless  it  be  proved  that  he  was  aware 
of  that  fact  (z).  We  have  already  seen  that  marriage  is  a  sufficient 
consideration  to  support  a  purchase  for  valuable  consideration  witbin 
the  principles  that  have  just  been  discussed  (a). 


i; 


fr)  See  Brtnfyn  ▼.  Ord,  1  Atk.  571. 

[9)  Willianu  v.  Lambe,  3  Bro.  C.  C.  264; 
Cbllini  V.  Archer,  1  R.  &  M.  284;  vide 
contra,  BwrUmt  v.  Cooke,  2  nreem.  84  ; 
Parker  t.  Blyihmore,  2  Eq.  Ca.  Abr.  79 ; 
Jerrard  t.  Sanndere,  2  Yes.  jnn.  454 ;  see 
Payne  ▼.  Compion,  2  Y.  &  C.  457,  461. 

(0  Gait  Y.  Oibaldeston,  1  Rubs.  158; 
OTemdiDg  S.  C.  5  Mad.  428 ;  Jerrard  t. 


AoHMieri,  2  Ves.  jnn.  458 ;  see  WiOn  ▼• 
Bodington,  2  Yem.  600. 

(«)  Jerrard  ▼.  Saomim^^  2  YeL  jtoi. 
458. 

g)  Brotkerton  y.  ffmtif  2  Yem.  574. 
)  Att'Gen.  ▼.  Badkkomoe^  17  Vet.  293. 
(f)  17  Yes.  293. 
(a)  Jaekeon  v.  Rome,  2  S.  &  St  475. 


Where  he  aiu 
swers  muBt 
answer  fully. 


*  However  if  a  defendant  put  in  his  answer  raising  the  defence  of  porchiBe 
for  valuable  consideration  without  notice  instead  of  protecting  himself  hf 
plea,  it  is  the  settled  practice  of  the  court,  that  he  may  be  compelled  to 
answer  all  the  allegations  in  the  bill  Jully.  Bovey  v.  Leightcn,  2  S.  &  St. 
234.    Potarlington  v.  Smlby,  7  Sim.  28. 
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DIVISION  IL 

OP  THE  LIABILITIES  AND  PRIVILEGES  OP  TRUSTEES. 


CHAPTER  I.  Part  IIL 

Div.  II. 
OF  A   BREACH   OP  TRUST,    XSX)  TTB  CONSEQUENCES.  Chapter  I. 


The  nature  of  a  breach  of  trust  is  sufficiently  obvious  from  what  has 
gone  before  in  the  preceding  pages,  nor  is  it  necessary  to  add  anything 
here  on  that  point.  But  we  will  now  proceed  to  consider — 1st.  The 
nature  of  the  remedies  for  a  breach  of  trust ;  and  2nd.  What  will 
amount  to  a  discharge  of  a  breach  of  trust. 

And  1st.  Of  the  remedies  for  a  breach  of  trust. 

A  suit  in  equity  is  the  usual  and  most  effectual  remedy  for  a  breach  By  suit  in 
of  trust.     Indeed  unless  some  legal  debt  has  been  created  between  the  ®^"**y- 
parties,  or  some  engagement,  the  non-performance  of  which  may  be  medy  at  law. 
the  subject  of  damages  at  law^  a  court  of  equity  is  the  only  tribunal, 
to  which  the  cestui  que  trust  can  have  recourse  for  redress.*    And  in 
any  case  the  jurisdiction  and  machinery  of  those  courts  is  so  much 
better  adapted  to  meet  the]  exigencies  of  every  case  by  enforcing  the 
restitution  of  the  trust  property,  and  compelling  an  account  against 
the  guilty  parties,  that  any  other  remedy  is  rarely  resorted  to. 

A  breach  of  trust  in  general  creates  only  a  simple  contract  debt,  for  Breach  of  trust 
which  (previously  to  the  statute  3  &  4  WiU.  IV.  c.  104)  the  trustee's  ^SS^' 
personal  estate  only  was  liable,  and  the  cestui  que  trust  had  in  general 
no  remedy  against  the  real  estate  (a).  The  same  rule  also  prevailed  at 
law  in  those  cases  where  the  breach  of  trust  created  a  legal  debt  (b)  : 
and  it  was  immaterial  that  the  trust  was  created  by  a  deed^  executed 
by  the  trustee,  and  that  the  trust  deed  contained  a  provision,  that  the 
trustees  should  be  liable  for  the  monies  actually  received  by  them  (c). 
However  the  assets  of  the  trustee  would  be  marshalled  in  equity  in 
favour  of  the  claim  of  the  cestui  que  trust  (d).    And  there  are  autho-  When  a  debt  by 

SDecialtv 
(a)  Kirk  y.  Webb,  Prec.  Gb.  84 ;  Herom      Kingdom,  1  CoU.  184, 188. 
T.  Her<m,  ib.  163 ;  Vernon  y.  Vawdrp,  2  (b^  Bartlett  y.  Hodgson,  1  T.  R.  42. 

Atk.  119  ;    Cox  y.  Sateman,  2  Yes.  19  ;  (e)  Rid. 

Perry  y.  PhUlipe,  4  Ves.  108 ;  Lyee  y.  (d)  Cox  y.  Bateman,  2  Ve«.  19. 

*  An  action  at  law  for  money  had  and  received  will  not  lie  against  a  Action  at  law 

trustee,  while  the  trust  is  still  open,  although  where  a  final  account  has  been  for  money  had 

stated  between  the  parties,  and  the  trust  is  closed^  it  seems,  that  such  an  ^^  receiyed 

action  may  be  maintained.     Case  v.  Roberts,  Holt,  N.  P.  C.  501 ;  Edwards  ^^fS^^!^^ 

V.  Bates,  C.  P.,  June,  1844  ;  13  Law  Joum.  N.  S.  156.  ^"'^^'  ^^^"^ ' 
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Pwchase  with. 

oefencc  unicgg 
J|»«  purchaser 
has  obtained 
*^«  legal  estate. 

litle!^^**  his 


A  purchase  for  valu 
complete  defence  in  a 
tamself  with  the  h 
(although  not  u, 
of  such  a  purcl 
title  (s). 

Butalth 
the  court 
hftzard 
alleg-f 

wif 
c 


#^- 


^'    *^ 


/  ^ 


J-    « 


j^mnd  themselves  by  a  cooefuzjif 
^V  the  trust  fund  ax^cording  tro    tlie 
^,,  ehe  fund  in  breach  of  that  engage- 
\  ifoc  against  them  (e).     However   »iice 
^!^  tte  real  estate  of  debtors  in  all    f*nr4:rii 
/^mfie  contract  debts,  the  distinction  m 
J  irtie  practical  importance. 

J  jc«ach  of  trust  may  be  instituted  by  all  or  any 
ff" ,  ,^^ait  fme  trusts  as  plaintifis;  but  if  any  of  the 
z^"^^.  jifii^rested  do  not  join  as  plainti£k,  they  must  be 
'^  «  ::c?  r.^crt  as  defendants ;  or  (as  such  a  suit  is  in  truth 
^^  ^^    s  ii2st  at  all  events  be  expressed  to  be  brooglit  on 
■7  7,:urtrrr^  and  all  other  persons  interested  in  the   debt 
^  .  ;a;  ineackof  Uust  (9). 
\  ^  t  r  £  ibf  dkare  of  one  of  several  cestuis  que  trusts  in  a  trust 
^ .  M9  imm  saevtmrntBd  mmd  wei  apart — as  where  it  is  a  moiety  or 
_..^  ^  «ixLti  3«n  ^  Uifr  Aaid — a  suit  for  a  breach  of  trust  may  be 
iw3ft::.>4.  j^uKfi  iftie  martiBg  hf  the  person  entitled  to  that  share 
-^  X  iixmit  iii^  <cki(r  cieiftA  f«r  irmsis  as  parties  (A).     Indeed  it 
^*:.«i  ii:t  :^  libu  s  9Bcii  a  CKW  it  Will  bo  improper  to  join  the  other 
fnr  r-^:joiL  j;2d  if  made  parties  they  may  demur  to  the  bill  (i). 
>j  vV'-f  .-c**  0/ several  co-tmstees  has  conamitted  a  breach  of  trust, 
4  3«^.v   :isaT  Kf  croci^t  by  the  other  trustees  against  the  guilty  trustee 
^•vi>.  x:t  vc  jzj:  the  eesiuis  que  trusts  as  parties  (i).     And  if  one  or 
-.  .  c<*  .V  :i^  cvcFtetr  que  trusts  have  concurred  in,  and  benefited  by,  ibe 
^oi;rtft!«$a»  vH'  the  breach  of  trust,  a  bill  may  be  filed  against  them  by 
lix:    lunxvui  trustee  to  compel  them  to  reinstate  the  fund,  and  also  to 
^:%>.^uit^  .w  the  benefit  received  (/).      And  the  representatives  of  a 
-^*^-"^*  •^^'^  *»  <*eath  have  the  same  right  to  the  protection  and 
->,.s<stftvv  of  the  court  in  such  cases  as  the  trustee  himself  (m). 
1«^5  th*  offtuis  que  trusts  cannot  be  properly  joined  as  co-plaintifi 
^  ^t  by  a  trustee  or  his  representatives  against  a  co-trustee,  who 
Nf«  guilty  of  a  breach  of  trust ;   for  the  assets  of  the  plaintiff 
^  :  ^    .iK.'t^^rT*^"^,  "^^^^  ^  '"^'^^  «^d  the  breach  of  trust,  so 
^  i  JiS  A  K^""^'^  '^^^^^  ^^"^d  inflict  with  that  of  tie 

tl:;^^  1K^~  the  eqmV  of  tlT^     ""''^  ^^*^  ^^>-     «^"^^^  ^  "^V 
— «^  -M     y  or  uie  cestui  que  trust  against  his  co-plaintiff  tie 

▼.  Zfrd  Bath,  3  Ves.  h^, 

(t)  Smith  ▼.  Snow,  3  Had.  \0, 

(*)  Franco  v.  Franco,  3  Ves.  75;  Utf 

T.  Seiby,  1  N.  C.  C.  235. 

^^(0   Greenwood  t.   Woktford,   I  Bev. 

•76  ;  see  I>ayme  t.  CMHer,  I  Ves.  job.  VOi 

FWer  ▼.  Knipki,  6  Besv.  205. 

("O   Groemwood  r.  Wtktftiri,  wHpT^ 
W  Jacob  T.  Ucai,  1  Besr.  43d. 


"* 


^  *  ^     :^  %%  4  WiU.  IV.  c.  104. 
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rom  the  answer  of  the  defendant  trustee^  the  plaintiff    Part  III. 
i)y  motion  before  the  hearing  may  obtain  leave  to  amend     chaftbi?'! 

.»}•  striking  out  the  name  of  the  trustee  as  a  plaintiff  and  

.ill  a  defendant,  on  giving  security  for  the  costs  of  the  appli- 

ti  parties  implicated  in  a  breach  of  trust  are  equally  liable  without  Against  whom 

.v  priority  between  them  (p)  ;  and  this  liability  is  joint  and  several ;  [^jJJJL^ 
consequently  they  will  all  be  properly  joined  as  defendants  in  a  suit 
respecting  the  breach  of  trust.     Hence,  where  the  breach  of  trust  All  parties  Im- 
consists  of  an  improper  assignment  or  conveyance  by  the  trustee  to  a  ^  ^ 
third  person,  who  has  notice  of  the  trust,  the  assignee  and  the  trustee  ^****.*^^ 
will  both  be  equally  responsible  to  the  cestui  que  trusty  and  may  be 
both  joined  as  defendants  to  a  suit  instituted  for  enforcing  that  respon- 
sibility (q).     And  so  a  cestui  que  trust,  who  has  concurred  in  and  And  cestui  ^e 
benefited  by  the  breach  of  trust  may  also  be  joined  as  a  defendant  (r).  oemedin^the 

The  husband  o(  sifeme  coverte  trustee  is  responsible  for  breaches  of  l»«ach. 
trust  committed  by  her  before  marriage,  and  a  suit  may  properly  be  y  ^^'^^ 
instituted  against  him  to  enforce  that  liability  (s). 

The  executor  or  administrator  of  a  deceased  trustee  is  liable  to  the  Personal  repre- 
extent  of  the  assets  for  a  breach  of  trust  committed  by  the  testator  or  SJ^J^'tJ^s- 
intestate  in  his  lifetime ;  and  this  liability  may  be  enforced  by  suit  (£).  tees. 
And  where  there  are  several  co-trustees  who  have  been  all  implicated 
in  a  breach  of  trust  the  representatives  of  those  dying  first  will  be  liable 
to  the  same  extent  jointly  with  the  surviving  trustees,  or  their  repre- 
Bontatives  if  they  are  dead  (u).     It  is  almost  superfluous  to  add,  that 
if  the  personal  representative  of  a  trustee  be  himself  guilty  of  a  breach 
of  trust,  his  personal  responsibility  will  be  the  same  as  that  of  any  other 
person  who  has  undertaken  a  trust. 

However  although  all  the  co-trustees  might  properly  be  made  de-  Necessity  of 
fciidants  in  a  suit  by  the  cestuis  que  trusts  for  relief  against  a  joint  fe|id2t"an^' 
breach  of  trust,  yet  (independently  of  the  late  general  order  of  the  oo-trustees  im- 
court  (op),  which  we  shall  consider  presently)  the  necessity  of  making  breach  oftrust. 
them  all  defendants  was  at  one  time  far  from  being  conclusively 
established.     The  doubt  on  this  point  was  strongly  countenanced  by 
Lord  Eldon^s  observations  in  the  case  of  Walker  v.  Symonds  (y),  where 
his  Lordship  said,  that  '^when  three  trustees  are   involved  in  one 
common  breach  of  trust,  a  cestui  que  trust  suffering  from  that  breach, 
and  proving  that  the  transaction  was  neither  authorized,  nor  adopted 


(o)  Hall  ▼.  Lack,  2  N.  C.  C.  631.  fort  ▼.  Lord  Cadogan,  17  Ves.  485. 

(p)  Wilion  ▼.  Moore,  1  M.  &  K.  127,  {»)  Palmer  t.  Wakefield,  ZBttif.  227. 

143.  (t)  Lyee  v.  Kingdom,  1  Ck)l.  184;  Knatch- 

{q)  Vandeiende  y.Levinffeton,  3  Sw.  625;  bull  v.  Feamhead,  3  M.  &  Cr.  122. 
Burt  T.  Dennet,  3  Bro.  C.  C.  225.  (m)  Lyee  y.  Kingdom,  1  Coll.  184 ;  Knatck- 

(r)  TYqford   ▼.  Boehm,    3  Atk.  440  ;  bull  v.  Feamhead,  3  M.  &  Cr.  122. 
Greenwood    ▼.   H^oAtford,   1  Beav.    576;  («)  32nd  Order  of  August,  1841. 

fouler  T.  Knigkt,  6  Beay.  205  ;  Lord  Mont-  (y)  3  Swanst.  75. 
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Faxt  III.    by  him  may  proceed  against  either  or  all  of  the  trustees.'"    And  there 
CH^nuk  I.    '^^  other  cases  both  before  and  since  that  of  Walker  ▼.  Symonds^  whicb 

tend  to  countenance  the  doctrine,  that  it  was  oompet^it  for  the  eestmi 

que  trusts  to  sue  one  or  more  of  the  parties  guilty  of  a  joint  fareadi  of 
trust  without  joining  the  others  as  defendants  (z),  HoweTer  the 
general  rule  of  the  court  requires  that  all  persons,  who  are  jointly  liable 
to  satisfy  the  plaintifirs  demand,  shall  be  made  parties  to  a  salt  (a). 
And  in  avexy  recent  case  it  has  been  decided,  that  the  cases,  that  hate 
been  referred  to,  do  not  establish  any  exception  to  the  general  mle 
with  regard  to  trustees.  In  Munch  v.  Cocherell  (b)  a  bill  was  filed  by 
cestuis  que  trusts  against  the  two  surviving  trustees  of  a  settlement 
charging  them  with  a  breach  of  trust,  but  without  joining  as  defendants 
the  representatives  of  the  two  deceased  trustees,  who  had  been  equaOv 
implicated ;  an  objection  was  taken  for  want  of  these  parties,  and  the 
Vice-Chancellor  (Sir  L.  Shadwell)  after  reviewing  all  the  authorities 
allowed  the  objection,  and  held,  that  where  several  trustees  were  im- 
plicated in  a  breach  of  trust,  the  cestui  que  trust  was  not  at  liberty  to 
file  a  bill  to  recover  the  trust  fund  against  some  of  them  onb/^  but  mu^ 
bring  before  the  court  aU  the  trustees^  who  are  living,  and  the  repre- 
sentatives  of  such  of  tliem  as  are  dead  (i).  And  the  decision  of  Lord 
Langdale,  M.  R.,  in  the  more  recent  case  of  Perry  v.  Knott  (c)  is  to 
the  same  e&ct. 
Where  the  However  where  the  breadi  of  trust  is  such  as  amounts  to  a  wrongful 

breach  of  trust    ^||.^  asfor  instance  where  there  has  been  a  fraudulent  aUtnatum  of  the 

araounts  to  a  ,  ,*'  .•'. 

wrongful  act,  trust  estate^  every  trustee  is  separately  liable,  and  there  is  no  contri- 
^tr^a^^be  ^^tion  between  them ;  but  each  case  is  distinct,  dep^iding  upon  the 
sued  separately,  evidence  against  each  party  {d). 

Decree  when  Although  the  rule  of  the  court  requires  the  presence  of  all  paitieB 

made,  may  be  implicated  in  an  alleged  breach  of  trust,  before  it  will  make  a  decree ; 
any  one  ormwe  7®t  the  decree,  when  made,  will  be  against  all  the  defendants  sbvbrallt 
of  the  <»-^-    as  well  as  jointly,  and  the  plaintifls  at  their  option  may  proceed  against 

any  one  or  more  of  the  co-defendants,  and  recover  the  whole  amount 

from  those  who  are  so  singled  out.     It  will  then  be  for  the  trustees 

who  have  been  compelled  to  satisfy  the  whole  claim,  to  enforce  thdr 

right  to  a  contribution  as  against  their  co-trustees  (e). 

Practice  as  to         ^^®  ^^^  ^^  practice,  requiring  the  presence  of  all  the  parties  im|£- 

piurties  since  the  cated  in  a  breach  of  trust,  was  found  to  occasion  considerable  difficulty, 

orderof  August,  ^^^  the  32nd  Oeueial  Order  of  August,  1841,  was  made  to  remedv 

1841. 

{z)  EJt  parie  Angh,  Barnard.  425 ;  [2  «)  Att.-Gem.  v.  WUamh  Cr.  ft  Ph.  I, 

Atk.   162;   Rouik   v.  Minder,  3  Swanat.  28;   see   dor.  Oarpormiim  ▼.  Smttmt^  3 

144t  n. ;  WUkimon  ▼.  JPorry,  4  Hun.  274  ;  Atk.   400,   406  ;  Ait.'Gem.   t.  Bmen,  1 

WiUim  V.  Moore,  1  M.  &  K.  126, 146.  Sw.  265,  306. 

(a)  1  Dan.  Pr.  339 ;  4  Russ.  274,  n. ;  («)  Ex  perU  SkMkeMkaft^  3  Bra.  C.  C 
Perry  ▼.  Knott,  4  Beav.  103.  19S }  KmteMnM  ▼.  F^miUkmd^  3  M .  ft  & 

(b)  Munch  V.  CocJtereil,  »  Sim.  219.  124. 

(c)  4  Beav.  179. 
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this  inoonyenienoe.    That  order  provides,  that  in  all  cases  in  which  the    FkaT  lU. 

Dxir.IL 
Cbmxtmr  L 


plaintiff  has  a  joint  and  several  demand  agamst  several  persons  either       l^>^-ll* 


as  principals  or  sureties)  it  shall  not  be  necessary  to  bring  before  the 
court,  as  parties  to  a  suit  concerning  such  demand^  all  the  persons 
liable  thereto,  ^^  but  the  plaintiff  may  proceed  against  one  or  more  of 
the  persons  severally  liable."  And  this  order  has  been  judicially  held 
to  apply  to  suits  by  cestuis  que  trusts  against  trustees  for  breach  of 
trust  (/).  And  on  the  same  principle,  where  the  trust  property  has 
been  assigned  by  the  trustee,  a  plaintiff  under  this  order  might  doubt- 
less proceed  against  the  assignee  alone,  without  joining  the  trustee 
himself  as  a  party.  However  it  is  conceived  that  a  cestui  que  trusty 
who  is  sued  as  having  participated  in  the  breach  of  trust,  can 
scarcely  be  considered  as  coming  within  the  order,  for  the  demand 
against  that  cestui  que  trust  and  the  trustees  could  with  difficulty  be 
regarded  as  a  joint  and  several  demand. 

The  relief  afforded  in  equity  in  case  of  a  breach  of  trust  is  twofold.  Relief  for 
— First,  It  is  retrospective,  in  order  to  remedy  the  mischief  already  ^^^\^^  ""* 
done ;  and  secondly.  Prospective  with  a  view  to  the  prevention  of  fur- 
ther iDJury. 

The  court  in  the  first  place  endeavours  as  far  as  possible  to  replace  ist.  Retrospec- 
the  parties  in  the  same  situation,  as  they  would  have  been  in,  if  no  **^®'*"^' 
breach  of  trust  had  been  committed.    And  for  this  purpose,  where  the  Restitution  of 
trust  property  has  been  improperly  disposed  of,  and  is  capable  of  being  *^*  ^^^^^be 
followed  in  specie j  as  where  it  consists  of  real  estate,  it  will  compel  the  followed, 
trustee,  or  the  party  in  possession,  (if  the  latter  have  taken  with  notice 
of  the  trust,)  to  reconvey  the  estate  to  the  purposes  of  the  trust  {g). 

But  in  general  trust  property  cannot  be  followed,  unless  it  has  Tnut  money 
actually  consisted  of  real  estate  before  the  commission  of  the  breach  of  ^^^  y^hen  ? 
trust.    For  if  a  trustee  for  the  purchase  of  land  misappropriate  the 
trust  funds,  and  afterwards  purchase  real  estate  in  his  own  name ;  it 
has  been  held,  that  the  cestuis  que  trusts  cannot  maintain  any  specific 
claim  to  the  lands  so  bought,  unless  they  can  show  that  the  lands 
were  actually  purchased  with  the  trust  monies  (A).      However  parol  Evidence  of 
evidence  will  be  admitted  for  the  purpose  of  identifying  the  purchase  purchase 
as  having  been  made  with  the  trust  money  (i).    And  where  the  made  with 
amount  of  the  purchase-money  paid  by  the  trustee,  corresponds  very  *ru8t  money, 
nearly  with  that  of  the  trust  fund  to  be  invested,  that  will  be  an  im- 
portant fact  of  evidence  to  show  that  the  purchase  was  made  in  exe- 
cution of  the  trust  (A).     And  if  it  can  be  actually  proved  by  means  of 
the  checques  or  otherwise,  that  the  payment  was  made  with  trust 

(/)  Perrp  t.  Knoit,  5  Beav.  293 ;  Kelia-  (h)  Kirk  ▼.  Webb,  Prec.  Ch.  84 ;  Perry 

way  Y.  JoktuoH,  ib.  319.  v.  Phillipe,  4  Yes.  108. 

[g)  Mamell  t.  Maxell,  2  P.  Wma.  681 ;  (t)  Leufden  t.  Lowden,  2  Bro.  C.  C.  583. 

0<fr9e§  V.  ^«,  7  Bro,  P.  C.  221 ;   1  P.  (*)  Ibid. ;   and  see  Small  v.  AUwood, 

VTms.  128.  Tounge,  607. 
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Dnr.  11. 
Cbavtxk  I. 


Payment  of  the 
value  of  the 
property  de- 
creed, where  it 
cannot  be  fol- 
lowed. 

Account  of  pro- 
fits and  income. 


Account  of 
what  might 
have  been  re- 
ceived vrithout 
wilful  default. 


Account  de- 
creed with  in- 
terest. 


money,  that  will  unquestionably  be  the  best  evidence  for  this  pur- 
pose (/). 

So  ii  a  trust  estate  be  sold  under  a  power,  and  the  trustees,  or  the 
person  acting  as  their  agent,  at  the  same  time  or  very  shortly  after- 
wards make  a  purchase  of  another  estate,  this  will  be  regarded  as 
one  transaction  .(m).  And  although  the  purchase-money  paid  for  the 
second  estate  be  of  greater  amount  than  the  proceeds  of  the  first  sale, 
the  same  relief  will  notwithstanding  be  given,  and  the  cestuis  que  irusU 
will  be  decreed  to  have  a  lien  on  the  estate  so  purchased  for  the 
amount  of  the  trust  fund  (n). 

If  the  property  cannot  be  followed  in  gpecie^  or  if  the  holder,  having 
taken  without  notice,  cannot  be  made  liable  to  the  trust,  the  trustee 
will  be  decreed  to  compensate  the  cesttus  que  trusts  by  payment  of  a  sum 
equal  to  the  value  of  the  trust  property,  or  by  purchasing  other  pro- 
perty of  equal  value  for  their  benefit  (o).  And  in  all  cases  he  wiU  far- 
ther be  decreed  to  account  for  all  rent  and  interest  or  other  profit  or 
advantage,  received  from  the  trust  estate,  or  in  any  way  arising  from 
the  breach  of  trust  ( />). 

And  in  taking  the  account  against  the  trustee,  he  will  invariably  be 
charged  with  the  amount  of  principal  and  income,  which  would  or 
might  have  been  received  from  the  trust  estate,  if  no  breach  of  trust 
had  been  committed  {q).  For  instance,  where  the  trust  was  to  invest 
in  stock,  which  the  trustee  neglected  to  do,  and  in  the  meantime  the 
price  of  stock  rose,  the  trustee  was  decreed  to  purchase  as  much  stock, 
as  might  have  been  bought  with  the  trust  fund,  at  the  time  when  it 
ought  to  have  been  invested  (r)  :  and  many  similar  examples  of  the 
application  of  this  doctrine  might  be  adduced  {s).  Wherever  n,  prima 
facie  case  of  misconduct  is  made  out  against  trustees,  the  plaintiff  is 
entitled  to  a  decree,  that  they  shall  account  for  whatever  tiiey  might 
have  received  without  their  wilful  default  or  neglect.  And  it  is  imma- 
terial, that  in  a  prior  suit  by  other  parties  against  them  for  the  same 
matter,  a  common  decree  for  an  account  had  been  made  in  the  usual 
way  (<). 

Upon  the  same  principle  a  trustee  will  be  charged  with  interest  on 
any  sums  retained  uninvested  by  him,  or  lost  through  his  misconduct. 


i; 


(0  Price  V.  Blakemore,  6  Bcav.  507, 
513. 

fm)  Prie€  v.  Blakemore,  6  Beav.  507. 

(»)  6  Beav.  507. 

(o)  Maiueil  v.  Mantell,  uli  tupra ;  Ewrl 
PowMt  V.  Herbert,  1  Vcs.  jun.  297  ;  Pocock 
V.  Reddingion,  5  Vc«.  794  ;  French  v.  Hob- 
•on,  9  Yea.  103 ;  Byrchall  v.  Bradford,  6 
Mad.  235  ;  Fgler  v.  Fjfler,  3  Beav.  550. 

(p)  Kaye  v.  Potre//,  1  Ves.  jun.  408 ; 
Vandebende  v.  Levinytton,  3  Swanst.  625  ; 
Farreet  v.  Elwee,  4  Ves.  497  ;  Pocock  v. 
Reddingtom,  5  Vea.  794 ;  Bate  v.  ScaUe,  12 


Ves.  402 ;  Crawthag  v.  Cb/lmt,  15  Yes.  226 
Docker  v.  Somee,  2  M.  &  K.  655. 

{q)  Shepherd  v.  Twogood^  T.  &  R.  379; 
Pride  v.  Fooke,  2  Beav.  430 ;  Eocke  x. 
Hart,  11  Vea.  60. 

(r)  ByrchaU  v.  Bradford,  6  Mad.  235, 
240 ;  Pride  v.  Faoke,  2  Beav.  430  ;  see 
Dimee  v.  Scott,  4  Roas.  195;  et  ngnv,  PI 
[Investment]. 

(f)  French  v.  Hoheom,  9  Yea.  103 ; 
Pocock  V.  Reddinyiom,  5  Ves.  794. 

(0  Shepherd  v.  T^coyood,  T.  &  R.  379; 
see  Pybui  v.  ^ntiM,  1  Ves.  jun.  193. 
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Part  III. 

Div.  II. 
Chaptsk  I. 


At  what  nte. 


And  the  ordinary  rate  of  interest  so  charged  is  four  per  cent,  (fi) ; 
although  where  the  trustees  have  been  guilty  of  gross  neglect,  or  have 
committed  an  active  breach  of  trust, — as  by  employing  the  trust 
funds  in  trade,  or  otherwise  for  their  own  benefit, — or  their  conduct 
has  been  fraudulent  or  improper,  the  rate  of  interest  will  be  five  per 
cent.  (x).  But  mere  ordinary  negligence  on  the  part  of  a  trustee 
will  not  be  a  sufficient  reason  for  charging  him  with  five  per  cent, 
interest  (y). 

Where  a  strong  case  of  corrupt  or  improper  conduct  is  established  Compound  in- 
against  the  trustee,  or  if  he  has  acted  in  direct  contravention  of  an 
express  trust  to  accumulate,  he  wiU  be  charged  in  addition  with  annual 
or  half-yearly  rests  in  the  nature  of  compound  interest  (z).  In  Walker 
V.  Woodward  (a)  the  husband  of  an  administratrix  had  carried  on  a 
fanning  business  with  the  assets  of  the  intestate,  and  in  his  answer  he 
admitted,  that  he  had  made  a  profit,  but  as  he  had  kept  no  accounts 
and  had  blended  the  transactions  of  the  farm  with  his  other  concerns, 
he  could  not  set  forth  the  amount  of  the  profits.  The  account  was 
ordered  to  be  taken  against  him  with  annual  rests,  and  interest  at  five 
per  cent,  on  those  annual  rests.  However  it  has  been  laid  down,  that 
interest  is  never  ^ven  on  the  rents  of  real  estate  (b)  :  and  it  is  also 
against  the  general  practice  to  direct  interest  to  be  calculated  on  the 
arrears  of  an  annuity  (c). 

The  court  will  sometimes  relax  its  general  rule,  and  will  refuse  to  Rule  as  to  inte- 
charge  a  trustee  with  past  interest  in  case  of  a  breach  of  trust,  ^ow  far  re- 
although  he  is  decreed  to  make  good  the  corpus  or  capital  of  the  trust  l^ed. 
fund  (d) :  or  interest  will  be  given  only  from  the  time  of  filing  the 
bill  (e).    However  this  leniency  will  not  be  shown,  unless  the  trustee 
had  sufficient  grounds  for  the  misapprehension  of  his  duties,  and  he 


(»)  HieiM  ▼.  mci8,  3  Atk.  274 ;  Denton 
T.  Shellard,  2  Ves.  239 ;  Lincoln  v.  Allen^ 
1  Bro.  P.  C.  553 ;  Perkuu  v.  Bayntun,  1 
Bro.  C.  C.  375;  Newton  t.  Bennett,  ib. 
359;  UttUkalee  v.  Gaeeoigne,  3  Bro.  C. 
C.  73  ;  Franklin  v.  Firiht  ib.  433 ;  Yomge 
▼.  Combe,  4  Yes.  101 ;  Longmore  v.  Broom, 
7  Ves.  124;  Boehe  t.  Hart,  11  Yes.  58; 
Tebbt  Y.  Carpenter,  1  Mad.  290 ;  Moualey 
V.  Carr,  4  Beav.  49 ;  Hoeking  t.  Nicholla, 
1  N.  C.  C.  478. 

(jr)  Treve9  v.  Towntend,  I  Bro.  C.  C. 
384;  Porbee  t.  Bon,  2  Bro.  C.  C.  430; 
Piety  V.  8taee,  4  Yes.  620;  Poeoele  v. 
Reddington,  5  Yes.  794 ;  Roche  ▼.  Hart,  11 
Yes.  60 ;  Donrford  v.  Doni^ord,  12  Yes. 
127;  AMhburnham  ▼.  Thompson,  13  Yes. 
402 ;  Bate  v.  SeaUe,  12  Yes.  402 ;  Crockett 
V.  Bethune,  1  J.  &  W.  586 ;  Heathcote  ▼. 
Hulme,  ib.  122  ;  Att.^Gen.  t.  Solly,  2 
Sim.  518 ;  Brown  T.  Saneome,  1  M'Qd.  & 
Y.  427;  Sutton  v.  Sharp,  1  Ross.  146; 
Mouiley  y.  Carr,  4  Beav.  49 ;  eupra,  PI. 


[loYestment]. 

(y)  Roche  v.  Hart,  11  Yes.  58. 

(!r)  Stackpole  v.  Stackpole,  4  Dow.  209 
Brown  v.  Southouae,  3  Bro.  C.  C.  107 
Raphael  t.  Boehm,  11  Yes.  92 ;    13  Yes 
407,  590 ;  Dorr^ford  t.  Dorr\ford,  12  Yes 
127 ;  Walker  v.  Woodward,  1  Russ.  107 ; 
yid&  supra,  [Investment],  p.  371. 

(a)  1  Russ.  107. 

lb)  Macartney  y.  Blackwood,  1  Ridg.  L. 
&  S.  602. 

(e)  Robineon  y.  Camming,  2  Atk.  409; 
Tew  y.  Earl  qf  Winterton,  1  Yes.  jun. 
451 ;  Crewze  y.  Hunter,  2  Yes.  jun.  157 ; 
Booth  y.  Leyceeter,  3  M.  &  Cr.  459 ;  Mar- 
tin  y.  Blake,  2  Dr.  &  W.  125.  But  see 
Hyde  y.  Price,  8  Sim.  578. 

(d )  Bruere  y.  Pemberton,  12  Yes.  386 ; 
Maatey  y.  Banner,  4  Mad.  419  ;  Hooper  y. 
Goodwin,  1  Sw.  485,  493  ;  O'Brien  y. 
O'Brien,  I  MoU.  533. 

(«)  Lee  y.  Brown,  4  Yes.  369. 
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Interest  must 
be  prayed  by 
the  biU. 


Trustee  charged 
with  costs. 
When? 


Pa&t  in.    must  also  have  afforded  the  court  eveiy  iacility  for  tJie  invostigatioQ  of 
^""'^^     the  claim  (/). 

—  So  interest  has  been  refused  on  account  of  the  stalenesB  of  tbe 
demand  (g) ;  and  in  one  instance  owing  to  the  small  amount  of  the 
sum  in  question  (A).  It  is  in  the  case  of  trusts  for  charities  however 
that  the  discretion  of  the  court  has  most  frequently  been  exercised  in 
refusing  to  direct  a  retrospective  account  against  the  tmateeB ;  and 
where  there  has  been  a  bona  fide  misapprehension  by  the  trustees,  the 
account  agunst  them  will  usually  be  confined  to  the  time  of  filii^  of 
the  bill  (t). 

It  may  be  observed,  that  interest  will  not  be  given  against  a  trustee, 
unless  it  be  prayed  by  the  bill  (A).  And  the  question  must  be  <ii<y«wi 
of  at  the  hearing  on  further  directions,  and  cannot  regularly  be  broi^ht 
forward  by  petition  (/)• 

A  trustee,  against  whom  a  decree  is  made  with  intereat,  will  not 

necessarily  be  fixed  with  the  costs,  if  the  suit  be  not  occasioDed 

entirely  by  his  mbconduct  («).     But  where  his  breach  of  trust  is  the 

sole  occasion  of  bringing  the  parties  into  court,  he  will  be  decreed  to 

pay  the  costs  (n).    The  discretion  of  the  court  on  this  point  will  be 

governed  by  the  conduct  of  the  trustee  in  each  individual  case.     But 

the  further  consideration  of  the  subject  will  be  reserved  more  couTe- 

niently  for  a  future  place  (o). 

Sad.  Pnwpec-        The  relief  against  a  breach  of  trust  is  in  the  second  place  pros- 

'         pective  in  order  to  prevent  further  injury.   And  with  this  view  the  old 

trustees  and       trustees  will  be  dismissed  from  their  office,  and  others,  appointed  in 

Shftrs  *™*^"^*  ^^  ^^^^  '^^  (P)'     ^^*  ^*  ^  °**^  every  act  amounting  to  a  breadi  of 

trust,  which  will  induce  the  court  to  remove  a  trustee.  The  acts  or 
omissions  must  be  such  as  to  endanger  the  trust  proper^,  or  to  show 
a  want  of  honesty,  or  capacity  to  execute  the  duties  {q).  And  where 
the  failure  in  duty  has  proceeded  from  misunderstanding  (r)  ;  or  from 
foUowing  the  long  uninterrupted  practice  of  their  predecessors  without 
any  improper  motive,  the  court  has  refused  to  discharge  them  &ohi  the 
trust  («). 


(/)  See  AU.'Gen.  t.  Cirfait  CoUege,  2 
Keen,  150,  167;  AtL-Gen,  v.  Prettyman, 
4  Beav.  462. 

(ff)  Merry  v.  Rpvu,  1  Ed.  1. 

{h)  Bane  t.  Cooke,  13  Price,  343  ;  1 
M'Clel.  168. 

(j)  Ante,  Pt.  in.  Div.  11.  Ch.  II.  Sect. 
2,  XIII.  and  caaea  dted. 

(k)  Weymouih  ▼.  Boyer,  1  Tea.  jim. 
426  ;  Bruere  y.  Pentberion,  12  Ves.  389  ; 
lee  Hooper  t.  Geodioin,  1  Swanst.  493. 

(0  Orewze  ▼.  XowM,  4  Bro.  C.  C.  3T6 ; 
Bniere  t.  Pemberion,  12  Ves.  391. 

(m)  Newton  v.  Bennett^  1  Bro.  C.  C. 
362 ;  Bn^hael  t.  Boehm,  11  Yes.  Ill ;  AmA^ 
humhom  ▼.  Thompeon,  13  Ves.  404  ;  oyer* 


8eet.  2,V. 


.  I 


mling  Seere  t.  BImd,  1  Ves.  jm.  294. 

(n)  Cr^kelt  T.  Boikom,  1  J.  &  W.  SS9 
TVMf   y.   Carpemter,  1  IfadL 
MQim,  Pt.  IIL  Diy.  11.  Ch.  IL 

(o)  Vide  poet,  [CoitB]. 

\p)  Att.'Oen.  ▼.  Mipor  ^ 
Bro.  P.  C.  23S ;  «r  pmi9 
Had.  92 ;  Att.'Oen.  ▼.  Mmv,  7 
B. ;  Att.'Oen,  ▼.  Drmmmmutf  1  Be.  Sl  V. 
353 ;  3  ».  162. 

(o)  2  Story  Bq.  Jv.  491. 

(r)  Att.^Qm.  ▼.  Coopere  ftiiif  aij,  » 
Ves.  192. 

(t)  AiL^Oen.  v.CWw  CUE.  S  Km,  IM: 
yids  ttupTti,  p.  1^D« 
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In  case  of  improvident  or  improper  condact  on  the  part  of  a  trustee,     Part  III. 
the  court  will  refuse  to  order  a  trust  fund,  which  had  been  paid  into     CHjImRl. 

court,  to  be  made  over  to  him,  but  will  retain  it  in  court  for  the  -- — 

benefit  of  the  persons  beneficially  interested  (<)•  tained  in  court. 

A  receiver  will  ako  be  appointed  of  the  trust  property,  for  its  imme-  RecdTer  ap. 
diate  and  temporary  protection  against  any  further  breaches  of  trust  \vhen?' 
by  the  existing  trustees,  wherever  the  circumstances  of  the  case 
render  such  a  precaution  advisable  (u). 

A  plaintiff,  who  seeks  to  charge  a  trustee  with  the  consequences  of  The  allegations 
a  breach  of  trust,  is  bound  so  to  state  his  case  upon  the  bill,  that  the  estabLha  c^!^ 
circumstances  alleged,  if  proved,  must  necessarily  and  at  all  events  tain  breach  of 
constitute  a  breach  of  trust.    Therefore  if  certain  payments  by  the    '^ ' 
trustees  are  complained  of  as  illegal,  but  under  certain  circumstances, 
which  are  not  negatived  by  the  bill  or  information,  the  payments  in 
question  might  be  justifiable,  a  demurrer  to  the  bill  for  want  of  equity 
will  be  aUowed  (x). 

2nd.  Of  the  discharge  of  a  breach  of  trust. 

A  trustee  may  be  exonerated  from  the  consequences  of  a  breach  of  Breach  of  trust 
trust,  either  by  an  express  release  from  the  cestuis  que  trusts^  or  by  ^  nargea. 
their  having  concurred  or  acquiesced  in  its  commission. 

A  deed  of  release  by  cestuis  que  trusts  to  their  trustees  must  be  By  a  release 
made  with  full  information  of  all  the  circumstances,  and  of  the  full  quTtnuts^ 
extent  of  the  liability  of  the  trustees :  and  to  avoid  any  question  on 
this  point  it  is  highly  desirable,  that  the  whole  of  the  facts  dionld  be 
fully  recited  in  the  deed.     In  the  case  of  Walker  v.  8ymands(y)f  ^f*^^*°^ 
where  the  law  on  this  subject  was  carefully  considered  by  Lord  Eldon,  such  a  release. 
a  deed  of  compromise  by  a  cestui  que  trust  was  rescinded,  and  the 
co-trustees  were  held  responsible  for  the  loss  of  the  trust  fund,  on  the 
ground,  that  the  cestui  que  trust  had  not  proper  information  of  her 
own  rights  and  the  liabilities  of  the  trustees  at  the  time  of  executing 
the  deed. 

It  is  almost  needless  to  add,  that  a  release  of  this  description  is  per^ 
fectly  worthless,  if  obtained  by  any  suppression  of  facts,  or  fraudulent 
representations,  or  other  undue  practice  on  the  part  of  the  trustee  (z) : 
and  for  this  purpose  imperfect  information  will  be  regarded  as  equi- 
valent to  concealment  (a). 

In  the  late  case  of  Wedderburn  v.  Wedderbum  (b)  the  exeeutoro 
and  trustees  of  a  testator  who  were  also  his  partners,  had  caused  a 

rO  PaektDOod  t.  Madditon,  2  S.  &  St.  232.  Brodenck,  1  P.  Wms.  239 ;  Ctmn  v.  Conn, 

[u)  Ante,  p.  191.  ib,  727-8 ;   Gordon  v.  Gordon^  3  Swanst. 

[jp)  Ait. "Gen.  ▼.  Mayor  qf  Norwich,  2  400 ;  Underwood  v.  Sievene^  1  Mer.  713. 

H.  Sl  Cr.  406i  422.  (a)  3  Swanst.  73. 

(y)  3  Swanst.  1,  see  59.  (b)  Wedderdum  t.  Wedderhnm,  2  Keen, 

Im)  Leonard  y.  XeonorJ,  2  BaD  &  B.  171 ;  722,  749 ;  fif.  C.  4  H.  ft  Cr.  41,  52. 

Jarvia  ▼.  JhUte,  1  Vem.  19 ;   Broderiek  t. 
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Div.  II. 

CHAFTBft  I. 


Release  muBt 
be  by  persons 


By  award  or  re- 
ference to  arbi. 
tration. 


By  concurrence 
of  ee»tm  que 
iruii  in  the 
act 


valuation  to  be  made  of  the  testator^s  share  of  the  partnership  assets, 
and  debited  themselves  with  the  amount  of  that  valuation,  as  held  by 
them  in  trust  for  the  residuary  legatees.  They  then  continued  the 
partnership  business  without  taking  out  and  investing  the  amoont  due 
to  the  testator^s  estate,  and  thus  rendered  themselves  liable  for  i 
breach  of  trust.  A  release  was  taken  from  the  several  cestuis  qiu 
trusts  in  respect  of  their  shares  as  they  respectively  came  of  age,  but 
in  accounting  for  their  several  shares  no  allowanoe  was  made  to  them 
in  respect  of  any  share  in  the  profits  of  the  business,  which  had  been 
carried  on  partially  with  the  trust  capital.  A  suit  was  brought  against 
the  trustees  to  charge  them  with  the  amount  of  those  profits,  and  a 
decree  was  made  against  them,  one  of  the  grounds  of  that  decision 
being,  that  the  release  was  obtained  by  the  trustees  without  affording 
due  information  to  the  eestuis  que  trusts  as  to  the  real  nature  and  efi^ 
of  the  transactions  (b).  In  this  case  the  bill  was  not  filed  until 
twenty-two  years  after  the  eldest,  and  more  than  ten  years  afler  the 
youngest,  of  the  eestuis  que  trusts  had  attained  the  age  of  twenty-one. 

It  is  almost  superfluous  to  remark,  that  a  good  release  can  only  be 
made  by  a  person,  who  is  sui  juris.  Any  such  instrument  executed  by 
a  person  under  disability,  as  by  an  infant  or  feme  cover te^  will  be  merely 
inoperative  (c).  And  the  protection  in  respect  of  infancy  will  be  con- 
tinued, after  the  infant  has  attained  his  full  age,  and  until  he  has 
obtained  all  the  information,  which  might  have  been  had  in  adult 
years  (d). 

However  it  has  been  decided,  that  where  unsettled  demands  between 
a  trustee  and  his  cestui  que  trust  have  been  referred  to  arbitration, 
and  the  reference  has  been  made  a  rule  of  court  under  the  statote,  a 
court  of  equity  has  no  jurisdiction  to  set  aside  the  award  of  the  arbi* 
trators,  though  it  was  made  in  ignorance  of  facts,  which  were  in  the 
exclusive  knowledge  of  the  trustee,  and  which  had  been  unduly  sup- 
pressed by  him.  For  where  the  parties  refer  their  differences  to  an 
arbitrator,  they  put  themselves  at  arms^  length  from  each  other,  and 
the  cestui  que  trust  is  at  liberty  to  ask  the  trustee  all  manner  of 
questions.  And  this  reasoning,  unsatisfactory  as  it  appears,  was 
adopted  and  approved  of  by  Lord  Eldon  in  affirming  the  deci^on  of 
Sir  Thomas  Plumer  in  the  case  referred  to  (e). 

The  concurrence  of  a  cestui  que  trust  in  the  breach  of  trust  un- 
questionably precludes  the  party  so  concurring  from  afterwards 
questioning  the  propriety  of  that  act(/).     Indeed  his  participation 


(b)  Wedderbum  y.  Wtdderbum,  2  Keen , 
722,  749  ;  flr.  C.  4  M.  &  Cr.  41,  62. 

(e)  See  Battman  ▼.  Danitt  3  Mad.  98 
Byder  i.Biciertont  3  Swanst.  82,  n. 

(<f)  Walker  v.  Symonda,  3  Swanst.  69 
Overton  y.  Baniiter,  3  Hare,  503 ;  Wedder- 


bum  V.  Wedderbwm,  4  M.  &  Cr.  41,  50. 

(t)  Auriol  T.  Smiik,  T.  &  R.  121»  136. 

(/)  Walker  ▼.  Synumds,  3  Swanst.  64 
Briee  v.  Stokee,  11  Yes.  326 ;  Nmi  t. 
ter,  5  Sim.  555. 
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in  the  improper  act  will  render  him  primarily  liable  to  make  good  any    Part  III. 
loss  to  the  other  cesttds  que  trusts  to  the  extent  of  his  interest  in  the     CBAma  I 

trust  estate  (^).    However  this  concurrence  will  not  prejudice  the  -      - 

cestui  que  trust,  unless  it  be  made  with  the  knowledge,  that  the  act  in 
question  was  a  breach  of  trust  (A).     The  remedy  for  a  breach  of  trust  Or  by  his  ac- 
may  also  be  barred  by  the  acquiescence  of  the  parties,  who  are  entitled  ^^^•^'**^- 
to  call  it  in  question  (i).     For  instance  where  a  tenant  for  life  had 
permitted  the  fund  to  remain  in  the  hands  of  one  of  two  co-trustees 
alone  for  ten  years  without  any  complaint,  he  was  not  suffered  to 
charge  the  other  trustee  with  the  interest  (A).     And  acquiescence  for 
six  years  has  been  held  a  sufficient  bar  (/).    And  where  a  party  lies  by 
for  twenty-five  (tn)  or  eighteen  yeara  (n),  he  has  been  held  to  be  pre- 
cluded by  his  laches  from  afterwards  asserting  his  rights.     But  length  Difference  in 
of  time  will  not  have  the  same  effect  as  a  bar  to  the  relief,  where  the  lapsconime, 
relation  of  trustee  and  cestui  que  trust  is  still  subsisting,  but  in  that  ^j^^^  ^^f  ^^*^ 
case  relief  will  be  granted  after  a  lapse  of  time,  which  would  otherwise 
have  unquestionably  operated  as  a  bar.     Thus  in  Wedderbum  v.  Wed- 
derhurn  (o)  the  bill  was  not  filed  until  twenty-two  years  after  the 
eldest,  and  more  than  ten  years  after  the  youngest,  of  the  cestuis  que 
trusts  had  reached  twenty-one,  and  the  relief  was  granted  principally 
on  the  ground,  that  the  relation  of  trustee  and  cestui  que  trust  was  still 
subsisting  between  the  parties  (o). 

It  has  been  already  stated,  that  no  acquiescence  will  prejudice  a  Acquieacence 
person,  who  is  ignorant  of  his  rights  (p) :  and  equity  has  repeatedly  partieTiMo-^" 
relieved  against  a  breach  of  trust  notwithstanding  the  length  of  express  ™^^<^^  *^®*r 
or  implied  acquiescence,  where  the  cestui  que  ^ru^^^has  not  had  due 
information  of  the  circumstances  (9). 

It  lies  upon  the  trustee,  who  rests  his  defence  on  the  acquiescence 
of  the  cestuis  que  trusts  in  the  breach  of  trust,  to  prove  that  they  had 
knowledge  or  notice  of  the  facts  (r).  But  where  there  is  doubt  on  that 
point,  the  court  will  refer  it  to  the  Master  to  inquire  and  report  as  to 
the  existence  of  such  knowledge,  or  notice  (»).   But  this  reference  will 


rights. 


(ff)  Booth  Y.  Booth,  1  Beav.  125,  130; 
Greenwood  v.  Wdkrford,  ib,  576 ;  Kellmoay 
T.  Johmony  5  Beay.  319 ;  Lord  Montfort  v. 
lA>rd  Cadoffan,  17  Vea.  490 ;  Lincoln  v. 
JVHffkt,  4  Bear.  427. 

(A)  Walker  ▼.  Symondi,  3  Sw.  64  ;  Buek^ 
eridge  ▼.  GloMte,  Cr.  &  Ph.  135, 6. 

(i)  Briee  v.  StoJtet,  11  Vcs.  319 ;  Lang- 
yard  T.  Gateoigne,  ib.  333  ;  Walker  t.  Sy^ 
ntandSf  3  Sw.  64 ;  Harden  v.  Parsons,  I 
Ed.  145 ;  Walmesleg  y.  Booth,  2  Atk.  25. 

(Jk)  Brice  y.  Stokes,  11  Ves.  326. 

(i)    Walmesley  y.  Booth,  2  Atk.  25. 

(na)  Blewnerhasset  y.  Day,  2  Ball  &  B. 
128. 

(w)  Gregory  y.  Gregory,  Coop.  201 ;  Jac. 
631. 

(o)    Wedderbum  y.  Wedderbum,  2  Keen, 


749  ;  4  M.  &  Cr.  52. 

(p)  Walker  y.  Symonds,  3  Swanst.  64 ; 
Cholmondley  y.  Clinton,  2  Mer.  362 ;  Blen- 
nerhasset  y.  Day,  2  Ball  flfc  B.  137  ;  ante,  p. 
143,  250. 

(q)  Ryder  y.  Bickerton^  3  Sw.  80,  n. ; 
Vkderwood  y.  Stevens,  1  Mer.  712 ;  Adams 
y.  Clifton,  1  Russ.  207 ;  Bowes  y.  London 
Water  Works  Company,  3  Mad.  375 ;  Jac. 
324  ;  Randall  y.  Brrinyton,  10  Ves.  423 ; 
Wedderbum  y.  Wedderbum,  2  Keen,  749  ; 
4  M.  &  Cr.  52 ;  ante,  p.  143,  250. 

(r)  Randall  y.  Errington,  10  Ves.  428  ; 
Lincoln  y.  Wriijht,  4  Beay.  427  ;  Downes 
y.  Grazebrook,  3  Mer.  208 ;  ante,  p.  144. 

(«)  Walker  y.  Symonds,  3  Swanst.  44; 
Broadhurst  y,  Balguy,  1  N.  C.  C.  16. 
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MuBt  be  by  par- 
ties iuijuHa, 


Remainder- 
man not  bound 
by  acquies- 
cence. 


Statutes  of  Li- 
mitation how 
far  a  bar  to 
remedy  for 
breach  of 
trust. 


Usual  indem- 
nity clause 
does  not  extend 
to  breach  of 
trust. 

Discharge 
under  Insolvent 
Act  applies  to  a 
breach  of  trust. 
When? 


not  be  directed,  where  the  defence  of  acquieBcence  is  not  nised  by 
the  answer,  and  is  not  satisfiMctorilj  proved  by  the  evidence  (£)• 

However  even  where  the  oesltci  que  trust  obtains  a  decree  in  his 
favour  after  a  considerable  lapse  of  time^  on  the  ground  that  he  had  no 
information  of  the  breach  of  trust ;  yet  if  he  have  been  g^ty  of 
negligence  in  not  informing  himself  of  his  rights  with  a  view  to  thdr 
due  assertion,  the  court  has  shown  its  disapprobation  of  his  lacha^  by 
limiting  the  aocount  to  the  time  of  filing  the  bill,  and  by  r^uai^  the 
plaintiiF  his  costs  of  the  suit  (a). 

The  acquiescence  must  be  by  persons  competent  to  bind  thenoeelveB 
by  their  acts,  for  the  consent  of  infants  or  married  women  to  aa  ad, 
which  is  a  breach  of  trust,  will  not  prejudice  them,  and  on  the  removal 
of  their  disability,  they  will  be  entitled  to  a  decree  against  their 
trustees  (pc).  Although  the  case  may  be  different^  where  the  act  of 
the  infants  or  femes  coverte  amounts  to  a  fraud  by  them  on  their 
trustee  (y). 

The  acquiescence  of  a  cestui  que  trust  entitled  in  remunder  after  an 
existing  life  interest  will  not  be  binding  on  him  during  the  continuanee 
of  the  preceding  life  estate ;  for  until  his  own  title  accrues  in  poeses- 
sion,  he  has  no  immediate  right  to  interfere  in  the  adminiBtration  of 
the  trust  property  (z)* 

The  Statutes  of  Limitation  are  no  bar  to  the  remedy  of  a  cestui  que 
trust  against  his  trustee  for  a  breach  of  trust  (a).  Although  as  we 
have  already  seen,  a  court  of  equity  adopts  to  its  fullest  extent  the 
analogy  of  those  statutes,  and  refuses  relief  to  a  party  who  lies  by  for 
a  lengthened  period  after  notice  of  the  breach  of  trust  (b). 

The  usual  clause  in  trust  deeds,  providing  for  the  indemnity  of  the 
trustees,  does  not  extend  to  exonerate  them  from  the  eonsequoices  of 
a  breach  of  trust  (c). 

The  discharge  of  a  trustee  under  the  Insolvent  Act  is  no  bar  to  an 
equitable  demand  against  him  by  his  cestuis  que  trusts  in  reqpeet  of  a 
breach  of  trust,  where  the  amount  for  which  he  is  liaUe  Jkeu  noi  heeu 
ascertained  (d).  Although  it  would  be  different,  where  the  debt 
created  by  the  breach  of  trust  is  ascertained  aud  dstermiuedy  either  by 
a  decree  in  a  suit,  or  by  an  account  settled  between  the  parties,  and 
where  the  debt  (being  thus  specifically  in  existence)  is  included  by  the 
insolvent  in  the  schedule  of  debts  filed  by  him  under  the  act  (e). 


(0  Xtiico2ii  T.  Wright,  4  Beav.  427. 

(ii)  JSMrev  T.  Eoii  LomUm  WeUr  Work9 
Cmnpat^,  3  Mad.  384;  aiilv,p.  144|  145. 

{x)  See  B$d€r  v.  BiekttrUnh  3  Swantt, 
8S»  n.;  Baitmm  y.Dmri9,  3  Mad.  98;  Kei- 
kmmg  ▼.  Jahmoth  6  Beav.  319 ;  Bmekeri^ 
Y.  Gkaae,  Cr.  &  Ph.  136 ;  Wtddtriwn  y. 
WMdmrHmif  4  M.  &  Cr.  41,  60 ;  March  t. 
lUiMeU,  3  M.  a  Cr.  31»  42. 

(y)  See  R^der  t.  Biekmitm,  3  Sw.  82,  n.; 
Cory  Y.  Gertehhin,  2  Mad.  40. 


(z)  BitmHi  Y.  CW«y,5  Sim.  181 ;  2  M.& 
K.  225 ;  M/e,  p.  251. 

(«)  Miiim  Y.  GNTlgr,  4  Price,  105$  a^ 
p.  248. 

(b)  Amit,^.  248, adl aee  £ima  V.  €1^. 
3Bro.C.C.  639,n. 

(c)  MuekUw  Y.  FuUmr,  Jac  198 ;  m 
Idmettem  y.  Oihani,  Coop.  33. 

(d)  Suekeridge  y.  Giaue,  Cr.  &  Ph.  121 
(«)  Bwiktridgt  Y.  6iktfc»  Cr.  &  Flu  127. 

132 ;  Gihhont  y.  Bemleg,  2  Hare,  246,  7»  a. 
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And  the  same  distinction  obtains  with  regard  to  the  operation  of  a    Part  III. 
bankrupt's  certificate.      If  the  debt  created  by  the  breach  of  trust  be     chaSmto  i. 

aseertained  in  iU  amount^  so  that  it  may  be  proved  against  the  bank-  q^*^  .. 

rupt's  estate,  it  will  be  discharged  by  the  certificate  (/).     But  where  bankraptcy. 

the  extent  of  the  bankrupt's  liabSity,  tf  any,  still  remains  to  he  deter-  ^^^'^^ 
minedj  and  the  amount  consequently  cannot  be  proved  as  a  debt  under 
the  fiat,  the  certificate  will  be  no  answer  to  a  suit  afterwards  institu- 
ted by  the  cestui  que  trust  (;). 

Where  a  trustee  had  given  a  bond  for  the  due  administration  of  the  ^winf  iad  w- 

trust,  and  upon  the  commission  of  a  breach  of  trust  the  cestui  que  trust  bond,  given  hf 

had  sued,  and  recovered  upon  the  bond  at  law,  that  is  no  dischaige  of  ^  ^^t^  ** 

the  breach  of  trust,  but  the  cestui  que  trust  may  still  compel  a  specific  manoe  of  the 

performance  of  the  trust ;  although  the  relief  will  be  pven  him  only  on  SSchMtte  oli 

the  terms  of  repaying  to  the  trustee  with  interest  the  sum  recovered  on  breach  of  tnitt. 
the  bond  (A). 

In  the  absence  of  any  express  release,  the  conduct  of  a  cestui  que  Waiver  by 

trust  may  also  amount  to  a  waiver  of  his  right  to  relief  against  a  trus-  /,^7(|fthe 

tee  for  a  breach  of  trust,  so  as  to  preclude  him  from  afterwards  assert-  ^s^^  ^  ^^^ 

xi_   ^    •  1  X  against  trustee, 

mg  that  right. 

Thus  where  there  has  been  a  suit  between  the  trustee  and  the  cestvis  By  abstaining 
que  trusts,  in  which  they  might  have  brought  forward  any  ckim  against  ^nl^Lit 
the  trustee  in  respect  of  his  conduct  in  the  trust,  and  they  have  suf-  «spcctmg  the 
fered  the  decree  to  be  made  without  advancing  any  claim,  they  will 
not  be  permitted  to  commence  any  subsequent  proceedings  against  the 
trustee  for  a  breach  of  trust  (t). 

But  if  the  question  of  the  breach  of  trust  could  not  have  been  raised 
in  the  first  suit,  a  cestui  que  trust  although  a  party  to  that  suit  will 
not  be  precluded  from  instituting  a  subsequent  suit  of  his  own,  charg- 
ing the  trustee  with  a  breach  of  trust  (k).  For  instance,  where  there 
had  been  a  legatee's  suit,  in  which  the  usual  decree  was  made  for 
taking  the  accounts  and  for  ascertaining  the  residue,  and  A,  B.  had 
gone  in  before  the  Master  under  that  decree,  and  claimed  the  residue, 
but  no  final  decree  had  been  made  in  the  legatee^s  suit ;  it  was  held, 
that  A.  S.  was  not  precluded  from  instituting  a  fresh  suit  against  the 
executor,  to  charge  him  with  a  breach  of  trust  in  respect  of  his 
accounts  (/). 


{f)  Samu€l  y.  JtmeSf  2  Hare,  246  ;  see      314. 
7.  AMutm^  t  Rose,  196.  (t) 

See  €Jtpmi4  Mart,  6  Ves.  3S5.  (*)  IHd. 


ir«// V.  ^/iMiMii,  t  Rose,  196.  (i)  ^MtdT.JTtalim,  6  Bear.  517. 

(ff)  See  ejppmi4  Man,  6  Ves.  3S5.  (*)  TMdL 

(A)  Mommfi  v.  Ikfmdmg,  2  P.  Wms.  (I)  Ibid. 
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CHAPTER  11. 

OF   THE    BANKRUPTCY    AND   INSOLVENCY   OF   TRUSTEES. 

Real  or  personal  property,  which  is  held  upon  an  express  trust,  is 
not  within  the  intent  of  the  Bankrupt  or  Insolvent  Acts,  and  will  not 
pass  to  the  assignees  on  the  bankruptcy  or  insolvency  of  the  trasr 
tee  (a).  However  if  the  trust  be  merely  constructive^  and  the  equity 
against  the  bankrupt  or  insolvent  be  at  all  doubtful,  the  legal  estate 
will  vest  in  assignees ;  although  it  will  remain  liable  in  their  hands  to 
all  the  same  equities  that  might  have  been  enforced  against  the 
bankrupt  (&). 

Where  a  declaration  of  the  trust  has  been  made  by  the  trustee,  the 
title  of  the  cestuis  que  trusts  will  be  complete  as  against  his  assignees 
upon  his  bankruptcy,  although  the  property  consists  of  choses  in  action, 
and  no  notice  of  the  title  of  the  cestuis  que  trusts  is  given  to  the 
parties  liable  to  the  payment  (c).  And  where  a  trust  of  land  is 
actually  created  previously  to  the  bankruptcy  of  the  trustee,  but  no 
written  declaration  of  the  trust  is  executed  by  him  until  after  the 
commission  of  an  act  of  bankruptcy,  the  subsequent  declaration  is 
sufficient  evidence  of  the  title  of  the  cestuis  que  trusts^  and  will  exclude 
any  claim  by  the  assignees  of  the  trustee  {d). 

The  distinction  between  property,  belonging  beneficially  to  a  bank- 
rupt or  insolvent,  and  that  which  is  vested  in  him  as  a  trustee,  is 
recognized  and  acted  upon  by  courts  of  law.  Therefore  where  a  debt 
or  other  chose  in  action  has  been  assigned  for  a  valuable  consideration, 
and  the  assignor  afterwards  becomes  bankrupt,  it  has  been  held  that 
the  legal  title  did  not  pass  to  his  assignees,  but  remained  in  the  bank- 
rupt as  trustee  for  the  person,  to  whom  he  had  assigned  it,  and  that 
an  action  might  be  brought  in  the  bankrupts  name  against  the  debtor 
to  recover  the  debt  (e). 

Where  the  title  of  the  cestui  que  trust  to  the  property  in  the  bank- 
rupt's possession  is  not  conclusively  established,  a  reference  will  be 
directed  to  the  Master  to  ascertain  and  report  upon  the  existence  of 


(a)  Copemm  t.  Oallant,  1  P.  Wms.  314 ; 
/oy  y.  Campbell,  1  Sch.  &  Lef.  328  ;  Winch 
v.  Keeley,  1  T.  &  R.  619  ;  ex  parte  Gillett, 
3  Mad.  28 ;  Gardner  ▼.  Rowe,  2  S.  &  St. 
346 ;  5  Russ.  258 ;  Pinkeii  ▼.  Wright,  2 
Hare,  120;  ex  parte  Kentincton,  2  V.  &  B. 
79. 

(6)  Taylor  v.  Wheeler,  2  Vera.  564; 
Bennet  v.  Dain»,  2  P.  Wms.  316  ;   Car- 


penter  v.  Mameli,  3  B.  ft  P.  40 ;  ift 
Warinff  v.  Cfoveniry,  2  M.  ft  K.  406. 
.  (e)  Pitikett  T.  Wright,  2  Haxv,  120. 

(d)  Gardner  t.  liowe,  2  S.  ft  St.  346: 
5  Raas.  258. 

(e)  Winch  t.  Keel§y,  1  T.  R.  619;  Cv- 
penter  t.  Mameli,  3  B.  ft  P.  40 ;  J>ai^- 
field  T.  Thmnae,  9  Ad.  ft  E.  292. 


OF   THB   BANKRUPTCY    AND   INSOLVENCY   OF  TRUSTEES.  549 

any  trust  (/) ;  or.  in  some  cases  the  court  will  direct  an  issue  to  be    Part  III. 

tried  at  law  with  the  view  of  determining  that  question  (g).  Chacter  II 

Trust  property  may  be  followed  into  the  hands  of  the  bankrupt  or  : 

insolvent  trustee  whenever  it  is  of  a  tangible  nature ;  and  this  right  trtuVt  right  to 

exists  not  only  with  respect  to  lands  or  other  real  estate  (A),  but  also  '^^^^^^f^J?^ 

as  to  such  personal  and  moveable  effects  as  are  capable  of  being  estotempos. 

identified  (t). — For  instance  money  or  goods  that  are  ear-marked  (A)  J^^Siwt^"^^ 
— or  plate,  &c.  (/) — or  furniture  (m)— or  a  sum  of  stock  standing  in 
the  bankrupt's  name  (n) — or  a  policy  of  insurance  (o) — or  shares  in  a 
trading  or  banking  company  (p) — ^may  be  so  followed ;  and  it  is  imma- 
terial, that  the  trust  property  is  blended  with  other  property  of  the 

same  nature  belonging  beneficially  to  the  trustee  (q).     However  where  the 

where  a  sum  of  stock,  or  a  number  of  shares,  part  of  which  are  held  j!?"*.^"°^.*? 

''  blended  with 

m  trust,  are  standing  in  a  person^s  name  without  anything  to  dis-  other  property, 
tinguish  the  part,  which  belongs  to  him  beneficially,  from  that  which  J^^^^Jjf"*" 
is  vested  in  him  as  trustee,  and  the  trustee  disposes  of  the  whole  of  bankrupt,  in 
the  property,  and  afterwards  repurchases  other  stock  or  shares,  and  ^jf*"*"^ 
there  are  no  means  of  identifying  the  repurchased  property  with  that 
originally  held  by  him  as  trustee,  the  court  would  have  great  difficulty 
in  fastening  the  trust  specifically  on  the  property  so  repurchased  (r). 
But  in  the  case  suggested  above,  if  a  part  only  of  the  stock  or  shares, 
standing  generally  in  the  trustee^s  name,  were  disposed  of  by  him,  the 
court  will  presume,  that  the  disposition  was  confined  to  that  part> 
which  belonged  beneficially  to  him,  and  which  he  had  the  right  to  dispose 
of,  and  that  he  had  no  intention  of  dealing  with  the  part  held  by  him 
as  trustee.     For  instance,  if  one  sum  of  20^000/.  consols  were  stand- 
ing in  the  name  of  ^.,  who  was  trustee  of  one  moiety  and  bene- 
ficial owner  of  the  other  moiety,  and  A.  were  to  sell  and  transfer 
10,000/.  of  the  stock,  the  court  as  against  A.  and  his  assignees  in 
bankruptcy  or  insolvency  would  hold,  that  the  10,000/.  transferred  was 
the  property  of  the  bankrupt,  and  that  the  remaining  10,000/.  con- 
tinued subject  to  the  trust  («). 

Where  the  trust  property  does  not  remain  in  specie^  but  it  has  been  Right  of 
actually  sold  or  made  away  with  by  the  trustee,  the  cestuis  que  trusts  SJJJJ^^g^JJj^t'* 
have  no  longer  any  specific  remedy  against  any  part  of  his  estate  on  for  the  lou  of 
his  bankruptcy  or  insolvency,  but  they  must  come  in  pari  passu  with  *  «*rurtn">a« 
the  other  creditors,  and  prove  against  the  trustee^s  estate  for  the 

(/)  Ex  parte  OUUtt,  3  Mad.  28.  ▼.  Wriffht,  2  Hare,  129. 

(^)  Gardner  ▼.  Rowe,  2  S.  &  St.  346.  (o)  Bozon  t.  Boliand,  1   Mont.  &  Bl. 

(A)  Gardner  v.  Rowe,  2  St.  &  S.  346.  67 ;  11  Sim.  124  ;  Duncan  y.  Chamberlaine, 

<t)  Copeman  t.  Gallant,  1  P.  Wms.  314  ;  11  Sim.  121. 

er  parte  Smith,  4  Deac.  &  Chit.  579.  (p)  Pinkett  ▼.  Wnpht,  2  Hare,  120. 

iJk)  B»  parte  Smith,  4  Deac  &  Ch.  579.  iq)  Pinkett  v.  Wright,  2  Hare,  129. 

it)  Bx  parte  Manh,  1  Atk.  158.  (r)  2  Hare,  128. 

(m)  Ex  parte  MarHn,  19  Yes.  491.  («)  2  Hare,  129. 
(n)  Sx  parU  OiUett,  3  Mad.  28 ;  Pinkett 
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amount  due  to  them  (i).  Where  the  chim  of  the  cestui  que  tnai  s 
for  an  amount  ah^ady  ascertained,  or  which  may  be  readSy  asccrtaiBed 
by  computation,  it  will  be  admitted  to  proof  as  a  matter  of  eonne— 
as  where  it  is  for  a  sum  of  money  either  actually  paid  over  to  the 
trustee  upon  the  trusts  (u),  or  appearing  to  be  due  from  him  on  the 
balance  of  his  accounts  {x)  or  for  which  he  has  been  declared  fiaUe  hj 
a  decree  of  the  court  (y),  or  a  legacy  (z%  or  a  sum  of  stock  (a),— far 
such  claims  amount  to  good  equitable  debts  (&).*  And  interest  en 
the  amount  of  the  original  claim  may  also  be  included  in  the  proof  (c). 
But  where  the  demand  agiunst  the  trustee  ra  founded  on  a  breach  of 
trust,  and  the  extent  of  his  liability  has  not  been  determined  bj  the 
decree  of  the  court,  and  d  fortiori  if  the  commission  of  any  breach  of 
trust,  and  the  existence  of  any  liability  at  all  be  still  uncertain,  ttoe 
will  then  be  no  existing  debt,  which  can  be  proved  under  the  bank- 
ruptcy or  insolvency  or  discharged  by  the  certificate,  but  the  cesini 
que  trusts  may  still  prosecute  and  establish  their  claim  against  him 
by  any  subsequent  proceedings,  notwithstanding  his  certificate  or 
discharge  (<f  )• 

Upon  the  bankruptcy  of  a  trustee,  who  is  indebted  to  the  trust 
estate,  the  debt  may  be  proved  by  any  one  or  more  of  the  eesiuis  qm 
trusts  (e).  Or  upon  their  petition  the  court  will  make  an  order  for  the 
appointment  of  a  new  trustee,  who  will  be  at  liberty  to  go  in  and  ptm 
for  the  amount  due  from  the  bankrupt's  estate  (/).  And  in  flome 
cases  the  court,  without  ordering  a  new  trustee,  will  appoint  a  persoo 
to  prove  on  behalf  of  the  cestuis  que  trusts^  the  costs  of  the  appearance 
of  the  assignees  to  be  paid  out  of  the  bankrupt's  estate  (^).  So  the 
father  of  infant  cestuis  que  trusts  has  been  allowed  to  make  the  proof 
upon  obtaining  an  order  of  the  court  (h) ;  and  on  one  occasion  the 
court  directed  that  the  son  of  the  cesttd  que  trust  might  prove  lor  the 
amount,  retaining  the  dividends  until  further  order  (i). 


(0  Bjp  parte  8hak§ihqftf  3  Bro.  C.  C. 
196 ;  Kebl€  ▼.  Thompton,  ib.  111 ;  e* parti 
Waium^  2  Vet.  &  B.  414 ;  9»  pmU  Fkar^ 
Ji9ld,  1  GL  &  J.  221. 

(«)  Kebk  y.  Thoaqtwn,  3  Bro.  C.  C. 
Ill :  BUk  T.  MotUp,  2  M.  &  K.  312. 

(jr)  B9  parte  Watwn,  2  Yes.  &  B.  414 ; 
ex  parte  lUekardim,  3  Mad.  138. 

(y)  See  Samiat  v.  Jmm,  2  Hare,  246; 
Gibbomt  ▼.  HawU^f  ib,  n. ;  WaU  t.  Atkrn^ 
eoHj  2  Rose,  196. 

(jr)  J&r  parte  Heald^  12  Law  Joum.  N.  S., 
Baiikr.37.j 

(a)  Ex  parte  ShaJkeehqfi,  3  Bro.  C.  C. 
196;  ex  parte  Fairfield,  I  GL  &  X.  221. 


(b)  Arcfab.  Bankpt.  Law,  99, 9th  Ed. 
[e)  Bick  T.  Motltp,  2  M.  &  K.  312; 
Moema  y.  De  Bermuke,  1  Eoi.  301. 


I 

[jum  

(i)  BmeHridge  Y.Glaeee,  Or.  &  Ph.  1^ 

(«}  Bx  parte  Shaketktft,  3  Bro.  C  C 
197 ;  ex  parte  Fku^Md,  1  GL  &  J.  221; 
ex  parte  Fmc,  1  Deac  &  Ch.  357 ;  exf^ 
BAhp,  1  61.  &  J.  175. 

(/)  Sea  ex  porta  ffmmitra,  %Cl^l 
132 ;  ex  parte  inkertole,  ib,  230. 

(jp)  Bxparte  Harris,  11  Law  Joan.  N.S^ 
Bank.  16;  ex  parte  Vhte,  I  DeM.  ft  CI 
357. 

(k)  Bx  parte  Heaiom,  Buck*  386. 

(0  Bx  parte  Viaa,  1  Deae.  ft  G^  357. 


i! 


*  However  it  has  been  decided,  that  an  equitaUe  debt»  thouah  piOTcaU^ 
could  not  be  made  the  foundation  of  a  ooaamiaBioiiy  as  the  petitioiiiii^  acdkor'* 
debt.    Ex  parte  Tmige,  3  V.  &  B.  40 ;  ex  parte  WUUammm,  2  Ves.  252. 
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Where  a  petition  is  preaeated  by  cestuis  que  trusU^  or  by  the  biuik-  Part  III. 
rapt  trustee  himself,  for  leave  to  prove  against  the  estate  for  the  chaftxk'ii. 
amount  of  a  trust  fund,  the  petitioners  wiU  not  be  liable  to  pay  to  the  — — 

assignees  their  costs  of  the  petition  (A).    And  on  the  other  hand  a  cation  for  leave 
bankrupt  trustee^  who  has  been  guilty  of  a  breach  of  trust,  will  not  be  ^  P^^®' 
mtiUed  to  his  costs  of  appearance  on  a  similar  petition  by  the  cesiuis 
que  tru&ts  for  leave  to  prove  against  his  estate  (/)• 

In  some  cases  the  bankrupt  himself  has  been  allowed  to  prove  against  By  bankrupt 
his  own  estate  for  a  debt  due  to  himself  as  trustee  (m).     But  an  order  ^^^* 
must  be  obtained  to  sanction  that  course  (n)  ;  and  the  court  will  guard 
against  the  possibility  of  any  misapplication  of  the  dividends,  by  order- 
ing them  to  be  paid  into  court  (o),  or  to  the  credit  of  the  cause,  if  any 
be  pending  for  the  administration  of  the  assets  (p). 

Where  two  co-trustees  are  both  implicated  in  a  breach  of  trust  by  Where  there 
having  joined  in  a  transfer  of  the  trust  fund  to  one  of  them,  by  whom  J^^i^s^.  ^' 
it  has  been  lost,  there  is  a  joint  and  several  debt,  and  the  cesiuis  que 
trusts  may  prove  for  the  whole  amount  against  the  estate  of  the 
trustee,  who  joined  in  the  transfer,  without  having  recourse  first  to  the 
estate  of  the  trustee,  by  whom  the  fund  was  received  and  wasted, 
although  his  estate  is  primarily  liable  (q)  ;  or  the  proof  may  be  made 
against  both  estates  (r).  And  if  one  of  two  trustees  misapply  the 
trust  fund,  and  become  bankrupt,  an  order  may  be  obtained  by  the 
cestui  que  trusty  to  prove  for  the  amount  against  his  estate,  although 
the  other  trustee  is  solvent  («)• 

Again  where  the  trust  fund  is  misapplied  by  one  of  several  co-trus- 
tees without  the  concurrence  of  the  rest,  and  that  one  becomes  bank- 
rupt, the  solvent  trustees  may  prove  for  the  amount  against  the  estate 
of  the  defaulting  trustee  (t).  But  if  the  co-trustees  have  not  acted,  or 
accepted  the  trust,  the  court  on  the  petition  of  the  cesiuis  que  trusts 
will  appoint  some  other  person  to  prove  (m).  And  if  one  or  more  of 
aevend  co-trustees  have  been  compelled  to  make  good  to  the  cestuis 
que  trusts  the  amount  of  the  trust  fund,  which  had  been  appropriated 
or  otherwise  misapplied  by  their  bankrupt  co-trustee,  they  will  be 
entitled  to  prove  for  the  amount  against  the  bankrupt's  estate  {x). 

It  may  be  observed,  that  where  a  trustee,  who  is  indebted  to  the  How  fax  debt 

from  bankmpt 

Qs)  Ex  parte  Heald,  12  Law  Joum.  N.  S.,  ex  parte  Brooke^  Cook.  163. 

Bankr.  37  ;  ex  parte  Snowlton,  <&.  (p)   Bx  parte  Colman,  2  Deac.  &  Cb. 

(i)  Bx  parte  Harrie,  II  LtL^  JownL^.S,,  584. 

Bank.  16.  (g)  Ex  parte  Shakeehqft,  3  Bro.  C.  C. 

(«•)  Bx  parte  Bnoufiton,  12  Law  Jonm.  197. 

N.  S.,  Bank.  37 ;   ex  parte  Riehardeon,  3  (r)  Keble  v.  Thompton,  3  Bro.  C.  C.  111. 

Mad.  138 ;  ex  parte  Wateon,  2  V.  &  B.  414  ;  h)  Ex  parte  Beilby,  I  Gl.  &  J.  175. 

«r  parte  AtUtu,  Bnek.  479;  Bed  vide  ex  (t)  Bx  parte  /.  Skakeehqfft  3  Bro.  C.C. 

parte  Moodp,  2  Rote,  4]  3.  198 ;  edr  parte  Beaumont,  1  Deac.  &  Ch. 

(a)  Bx  parte  8haw,  1  Gl.  &  J.  127,  aee  360 ;  ex  parte  Stettet,  1  M.  &  Cr.  165. 

163;  ex  parte  CbUhuhnf  I  Mont.  &  Ch.  («)  JEedr/^ar/e^ferrif,  11  LawJo!im.K.S., 


156 ;  ex  parte  Tkring,  1  M.  &  Cr.  75.  Bank.  16. 

(o)  Bx  parte  Leake,  2  Bio.  C.  C.  596  ;  (x)  Lkteoln  y.  Wright,  4  Beav.  427. 
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trust  estate,  is  made  a  defendant  in  a  suit  for  the  administration  of  tbe 
estate,  and  he  afterwards  becomes  bankrupt  or  insolvent,  he  will  not- 
withstanding be  entitled  to  his  costs  incuired  subsequently  iaihehuk' 
ruptcy  or  insolvency,  to  be  paid  to  him  out  of  the  trust  estate,  although 
the  costs  incurred  before  he  became  bankrupt  or  insolvent  will  be  set 
off  against  the  debt :  for  the  previous  debt  is  extinguished  by  the 
bankruptcy  or  insolvency,  while  the  right  to  receive  his  costs  re- 
mains (y). 

A  trustee,  who  carries  on  any  trade  with  the  trust  assets  for  the 
benefit  of  the  cestuis  que  trusts^  will  be  responsible  to  the  creditors  not 
only  to  the  extent  of  the  trust  assets,  but  also  with  the  whole  of  his 
own  property,  and  he  may  be  made  bankrupt,  and  proceeded  against 
in  the  same  manner  as  any  other  trader  {z).  And  it  is  immaterial, 
that  the  trade  is  carried  on  by  him  in  consequence  of  an  express  di^e^ 
tion  in  the  trust  instrument ;  although  the  trust  property  will  doabt- 
less  be  primarily  liable  to  the  creditors,  and  will  be  first  i4)plied  as  iar 
as  it  will  go  in  discharge  of  the  liabilities  (a).  Where  the  amount  of 
the  trust  funds,  to  be  employed  in  trade,  is  expressly  fixed  by  the 
author  of  the  trust,  it  will  be  a  breach  of  trust  in  the  trustees  to  em- 
ploy any  further  portion  of  the  funds  in  the  business,  and  neither  the 
trustees  nor  their  creditors  in  case  of  bankruptcy  can  enforce  any  claim 
upon  the  trust  estate  beyond  the  prescribed  amount  (6). 

In  the  present  state  of  the  law  on  this  point  no  trustee  could  be 
advised  under  any  circumstances  to  undertake  the  responsibility  of 
carrying  on  any  trade  or  business  in  trust  for  others.  For  by  so  doing 
he  adopts  the  same  risks  and  liabilities  as  persons,  who  trade  on  their 
own  account,  while  he  can  participate  in  none  of  the  profits,  and  as  a 
matter  of  ordinary  prudence  a  trust  for  such  a  purpose  should  unhesi- 
tatingly be  declined. 

There  has  already  been  occasion  to  consider  the  jurisdiction  of  the 
court  of  review  to  appoint  new  trustees  in  the  place  of  those  becomiog 
bankrupts,  as  well  as  the  mode,  in  which  that  jurisdiction  will  be  exer- 
cised (c). 

No  power  of  appointing  new  trustees  has  been  conferred  by  the 
legislature  on  the  insolvent  debtors^  court  in  case  of  the  insolvency  of 
trustees,  but  in  such  cases  a  bill  must  be  filed  in  the  Court  of  Chanceit 
for  the  removal  of  the  insolvent,  and  the  appointment  of  a  new  trustee 
in  his  place ;  and  the  insolvency  would  unquestionably  be  sufiScient 
foundation  for  such  an  application  (</),    And  in  the  meantime  wheie- 


(y)  Samuel  t.  /met,  2  Hare,  246;  Gib- 
h9m  y.  HawU^f  ib,  n. 

(i)  Bx  parte  QarUmd,  10  Yes.  119;  cr 
parte  Biekardetm,  3  Mad.  157. 

(a)  Bx  parte  Garland,  10  Yea.  110, 119 ; 
•a  parte  Biekardeom,  3  Mad.  13S,  157. 


(b)  Ba  parte  Garland,  10  Yes.  110;  « 
jwr/e  Biekardeamj  3  Mad.  157 ;  Tbemfm 
T.  Jndrewe,  1  M.  ft  K.  116 ;  Cnibmb  t. 
CutbmtJk,  1  BcaT.  184. 

(c)  Ante,  Ft.  I.  DW.  lU.  Chap.  I. 

(d)  3  Mad.  100. 


i: 
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ever  the  exigencies  of  the  trust  require  it,  a  receiver  will  be  appointed,     Part  III. 

and  an  injunction  granted,  prohibiting  the  receipt  of  the  trust  assets  chaptkr  ii. 

by  the  insolvent  trustee  (e).    A  receiver  has  also  been  appointed  on  - — : 

'  ^  *'  *  Receiver  ap- 

the  baokruptcy  of  an  executor  and  trustee,  and  although  the  testator  at  pointed. 
the  time  of  appointing  him  knew,  that  the  commission  had  issued  (/). 

Where  one  of  three  co-trustees  becomes  bankrupt  after  an  order  of  Effect  of  bank, 

the  court  for  payment  of  money  to  them,  the  proper  course  is,  to  apply  J^c  iSfter  ot^ct 

to  the  court  to  vary  the  order  by  directing  the  payment  to  be  made  to  for  payment  of 

the  two  solvent  trustees  only  (g).    And  in  case  of  the  bankruptcy  of  ™®°®y 
a  sole  trustee,  under  similar  circumstances,  the  appointment  of  a  new 
trustee  should  first  be  procured,  and  an  application  then  made  to  the 
court,  to  vary  the  order  by  directing  the  payment  to  the  new  trustee. 


i 


e)  Mamfitld  ▼.  Shaw,  3  Mad.  100.  {g)  Gage  v.  Whatmough,  10  Law  Journ. 

/)  Langley  t.  Hav)k,  5  Mad.  44.  N.  S.,  Chanc.  234. 


(  «*  ) 
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It  is  one  of  the  settled  principles  of  conrts  of  eqoiiy,  that  tnistea 
shall  not  take  advantage  of  their  situation  to  obtain  anj  penooal 
benefit  to  themselves  at  the  expense  of  their  cestuis  que  inaU. 

However  this  rule  does  not  extend  to  prevent  a  trustee  from  en- 
joying any  benefit  or  advantagCi  which  is  expressly  given  to  him  bjtk 
creator  of  the  trust.  And  we  shall  see  in  a  future  chapter,  tint  a 
trustee  may  be  entitled  to  charge  for  professional  services,  &c.,  wheo 
duly  authorized  to  do  so  (a). 

And  trustees  are  of  course  entitled  to  legacies  expressly  giren  to 
them  by  the  testator.  Although  where  the  legacy  is  given  to  them(Hdj 
as  trustees^  or  as  a  remuneration  for  their  trouble,  &c.,  they  cannot 
claim  it,  if  they  do  not  accept  the  trust  (&).  And  it  is  immaterial  that 
the  trustee  is  prevented  from  acting  by  age  or  infirmity  (c).  But  if 
the  legacy  be  given  to  the  trustee  personally  without  regard  to  the 
office  imposed  on  him,  he  will  be  entitled  irrespectively  of  his  accept- 
ance of  the  office  (d).  And  where  a  testator  appointed  two  trustees,  and 
gave  them  100/.  each  '*  as  a  mark  of  his  respect  for  them,^  and  afte^ 
wards  made  a  codicil,  appointing  two  other  trustees  in  the  place  of  the 
first  two,  and  by  the  codicil  he  also  gave  100/.  to  each  of  the  suhfiti- 
tuted  trustees  ^'  as  a  mark  of  his  respect  for  them,"  the  legacies  to  the 
first  trustees  were  held  not  to  be  revoked  by  implication  by  the 
codicil  (e). 

The  equitable  disability  of  trustees  to  become  the  purchasers  of  the 
trust  estate  originates  in  the  principle  of  the  court  juet  referred  to. 
And  this  disability  is  twofold — 1st,  Where  the  trustee  attempts  to  par* 
chase  directly  from  himself— ajud  2ndly,  Where  the  purchase  is  effected 
by  contract  or  agreement  between  the  trustee  and  his  cestui  que  iruL 

In  the  first  case  the  disability  is  much  more  strictly  enforced  than  m 
the  other.  Indeed  it  was  laid  down  by 'Lord  Erskine,  with  regard  to 
a  trustee  selling  to  himself,  that  "  witiiout  any  consideration  of  fivA 
or  looking  beyond  the  relation  of  the  parties,  that  contract  is  void  "*  (/)• 
However  the  authorities  scarcely  bear  out  that  assertion  in  its  fullest 


(a)  Yide^otf,  Ch.  [AUowances]. 

{b)  HarriMum  y.  Rowhy,  4  Yes.  216 ; 
StaeipooU  v.  Howell,  13  Yea.  421 ;  Read  ▼. 
Devaynn,  3  Bro.  C.  C.  95 ;  DUf  y.  Reed,  1 
S.&St.239;  Bar»«ry.  Border,  3  M.&Cr. 
688 ;  Pigott  y.  Green,  6  Sim.  72;  Caivert 
y.  Sehbem,  4  Beay.  222. 

(e)  Hanbwry  y.  8po9ner,  5  Beay.  630. 


{d)  Hwmbenton  y.  Bmmivetem,  I  P* 
Wmi.  333;  CoekereU  y.  Barter,  i  Btf> 
585;  GHgUke  y.  Pruem,  11  Sim.  2«2, 
Ckrietian  y.  Deteremr,  12  Sim.  264. 

(«)  Bwroen  y.  Bargeae,  1  ColL  N.  C.  C. 
367. 

(/)  Ib  Moree  r.Royal,  12  Yea.  372. 
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extent  (y) ;  for  sach  saleB  (though  primA  facie  invalid)  haye  fii^qiieBtty    Part  III. 
been  sapported  in  equity,  where  it  has  be«i  shown  that  the  fiduciary  CHAPrnihn 

relation  of  the  purchaser  had  ahsolntely  ceased  previously  to  the  pur-  ■ 

chase  (A),  or  that  the  purchase  was  made  with  the  full  concurrence  and 
consent  of  the  persons  beneficially  interested  (who  in  that  case  must 
of  course  have  been  competent  to  give  their  assent  (£)  ).    Or  where  the 
c€itui$  que  trusts  by  their  laches  or  acquiescence  have  debarred  them- 
selves from  their  right  of  questioning  the  transaction  (A).    A  purchase 
by  a  trustee  under  the  sanction  of  the  court  is  also  necessarily  excepted 
from  the  operation  of  the  general  principle  (/).    But  wherever  one  or 
more  of  these  corroborative  circumstances  cannot  be  established,  a  pur- 
chase of  this  nature,  however  fair,  open,  and  honest  in  itself,  will  invari- 
ably be  set  aside  in  equity  on  a  bill  filed  for  that  purpose  by  the  cestuis 
que  trusts  (m).    And  it  is  immaterial  that  the  purchase  is  made  by 
the  trustee  at  a  public  sale  by  auction  (n),  or  in  the  name  of  another 
person  as  his  agent  (o).     Moreover  it  is  unnecessary  for  the  cestui  que  Purchaae  in- 
trust  to  shew,  that  the  trustee  has  obtained  any  profit  or  advantage  by  ^^^^^ 
the  purchase  (j>),  although  that  would  of  course  be  an  additional  reason  derived  no  pro- 
for  the  interference  of  the  court  against  the  trustee,  who  would  be  2$,^  itf^*****^ 
decreed  to  account  for  the  profits  thus  made  {q). 

It  rests  with  the  trustee,  who  relies  upon  any  corroborative  circum-  Burden  of 
stances  in  support  of  his  purchase  to  prove  those  facts.    And  even  J^J^I^JJ  ™. 
where  such  circumstances  are  established  in  evidence,  the  court  will  poit  the  par- 
look  into  the  whole  transaction  with  infinite,  and  the  most  guarded  ^ 
jealousy,  for  the  law  supposes  the  trustee  to  have  acquired  all  the 
knowledge  respecting  the  trust  estate,  which  a  trustee  may  acquire, 
and  which  may  be  very  useful  to  him,  but  the  conununication  of 
which  to  the  cestui  que  trust  the  court  can  never  be  sure  he  has 
made  (r). 

On  the  other  hand  a  purchase  of  this  nature,  thou^  voidable  at  Purchase  bind- 
the  option  of  the  cestuis  que  trusts,  will  be  enforced  against  the  tnis-  ^^^*^®tjjg 
tee,  if  that  course  be  most  for  the  benefit  of  the  trust  estate.    And  option  ot  cestui 
accordingly  the  decree  in  these  cases  usually  directs  the  estate  to  be  ^"^  ''^^' 
put  up  for  sale  again  at  the  price  given  by  the  trustee,  and  if  more  be 


(s)  See  ex  parU  JLaeey,  6  Ves.  625; 
DowneM  ▼•  Grazebrook,  3  Mer.  208. 

(A)  JBjT  jHortt  Bemuttf  10  Ves.  393 ;  M 
parte  Laeept  6  Ves.  626 ;  JDoirneff  y.  Graze' 
brook,  3  Her.  208. 

(I)  Dvwnee  v.  Oraxehntok,  3  Mer.  208 ; 
Rmtdaii  ▼.  Brrktffitm,  10  Yes.  428. 

{k)  C^m^M/y.  TriiM«r,5  Yes.  678. 

(0  See  Om^Mly.  Walker,  5  Yes.  681, 2. 

(m)  CmmpbellT.  Waiker,  5  Yes.  678;  ex 
parte  Laeey,  6  Yes.  625 ;  Lieter  y.  JAeter, 
td.  631;  Downm  y.  OroMekrwk,  3  Mer.  200. 

(fi)  Campbett  y.  Walker,  5  Yes.  678; 
Lister  y.  Idster,  6  Yes.  631 ;  Sanderson  y. 


Walker,  13  Yes.  601 ;  Doumes  y.  Oroze- 
brook,  3  Mer.  200. 

(o)  Wke^fdale  y.  Cooksan,  I  Yes.  9; 
Canqfbell  y.  Walker,  5  Yes.  678 ;  13  Yes. 
601 ;  Domtes  y.  Ormaebrook,  3  Mer.  200 ; 
Bandatt  y.  Brrtngton,  10  Yes.  423. 

(  p)  Ex  parte  Jamas,  8  Yes.  348 ;  ex  parte 
Bennett,  10  Yes.  393 ;  ex  parte  Laeey,  6 
Yes.  627. 

(q)  Fm  y.  Uackreth,  2  Bio.  C.  C.  400 ; 
Whichcote  y.  Lawrence,  3  Yes.  740. 

(r)  Sx  party  Laoey,  6  Yes.  686 ;  ex  parte 
Bennett,  10  Yet.  394. 
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bid,  the  additional  price  will  be  for  the  benefit  of  the  trust  estate,  bot 
if  there  be  no  advance,  the  trustee  will  be  held  to  his  bargain  («). 

A  person,  who  has  been  named  a  trustee  for  sale  in  an  instnimeDt, 
but  who  has  never  accepted  or  acted  in  the  trust,  is  not  a  trustee ;  and 
consequently  he  will  not  be  disabled  from  purchasing  the  trust  pro- 
perty (0- 

The  same  principles  apply,  although  not  with  quite  the  same  strin- 
gency, to  contracts  between  the  trustee  and  his  cestui  que  trust  for  the 
purchase  of  the  trust  estate. 

In  Coles  V.  Trecothick  («),  Lord  Eldon  said,  '^  I  agree  the  cest^  qn 
trust  may  deal  with  his  trustee,  so  that  the  trustee  may  become  the 
purchaser  of  the  estate.  But  though  permitted,  it  is  a  transactbDof 
great  delieacy,  and  which  the  court  will  watch  with  the  utmost  diK- 
gence :  so  much,  that  it  is  very  hazardous  for  a  trustee  to  engage  in 
such  a  transaction.^^  And  again,  ''  a  trustee  may  purchase  from  the 
cestui  que  trust  provided  there  is  a  distinct  and  clear  contract,  ascer- 
tained to  be  such  after  a  jealous  and  scrupulous  examination  of  all  the 
circumstances,  that  the  cestui  que  trust  intended  the  trustee  should 
buy  ;  and  there  is  no  fraud,  no  concealment,  no  advantage  taken  br 
the  trustee  of  information  acquired  by  him  in  the  character  of  trustee." 
But  ''it  is  a  difficult  case  to  make  out,  whenever  it  is  contended  that 
the  exception  prevails''  (x). 

Therefore  in  all  cases  of  purchases  by  trustees  from  their  ccf<i» 
que  trustSy  where  the  equity  is  not  barred  by  acquiescence  or  confinnar 
tion,  the  court  will  carefully  enquire  into  and  sift  all  the  circumstaoces, 
in  order  to  ascertain  the  perfect  fairness  and  propriety  of  the  traos- 
action :  and  it  will  rest  with  the  trustee  to  establish  in  evidence,  that 
there  was  such  a  bona  fide  contract  between  them,  as  according  to  the 
rule  just  referred  to  will  sustain  the  purchase  in  a  court  of  equity  (})• 
The  court,  if  satisfied  as  to  this  evidence,  will  support  the  traifr- 
action  {z).  But  it  is  almost  needless  to  add,  that  if  any  unfur  advantage 
has  been  taken  by  the  trustee,  by  withholding  information,  or  othff 
fraudulent  dealing,  the  purchase  will  be  at  once  set  aside  (a).  And 
mere  inadequacy  of  price  will  go  a  vast  way  in  the  mind  of  the  court  to 
constitute  such  fraud  (ft),  though  the  purchase  will  not  necessarily  beset 
aside  on  that  account  alone  (c).  And  it  is  essential  to  the  validity  of 
such  a  purchase,  that  the  cestui  que  trust  should  be  made  aware,  thai 


(f )  B»  parte  Eeynoidi,  5  Vei.  707  ;  ex 
parte  Hvgkee,  6  Yes.  617  ;  exparte  Laeey^ 
ib.  630 ;  Lieter  v.  Lieier,  ib.  631  s  Sattder^ 
eon  V.  VToUfT,  13  Yes.  601. 

(0  Ckambere  ▼.  Watere,  3  Sim.  42; 
Staeey  ▼.  Blph,  1  M.  &  K.  195. 

M  9  Yes.  244. 

(x)  9  \tM.  246,  7;  and  tee  Moree  ▼. 
Ropal,  12  Yes.  373;  Apl^f  v.Mmre^,  2 
Atk.  59. 


(y)  Set  Hunter  r.AikmM,ZU.bLt'^^ 

(z)  C9iee r.jyecQikiek,9  Yet. 234}  Clr^ 
Y.  Smith,  2  Ed.  134;  Morte  T.Befeiy^t 
Yes.  355. 

(c)  Heme  t.  Meeree,  1  Yen.  46&;  ^ 
Y.Maekretk,  2  Bro.  C.  C.  400;  Se^tt^ 
Dmrii,  M.  &  Cr.  87. 

{b)  Moree  ▼.  JBoycl,  12  Yes.  373. 

(e)  Ooiee  ▼.  lyeeotUeb,  9  Yes.  234. 
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he  is  dealing  with  his  trustee^  as  the  knowledge  of  that  fact  might  put    Part  III. 
him  more  on  his  guard,  and  on  this  ground,  where  the  trustee  pur-  qJ^^^'  ^hiw 

chased  and  took  the  conveyance  in  the  name  of  a  third  person  without  

the  knowledge  of  the  cestui  que  trust,  the  conveyance  was  set  aside 
after  a  lapse  of  several  years  (d). 

For  the  same  reason  a  purchase  by  a  trustee  of  an  estate  put  up  to 
public  sale  by  the  cestui  que  trust  might  not  be  so  easily  supported,  as 
a  sale  hj  private  contract  between  them,  where  the  cestui  que  trust  is 
not  distinctly  informed  of  the  intention  of  his  trustee  to  become  a 
bidder  at  the  sale  (e). 

The  incapacity  of  trustees  to  purchase  proceeds  on  the  facilities,  Mere  dry  trat* 
which  their  situation  gives  them,  of  acquiring  exclusive  advantages  and  *?S/filL**" 
information  ;  consequently  the  same  principle  does  not  apply  to  mere  chasing  from 
dry  trustees — such  as  those  for  preserving  contingent  remainders —  J^^  ^^ 
who  have  practically  no  interest  or  power  with  regard  to  the  trust 
estate  (/). 

On  this  ground  also  where  the  cestui  que  trust  has  taken  upon  him- 
self the  conduct  of  all  the  preliminary  proceedings  requisite  for  the 
sale,  such  as  the  surveys,  the  mode  and  conditions  of  sale,  the  plans, 
the  choice  of  the  auctioneer,  &c.,  and  the  trustee  has  not  been  in  a 
situation  to  acquire  any  exclusive  information  respecting  the  property, 
the  court  will  deal  with  the  contract,  as  if  made  between  two  indifferent 
persons  putting  each  other  at  arms^  length,  and  will  give  effect  to  the 
sale,  though  made  for  an  inadequate  price  (g). 

It  is  almost  superfluous  to  add,  that  the  rule  of  equity,  interdicting  Same  rule  ap- 
the  purchase  of  the  trust  estate  by  trustees,  applies  as  much  to  one  of  c^^esbyone 
several  trustees  as  to  a  sole  trustee  (A).  of  several 

In  all  cases  of  this  description,  whether  the  purchase  be  made  by  ^^^'  . 
the  trustee  from  himself,  or  by  contract  with  his  cestui  que  trusty  the  purchase  by 
right  to  relief  may  be  barred  by  the  confirmation  or  acquiescence  of  the  *™**^  barred. 
cestuis  que  trusts. 

Where  the  person  beneficially  entitled  is  sui  juris,  and  lias  know-  By  confirma. 
ledge  of  the  fraud  committed  against  him,  a  purchase  by  the  trustee  ^^^°* 
may  unquestionably  be  supported  by  a  subsequent  confirmation  (t). 
But,  it  has  been  said  by  Lord  Eldon,  that  where  the  original  fraud  is 
clearly  established,  the  defence  of  a  confirmation  will  be  watched  with 
the  utmost  strictness,  and  will  be  allowed  to  stand  only  upon  the 
clearest  evidence,  as  an  act  done  with  all  the  deliberation,  that  ought 
to  attend  a  transaction,  the  effect  of  which  is  to  ratify  that,  which  in 
justice  ought  never  to  have  taken  place  (A). 

(d)  Uttndall  ▼.  Brrmgtm,  10  Ves.  423.  (A)  WhicKcote  v.  Lawrence,  3  Yes.  740. 

(e)  See  Att-Oen,  y.Lord  Dudley,  Coop.  (i)  Clarke  v.  Swaile,  2  Ed.  134  ;  Morse 
146.                                                                     T.  Itoyal,  12  Ves.  373»  4  ;  Roche  v.  O'Brien, 

(/)  Parket  t.  WMie,  11  Ves.  226 ;  and      1  BaU  &  B.  353. 
see  Naylor  ▼.  Wineh,  1  S.  &  St.  567.  {k)  Moree  ▼.  Royal,  12  Ves.  373,  4  ;  see 

(S)  Colu  Y.  TrteotMek,  9  Ves.  248.  Carpenter  ▼.  Heriot,  1  Ed.  338. 
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Again  the  application  finr  rdief  mart  be  made  within  a  veaaonabk 
time ;  and  the  court  will  refuse  to  set  aside  a  purchase  \pf  a  trvstee, 
in  ^diich  the  ee$iuu  que  trwU$  have  acqniesoed  for  any  eonaidecaUe 
period  (Q.  However  the  nature  and  effaet  of  aoqniescenee  and  ladbei 
as  a  bar  to  relief  in  equity  has  already  been  conaideted,  and  need  not 
again  be  discussed  («)• 

Where  it  is  determined,  that  a  purdbase  by  a  trustee  eannoi  ataad. 
the  €€ii!ui$  fme  tnaU  will  be  entitled  to  have  the  pnqperty  reoonveyed 
to  them  by  the  trustee,  or  by  any  purchaser  from  him  with  notice  of 
the  trust  (n).  This  relief  will  be  granted  on  the  terms  cS  the  cevfau 
qme  truMi*  repaying  to  the  trustee  the  amount  of  the  purehase-money 
paid  by  him,  together  with  interest  at  four  per  cent,  (o)  ;  while  the 
trustee,  or  the  purchaser  with  notice,  will  have  to  account  to  the  em- 
tyii  que  trusts  for  the  rents  and  profits  of  the  estate  (p)  :  and  if  he 
has  been  in  actual  occupation  of  the  property,  he  will  be  also  charged 
with  an  occupation  rent  (;)• 

If  the  trustee  have  expended  money  in  substantial  repairs,  and  im- 
provements of  the  property,  he  will  be  allowed  the  amount  whidi  wffl 
be  added  to  the  purchaso  money  (r).  And  if  on  the  contrary  the  pro- 
perty has  been  deteriorated  in  value  through  the  act  of  the  triMtee, 
he  will  be  chaiged  with  the  loss,  which  will  be  deducted  from  the  par- 
chase-money  (s).  It  seems,  that  if  there  has  been  aetMolfrumd  on  the 
part  of  the  trustee  in  the  acquisition  of  the  estate,  he  wiQ  be  alhiwed 
any  sums  expended  for  repairs^  but  not  for  mere  impro^ememU  (i). 

Although  the  decree  is  against  the  trustee,  he  will  not  neoeaaarilybe 
fixed  with  the  costs  of  the  suit»  where  he  has  been  guilty  of  no  iuipropgr 
conduct  (u).  Although  if  the  cestuis  que  trusts  be  infmnts^  the  tnstse 
will  invariably  be  charged  with  the  costs,  for  the  purchaoc  by  Ura 
under  such  circumstances  will  be  regarded -as  an  improper  develietianef 
duty(x).  The  delay  in  filing  the  bill  may  also  be  material  in  con- 
sidering the  question  of  costs  (y). 

A  lease  of  the  trust  estate,  tak^i  or  renewed  by  a  tmstee,  comes 


(0  (MmpMi  T.  WaUnr,  5  Yes.  660; 
Parkei  y.  Whittf  11  Yes.  226  ;  Gregory  ▼. 
Gregory  f  Coop.  201 ;  Chaimer  t.  Bradi^f  1 
J.  &  W.  59;  Moroe  t.  Bogmi,  12  Yea.  374. 

!m)  Ante,  p.  143, 250. 
n)  VorkBtiidmgt*  Company  y.Mmekengte, 
8  Bro. P.  C. 42 ;  Lord Horiwieke  v.Vomon^ 
4  Yes.  411  ;  es  parte  Jamee,  8  Yes.  351 ; 
Mr  parte  Bennett,  10  Yes.  400;  Att.'Gon. 
▼.  Dadleyt  Coop.  146 ;  Dunbar  y.  TVmIcii- 
nick,  2  BaU  &  B.  304. 

(a)  WhiipdaU  t.  Oookoon^  6  Yes.  6S2, 
stated:  HaU  y.  HalUtt,  1  Cox«  134, 139 ; 
ear  parU  Jameo,  8  Yes.  351 ;  Watson  y. 
Toone,  6  Mad.  153. 

(p)  &  parte  Laeey,  6  Yes.  630;  ex 
parte  Jamee,  8  Yes.  351 ;  Waioon  y.  Toona^ 


8 


6  Mad.  153. 

[q)  Sx  porta  Jamoo,  8  Yes.  351. 

[r)  Tork  BaOding/  Cooepamp  t.  JPXes. 
Jie,  8  Bio.  P.  C.  42 ;  CmnpioU  ▼.  Woilm, 
5  Yes.  682 ;  er  parte  Hmgkoo,  6  Yes.  624; 
ox  parte  Jamoo,  S  Yes.  352;  axpiarte  Bm" 
nott,  10  Yes.  400;  Bokmoom  t.  JUdlm,  6 
Mad.  2. 

(o)  Em  porta  Boomott,  10  Yes.  491. 

(0  Baigk  y.  Prico^  1  WOs.  320 ;  set 
Konneg  y.  Browne,  3  Ridg.  51S. 

(»)  Doomm  y.  QroMokrook,  a  lf«r.  2«. 
where  the  trustee  received  his  eoata. 

S)  Sandero  y.  Walkor,  13  Yes.  001. 
)  jU#.-tei.  y.  JhMo9,  Gbopk  Itf ; 
ante,  p.  144 ;  poot  [Costs]. 
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i^tlun  the  same  rdes  as  B  pundiase  by  hinii  iiH>re  especial  Part  III. 

be  a  boieficial  one,  for  that  is  equivalent  to  a  purchaae  (z).  Gajumn'ilL 

As  a  general  rule  a  trustee  cannot  act  as  the  receiver  or  ocMiaignee  — 

of  the  trust  estate  with  a  salarj.    And  there  are  two  principal  reasons  be  recdfer, 
for  this  rule,  Ist.  That  his  holding  that  situation  would  be  inooDsistent  ^^  conB^snee. 
with  the  duty  of  a  trustee,  who  ought  to  check  and  control  the  receiver 
in  his  management  of  the  estate,  and  2nd.  That  a  trustee  is  bound  to 
give  his  services  for  the  benefit  of  the  trust  estate  without  any  ^ncdo- 
ment  (a).    And  the  same  rule  applies  to  one  of  several  trustees  (&)• 

However  where  there  are  any  special  circumstances  recommending 
the  appointment  of  the  trustee  as  receiver,  as  where  from  his  know- 
ledge and  experience  it  is  for  the  benefit  of  the  trust  to  secure  his 
services,  the  court  has  allowed  the  trustee  to  propose  himself  as  the 
receiver ;  but  even  then  this  will  only  be  allowed  on  the  terms  of  his 
consenting  to  act  vrithout  emolument  (c).  In  a  very  recent  case  how- 
ever Sir  K.  Bruce,  Y .  C,  ordered  a  receiver  of  an  infant's  estate,  with 
liberty  for  either  of  the  two  trustees  to  ofifer  himself,  although  it 
does  not  appear,  that  there  were  any  special  circumstances  requiring 
the  appointment  of  either  of  the  trustees.  According  to  the  report  of 
the  case,  however,  the  attention  of  the  court  does  not  seem  to  have 
been  draMm  to  the  objection  against  the  appointment  of  a  trustee  to 
such  an  office  (d).  This  rule  does  not  apply  to  a  mere  dry  trustee, 
such  as  one  to  preserve  contingent  remainders  (e). 

According  to  the  general  rules  of  evidence  a  trustee,  being  a  plaintiff  Tnutees,  liow 
in  a  suit,  cannot  be  examined  as  a  witness  for  a  co-plaintiff  (/).  But  ^  ^tam^, 
he  may  with  his  own  consent  be  examined  by  a  defendant,  on  an  order 
being  obtained  for  that  purpose  (g).  But  a  defendant  trustee,  who 
has  no  personal  interest  in  the  event  of  the  suit,  is  a  competent 
witness,  and  it  is  a  motion  of  course  to  examine  him  as  such  (A).  And 
in  this  respect  there  is  a  difference  between  trustees  and  executors^ 
i^ho  cannot  be  examined  as  witnesses  in  a  cause  relating  to  their  tes- 
tator's estate  (i). 

And  where  the  trustee  has  any  interest  in  the  event  of  the  suit, — as 
^where  there  is  some  charge  which  he  is  interested  in  rebutting,  or  any 
liability  (however  trivial),  which  depends  on  the  nature  of  the  decree 


(«)  Ker  V.  Lord  Dwnffomumf  1  Dr.  & 
W.  509,  541 ;  KUlick  ▼.  Phsney,A  Bro.  C. 
C  161;  Parker  t.  Brooke,  9  Ves.  583; 
James  t.  Dean,  11  Yes.  392 ;  15  Yes.  236 ; 
Griffin  y.  Grijfin,  1  Sch.  &  Lef.  352;  ex 
peurie  Hufkm,  6  Yes.  617  ;  Ati.'Oen,  t. 
Olarendon,  17  Yes.  500 ;  vide  eupra,  p.  445. 

(a)  Anm.  3  Yes.  515 ; r.  Jolkmd, 

8  Vet.  T2 ;  Sykee  t.  HmUmge,  11  Yes. 
363 ;  SkUon  t.  Jonm,  15  Yes.  584 ;  see 
3£ori9on  ▼.  MoritoHj  4  M.  &  Cr.  216. 

{b) Y.Mimd,  8  Yes.  72. 

(c)  HiUert   ▼.  J^nkme,   11  Yes.  363, 


cited. 

(d)  TVi/  ▼.  Jenkku,  1  N.  a  C.  492. 

(e)  SutiOH  T.  Jonee,  15  Yes.  587. 

(/)  PhilHpt  V.  Duke  ^f  Buckingham,  1 
Yern.  230 ; v.  Fitzgerald,  9  Mod.  330. 

(p)  Armiter  ▼.  Swantcm,  AmbL  393. 

(A)  Mkn  T.  WMt,  2  AUc  228 ;  Goee  ▼• 

Traeey,  1  P.  Wms.  290 ;  OoodiUU  v.  Wei- 

ford,  1  DoQgL  140;  Betiieon  ▼.  Bromley, 

12  Eui,  250  ;  Ph^tpe  t.  Piieker,  6  Taunt. 

220 ;  see  1  BaU  &  B.  100, 414. 

(0  Croft  V.  Pike,  3  P.  Wmt.  182  ; 
PMerbp  ▼.  Pate,  3  Atk.  604. 
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Part  III.    in  the  suit, — ^his  evidence  will  not  be  received  (k).    And  for  the  same 
CHAPna  ill.  I'^^^'Bon  the  testimony  of  a  trustee'^s  wife  will  be  equally  inadmiMble 

under  similar  circumstances  (/). 
Disability  ci  Xhe  disability  of  trustees  to  delegate  the  office  to  another  comes 

legate  the         bI^o  within  the  subject  now  under  consideration.     The  administration 
^^"^^^  of  the  trust  is  a  matter  of  personal  confidence,  which  it  is  a  breach  of 

trust  in  the  trustee  to  make  over  to  a  stranger,  and  the  original 
trustee  will  continue  responsible  for  all  the  acts  of  the  person  so  sub- 
stituted (m).    And  although  trustees  will  be  allowed  to  employ  a  soli- 
citor or  agent,  and  to  govern  themselves  by  his  advice  as  to  their 
conduct  in  the  trust,  yet  they  will  not  be  justified  in  committing  the 
entire  management  of  the  trust  to  him  (n).  And  we  have  already  seen, 
that  even  as  between  co^trustees  the  sole  and  absolute  administration 
of  the  trust  must  not  be  delegated  to  one  or  more  of  the  number  to 
How  far  they     the  exclusion  of  the  others  (o).    However  the  employment  of  an  agmt 
Mcnt."       "   ^^^  carrying  out  mere  ministerial  acts — such  as  the  sale  of  the  pro- 
perty and  purposes  of  that  nature — is  not  within  this  rule,  for  snch 
acts  are  necessary  to  the  discharge  of  the  trust;   and  it  will  be 
sufficient,  that  the  trustee  retains  the  supervision  and  control  over  the 
person  so  employed  (p).    Although  if  the  trustees  suffer  the  attomev 
or  agent  to  obtain  and  keep  possession  of  the  trust  property,  or  any 
part  of  it,  and  it  is  thus  lost,  they  will  in  general  be  responsible  to  the 
cesiuis  que  trusts  for  the  loss  (q). 
Whether  trui-        From  the  observations  of  Sir  L.  Shadwell,  V.  C.  E.,  in  a  recent 
tees  maydeTise  ^g^gg  ^^j  i^  seems,  that  a  devise  by  a  trustee  of  his  estate  is  equally  a 
tmst.   Qiuare  t  delegation  of  the  trust,  and  as  much  a  breach  of  trust,  as  a  conveyance 

or  assignment  inter  vivos.  In  the  course  of  his  judgment  his  Honor 
said,  ^'And  here  I  must  enter  my  protest  against  the  proposition, 
which  was  stated  in  the  course  of  the  argument,  that  it  is  a  beneficial 
thing  to  devise  an  estate,  which  is  vested  in  him  in  that  character. 
My  opinion  is,  that  it  is  not  beneficial  to  the  testator^s  estate,  that  he 
should  be  allowed  to  dispose  of  it  to  whomsoever  he  may  think  proper; 
nor  is  it  lawful  for  him  to  make  any  disposition  of  it.  He  ought  to 
permit  it  to  descend  ;  for  in  so  doing  he.  acts  in  accordance  wiUi  the 
devise  made  to  him.  If  he  devises  the  estate,  I  am  inclined  to  think, 
that  the  court,  if  it  were  urged  to  do  so,  would  order  the  costs  of 
getting  the  legal  estate  out  of  the  devisee,  to  be  borne  by  the  assets 

of  the  trustee.     I  see  no  substantial' distinction  between  a  conve^-ance 

tf 

(*)  Frank  v.  Maintoaring,  2  Bear.  126;  ex  parte  Tbimuenif,  1  MoU.  139;  TVnwr 

see  Smith  v.  Duke  (j/  Chandot,  Bam.  416.  v.  C&mey,  5  Beay.  515. 

(/)  Frank  v.  Mamwarinff,  2  Beav.  126.  (o)  Ante,  p.  300. 

(w)  Chalmere  ▼.  Bradley,  IJ.  &  W.  68 ;  \p)  B*  parte  Betehier,  Amb.  219  ; 

Adam9  v.  Clifton,  1  Russ.  297 ;  Wilkinson  v.  Bacon,  5  Ves.  335 ;  amtgh  t. 

V.  Parry,  4  Rass.  272  ;  Ilulme  v.  Hulme,  M.  &  Cr.  497. 

2  ^'*  *  K.  682.  (^)  Ex  parte  Towneend,  1  MoU.  139 

(n)  Chambere  v.  Minchin,  7  Ves.  196 ;  (r)  Cooke  ▼.  Cramjord,  13  Stm.  97. 
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by  act  inter  vivos  and  a  devise,  for  the  latter  is  nothing  but  a  post    Part  III. 
mortem  conveyance ;  and  if  the  one  is  unlawful,  the  other  must  be  ohaftcb  III. 

unlawful.'^    In  the  case  in  which  these  observations  were  made  an  

estate  was  devised  to  three  trusteesi  in  trust  that  they  or  the  survivors 
or  survivor  or  the  ^^  heirs ^  (without  adding  ^assigns'*'')  of  such  sur- 
vivor should  sell.  The  sole  acting  trustee  devised  the  estate  to  M. 
and  N.  upon  the  trusts  affecting  the  same,  and  the  Vice-Chancellor 
held,  that  M.  and  N,  could  not  execute  the  trust  for  sale  as  it  was  not 
limited  to  the  assigns  of  the  original  trustees.  It  will  be  observed, 
that  his  Honoris  observations,  which  have  been  stated  above,  as  to  the 
general  incapacity  of  trustees  to  devise  the  trust  estate,  were  not  re- 
quired for  the  decision  of  the  case,  and  are  therefore  clearly  extra- 
judicial. It  is  singular  that  the  power  of  trustees  to  devise  an  estate 
held  upon  subsisting  trusts  should  never  have  been  determined  by  a 
distinct  judicial  decision.  But  in  the  absence  of  such  an  authority  the 
cases,  which  have  settled  that  a  general  devise  will  pass  a  trust 
estate  (s)  would  seem  to  be  strongly  in  favour  of  the  existence  of  this 
power :  unless  indeed  they  should  be  held  to  apply  only  to  the  devise 
of  a  mere  dry  legal  estate  and  not  to  active  and  discretionary  duties 
and  powers.  Moreover  with  great  deference  to  his  Honor's  opinion, 
which  within  the  writer'^s  knowledge  is  supported  by  that  of  some 
most  eminent  members  of  the  profession,  it  is  conceived,  that  a  dis- 
tinction might  fairly  be  drawn  between  a  delegation  of  a  trust  to  take 
effect  in  the  trustee^s  lifetime,  and  one  to  take  effect  only  after  his 
death  :  for  by  the  trustee's  death  the  trust  must  necessarily  be  trans- 
ferred to  some  one  else ;  and  the  argumentum  ab  inconvenienti^  in  case 
of  the  infancy  of  the  heir,  might  also  be  urged  in  favour  of  the  power 
of  the  trustee  to  devise,  at  all  events  where  the  trust  is  limited  to  the 
assigns  of  the  original  trustee. — A  final  decision  on  the  point  is 
unquestionably  most  desirable,  but  in  the  meantime  no  trustee  could 
be  advised  to  devise  a  still  subsisting  trust,  nor  could  the  devisee  safely 
act  in  its  performance. 

(«)  Antef  p.  270. 
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Part  III. 

Div.  II. 
Ghajptxr  IV. 

Sbct.  1. 

Right  of  tnu- 
tees  to  institute 
suits  for  the 
administration 
of  the  trust. 


Trustee  filing  a 
bill  must  have 
accepted  the 
trust. 


Ceaiuu  que 
iruits  must 
generally  be 
parties  to  the 
suit. 


Exceptions  to 
that  rule. 


I.- 

IL- 

III.. 

IV.. 


CHAPTER  IV, 

OF   surra  BT   AND   AOAIN8T  TBUSTKES. 

'Of  Suits  and  Actiona  by  T}rustee8, 

'Of  Suits  and  Actions  against  Trusiees, 

'Of  the  Effect  of  Suits  instituted  by  mr  tigakut  Trmtem. 

Of  CosU. 


Sect.  1. — Of  Suits  and  Acttans  by  Trustees* 

Trustees  have  an  undoubted  right  to  come  to  the  coart  for  its  as- 
sistance and  protection  in  all  cases  of  doubt  or  difficulty  in  the  admi- 
nistration of  the  trust  (a).  And  the  personal  representatives  of  a 
deceased  trustee  are  entitled  to  the  same  privilege  (b).  And  so  where 
any  legal  proceedings  have  been  commenced  against  trustees,  thej  sk 
entitled  to  come  to  the  court  for  its  protection,  and  to  obtain  di^e^ 
tions  as  to  the  mode  of  defence,  if  any,  to  be  adopted,  and  to  stay  the 
proceedings  against  them  in  the  mean  time(c).  And  if  a  soit  be 
pending  between  the  parties  at  the  time,  the  application  may  be  made 
by  a  petition  in  that  suit  ((f). 

In  order  to  sustain  a  suit  by  a  trustee  it  must  be  shewn,  that  he  las 
accepted  the  trust ;  and  the  mere  fact  of  a  person^s  being  named  as  a 
trustee  in  articles  for  a  settlement  vrill  not  give  him  a  suffici^it  interest 
to  file  a  bill.  However  it  is  not  necessary,  that  he  should  have  aetnaDy 
executed  the  trust  deed ;  and  it  will  be  sufficient  to  shew,  either  \fS 
letters  or  by  the  acts  of  the  parties,  that  the  pliuntiff  has  been  reeof 
nized  as  trustee,  and  has  accepted  the  trust  (e). 

As  a  general  rule  a  trustee  cannot  institute  proceedings  in  eqnitj 
relating  to  the  trust  property  without  making  the  whole  of  the  eerM 
que  trusts  parties  (/).  And  where  the  existence  of  a  donbtfiil  daim 
occasions  the  necessity  of  the  suit,  the  person,  who  is  interested  under 
that  claim,  must  also  be  joined  as  a  party  (y). 

However  there  are  exceptions  to  this  rule, — as  where  trustees  under 
a  deed  upon  trust  to  sell  and  to  apply  the  produce  amongst  creditors 
or  others,  are  empowered  to  give  discharges  to  the  purchasers  ;—f^ 
such  a  provision  will  be  treated  as  a  declaration  by  the  author  of  the 


(a)  See  CurteU  v.  Candler,  6  Mad.  123 ; 
Coventry  t.  Coventry,  1  Keen,  758 ;  Taibot 
T.  Barl  <if  Radnor,  3  M.  &  K.  252 ;  Hetam 
V.  Welle,  1  CoU.  N.  C.  C.  323. 

(h)  Greenwood  v.  Wakeford,  1  Beav. 
576. 

(c)  Bdyeeumbe  ▼.  Carpenter,  I  BetT.  173. 

(d)  1  Beav.  171. 


(e)  Cook  V.  iBVycr,  1  Hare,  49S,  504. 

(/)  Kirk  y.  Clark,  Prtc  Ch.  275;  Cd- 
verley  ▼.  Pke^,  6  Mad.  232 :  Dovfla  t 
SorifaU,  2  S.  ft  St.  184 ;  1  Don,  Cb.  P^ 
311;  Moner. 8adler,lCo:^ 352;  Jii|M* 
Thyhr,  I  Beatt.  93. 

(^)  T^hot  T.  Sari  ^f  Radnor,  3  tf •  < 
K.  252. 
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trust,  tbat  the  presence  of  the  parties  benefieially  interested  shall  not    I^art  III. 
be  necessary  in  a  suit  by  the  trustees  to  enforce  a  sale  (A).*  CHXPrnt  IV. 

And  an  important  alteration  has  recently  been  made  in  the  praclsce       S»ct.  l. 
of  the  court  on  this  point,  where  real  estate  is  devised  by  mil  to  tms-  Effect  of  30th 
tees  for  sale.    For  the  SOth  of  the  general  orders  of  August  1841  «^<rfAjigiiBt, 
declares,  that  in  aU  suits  concerning  real  estate,  which  is  vested  in 
trustees  by  ckoise,  and  such  trustees  are  competent  to  sell  and  give 
discharges  for  the  proceeds  of  the  sale  and  for  the  rents  and  profits, 
such  trustees  shall  rq>re8ent  the  persons  benefimlly  interested  in  th^ 
same  manner  as  executors  or  administrators  represent  the  persons 
benefieially  interested  in  per8(»ml  estate ;  and  in  such  cases  it  diall  not 
be  necessary  to  make  the  persons  beneficially  interested  parties  to  the 
suit ;  although  the  court  on  the  hearing  may  order  them  to  be  made 
parties.^ 

Previously  to  this  order  all  legatees,  whose  legacies  were  charged  on 
the  land,  and  other  persons  taking  a  beneficial  interest  in  the  real 
estate  under  a  will,  however  numerous,  must  have  been  brought  before 
the  court,  as  well  as  the  devisees  in  trust  (t).  Although  a  contrary 
doctrine  has  been  countenanced  by  Lord  Redesdale  in  his  Treatise  on 
Pleading  (k). 

Where  the  interest  of  the  eestuis  que  trusts  is  collateral  to  the  Where  the  in- 
rights  of  the  plaintiff  trustee  and  the  defendant  to  the  suit,  it  has  qu$ tntguL^^ 
been  decided,  that  the  suit  may  be  maintained  without  making  them  collateral  to  the 
parties, — as  where  a  bill  is  filed  by  one  trustee  against  his  co-trustee  to 
compel  him  to  replace  the  trust  fund,  which  had  been  misapplied  or 
appropriated  by  him,  the  eestuis  que  trusts  are  unnecessary  parties  (Q. 

(A)  CmherUy  t.  Pkelp,  6  Mad.  232 ;  tee  (k)  Mitf.  PL  174,  4th  edit. 

JVakenum  v.  Rutland,  8  Bro.  P.  C.  145.  (/)  Franco  ▼.  Franco,  3  Yes.  75 ;  Mojf  ▼. 

(t)  3forte  T.  SadleTt  1  Cox,  352;  1  Dan.  Selby,  1  N.  C.  C.  235 ;  1  Dan.  Ch.  Pr.  312. 
C;h.  Pr.  314. 


*  It  may  be  observed  however,  that  this  exception  does  not  bold  good, 
'where  the  suit  is  for  foreclosure,  and  not  for  a  sale  :  and  in  that  case  the  ces- 
tuis  que  trusts  must  be  made  parties.  See  Calverley  v.  Phelp,  6  Mad.  229 ; 
Osboum  V.  Fallows,  1  R.  &  M.  741. 

-f"  It  has  been  decided,  that  this  order  applies  only  in  those  cases,  where  the  Thirty-eighth 
U^^al  estate  is  vested  in  the  devisees  in  trust.     And  wherever  the  legal  estate  ^^^  ?^^^\, 
is  outstanding,  the  old  practice  will  still  prevail,  and  the  eestuis  que  trusts,  as  ^eiral^ate  b 
vireU.  as  the  persons  who  have  the  le^al  interest,  must  be  joined  with  the  tms-  y^edin  the 
tees  as  parties  to  a  suit  respecting  the  estate.     Turner  v.  Hind,  12  Sim.  414.  trustees. 

And  the  order  only  applies  where  the  trustees  have  an  immediate  and  abso-  xnd  where  the 
lute  power  of  selling.    Tnerefore  where  the  power  was  to  sell  vnth  the  consent  power  of  sale  is 
of  the  tenant  for  Itfe,  and  that  consent  was  not  proved,  the  case  was  held  not  absolute  and 
to  be  within  the  order.    Lloyd  v.  Smith,  12  Law  Joum.  N.  S.,  Chanc.  467.     immediate. 

'Where  the  persons  beneficially  interested  had  been  joined  with  the  trustees  Effect  of  that 
as  parties  to  a  suit,  instituted  before  the  making  of  the  SOth  order  of  August  order  upon 
1 841 ,  they  may  properly  be  dismissed  at  the  hearing.     Tarbuek  v.  GreenaU,  wit«  already 
3  Beav.  358.  instituted. 
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Part  III.  And  so  where  a  suit  was  instituted  by  a  trustee  against  the  ce$tui  qm 
CBAFTma  IV.  ^''*^^  '^^  ^^^^  ^  compel  the  restitution  of  the  trust  property,  of  which 
s«CT.  1.  he  had  acquired  possession,  it  was  held  that  the  other  cestuis  que  tntsU 
need  not  be  joined  as  parties  (m). 
When  tnutees  Xhe  trustees  and  cestuis  que  trusts^  having  no  conflicting  interests, 
truiU  may  join  nuiy  be  joined  together  as  co-plainti£b  in  a  suit.  But  this  cannot  be 
as  oo-plaintifik.   <}one,  where  the  cestuis  que  trusts  have  any  adverse  claim  against  the 

trustees;  and  in  that  case  a  bill  so  framed  will  be  dismissed  with 
costs  (n).  On  one  occasion  however  where  in  the  course  of  the  suit 
it  turned  out,  that  a  question  of  this  description  was  likely  to  arise 
between  the  trustee  and  cestuis  que  trusts,  who  were  co-plaintiflb  in  the 
suit,  the  court  on  the  motion  of  the  cestui  que  trust,  allowed  the  firame 
of  the  suit  to  be  altered  by  striking  out  the  name  of  the  trustee  as 
plaintiff,  and  making  him  a  defendant,  in  order  to  prevent  any  injury 
to  the  cestuis  que  trusts  (o). 
Of  actions  It  It  has  been  already  stated,  that  the  trustee  in  whom  the  legal 
Uwb,  tnutee..  j^^^^  ;„  ^^^^^  ;,  ^^t^,  -^  the  proper  penon  to  bring  aoy  .etiao 

at  law  for  asserting  or  defending  the  legal  title.  And  we  have  seen 
to  what  extent  the  interest  of  the  cestui  que  trust  will  be  taken  notice 
of  by  a  court  of  law  (p).  Where  trustees  sue  at  law  for  a  breach  of 
covenant  on  behalf  of  their  cestuis  que  trusts  without  any  damage  to 
themselves,  they  will  not  be  restricted  to  the  recovery  of  mere  nominsl 
damages  (9). 

Sect.  2. — Of  Suits  and  Actions  against  Trustees, 

A  suit  in  equity  may  be  brought  against  trustees  either  by  strangers, 
Soita  by  or  by  thQ  cestuis  que  trusts.     In  suits  by  strangers,  it  will  not  be  sdt 

J^2J*J^^^^  cient  as  a  general  rule  to  make  the  trustees  the  only  defendants,  but  the 
CMuU  qu§  cestuis  que  trusts  must  also  be  brought  before  the  court  (r)  ;  more 
/TM/t  must  also  especially  where  they  are  infants  (s).  But  the  exceptions  to  this  rule 
sQch  snits."^  ^  ^^®  ^^^^^  ^^  ^^^^  ^!f  trustees  as  plaintiffs  (t)  will  also  hold  good  in 
Exceptions  to  the  case  of  suits  against  them  as  defendants.  And  the  30th  order  of 
A  ..  _. .  August,  1841,  which  has  already  been  stated  and  considered  (ti),  applies 

equaUy  to  suits  by  or  against  trustees  (x).* 

(m)  Bridget  y.  Hamet,  1  CoU.  72;  see  JPklh»$,  1  R.  &M.  741 ;  HbUmmd  r.  BUer. 

Bobinton  ▼.  Sffont,  7  Jur.  738.  3  Hare,  68;  1  Dan.  Ch.  Pr.  348;  Catwt 

n)  Jacob  ▼.  Luetu,  1  BeaY.  436.  Parties,  207 ;  FntkfiM  t.  J9«s#,  3  Ab^ 

0}  Hall  y.  Lack,  2  N.  C.  C.  631.  751 ;  PinkuM  y.  Pctcn,  5  Be«y.  253. 

j»)  Ante,  p.  260, 308.  (#)  Orrok  y.  JKwicy,  Jac  523. 

q)  Leihbridgc  y.  Myiiim,  2  B.  &  Ad.  (/)  Preoeding  section. 

(r)  WhUiler  y.  Webb,  Bunb.  53;  Gt/-  C*)  (kbom§  y.  fbrfnum,  2  Umn,  65S; 

verleg  y.  Pkelp,  6  Mad.  231 ;  Oeboum  y.      13  Law  Jonm.  N.  S.,  Chanc  123w 


that  rule. 


*  Under  the  30th  order  of  August,  1841,  trustees  by  devise  for  the  sale  sf 
real  estate  with  the  power  of  giving  discharges  will  represent  all  the 
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Although  the  trustees  have  no  active  duties  to  discharge  in  the  nian-     Part  III. 
agement  of  the  trust  estate,  and  although  the  question  at  issue  in  the  cni^'  ^\V 
cause  is  to  be  fought  principally  by  the  cestuis  que  trusts^  the  trustees       Sect.  2. 
must  notwithstanding  be  brought  before  the  court  as  co-defendants,  in  Trurtces  must 
respect  of  the  legal  estate  vested  in  them,  and  a  suit  against  the  cestuis  ^  ^f^^  parties 
que  trusts  only  will  be  defective  (y).    And  this  rule  applies  to  new  eettuU  jS^ 
trustees,  who  have  been  duly  appointed  under  a  power  upon  the  death  *"«»'»• 
of  the  old  trustees,  pending  a  suit,  to  which  the  old  trustees  were 
parties ;  and  in  such  a  case  the  new  trustees  must  be  brought  before 
the  court  by  a  supplemental  bill  (z).    And  so  where  there  are  two 
sets  of  trustees,  (one  in  this  country,  and  the  other  abroad,)   the 
foreign  trustees  must  be  made  parties  to  a  suit  respecting  the  trust, 
unless  there  is  some  sufficient  reason  to  the  contrary  (a).     But  where  Effect  of  24th 
a  mere  trustee  having  no  other  interest,  cannot  be  discovered,  the  Jy^^c^eo  ^  ^ 
24th  section  of  Sir  Edward  Sugden's  Act,  (1  Will.  IV.  c.  60,)  em- 
powers the  court,  on  proof  by  affidavit  that  diligent  search  and  enquiry 
has  been  made  after  him,  to  hear  the  cause  and  make  a  decree  against 
the  absent  trustee,  as  if  he  had  regularly  appeared. 

The  onerous  character  of  this  rule  of  pleading,  which  required  the  Effect  of  23rd 
presence  of  the  trustees  in  every  case,  has  also  been  much  alleviated  "®^  ®'^^« 
by  the  recent  general  orders  of  the  court  (6).     The  23rd  order  of 
August,  1841,  enables  a  plaintiff  to  proceed  against  a  trustee  or  other 
forroal  party  against  whom  no  direct  relief  is  required,  by  serving  him 
^th  a  copy  of  the  bill  omitting  the  interrogating  part,  and  by  praying 
(instead  of  the  usual  subpcena  to  appear  and  answer)  that  the  defen- 
dant being  served  with  a  copy  of  the  bill  may  be  bound  by  the  pro- 
ceedings in  the  suit.      By  the  26th  of  the  same  orders  the  formal 
party  may  appear  and  answer  in  the  usual  course,  if  he  so  please,  but 
it  will  be  on  the  penalty  of  paying  the  costs,  unless  the  court  order 
otherwise.     However  these  orders  do  not  apply  where  any  account, 
payment,  conveyance,  or  other  direct  relief,  is  sought  against  a  defen- 
dant ;  and  it  must  frequently  be  a  matter  of  very  nice  discrimination, 
to  determine  who  is  such  a  formal  party  as  to  come  within  the  scope  of 
the  orders  (c). 

(jf)  Hohwn  V.  Stameer,  9  Mod.  80 ;  Jone»  (x^  AiL-Gen,  v.  Fonier,  2  Hare,  81. 

'-  J(me9,  3  Atk.  110;  Dormer  v.  Forteteue,  (o)  Weatherby  v.  St.  Giorgio ^  2  Hare, 

if.   133  ;  Bagg  v.  Forster,  1  Ch.  Ca.  188;  624. 

tit,' Gen   ▼.    Green,  2  Bro.   C.  C.  493;  {b)  Ord.    Gen.    Angast,    1841,    XXIII. 

7ijrord  V.  Hart,  I  Sch.  &  L.  386 ;  Bromley  XXIV.  XXV. 

.  Holland,  7  Yes.  14 ;  Wood  v.  Williamg,  (c)  See  Lloyd  v.  Lloyd,  1  N.  C.  C.  181. 
Mad.  186. 

eneficially  interested,  not  only  in  a  suit  brought  by  a  claimant  paramount  to 
be  devise,  but  also  in  a  suit  by  one  of  the  parties  claiming  under  the  will :  and 
lat  even  though  the  conduct  of  the  trustees  be  impeached  by  the  bill.  Osbom 
.  Foreman^  2  Hare,  656  \  8.  C,  \Z  Law  Journ.  N.  S.  Chanc,  123. 
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Part  III. 

DlY.  II. 

Chaptsr  IV. 

Sbct.  2. 

Or  in  suits  by 
ee»hU$  qu$ 


Husband  of 
feme  trustee 
must  be  made 
a  party. 

And  represen- 
tatiyes  of  de- 
ceased trustee. 

SeeWf  trustee, 
who  has  never 
acted  and  liaa 
disclaimed. 

But  a  trustee, 
who  has  not 
disclaimed, 
must  be  made  a 
party. 


Unless  the  suit 
is  only  for  the 
accounts  of  the 
trust  estate. 


Practice,  where 
there  are  dis- 
tinct trusts  and 
sets  of  trustees. 


On  the  other  hand,  in  suits  by  cestuis  qm  trusts  against  straiten 
respecting  the  trust  estate,  the  rule  of  practice,  requiring  the  presence 
of  the  trustees  as  parties,  is  equally  imperative  (<2)«*  And  where  all 
the  cestuis  que  trusts  do  not  join  as  co-plainti£b  in  a  snit,  those,  who 
are  not  plaintifll^  must  be  brought  before  the  court  as  defendaDt& 
Although  it  has  been  decided,  that  in  the  case  of  several  cestm  qu 
trusts f  who  are  entitled  to  certain  aliquot  parts  of  an  ascertained  tmst 
fund,  one  of  them  may  sue  the  trustee  for  his  share  without  joiniiig  tbe 
other  cestuis  que  trusts  as  parties  to  the  suit  (e). 

There  has  already  been  occasion  to  consider,  how  far  a  suit  may  be 
brought  by  cestuis  que  trusts  against  one  or  more  of  several  co-trustees 
for  a  breach  of  trust,  without  joining  the  others  as  parties  (/). 

The  husband  of  %feme  trustee  is  liable  for  his  wife's  conduct  in  tbe 
administration  of  the  trust,  and  may  be  sued  in  respect  of  that 
liability  (q).  And  so  the  personal  representatives  of  a  deceased  tnsr 
tee  are  accountable  and  may  be  sued  for  any  breach  of  trust  oominitted 
by  their  testator  in  his  lifetime  (A). 

A  trustee,  who  has  never  acted  or  otherwise  accepted  the  trust,  and 
who  has  disclaimed^  ought  not  to  be  made  a  party  to  a  suit  re^^ectiDg 
the  trust  property  (t). 

But  if  a  person  named  trustee  in  an  instrument  have  not  disclamti, 
he  must  be  joined  as  a  party,  and  on  putting  in  his  discbimer  the  bill 
may  be  dismissed  against  him.  But  in  such  a  case  he  will  have  his 
costs  only  as  between  party  and  party,  even  though  he  be  contiDuedi 
party  till  the  hearing  (A). 

However  there  will  be  an  exception  to  this  rule,  where  the  object  of 
the  suit  is  merely  to  obtain  the  accounts  of  the  trust :  for  in  that  cue 
if  a  trustee  have  never  accepted  or  acted  in  the  trust,  and  the  bill  state 
that  fact,  it  will  not  be  essential  to  bring  the  non-acting  trustee  before 
the  court  (/). 

Where  an  estate  is  subject  to  several  distinct  trusts  created  bj 
the  same  instrument,  and  the  execution  of  each  trust  rests  with  distioet 


{d)  Harriion  ▼.  Pryte,  Bam.  325 ;  Fon- 
derbende  ▼.  Letnnfftione,  3  Sw.  625 ;  CiMtke 
▼.  Cooke,  2  Yem.  36;  AU.-Gtn  t.  Green, 
2  Bro.  C.  C.  493  \  Copt  v.  Pony,  2  J.  & 
W.  538. 

(e)  Smith  T.  511019, 3  Mad.  10  ;  ffutekin^ 
MM  V.  7>nimMend,  2  Keen,  675 ;  P§ny  v. 
Knott,  5  Beav.  293. 

(/)  Ante,  Ch.  I.  [Remediea  for  Breach 
of  Trust]. 

(y)  Palmer  t.  Wakefield,  3  Bear.  227. 


(A)  'HUtytr  y.  Gimid,  1  Atk.  6U;  « 
Greenwood   v.    Wak^ord^  1   Bear.  57«; 
WUkimon  ▼.  Parry,  4  Russ.  272;  275. 
(t)  mdkmdmm  ▼.  JEMItr^,  1  Aait  6^ 
(A)  iVoriMy  ▼.^•no^,2  M.  &K.279> 

Brey  ▼.  Wo&tt  9  Sun.  429. 
(0  See  S0/y«ni  T.  Jiarnt,  1  Eq.  Ca.  ik. 

74;  09 parto  AmytU,  2  AA.  162;  We^ 
▼.  aywmnde,  3  Sw.  1,  7ft ;  Rsmik  ¥.  JCMv; 
a.  144,  n. 


*  But  where  all  the  cestuis  que  trusts  are  befi>re  the  court  in  a  suit  for  tk 
administration  of  the  trust,  the  trustees  will  not  in  general  he  aUoved  to  intfl- 
fere  actively  in  the  suit.    Davis  v.  Combermere,  V.  C.  E.  9  Jurist,  76. 
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stts  of  trustees,  eaeh  set  of  trustees  may  be  sued  separately  in  respect  of    Part  III. 
their  separate  trust.    For  instance,  where  a  term  is  created  out  of  the  CRAPna^iv. 
inheritance  for  particular  purposes,  and  a  suit  is  brought  to  carry  into       Sbct.  2. 
execution  the  particuhir  trusts  of  the  term,  it  will  be  su£Blcient  to  bring 
before  the  court  the  trustees  of  the  term  and  the  cestuis  que  trusts^ 
without  making  an  intermediate  trustee  of  the  equitable  interest  a  party 
to  the  proceedings  (m). 

Where  trustees  enter  into  any  personal  covenants  with  strangers  LiabUityof 
respecting  the  trust  property,  such  as  covenants  for  title  or  quiet  en-  i^onat  law  on 
joyment  in  a  conveyance  or  lease  of  the  estate — they  will  be  liable  to  their  covenanta. 
an  action  at  law  in  case  of  the  breach  of  those  covenants  (»)•     But 
where  the  conveyance  or  lease  containing  the  covenants  is  set  aside  in 
equity  as  improper,  the  instrument  will  be  annulled  in  toto^  and  the 
court  will  not  leave  the  personal  covenants  of  the  trustees  in  force  for 
the  benefit  of  the  party  taking  under  the  deed  (o). 

The  allegations  in  an  information  or  bill  against  trustees,  seeking  to  The  aUegatious 
charge  them  with  a  breach  of  trust,  must  be  such  as  amount  to  a  cer-  l^ount  to  ?^^ 
taan  breach  of  trust :  and  if  the  facts  alleged,  as  a  mis-payment  or  certain  breach 
Implication  of  the  trust  funds,  might  be  justifiable  under  certain  cir- 
cimurtances,  (not  negatived  by  the  bill,)  a  demurrer  for  want  of  equity 
will  be  allowed  (p). 

We  have  seen  that  courts  of  law  cannot  take  cognizance  of  a  trust.  Action  at  law 
and  an  action  at  law  against  a  trustee,  for  money  had  and  received,  i^d^e^ved^^ 
cannot  be  maintained,  as  long  as  the  trust  is  open ;  although  where  a  ^es  against 
final  account  has  been  settled,  and  the  trust  closed,  such  an  action  when^ 
may  lie  {q). 


Sbct.  S. — Of  the  Effect  of  Suits  instituted  by  or  against 

Trustees. 
When  a  bill  is  filed  in  the  Court  of  Chancery  for  the  execution  of  a  Trustees  after 
trust,  and  the  trustees  have  appeared  and  put  in  their  answers,  and  J^f^d^fmswer 
thereby  submitted  to  the  jurisdiction,  the  management  of  the  trust  is  put  in  cannot 
taken  out  of  their  hands,  and  they  cannot  in  general  take  any  further  J^dw^ 
step  except  under  the  direction,  or  with  the  sanction  of  the  court  (r).  control  of  the 
Thus  where  real  estate  was  devised  to  a  trustee  for  the  payment  of  q^^q^  ^^u  ^^ 
debts,  and  after  the  testator^s  death  a  bill  was  filed  by  his  creditors  for  invest. 
the  administration  of  his  estate,  a  sale  by  the  trustee  pending  the  suit 
was  held  to  be  void  (s).    And  so  a  trustee  of  a  will  with  a  discre- 

{m)  Head  ▼.  T^fnham,  1  Cox,  57.  (r)  Walker  t.  Smallwood,  AmbL  676 ; 

(11^  Ait'Om.  V.  Morgan,  2  Ruas.  306.  Webb  y.  Sari  qf  SAqftesbury,  7  Yes.  480  ; 

io)  Ibid.  Ait.-Gen.  v.  Clack,  1  Beav.  467;  Under- 

Cp)  AiL'Gen.  ▼.  Mayor  of  Norwich,  2  wood  ▼.  Hution,  5  Beav.  36 ;  Widdoweon 

M.  Sl  Cr.  406,  422.  t.  Duek,  2  Mer.  498,  494 ;  see  Shewen  y. 

iq)  Caee  y.  Hoberte,  Holt,  N.  P.  C.  501 ;  Vanderhott,  2  R.  &  M.  75. 

Sdtttnrde  v.  Bates,  C.  P.,  June,  1844 ;  8.  C,  («)  Walker  y.  Smallwood,  Amb.  676 ; 

13  Law  Joom.  N.  S.  156.  and  we  Drayton  y.  Pocoek,  4  Sim.  283. 
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Part  IIL  tionary  power  of  investment  cannot  lay  out  money  on  mortgage  after 

Chaptir  IV.  ^  decree  for  an  accomit  in  an  administration  suit  without  an  ^pplic^- 

Sbct.  3.  tion  to  the  court  (/)•    And  after  a  decree  in  a  creditor's  suit  a  trustee 

Or  pay  debts,  for  the  payment  of  debts  cannot  pay  any  debt  (ti),  or  bring  an  actioD 

Or  bring  ac-  for  the  recovery  of  a  claim  (x)  of  his  own  authority.    So  it  has  been 

.     '  already  stated,  that  trustees  of  equitable  interests  belonging  to  a 

Or  pay  over  .^  *  iitj 

wife's  fund  to     married  woman  are  not  at  hberty  to  make  them  over  to  the  nusuuid, 

the  husband,      ^f^^^  a  bill  has  been  filed  on  her  behalf  claiming  a  settlement  out  of 

the  property,  although  they  would  be  fully  justified  in  so  doing  pre- 

Or  appoint  new  viously  to  the  institution  of  the  suit  (v). — Again  a  trustee,  having  tke 

most  ample  discretionary  power  to  appoint  new  trustees,  will  not  be 
suffered  to  exercise  that  power,  after  the  institution  of  a  suit  for  the 
execution  of  the  trust,  except  with  the  approbation  of  the  court ;  and 
he  will  be  restrained  by  injunction  from  conveying  over  the  trust 
estate  to  any  new  trustee  appointed  by  him  without  that  approbar 
tion  (z). — However  if  the  appointment  and  conveyance  to  the  new 
trustees  under  such  circumstances  be  actually  made  and  completed,  it 
will  not  necessarily  be  void,  nor  will  it  be  declared  at  once  a  contempt 
of  court ;  but  the  trustee  must  prove  by  the  strictest  evidence,  that 
what  has  been  done  was  perfectly  right  and  proper,  and  he  must  abo 
pay  the  costs  of  such  proof. — ^And  if  he  fail  in  establishing  a  sufficient 
case,  the  appointment  of  the  new  trustees  will  be  set  aside  vith 
costs  (a).  Thus  in  the  case  of  Atiametf-OenereU  v.  Clack  (b)  the 
surviving  trustees  of  a  charity,  with  a  power  of  appointing  new  trus- 
tees, exercised  that  power,  and  appointed  new  trustees,  pending  an 
information,  which  had  been  filed  for  the  appointment  of  new  trustees; 
Lord  Langdale,  M.  R.,  held,  that  the  defendants  had  not  shown,  that 
the  appointment  was  perfectly  right  and  proper,  and  set  it  aside  with 
costs  to  be  paid  personally  by  the  defendants  (b). 

Mere  filing  of  a      However  the  mere  filing  of  a  bill  against  the  trustees,  to  which 

aw  *^  w^th^Ui****  ^^^y  ^^®  f^^  ^  ^^  answer,  will  not  have  the  eifect  of  suspending 
discretionary  powers  given  to  the  trustees,  or  of  preventing  them  from  doing  ads, 
tnuttcw**^  which  are  necessary  to  the  due  execution  of  the  trust ;  for  non  constat, 

that  the  suit  will  ever  be  prosecuted  further.  Thus  in  the  recent  case 
of  Cafe  V.  Bent  (c)  a  sole  surviving  trustee  in  exercise  of  a  power 
created  by  the  will  appointed  two  other  persons  as  new  trustees  after 
the  institution  of  a  suit  against  him  for  the  eq^ointment  of  new  trus- 
tees. However  the  court  held  tlie  appointment  valid,  and  refused  an 
injunction  to  restrain  the  transfer  of  the  trust  stock  into  the  names  of 
the  new  trustees  (c).     It  does  not  appear  from  the  report  of  this  case, 

(0  Widdotc9on  y.  Duck,  2  Mer.  494.  Tide  wyra,  [Trustees  for  Married  Women]. 

(«)  Mitehelton  v.  Piper,  8  Sim.  64.  {g)  We¥b  ▼.  JBor/  qf  Ska/iethBy,  7  Vo. 

(x)  Oldjleld  T.  Cobbeti,  6  Beav.  515.  480. 

(y)  Maeauley  v.  PkiUipt,  4  Ves.   18  ;  (a)  Att.'Gen,  ▼.  aaek,  1  Beav.  472,3. 

Murray  t.  Lord  Blibank,  19  Yes.  90;  2>e  (b)  1  Beav.  467. 

ia  Garde  ▼.  Lempriere,  6  Bear.  344,  347;  (c)  3  Hare,  245. 
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whether  the  defendant  had  actually  put  in  his  answer  previously  to     Part  III. 
making  the  new  appointment,  and  although  the  Vice-Chancellor  (Sir   CHAPnR  iv. 
J.  Wigram)  adverted  to,  and  expressly  recognized,  the  cases  of  Webb       s«ct.  3. 
V.  Earl  of  Shaftesbury^  and  Attorney- Gefieral  v.  Clack,  his  judgment 
in  Cafe  v.  Bent  seems  to  be  somewhat  at  variance  with  the  principle 
of  those  cases,  as  well  as  with  that  of  Walker  v.  Smallwood.     Indeed 
it  seems  to  have  been  his  Honor's  opinion,  that  the  discretion  of  the 
trustees  ceases  only,  where  the  court  has  assumed  the  execution  of  the 
trusts.    It  was  also  stated  by  the  same  learned  Judge,  that  the  court 
in  these  cases  does  not  deprive  the  trustees  of  the  exercise  of  their 
discretion  but  only  requires  them  to  act  under  the  control  of  the 
court  (d).    However  this  is  a  distinction  to  which  it  appears  some- 
what difficult  to  give  any  practical  effect. 

It  has  been   already  stated,   that   new  trustees,  when  actually  Newtrostees 
appointed  pendente  lite^  must  be  brought  before  the  court  by  supple-  SeST^J^^^t 
mental  bill.    This  was  so  decided  in  the  late  case  of  Attorney- General  be  brought  be- 
v.i^(7rs^«r  (e),  and  it  is  remarkable  that  no  question  as  to  Me  j>ropri«^^    ore    eco    . 
of  the  appointment  was  there  raised  against  the  old  trustees,  although 
the  circumstances  were  very  similar  to  those  of  Attorney- General  v. 
Clacky  which  last  case  was  referred  to  by  counsel  in  the  course  of  the 
argument. 

Again  where  a  suit  has  been  instituted  for  the  administration  of  a  Tnutees  cannot 
trust  estate,  and  the  party  beneficially  entitled  has  been  let  into  pos-  oftnSTeS^'^ 
session  by  the  order  of  the  court,  the  trustees  will  not  be  justified  in  after  a  decree 
taking  possession  of  the  estate  of  their  own  authority  for  the  purpose  /^7to*bctet 
of  satisfying  a  claim,  which  may  have  subsequently  arisen  against  the  i?*®  posses- 
testator's  estate.     In  such  a  case  the  trustees,  if  they  act  at  all,  must 
apply  to  the  court  for  directions  how  to  proceed  (/). 

However  the  suit  must  be  actually  pending  and  in  course  of  prose-  Powers  of  tnu^ 
cution,  or  it  will  have  no  effect   in  controlling  the  trustees  in  the  J^^^tcd  unless 
exercise  of  their  ordinary  powers.     Thus  where  a  suit  was  commenced  suit  is  actually 
in  1802,  and  the  decree  on  further  directions  made  in  1813,  which  did  ^°    ^* 
not  affect  the  real  estate,  and  the  suit  afterwards  became  abated,  and 
was  not  revived,  it  was  held  that  there  was  no  such  lis  pendens  as  to 
prevent  the  trustees  from  making  a  valid  sale  of  the  real  estate  of  their 
own  authority  in  the  year  1818  (g). 

Where  the  answer  of  a  trustee  to  a  bill  alleging  a  breach  of  trust  Trustee  ordered 
contains  a  clear  admission,  that  there  is  trust  money  in  his  hands,  it  ftm^i^to  court 
is  the  constant  practice  to  order  the  payment  of  the  amount  into  court  upon  admis- 
upon  an  interlocutory  application  by  motion  (A).     And  a  similar  order  ^Qg^er. 
will  be  made,  where  a  defendant  trustee  makes  the  same  admission  in 

(d)  3  Hare,  249.  (h)  Rothwtll  v.  RothweU,  2   S.  &  St. 

(«)  Ati.-Gen.  v.  Fonter,  2  Hare,  81.  217 ;  Richardwn  y.  Bank  qf  England,  4  M. 

ly")   Underwood  ▼.  Haiion,  5  Beav.  36.  &  Cr.  174  ;  Me^er  y.  MonMou,  4  Beav. 

(ff)  Drayson  t.  Pocock,  4  Sim.  283.  343. 
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Pabt  III.    his  ezamiiiation  upon  mterrogaiories  before  the  Master  (»).    And  an 

Cu^niniv.   a^nussion  by  the  trustee  thai  the  trust  money  is  in  the  hands  of  Us 

SscT.  3.       banker  (A),  or  his  partner  in  trade  (/),  will  be  treated  as  an  adnuasion 

of  its  being  in  his  own  hands  for  the  purpose  of  sneh  amotion.    Anda 

trustee  camiot  protect  himself  from  the  payment  into  comrt  of  tmst- 

money,  which  he  admits  to  have  come  into  his  possession,  by  aUfging 

any  investment  or  apjdication  of  it,  whidi  amounts  to  a  l»eack  of 

trust.    Therefore  where  an  ezecut(H*  or  trustee  acknowledges  by  his 

answer  the  receipt  of  a  sum  of  trust  money,  but  states  that  it  has  been 

lent  on  a  promissory  note  or  bond,  or  on  any  other  unusual  security, 

and  he  has  no  express  authority  for  making  such  an  investment,  he  will 

be  ordered  on  motion  to  pay  the  amount  into  court;  (m).     And  again 

where  a  trustee  had  admitted  the  possession  of  a  sum  of  stock,  but 

stated  that  he  had  disposed  of  it,  and  invested  the  money  om  other  seat- 

rities^  without  saying  what  securities,  he  was  ordered  to  pay  the  whok 

fimd  into  court  (n). 

Title  of  CM/Kiff       But  a  trustee  will  not  be  ordered  to  pay  money  into  court  on  an  in- 

bTa^^^by   tei^l<x^utory  application,  unless  the  title  of  the  cestuU  que  trmsU  be 

the  answer.        clearly  admitted,  so  that  they  must  necessarily  have  a  decree  on  the 

hearing  (o).    And  if  the  trustee  by  his  answer  state  his  ignoranoe, 

whether  the  plaintiff  fills  the  character  he  claims  or  not,  no  order  wifl 

h^  weu  as  the    be  made  for  the  payment  of  the  money  into  court  {p).     Moreover  the 

^1^^  foundation  of  such  an  application  wholly  fails,  where  the  rec^pt  of  the 

trust  money  is  not  also  distinctly  admitted.     Therefore  where  one  of 
three  co-trustees,  in  whose  joint  namesasum  of  trust  stock  was  stand- 
ing, admitted  the  execution  of  a  power  of  attorney  enabling  <Mie  of  his 
co-trustees  to  dispose  of  the  stock  and  receive  the  proceeds,  bui  datki 
having  received  any  of  the  money  ^  or  having  joined  in  any  misapplica- 
tion of  it.  Lord  Langdale,  M.  R.,  refused  to  make  an  interlocotory 
order  for  the  payment  of  the  money  into  court  by  thai  trustee  (9). 
Relief  on  mo-         And  the  relief  upon  an  interlocutory  implication  of  this  nature  will 
^tw'toDa  -    ^  ccmfined  strictly  to  the  payment  of  money  into  court,  and  the  eoort 
ment  otmoner   ^^  i^ot  direct  any  permanent  relief,  such  as  the  repurchase  of  atodk, 

which  had  been  sold  by  the  trustee,  for  that  can  be  done  <Mily  at  the 
hearing  of  the  cause.  Thus  in  a  very  recent  case  where  a  trustee  faylns 
answer  admitted,  that  he  had  sold  out  a  sum  of  trust  stodc,  but  addeda 


statement  that  ^^he  had  temporarily  invested  the  produce  inotAer 
rUiee^  Lord  Langdale,  M.  R.,  refused  to  order  the  defendant  the  trustee 
on  motion  to  repurchase  other  stock,  and  transfer  it  into  eoort  (r)« 

(t)  Jitiuit  T.  Blate,4  Beay.  597.  (»)  fiimir  ▼.  Blate,  4  Be^.  SS7;  aar 

ik)  Joknmm  y.  AMion,  1  S.  &  St.  73.  Meyer  t.  MtmtrUm,  iA.  343 ;  Fkiier  t.  Jmek^ 

(0  Ibid;  see  JVeeMon  t.  f^airNe,  3  Her.  jom,  6  Bear.  424. 

39.  (0)  Seatmumt  t.  Meredith^  3  V.  &  B. 

(m)  Fifnttff   ▼.  Bh^M,  3  Mad.  62;  180;  /VvaiMii  y. ^WrA'e,  3  M en  24,  39. 

Golfit  y.  CMa,  2  Sim.  366  ;    Wyati  y.  {p)  IhAhmw.  FUmi^  4  M.  &  Ckw  302. 

Skarrmti,  3  Beay.  498  ;  see  Widdoweom  y.  (f)  lAytr  y.JfiMMw,  4B«ay.  345. 

nuek,  2  Her.  494.  (r)  Miktter  y.Jkeiaen,  6  Bev.  424* 
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There  is  no  gundnl  rule  of  practiee  fixing  the  time  for  the  trustee  to    Part  III. 
bring  the  fund  into  court,  but  regard  will  be  had  to  the  dreumstanoes   c^m^'iv 
of  eaeh  particular  ease.    Thus  where  there  is  any  daog^  of  the  pro-       Ssct.  3. 
p^y  bemg  lost»  firom  the  trustee  being  insolvent  or  in  emharrassed  what  time  fixed 
circumstances  or  otherwise^  immediate  payment  will  be  required  (s).  fo' the  pay. 
If  no  such  dai^r  be  apprehended  any  reasonable  time  will  be  allowed 
for  making  the  payment  (t).     And  in  fixing  the  day  of  payment  suffi- 
cient time  will  be  allowed  for  the  trustee,  if  he  desire  it,  to  shew  that 
there  is  no  reason  for  calling  the  money  into  court  (u).    And  if  the 
money  be  invested  on  improper  securities  time  will  be  given  for  calling 
them  in  (a?)  ;  and  a  longer  period  will  be  allowed  where  the  money  is 
abroad  (y). 

A  plaintiff  trustee  may  also  relieve  himself  from  responsibility  by  PlaintiiF  trustee 
paying  the  trust  funds  into  court,  in  order  that  they  may  abide  the  OTd^^^foJ^y. 
result  of  the  suit ;  and  he  may  obtain  an  interlocutory  order  for  TWAlring  ment  into 
that  payment  (z).  "*"*• 

There  has  already  been  occasion  to  consider  the  cases,  in  which  a  Receiver  when 
receiver  of  the  trust  estate  will  be  appointed  by  the  court  as  against  ^^^ 
the  trustees  (a). 

The  effect  of  a  decree  of  the  court  in  discharging  trustees  from  past  Decree  how 
and  future  liability  will  more  conveniently  form  the  subject  of  consider-  to  trusteesf^ 
ation  in  a  future  Chapter  (b). 


Sect.  4. — Of  Costs, 

In  suits  between  trustees  and  strangers  to  the  trust,  the  liability  to  Rule  as  to  ooita 
costs  will  ordinarily  be  governed  by  the  general  rule,  which  throws  the  gmube^^ 
costs  of  a  suit  upon  the  unsuccessful  party.      Therefore  as  a  trustee  ^^em  and 
who  succeeds  in  a  suit,  will  be  entitled  to  the  costs  from  his  adversary,     ^  ^     ' 
so,  if  he  fail,  he  must  pay  those  costs.     Thus  an  executor  or  trustee, 
who  sues  a  debtor  to  the  estate  for  the  recovery  of  a  debt,  or  a  trustee 
for  sale^  who  files  a  bill  against  a  purchaser  for  a  specific  performance, 
will  have  to  pay  or  receive  the  costs  of  the  suit,  in  the  same  manner  as 
a  person  instituting  or  defending  such  a  suit  in  his  own  right  (c). 
And  where  a  trustee  for  a  mortgagee  makes  an  unsuccessful  opposi- 
tion to  a  suit  by  the  mortgagor  for  the  recovery  of  the  estate,  and  the 
delivery  of  the  title  deeds,  the  decree  against  him  will  be  with  costs  ((f). 

And  in  such  suits  the  costs,  whether  paid  or  received  by  the  trustee.  Taxed  only  as 

between  party 

(#)  Viffnm  y.  Bu^Md,  3  Mad.  63 ;  see  (a)  Ante,  Pt.  I.  Div.  III.  Ch.  II.  Sect.  3.  "*^  P*^" 

I^mifn^  ▼.  Chilier,  1  Vea.  jun.  170.  (b)  Post,  [Discharge  of  Trustees]. 

(tf)  See  Vignu$  v.  Bm/IM,  3  Mad.  63 ;  (e)  WeitUff  ▼.  WUliamum^  2  MoU.  458  ; 

CoiiU  V.  CoUU^  2  Sim.  368.  Edwardw  y.  Harvey,  Coop.  40;  3  Dan.  Ch. 

(m)  Hmda  t.  BkUte,  4  Beay.  599.  Pr.  7,  57  ;  see  Brodie  t.  St.  PmO^  1  Yes. 

(j»)  Wyait  y.  Sharrati,  3  Beay.  498  ;  jun.  326. 

Hinde  y.  Blake,  4  Beay.  599.  (d)  Earl  of  Scarborough  y.  Parktr^  1 

(y)  Johmton  y.  A»to%  1  S.  &  St.  73.  Ves.  jun.  267. 

(x)  Eraneii  y.  ColHer,  5  Mad.  75. 
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will  in  general  be  taxed  as  between  party  and  party,  and  not  as 
between  solicitor  and  client  (e). 

However  in  these  cases  the  trustee  is  doubtless  entitled  to  be  reim- 
bursed out  of  the  trust  estate  the  amount  of  what  he  may  be  oat  of 
pocket  for  costs,  subject  to  the  general  rules,  which  will  presently  be 
considered  respecting  the  right  of  trustees  to  their  costs  out  of  the 
trust  fund(/). 

The  case  of  a  mortgagee  is  an  exception  to  the  general  rule,  that 
the  costs  of  a  suit  follow  its  result ;  for  a  mortgagee  is  entitled  to  his 
costs  of  a  suit  either  for  redemption  or  foreclosure.  And  a  trustee  for 
a  mortgagee  has  also  the  same  privilege,  whether  his  interest  be  created 
at  the  time  and  as  part  of  the  mortgage  security,  or  whether  it  be 
vested  in  him  subsequently  by  the  act  of  the  mortgagee.  Thus  where 
on  the  creation  of  a  mortgage,  a  term  had  been  assigned  to  a  trustee 
to  attend  for  the  benefit  of  the  mortgagee,  and  the  trustee  of  the  term 
was  made  a  defendant  by  the  mortgagee  in  a  suit  for  foreclosure,  he 
was  held  entitled  to  his  costs  (g).  And  where  a  mortgaged  estate  is 
conveyed  by  the  mortgagee  to  trustees  on  certain  trusts,  and  those 
trustees  are  made  defendants  in  a  suit  either  for  redemption  or  fore- 
cloeure,  they  will  have  their  costs  of  the  suit  (A).  And  the  decree  in 
such  cases  will  be  for  the  trustees^  costs  to  be  paid  by  the  mortgagee 
and  added  to  the  mortgage  debt  (t). 

We  have  seen  that  the  trustees  must  in  general  be  made  parties  to 
suits  instituted  by  their  cestuis  que  trusts  against  third  persons ;  and 
in  such  cases  although  the  plaintifis  obtain  a  decree  in  their  fitvoor, 
they  will  usually  be  bound  to  pay  the  trustees  their  costs  (A).  It  has 
been  laid  down  indeed  in  an  Irish  case,  that  if  a  trustee  refuse  to  join 
as  co-plaintiff  in  the  suit  upon  being  indemnified  against  the  costs,  and 
he  is  consequently  made  a  defendant,  he  must  abide  his  own  costs  as 
defendant  (/)•  But  according  to  the  present  practice,  the  refusal  of  a 
trustee  to  join  with  his  cestuis  que  trusts  as  co-plaintiff  in  a  suit,  with- 
out any  other  circumstances  of  misconduct  or  caprice,  would  scarcely 
be  sufficient  to  deprive  him  of  his  right  to  his  costs  ;  for  by  joining  as 
a  plaintiff  he  would  become  personally  liable  for  the  costs  of  the  suit, 
and  the  indemnity  offered  by  the  cestuis  que  trusts  might  not  be  a  suf- 
ficient protection  against  that  liability.  And  in  the  recent  case  of 
Braume  v.  Lochhart  (m),  where  a  suit  for  foreclosure  was  brought  b; 

(e)  Mohun  ▼.  JfoAwi,  1  Sw.  201 ;  Nor- 
way  Y.  Norway,  2  M.  &  K.  278;  Eden^ 
borough  t.  Archbiihop  qf  Canterbury,  2 
Rus.  112. 

(/)  See  3  Dan.  Ch.  Pr.  58 ;  Hili  t.  Mayan, 
2Moll.460;  vide  pot/. 

(y)  Browne  ▼.  Loekhart,  10  Sim.  426. 

(A)  Wetherell  ▼.  CoUim,  3  Mad.  255; 
Btarile  y.  Wilkin,  8  Sim.  238. 

(0  Barile  y.  Wilkin,  8  Sim.  238 ;  Browne 
Y.  Loekkart,  10  Sim.  426. 


(k)  Barile v,Wilkin,SSim.2Z8i Brow 
Y.  Loekhart,  10  Sim.  426. 

(/)  Rtade  y.  Sparkee,  1  MoD.  8.  Aad 
in  a  case  where  a  eO'exeeutor  had  refined  to 
join  as  plaintiff  in  a  soit  by  the  other  eieeo- 
tors,  and  he  had  been  made  a  defendaat 
Sir  William  Grant  refused  to  give  him  ha 
costo.  Collyer  y.  Dudley,  T.  &  R.  422 ;  see 
Blount  Y.  Burrow,  3  Bro.  C.  C.  90. 

(m)  10  Sim.  426. 
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a  mortgagee  against  the  mortgagor,  and  a  trustee  of  a  term,  which  had    Part  III. 
been  assigned  in  trust  for  the  plaintiff,  was  also  made  a  defendant,  the   cu^mi\\. 
Yice-Chancellor  (Sir  L.  Shadwell)  expressly  recognized  the  right  of      Sbct.  4. 
the  trustee  to  object  to  being  made  a  co-plaintiff. 

In  suits  between  trustees  and  cestuU  que  trusts^  where  there  is  a  fund  Trustees  enti. 
under  the  control  of  the  court,  it  is  a  general  rule  that  the  trustees  ^^^^g^ 
shall  have  their  costs  as  a  matter  of  course  out  of  that  fund  as  between  between  them 
solicitor  and  client,  unless  they  have  forfeited  that  right  by  any  mis-  J^?"'"**^"* 
conduct  (n).    And  this  rule  applies  equally,  whether  the  trustee  comes 
before  the  court  as  defendant  or  as  plaintiff,  as  long  as  the  suit  is  pro- 
perly instituted  (o).     And  a  trustee,  by  whom  a  suit  is  fairly  insti- 
tuted will  not  only  be  entitled  to  his  own  costs,  but  any  person,  who  is 
made  a  party  to  the  suit  for  his  protection,  will  also  be  ordered  his 
costs  out  of  the  fund.     Thus  where  a  bill  was  filed  by  trustees  to 
obtain  the  direction  of  the  court  as  to  the  application  of  a  trust  fund, 
and  the  question  was  as  to  the  legitimacy  of  one  of  the  two  claimants, 
who  were  both  made  defendants,  and  the  Master  found  that  he  was 
legitimate,  the  other  was  allowed  his  costs  out  of  the  fund,  for  he  was 
necessarily  made  a  party  for  the  protection  of  the  trustees  {p). 

However  the  court  will  not  suffer  this  rule  to  be  abused  by  burdening 
the  trust  fund  with  any  costs,  which  are  unnecessary  or  might  be 
avoided. 

Thus  where  a  trustee,  to  whom  a  legacy  had  been  assigned,  filed  a  Trustees  not 
bill  against  the  executors  to  recover  the  legacy,  notwithstanding  he  ^^^the^ 
had  notice  of  a  subsisting  suit  and  decree  for  the  administration  of  suit  be  unne- 
the  assets,  under  which  he  might  have  had  the  same  benefit  as  that  ^^*^^' 
sought  by  his  own  bill,  the  court  refused  to  give  him  his  costs  of  the 
suit  (q)  • 

And  on  the  same  principle  where  several  co-trustees  are  made  Or  if  they 
defendants  in  respect  of  their  joint  fiduciary  character  only,  they  ought  Jj^^^^  ^^^ 
to  appear  by  the  same  solicitor,  and  answer  and  defend  together; 
and  if  they  appear  separately,  and  sever  in  their  defences,  without  any 
special  circumstances  to  warrant  that  step,  they  will  only  be  allowed 
one  set  of  costs  (r). 

But  distinct  sets  of  costs  will  be  allowed  where  there  is  sufficient  Whattsuffi- 
reason  for  the  severance  {$).    And  it  has  been  considered  a  sufficient  ^^^^^ 
reason  for  the  trustees  to  sever,  where  one  of  them  has  a  personal  s^^^- 
interest,  which  conflicts  with  his  duty  as  trustee  (t)  ;  or  where  one  of 
them  can  admit  facts,  which  the  others  believe  not  to  be  true,  for  it 

(n)  Ait.'Otn,  t.  C5/y  (^  London^  1  Vcs.  (r)  NiehoUon  v.  Faulkner,  1  MoU.  659  ; 

jun.  246  ;   Taylor  ▼.  Ohmville,  3  Mad.  176.  Gaunt  t.  Taylor,  2  Beav.  347  ;  Aldridge  y. 

(o)   Cttrieii  ▼.  Candler,  6  Mad.  123  ;  see  Wetibrook,  4   Beav.    214  ;    Att.-Gen.   y. 

Coven  fry  v.  Coventry,  1  Keen,  758.  Cuming,  2  N.  C.  C.  156  ;  Allen  v.  Thorp, 

{p)  Hieki  y.  Wrench,  6  Mad.  93.  13  Law  Joum.  N.  S.»  Chanc.  5. 

(g)  PaeJtwood  y.  Madduon,  2  S.  &  St.  («)  Reade  y.  Sparket,  1  Moll.  10. 

232.  (0  Gaunt  y.  Taylor,  2  Beay.  346. 
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J^!Il?' jy    or  if  the  trustees  have  never  admitted  a  common  interest  io  themfldves, 


SvcT.  4.       by  accepting  the  joint  tmsti  or  acting  in  oommon  in  its  pertem- 
ance  {x)  ;  or  where  they  reside  at  a  distance  from  each  ednr  (y). 

And  where  previous  orders  allowing  two  sets  of  costs  have  been 

made,  and  submitted  to,  in  the  same  cause,  that  will  have  eonaideiabk 

weight  with  the  court,  in  case  an  objection  is  raised  on  tlie  hearing  on 

finther  directions  as  to  the  allowance  of  costs  on  the  SMiie  pm- 

riple  (z)* 

Apportionment       Where  trustees  have  severed  in  their  defmice,  and  only  one  set  of 

only  one^setof  ^^^^  ^  allowed  them,  the  amount  allowed  for  costs  w31  as  a  general 

ooftsis  aUowed.  rule  be  apportioned  between  all  the  trustees.     However  if  any  one  of 

'^df^^iT^to"  *^®°^  ^  exclusiveltf  to  blame  in  severing,  he  will  be  deprived  of  aaj 

blame  in  se-      part  of  the  costs,  and  the  whole  will  be  given  to  the  others  (a).     And 

nolpifft^^the    ^  where  one  of  several  co-trustees  dissents  from  the  opinion  of  the 

oosti.  majority,  and  acts  separately  from  them  in  the  conduct  of  his  cane, 

but  the  court  is  of  opinion,  that  there  was  no  sufficient  reason  for  the 
severance,  and  allows  but  one  set  of  costs;  the  mqfifrity  who  act 
together,  will  in  general  be  entitled  to  receive  their  costs  to  tlie  ex- 
clusion of  the  single  trustee  (i). 
Rule  as  to  A  trustee  who  puts  in  a  fiill  answer  to  the  whole  bill  will  not  be 

tnuteeputa  in    deprived  of  the  costs  of  the  answer,  upon  its  being  afterwards  objected 
a  foil  auwer.     to  as  unnecessarily  long  and  vexatious,  if  he  was  required  io  onMwer  the 

whole  hill  (c) ;  for  it  is  competent  for  the  plaintiff  to  limit  the  extent  of 

the  discovery  required  from  the  trustee,  whom  he  makes  a  defcn- 

dant  (d).    However  if  a  trustee  answer  fully,  when  not  required  to  do 

80^  he  will  only  be  allowed  the  costs  of  such  an  answer,  as  wonid  have 

been  necessary  and  proper  (e). 

Cottaofan  im-       The  Court  of  Chancery  is  the  only  proper  tribunal,  to  which  trustees 

plication  4^     should  have  recourse  for  guidance  in  the  execution  of  thmr  trust,  and 

parliament  for    where  the  trustees  of  a  charity  apply  to  pariiament  for  an  act  of  their 

.  own  authority,  and  without  the  sanction  of  the  court,  they  wiB  not  be 

allowed  the  costs  of  that  application,  if  it  be  unsuooessful  (/). 

Where  the  suit       There  is  another  exception  to  the  general  right  of  trustees  to  thdr 

^proper  con-     oosts,  where  the  suit  is  occasioned  solely  by  their  improper  conduct* 

dnct  of  tmsteea.  In  such  cases  the  court  will  either  content  itself  witii  maUag  no  order 

as  to  the  costs,  thereby  leavmg  each  party  to  pay  thdbr  own ;  or  where 
the  misconduct  of  the  trustees  is  such,  as  to  call  for  aseverer  inflicUou, 

(u)  Oauni  t.  Taylor,  2  Beav.  347.  (b)  Att.^Oen.  ▼.  (hammg,  2  N.  C.  C.  157. 

Is)  Aliridge  y.  W$$tbrooi,  4  Beav.  213.  (c)  Aldridge  ▼.  WmiWook^  4  Bear.  213; 

(y)  Aldridge  v.  Wettbrook,  mbi  n^prag  hot  see  Ifar/ts  t.  Pwru,  1  MolL  146. 
SUmgkter  ▼.  Peny,  ibid,  cited.  (d)  See  16th  Older  of  Aqgnat,  184U 

(z)  Gmmi    y.    Taylor,  2    Beav.  347  i  (e)  See  Marim  ▼.  Perm,  1  UoIL  146. 

Oreenhow  y.  Biheridgt,  Rolla,  4th  July,  (/)  AU.^Gmi.  ▼.  Bm^l  if  Mmm^eU^  t 

1843,  MS.  Boss.  501, 519. 

(a)  rotmg  y,8coit,  stated,  Lew.  Trust.  450. 


OF  006T8.  575 

the  decree  will  be  for  ihe  payment  of  the  costs  of  both  sides  pensonally  Part  III. 
by  the  trustees.  We  will  proceed  to  consider  first  those  cases,  in  CHAFm  iv. 
which  the  court  has  contented  itself  with  deprvoxag  the  tnutee  of  his      S«ct»  4. 

costs.  They^nUbede- 

A  trustee,  who  has  accepted  the  tmst,  must  not  capricbusly  and  ^^  ^4^^? 
without  reason  refuse  to  aet :  and  if  by  so  doing  he  render  necessary  if  they  letire 
a  suit  for  the  appointment  of  a  new  trustee,  he  will  be  refused  his  without  reason. 
costs  (7). 

However  where  the  trust  estate  becomes  involved  and  embarrassed  Seeus,  where  a 
by  unexpected  difficulties  and  compUcatio&s,  which  did  not  exist  when  g^^  fo^th^ 
the  trustee  undertook  the  office,  he  has  a  ri^t  to  come  to  the  court  to  retirement 
be  relieved  from  the  trust.     As  where  the  trust  property  had  been 
repeatedly  incumbered  and  put  in  jeopardy  by  the  act  of  the  tenant  for 
life  (A).    And  in  such  a  case  he  will  be  entitled  to  his  costs,  which  will 
be  fixed  upon  the  tenant  for  life  or  other  party,  by  whose  conduct  the 
suit  was  occauoned  (i) ;  unless  all  parties  agree  that  the  costs  shall  be 
borne  by  the  trust  fund  (A).     So  the  age  and  infirmities  of  a  trustee 
will  be  a  sufficient  reason  for  his  applying  to  be  discharged.    As  vrhere 
he  is  seventy-six  years  old  (Q. 

And  where  a  power  for  the  appointment  of  new  trustees  is  contained  Or  where  there 
in  the  trust  instrument,  and  that  power  is  made  to  take  eflect  on  the  JtJomtMw^ 
retirement,  or  refusal  to  act,  of  the  existing  trustees,  it  is  conceived,  tnutees. 
that  a  trustee  might  retire  from  the  trust  without  assigning  any  reason,     ^  ^' 
in  as  much  as  the  vacancy  in  the  trust  might  be  filled  up  by  exercising 
the  power  without  the  necessity  of  any  suit ;    and  if  a  suit  became 
nltimately  requisite,  in  consequence  of  the  refusal  of  the  parties  to 
make  the  appointment  under  their  power,  that  refusal^  and  not  the 
conduct  of  the  retiring  trustee,  would  be  the  real  occasion  of  the  suit. 
The  point  in  question  however  does  not  appear  to  have  been  ever 
actually  decided. 

In  like  manner  if  a  trustee  without  sufficient  reason  refuse  to  convey  Tmstees  le. 
or  make  over  the  trust  property  at  the  request  of  the  cestuis  que  trusts^  ^ey^pri^' 
he  will  not  be  allowed  the  costs  of  a  suit  instituted  for  the  purpose  of  of  their  costs. 
compelling  him  to  do  so.*      Thus  where  a  person  having  in  his  hands 
a  fimd,  settled  for  the  benefit  of  an  infant,  instituted  a  suit  to  have  it 
secured  for  the  infant,  although  there  was  a  trustee  of  the  settlement, 

(^)  Howard  ▼.  Rhodes,  1  Keen,  581  ;  (k)  Greenwood  v.  Wakrford,  1  Beay.  582. 

Greenwood  y.  Wakiford,  1  Beay.  581.  (/)  Re   Warwick  ChariUee,    Cor.  Lord 

(A)  Coventry  y.  Coventry,  1  Keen,  758 ;  Lyndhurst,    Ch.»    22nd   Noyember,    1844, 

Greenwood  y.  Wakrford,  1  Beay.  576.  MS. 

(f)  Coventry  y.  Coventry,  1  Keen,  760. 

*  Such  a  refusal  will  very  frequently  be  a  sufficient  reason  for  making  the 
trustees  jjoy  costs.  ViAtpostt  and  Jcnes  v.  Lewis,  1  Con,  199;  Willis  v. 
Hiscox,  4  M.  &  Cr.  197 ;  Thorhy  v.  Yeats,  1  N.  C.  C.  438. 
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Part  III.    to  whom  it  might  have  been  paid.  Lord  Oifford,  M.  R.,  refused  the 

Cb jLmn  IV.    P^u^tiiff  ^^  costs  out  of  the  fund  (m).    And  in  another  case,  where  a 

Skct.  4.      trustee  refused  to  pay  a  legacy  to  the  assignees  of  a  bankrupt  legatee 

without  the  direction  of  the  court,  on  the  ground,  that  the  bankrupt 

himself  had  laid  claim  to  it,  the  trustee  was  not  allowed  his  costs  (»). 

So  in  Angler  v.  8iannard{o\  where  a  trustee  refused  to  convey  tbe 

legal  estate,  unless  certain  persona  were  made  parties  to  the  convej- 

ance,  and  the  court  decided,  that  those  persons  were  not  necesavy 

parties,  the  trustee  was  deprived  of  his  costs  of  the  suit,  althoiigh  he 

had  acted  band  fide  under  the  advice  of  a  conoeyancer  of  character  [o\ 

Trustee  re-  Upon  this  point  the  Master  of  the  Rolls  said  ^'  he  (Uie  trustee)  has 

^i^^o^-    acted  bond  fide  under  advice,  which  has  misled  him,  but  upon  which  he 

sel  not  deprived  had  reason  to  rely  from  the  experience  and  character  of  the  adviser. 

Smiled  '       I^  ^  ^^^  ^^^  interest  of  society,  that  a  trustee  under  such  circumstanoeB 

should  not  be  fixed  with  the  costs  of  the  suit ;  but  the  adviser^  who 
misled  /itm,  being  of  his  own  choice^  I  cannot  give  him  the  costs  of  tht 
suit  (p).  However  in  a  subsequent  case  where  a  trustee  of  a  term, 
acting  under  the  advice  of  a  conveyancing  counsel^  refused  to  asrignthe 
term  without  the  concurrence  of  certain  parties,  and  on  a  bill  filed  the 
court  held  those  parties  to  be  unnecessary,  the  trustee  was  notwith- 
standing allowed  his  costs  of  the  suit  and  other  charges  and  ex- 
penses {q).  In  this  last  case  the  counsel  consulted  on  each  side  difiered 
in  opinion,  and  an  ofier  by  the  defendant  to  refer  the  question  to  a 
third  counsel  was  declined.  The  opinion  generally  prevalent  in  the 
profession,  and  the  one  most  sanctioned  by  the  interests  of  society,  cer- 
tainly is,  that  where  a  trustee  in  a  doubtful  case  acts  bond  fide  under 
the  advice  of  counsel,  he  will  be  entitled  to  his  costs,  although  that 
advice  turns  out  to  be  erroneous  (r). 
Tnutees  not  And  if  there  be  sufficient  reason  for  the  refusal  of  the  trustee  to 

^tejtf  8^-  ™*^®  *^®  conveyance  or  assignment,  he  will  be  entitled  to  his  costs, 
dent  reason  for  although  the  decree  be  made  aoainst  him.  For  instance  where  the 
^™^  title  of  the  cestuis  que  trusts  from  length  of  time,  or  frequent  devolo- 
tion,  or  the  obscurity  of  the  trust,  or  from  other  circumstances  is 
not  perfectly  clear  (s),  or  the  deed  under  which  the  plaintiff  claims  is 
not  free  from  suspicion  (t) ;  or  the  determination  of  the  trust  is  not 
distinctly  proved  (u)  ;  or  if  the  trustee  might  reasonably  imagine,  that 
it  would  be  wrong  to  accede  to  the  request,  as  where  he  is  required  to 
transfer  a  trust  fund  to  a  married  woman,  and  thus  in  effect  to  give  it 

(m)  EUit  V.  Bllii,  1  nus8.  368.  (r)  See   Vez   t.  Bmery,  5  Ve».  1« ; 

(n)  Kniffht  ▼.  Martin,  1  R.  &  M.  70 ;  ffan^son  ▼.  Brmwood,  1  Mad.  392, 395. 
and  see  Campbell  v.  Home,  1  N.  C.  C.  664,  (*)  Ooodton  v.  BUiuim,  3  Ross.  593^; 

^70.  and  see  Poole  ▼.  Paee,  1  Beav.  600. 

(o)  Anffier  t.  Slamtard,  3  M.  &  K.  566;  (/)  WMtmareh  v.  lUtberitom,  I  N.  C,  C. 

but  see  Poole  v.  Paee,  1  Bear.  600.  715. 

(p)  3  M.  A  K.  572.  («)  ffo{ford  v.  Pkippe.  3  BeiT.  434 ;  4 

(?)  Poole  T.  Pate,  1  Beav.  600.  Beav.  475. 
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to  her  husband  (x) — ^in  all  ihese  cases  the  trustee  has  been  held  en-     Part  III. 
titled  to  his  costs.     And  it  is  settled,  that  trustees  will  be  justified  in    chavtekIV, 
refusing  to  act  without  a  suit,  where  they  are  required  to  convey  the       Sect.  4. 
trust  estate  in  several  parcels,  pai-t  at  one  time  and  part  at  another  (y), 
or  where  the  conveyance  tendered  for  their  execution,  contains  a  dif- 
ferent description  from  that  by  which  the  estate  was  conveyed  to 
them  (z).    And  a  trustee,  when  called  upon  to  convey,  is  entitled  to 
take  an  expense  of  a  legal  opinion  as  to  the  propriety  of  the  convey- 
ance (a). 

Again  if  a  suit  be  occasioned  by  a  breach  of  trust  on  the  part  of  the  Trustees,  occa- 
trustee,  he  will  unquestionably  be  deprived  of  his  costs,  even  if  he  be  b^cif  of  tn«t 
not  decreed  to  pay  them.*    Thus  where  a  trustee  neglected  to  see  a  deprived  of 
settlement  executed  on  the  marriage  of  a  cestui  que  trusty  and  a  suit 
became  necessary  to  rectify  the  omission,  the  trustee  was  deprived  of 
the  costs  of  the  suit  (6).    And  if  a  balance  have  been  improperly  As  where  they 
retained  in  the  hands  of  the  trustee,  that  will  be  a  ground  for  refusing  "*^"*^^  °^*" 
him  his  costs  (c).     And  where  the  trustees  of  a  settlement,  by  which  funds. 
the  stock  in  trade,  &c.  of  a  business  was  limited  to  the  separate  use  of 
a  married  woman,  omitted  to  take  a  schedule  of  the  articles,  and  thus 
occasioned  great  confusion  and  difficulty,  they  were  deprived  of  the 
costs  of  the  suit  (d) . 

Trustees  may  also  deprive  themselves  of  their  title  to  costs  by  their  Or  misconduct 
conduct  in  the  suit.      As  where  by  their  answer  they  raise,  and  insist  J^e  wft'*'  ^ 
upon  a  claim  which  they  are  unable  to  support  (e).    Although  a  claim,  gy  making  an 
made  by  way  of  submission  to  the  court,  will  not  prejudice  a  trustee  improper  claim, 
with  regard  to  costs  (/).    And  a  trustee  has  been  flowed  his  costs 
notwithstanding  an  unsuccessful  claim,  where  the  claim  was  made 
honestly,  and  through  a  venial  mistake  (g). 

Again  it  will  be  a  sufficient  reason  for  refusing  his  costs  to  a  trustee,  Or  misstating 
if  he  state  the  trust  to  be  diiferent  from  what  it  really  is,  and  this  *^®  *''"**• 
although  the  statement  may  not  be  made  with  a  view  to  his  own 
benefit.  For  instance  where  a  trustee  of  a  settlement  insisted,  con- 
trary to  the  fact,  that  it  was  the  intention  to  insert  a  trust  for  the 
wife^s  separate  use,  Lord  Thurlow  considered,  that  the  trustee  ought 
not  to  have  Iiis  costs  of  the  suit  (A). 


(jr)  Taylor  v.  Glanvilie,  3  Mad.  176 ;  but 
see  Thorby  v.  YeaUt  1  N.  C.  C.  438. 

(y)  3  Buss.  594. 

(z)  Ibid. 

la)  See  Ooodaon  ▼.  Eiiiston,  3  Russ.*588; 
Poole  Y.  Paiff,  1  Beay.  604 1  Holford  y. 
Phtpps,  3  Beay.  434. 

(6)  O'Cailaghan  y.  Cooper ,  5  Yes.  129  ; 
Massey  ▼.  Banner,  4  Mad.  413 ;  and  see 
Newton    y.  Bennett,   1   Bro.  C.   C.  362  ; 


Motteley  y.  Carr,  4  Beay.  49. 

(c)  Dawson  y.  Parrot,  3  Bro.  C.  C.  236. 

(d)  England  y.  Downe,  6  Beay.  279. 

(e)  Att,'Oen,  y.  Brewere*  Company,  1  P 
Wms.  376 ;  Daweon  y.  Parrot,  3  Bro.  C.  C 
236. 

(/)  Raehley  y.  Martin,  I  Yes.  jun.  205 

(ff)  Bennett  y.  Going,  1  MoU.  529. 

(h)  Ball  y.  Montgomery,  2  Yes.  jun.  191. 


^  The  cases  in  which  the  misconduct  of  trustees  vrill  be  a  ground  for 
making  them  pay  costs,  will  be  preseirtly  considered. 
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Part  III. 

Dnr.  II. 
Cbaptxr  IV. 

Sier.  4. 

EzoeptionB  to 
the  general  rule 
of  depriving 
trustees  of  their 
costs  of  a  suit 
for  breach  of 
tmst. 

Vfhen  the  mis- 
appUcatioii 
affects  only  a 
small  part  of 
the  trust  estate. 

Orwheresnitis 
instituted  with 
unnecessary 

haste. 

Or  the  conduct 
of  tmsteeshas 
not  been  wilful 
er  perverse. 

Or  it  proceeds 
from  mistakes. 

Or  where  trus- 
tees have  fol- 
lowed in  the 
steps  of  their 
predeceatofs. 


Trustees  de- 
creed to  pay 
costs. 


However  the  court  is  not  eager  to  panish  trustees  by  d€|ntviiig  tbem 
of  their  costs  (c/),  and  in  many  instances,  where  there  have  been  any 
mitigating  oircmnstances,  the  trustees  have  beoi  idlowed  dieir  coelaaf 
a  suit,  in  which  the  decree  has  been  against  them  for  a  fareadi  of 
trust.  Thus  where  the  misapplication  extended  only  to  a  suEudl  part 
of  the  trust  fund,  and  the  suit  had  been  instituted  for  oihest  purposes, 
and  there  was  no  imputation  against  the  trostee,  he  was  allowed  faoi 
costs  of  the  suit  (e).  And  if  the  suit  be  instituted  with  mmeeessaij 
haste,  and  without  any  previous  application  for  an  account,  or  for  pay- 
ment of  the  balance  in  the  trustee's  hands,  although  a  small  balance  be 
found  due  from  him,  he  may  be  allowed  to  retain  the  amount  of  hk 
costs  out  of  it  (/).  So  in  a  case  where  trustees  were  directed  to  adl 
as  soon  as  conveniently  might  be  after  the  testator^s  death,  and  they 
refused  an  offer  of  6,600/.  for  the  estate,  and  afterwards  sold  it  for 
3,600/.,  the  court  held,  that  there  was  sufficient  misconduct  on  the 
part  of  the  trustees  to  charge  them  with  the  loss  occasioned  by  the 
difference,  but  as  their  conduct  had  not  been  wilfiil  or  perv^se,  they 
were  allowed  their  costs  of  the  suit  (g).  And  a  venial  mistake  of  the 
trustees  will  meet  with  the  same  indulgence  (A). 

And  where  a  college,  being  trustees  for  a  charity,  had  oonnmtted 
several  errors  in  the  management  of  the  trust,  which  were  rectified  by 
the  decree,  but  the  trustees  had  only  followed  the  course  adopted  by 
their  predecessors,  and  had  been  guilty  of  no  wilful  misconduct,  and  a 
large  fund  had  been  accumulated  out  of  the  income  of  the  prop^ly  by 
their  care  and  good  management.  Lord  Langdale,  M.  R.,  after  consi- 
derable hesitation  allowed  the  college  their  costs  of  the  suit  out  of  the 
accumulated  fund  (i).  And  ^^re  the  trustees  are  a  corporation  con* 
sisting  of  fluctuating  members  (as  a  college),  and  the  breach  of  trast 
was  committed  by  the  predecessors  of  the  individuals,  who  compose 
the  corporation  at  the  time  of  the  institution  of  the  suit,  the  conrt  wOl 
be  reluctant  to  charge  the  present  members  with  the  costs ;  for  that 
would  be  to  visit  them  with  the  consequences  of  errors  conunitted  by 
their  predecessors,  whom  they  do  not  in  any  respect  repres^it  (A). 
However  the  question  of  costs  is  peculiarly  within  the  discretion  of  the 
court,  which  will  be  governed  by  the  particular  circumstances  of  eadi 
case ;  and  it  is  impossible  to  lay  down  any  general  rules  for  detecmiiiiiig 
what  will  or  will  not  amount  to  an  exception  to  the  general  doctrine, 
so  as  to  entitle  trustees  to  their  costs  of  a  suit,  which  is  occasioned  by 
their  breach  of  trust. 

In  extension  of  the  princdple^  upon  which  the  court  acts  in  depriving 


id. 


fi)  See  ffatt  ▼.  ffalMi,  I  Cox,  134, 141. 

>)  Fitzgerald  t.  Pringle,  2  Moll.  534  ; 

and  see  Sammei  v.  Rickmant  2  Yes.  jan.  36. 

[/)  Beimtit  v.  Atkm$,  1  T.  &  ColL  249^ 

r)  Taylor  t.  Tabrumf  6  Sim*  281. 


(X)  BetmiH  ▼.  (M^,  1  KolL  529. 

(0  Ait^Cfen.  T.  Ctthu  CoUe^,  2 
150.170. 

(k)  Att^Om*  T.  CM»t  CMfcyt^  2 
169. 
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trustees  of  their  ooats,  it  will  under  oertain  ciroumstances  go  furdier,*  Part.  IIL 
and  decree  the  whole  or  part  of  the  costs  to  be  paid  personalfy  by  QBiumnT'iyv 
thim  (/)•  And  it  may  be  laid  down  as  a  general  rule,  (though  subject  Sbct,  4* 
to  many  excqitions,)  that  where  a  suit  is  occasioned  so/e/y  by  the  mich  Where  the  suit 
conduct  or  neglect  of  a  trustee,  the  decree  against  him  will  be  made  ^i^^^th^- 
with  costs  to  be  paid  personaUy  by  him  (m).  And  this  rule  appUea  to  Lo^d^mtl"^ 
corporations  being  trustees,  as  well  as  to  private  individuals  (n). 

Thus  if  a  trustee  have  acted  in  a  fraudulent  manner  either  by  falsih  >^ere  there  is 
fyiDg,  or  wilfully  concealing,  the  facts  for  his  own  benefit,  the  court  in  ^^'^^; 
making  a  decree  against  him  will  unquestionably  compel  him  to  pay  the  f^lfi^^ 
costs  of  the  suit.    For  instance  where  a  trustee  has  made  false  state- 
ments in  his  bill  or  answer  (o)— or  suppressed  a  materiid  fact,  such  as 
the  sufficiency  of  the  personal  estate  for  the  payment  of  debts  (p) — or 
had  made  an  unfair  valuation  of  the  trust  property  (9)*— or  concealed 
evidence  relating  to  the  trust  (r)— or  had  refused  an  oiTer  for  the  pur^ 
chase  of  the  estate,  unless  the  purchaser  would  concede  a  personal 
benefilt  to  himself  (s) — or  where  the  answer  was  evasive  and  contra- 
dicted (<)-^or  a  false  pretence  of  outstanding  claims  was  set  up  as  a 
reason  for  keeping  a  large  balance  in  the  trustee^s  hands  (u) — in  all 
these  cases  the  court  has  marked  its  disapprobation  of  the  conduct  of 
the  trustees  by  decreeing  them  to  pay  the  costs  of  the  suit.     In  like 
manner,  vrhere  an  executor  and  trustee  procured  the  cestui  que  trust  to 
execute  a  release  of  a  legacy  without  any  consideration  and  upon  false 
suggestions,  the  release  was  set  aside^  and  the  trustee  was  ordered  to 
pay  the  costs  of  the  suit  (a?).    And  if  a  trustee,  having  a  personal  in- 
terest in  the  trust  estate,  file  a  bill  and  bring  the  cestuis  que  trusts 
before  the  court,  merely  to  have  the  point  relating  to  his  own  interest 
determined  at  the  expense  of  the  trust,  he  will  be  decreed  to  pay  the 
whole  costs  of  the  suit  for  his  improper  conduct  (y).    And  so  where  a 
trustee  for  the  sale  of  estates  took  undue  advantage  of  the  confidence 
reposed  in  him,  in  order  to  purchase  them  himself  at  an  undervalue, 
and  subsequently  resold  them  at  a  considerable  profit,  he  was  decreed 
by  the  Master  of  the  Rolls  to  account  for  the  profit  made  by  him  and 
to  pay  the  costs  of  the  suit ;  and  that  decision  was  affirmed  on  appeal 

(I)  See  3  Daa.  C3i.  Fr.  51,  et  seq.  |  Talb.  71 ;  Skipjnrd  v^  Smiik,  2  Bro.  P.  C. 

(m)  F^U    ▼.  Lmihdwidge,   flttiu    319;  372. 

Oajl^ey  ▼;  Dmrbf,  6  Yes.  497  ;  OtackeU  t.  {p)  MoUaHr-y.  MmUabairy  uki  9Hpra. 

Bethune^  1   J.  &  W.  589 ;  TfeMr  ▼.  Car^  iq)  Shipperd  y.  Smith,  2  Bro.  P.  0. 372. 

penter^  1  Mad.  308.  (r)  Borough   of  Hertford   v.   Poor  of 

(n)  Ait.'Oen.Y.Haberda»hen^Oong9aHy,  Hertford,  2  Bro.  P.  C.377;  Att-Oen.  ▼. 

2  Bro.  P.  G.  370 ;  Aii.-Oen.  y.  Draperif  East  Retford,  2  M.  &  K.  35. 

Chn^nmp^  4  BetT.  67 ;  Att.^Oin.  v.  ChrUes  (t)  IRde  v.  Haywood,  2  Atk.  125. 

BdapUmi^  a.  73;   see  Att..QtH.  v.  CSahu  (f)  lUeeh  y*  Ketmepal,  1  Vet.  126. 

Cotiegtf  2  Keai»  169 ;  Bonmffh  qf  Hert-  (tt)  Craekelt  v.  Bethvne,  IJ.  &  W.  586  ; 

ford  ▼.   Poor  ^f  Hertford,  2  Bro.  P.  C.  sec  Staekpole  v.  Staeipole,  4  Dow.  209. 

377  ;  Ait.'  Gnu  v.  Bait  Retford,  2  M.  &  K.  («)  Horteiey  v.  Chaloner,  2  Yes.  83 ;  S. 

35.  C.f  ih.  BeH^  Sapptemeat,  281. 

(o)   Vkm^htm  v.  Tkwntom,  CoUe't  P.  C.  (y)  HnUep  y.  PkOlipe,  2  Atk.  48. 
175  ;    Maiiabar   y.  MaUahar,  Oa.  Temp. 
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OF  COSTS. 


Or  in  case  of 
DKAch  of  trutt 
without  frrnad. 


Part  III.    by  the  Lord  Chancellor  (Lord  Thurlow),  and  ultimately  by  the  House 

Chafiu  iv.  ^^  Lords  (z).    Indeed  fraud  is  looked  upon  with  such  odinm  in  a  court 

8«CT.  4.      of  equity,  that  it  may  be  laid  down  as  an  axiom  of  equitable  law,  that 

wherever  a  case  of  fraudulent  dealing  is  established  against  a  trustee, 

the  costs  will  follow  against  him  as  a  matter  of  course  (a). 

So  wherever  the  sole  object  of  a  suit  is  to  rectify  a  breach  of  trust 

committed  by  a  trustee,  the  decree  against  him  will  generally  be  with 

costs,  although  his  conduct  may  have  proceeded  only  from  negligence  or 

Where  there  is   mistake,  and  without  any  fraudulent  or  improper  motive.    For  instance 

gft^negh-       where  the  trustees  of  a  charity  had  acted  with  great  negligence  though 

without  corruption,  they  were  decreed  to  pay  part  of  the  costs  (ft). 

And  so  where  a  decree  was  made  against  trustees,  who  had  neglected 
to  sue  for  and  recover  a  debt  due  to  the  trust  estate,  which  was  lost  in 
consequence,  the  costs  of  the  suit  were  given  against  them  as  a  matter 
of  course,  although  there  was  no  corruption  (c). 

And  in  charging  trustees  for  balances  unnecessarily  retained  in  their 
hands  the  decree  will  in  general  go  on  to  charge  them  with  the 
costs  (rf).* 

Again,  as  a  general  rule,  trustees,  who  have  made  an  unjustifiable 
disposition  or  investment  of  the  trust  property,  will  be  charged  with 
the  costs  of  the  suit.  For  instance  where  a  trustee  without  a  sufficient 
authority  sells  out  the  trust  stock,  he  will  be  decreed  to  replace  the 
stock,  and  pay  the  costs  of  the  suit  (e).  And  so  the  trustees  of  a 
charity  who  neglect  the  objects  and  misapply  the  fimd  will  be  decreed 
Or  improper  in.  to  account  with  costs  (/).  And  if  the  trustees  have  made  an  im- 
▼ettment.  proper  investment  of  the  trust  fund,  by  placing  it  out  on  personal 

security,  or  in  any  other  mode  not  authorized  by  the  trust  instrument, 
or  warranted  by  the  practice  of  the  court,  the  decree  against  them  for 


Or  trust  money 
kept  idle  in 
their  hands. 


Or  improper 
disposition  of 
the  trust  pro- 
perty. 


(z)  Fox  ▼.  Maekr§th,  2  Bro.  C.  C.  400, 
406. 

(a)  See  Hardwiek  v.  Verwm,  14  Vet. 
504  ;  Ayliir  v.  Murray,  2  Atk.  61. 
(*)  Bait  V.  Ryai,  2  P.  Wms.  284. 

(c)  Ce^rey  y.  Darby,  6  Yes.  488 ;  and 
see  Lowstm  ▼.  Copeland,  2  Bro.  C  C.  156; 
Mueklaw  ▼.  Fuller,  Jac.  198,  200. 

(d)  TVeve»  y.  Timmthend,  1  Bro.  C.  C. 
384 ;  LiUlekalei  y.  OoMcaiyne,  3  Bro.  C.  C. 
73 ;  Fnmkiin  y.  FHth,  ib.  433 ;  Seer»  y. 
Hind,  1  Ves.  jnn.  294 ;  Piety  y.  Staee,  4 
Ves.  620  ;  Soehe  y.  Hart,  11  Ves.  58,  62 ; 


Moeley  y.  Ward,  ib,  581 ;  AMhbmmkmm  y. 
Thompetm,  13  Ves.  402 ;  Tebka  t.  GSr- 
penier,  1  Mad.  290,  308;  OrmeMi  v. 
Bethune,  1  J.  &  W.  586. 

(e)  Sari  Powleit  y.  Herbert,  1  Yea.  Jul 
297;  Wkietier  y.  Newmam^  4  To.  129; 
Adame  y.  aifllon,  1  Russ.  297 ;  Keliaimay 
y.  Jokmom,  5  Beay.  319  ;  Ormekeli  y. 
Setkume,  1  J.  &  W.  586;  Poe^ek  y.  Red- 
dinytoH,  5  Ves.  794,  9  ;  Hoekmy  ▼.  MeAeft, 
11  Law  Journ.  N.  S.,  Chanc  230. 
.  (/)  Ait.^Oen,Y.Haberdaeker^ 
2  Bro.  P.  C.  370. 


*  However  in  a  case  in  Ireland  it  was  said  by  Sir  A.  Hart,  L.  C,  that  he 
had  often  heard  it  stated  as  a  principle  bj  some  of  the  greatest  jadges,  that 
an  executor,  though  in  the  result  made  answerable  for  drfanlt  by  reason  of  los 
incurred  through  his  neglect,  or  charged  with  interest  for  retaining  money  in  bis 
hands,  yet  if  there  was  nothing  beyond  such  negligence,  or  retention  of  moncj 
against  him,  was  still  entitled  to  the  costs  of  the  suit.  Timers  r.  Towmsemd, 
1  Moll.  496  ;  and  see  Flanagan  v.  Nolan^  ib.  84. 
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the  restitution  of  the  fund  will  usually  be  made  with  costs  (p).  And  if  Part  III. 
they  refuse  to  render  their  accounts  they  will  be  charged  with  the  chato*  *iv 
costs  of  a  suit  to  compel  them  (A).  Sbct.  4. 

So  where  trustees  for  sale  have  purchased  the  trust  estate  and  Or  refusal  to~ 
resold  at  a  profit,  they  will  be  decreed  to  account  for  that  profit  with  pv«  accounts, 
costs  (i).    And  if  the  trust  property  purchased  by  the  trustees  belong  ^^^i^^^ 
to  infants,  the  trustees  will  be  charged  with  costs,  although  the  sale  been  purchased 
-was  made  by  public  auction,  and  was  perfectly  fair  and  bond  Jide^  and    ^  ^  ^  trustees. 
there  had  been  no  re-sale  or  subsequent  profit  (A). 

Formerly  where  an  account  was  directed  against  a  trustee  with  Butnotneces. 
interest  it  was  considered,  that  the  costs  of  the  suit  must  also  be  giren  J^^y^^^J^ 
against  him  as  a  matter  of  course  (Q.    However  this  never  seems  to  though  changed 
have  been  adopted  as  a  general  rule  (m)  ;   and  in  Ashbumham  v.  ^**  wterest. 
TAanq}son  (n),  the  propriety  of  such  a  rule  was  expressly  deni^  by 
Sir  Wm.  Grant,  M.  R.,  who  said,  that  there  might  be  many  cases,  in 
nvhich  executors  might  pay  interest,  which  would  not  be  cases  for  costs. 
And  according  to  the  modem  practice  it  is  clear,  that  the  mere  fact  of 
interest  being  given  against  trustees  will  not  of  itself  govern  the  ques- 
tion of  costs  (o). 

Again  where  trustees  from  obstinacy  or  caprice  refuse  to  act  without  Trustees,  re- 
ft decree  of  the  court,  they  will  in  general  be  ordered  to  pay  the  51^^™^^  ^^ 
costs  (p).     Thus  where  a  bill  for  the  specific  performance  of  an  agree-  obstinacy,  de- 
ment  was  occasioned  by  the  refusal  of  a  trustee  to  join  in  the  convey-  ^^/^  ^*^ 
ance,  he  was  decreed  to  pay  all  the  costs  of  the  suit  {q).    And  so  in 
another  case  where  the  surviving  trustee  of  a  will  refused  to  convey  the 
legal  estate  to  the  person  beneficially  entitled  upon  some  unfounded 
objections  to  his  title,  and  a  bill  was  filed  to  compel  him  to  convey, 
liOrd  Cottenham  made  a  decree  for  a  conveyance  against  the  trustee 
with  costs  (r).    And  in  a  very  recent  case,  where  a  sum  of  stock  was 
given  by  a  will  to  trustees,  in  trust  to  transfer  the  same  to  the  plaintiff 
(then  a  spinster)  upon  her  attaining  twenty-one,  for  her  separate  use, 
and  free  from  the  control  of  any  husband  she  might  marry,  and  the 
trustees  refused  to  transfer  the  fund  to  the  plamtiff,  who  had  attained 
twenty-one,  and  married  without  any  settlement,  they  were  decreed  to 


(si)  Poeock  V.  Reddingion,  5  Ves.  794, 
9;  Wal/ttr  y.  Syttumdt,  3  Sw.  1,  89; 
Bateman  y.  Dovw,  3  Mad.  98;  Pride  ▼. 
Fboi9,  2  Bear.  430 ;  Kellaway  y.  Johruon, 
6  Beay.  319,  325  ;  Challen  y.  Shippam, 
"Vice- Chancellor  Wigram,  20th  January,  1845, 
MS. 

(h)  Anon.  4  Mad.  273;  C^iiyer  y.  Jhtd- 
/<y,  T,  &  R.  271. 

(t)  Fm  y.  Maekreth,  2  Bro.  C.  C.  400; 
Whiekeote  y.  Lawrence,  3  Ves.  740. 

(k)  Sandereon  y.  Walker,  13  Ves.  601. 

(/)  Seen  y.  Hind,  1  Ves.  jun.  294 ;  Roche 
▼.  Hart,  11  Ves.  62 ;  Moetey  y.  Ward,  ib, 
583. 


(m)  Newton  y.  Bennei,  I  Bro.  C.  C. 
362  ;  Forbee  y.  Roee,  2  Bro.  C.  C.  430 ;  Lee 
y.  Brown,  4  Ves.  369 ;  Raphael  y.  Boehm, 
11  Ves.  Ill  ;  Sammet  y.  Rickman,  2  Vee. 
jun.  36. 

(n)  13  Ves.  404. 

(o)  See  Tebbe  y.  Carpenter,  1  Mad.  308 ; 
Fieteher  y.  Walker,  3  Mad.  73,  4 ;  MoueUff 
y.  Carr,  4  Beay.  49,  53;  Mackenzie  y. 
T^iylor,  Rolls,  17th  July,  1844. 

('/>)  TayUir  y.  Glamnlle,  3  Mad.  176  ; 
see  Goodaon  y.  BUision,  3  Russ.  589. 

(q)  Jonee  y.  Lewie,  1  Cox,  199. 

(r)  WillU  y.  Hieeox,  4  M.  &  Cr.  197. 


Part  III.    pay  the  costs  of  a  suit  instituted  to  compel  a  ^«iisfer  («).    Id  this  Itst 
Ci^^^V.   ^'^  ^  highest  legal  advice  had  been  obtamed  m  kmxxr  €i  ihe  n^ 


SicT.  4.       of  the  plaintiff  to  require  the  transf^nr  of  the  fund,    fio  in  an  eariy 

where  trustees  had  kept  possession  of  the  estate  from  their  setlaii  que 
tru$t^  whom  they  considered  a  lunatic,  atthough  he  was  not  so  in  fiKt, 
iqxm  a  bill  being  filed  against  them  by  the  cutui  que  trust,  they  w«ie 
ordered  to  pay  the  costs  of  the  suit,  although  they  did  not  appear  to 
hare  acted  from  any  corrupt  motive,  but  only  for  the  proteetitm  of  Ae 
property  for  the  benefit  of  the  persons  entitled  in  remainder  (<). 
And  where  the  trustees  of  an  estate,  charged  with  two  ammitics,  had 
refused  to  pay  the  annuities,  upon  an  insufficient  pretence,  that  the 
annuitants  had  incurred  a  forfeiture  under  a  clause  in  the  will,  tiie 
decree  was  made  against  them  with  costs  (a).  In  OoedMon  t. 
miUsan  (x),  the  legal  estate  had  been  vested  in  a  tnistee  by  a  aetlle- 
ment  made  in  1767,  and  in  1822  the  purchaser  of  part  of  the  property 
Implied  to  the  co-heiresses  at  law  of  the  trustee  for  a  conveyanoe  of  that 
part :  every  offer  had  been  made  to  them  to  satisfy  them  aa  to  the 
plaintiff^s  title  by  the  inspection  of  instnunents,  or  the  use  of  profes- 
sional assistance  at  the  plaintiff^s  expense,  but  the  defendants  pemiated 
in  their  refusal  to  execute  the  conveyance,  and  tiie  Mastor  of  the  Bolb 
(Lord  Giffi>rd)  being  of  opinion  that  this  refbaal  by  the  defendanta  pro- 
ceeded fnxn  caprice  and  pertinacity,  decreed  them  to  execute  a  convey- 
ance to  the  plaintiff,  and  to  pay  the  costs  of  the  suit  (y).  However 
this  decree  as  to  the  costs  was  reversed  on  appeal  by  the  Lord  Ghaa- 
cellor  (Lord  Eldon),  partly  because  a  tnistee  could  not  be  required  to 
convey  the  trust  estate  in  parceb,and  partly  because  the  length  of  tinie 
and  other  circumstances  had  thrown  so  much  obscurity  on  the  title, 
that  the  trustees  had  a  right  to  insist  on  the  conveyance  being  settled 
in  the  Master^s  office  (z). 

In  the  very  recent  case  of  Zyse  v.  Kingdom  (d),  the  plaintiff  was 
entitied  under  a  will  to  a  share  in  a  trust  fund  in  the  event  of  ji. 
having  died  in  the  lifetime  of  the  testatrix.  A.'^b  share  in  the  fond  was 
set  apart  by  the  two  executrixes  and  trustees,  who  signed  a  memonm- 
dum,  stating  that  they  held  the  amount  in  trust  for  him,  but  tbsj 
retained  the  amount  in  their  own  hands,  and  both  died  without  ever 
havmg  invested  it.  The  testatrix  died  in  the  year  1818,  and  ^.  had 
not  been  heard  of  since  1793,  when 'he  was  supposed  to  have  gone  to 
sea.  In  1837,  application  was  made  by  the  phdntiff  toihe  exeontos 
of  the  two  trustees  for  payment  of  the  fund,  accompanied  by  strong 
circumstantial  evidence,  shewing  that  A.  had  died  m  the  lifetime  of  the 
testatrix,  though  that  fact  was  .not  completely  broi^t  home.     The 

if?  ^^  ^-  ^^''  ^  N-  C-  C.438.  ^}  3  Biin.5S7. 

t)  Brawm  T.  Smo,  Btnu  354.  Im)  3  Ron.  592. 


or 


MS 


exeoitoTB  admittod  aasets  of  the  two  trustoee  sufficient  for  the  paymmfc    P^t  UI. 

of  the  amonnt  of  A.'^s  shave,  and  the  Master  having  found,  that  A.  died   chavtul  IV. 

in  the  lifetime  of  the  testatrix,  the  only  question  was,  by  whom  the      S»ct.  4. 

costs  of  the  suit  were  to  be  paid :  and  Sir  K.  Brace,  Y .  C,  held,  that 

there  was  not  at  any  moment  anyireasonaUe  doubt  as  to  the  title  of  the 

plaintiff,  and  his  Honor  decreed  for  the  plaintiff  with  the  costs  of  the 

suit  to  be  paid  out  of  the  assets  of  the  two  trustees  (a).     And  in 

another  case,  where  the  trustees  of  a  fund  belonging  to  a  feme  sole 

refused  to  transfer  it  to  the  trustees  of  the  settlement  made  on  her 

marriage,  and  compeUed  the  parties  to  file  a  bill  to  obtain  the  payment, 

they  were  decreed  to  pay  the  costs  (ft). 

But  wherever  there  is  sufficient  reason  for  a  trustee's  refusmg  to  Stew/iiUbm 
act  without  the  direction  of  the  court,  he  will  unquestionably  be  reason  for  tiMv 
entitled  to  the  costs  of  a  suit  instituted  to  obtain  that  direction  (c).  refusal. 
And  where  his  conduct  though  erroneous  proceeds  from-  ignorance  and 
not  from  any  improper  motive,  the  court  has  contented  itself  with 
depriving  him  of  his  costs  {d).    The  cases  on  this  point  have  already 
been  considered,  in  discussing  the  liability  of  trustees  to  be  deprived 
of  their  costs,  and  they  are  d,  fortiori  authorities  on  the  question  of 
the  payment  of  costs  by  them  (0). 

Again  if  a  suit  be  occasioned  by  disputes  amongst  the  trustees, — as  ^^  ^\ 
where  a  eeetid  gue  trust  was  obliged  to  file  a  bill  for  the  appointment  occasioned  by 
of  a  receiver  in  consequence  of  a  quarrel  amongst  the  trustees,  as  to  ^^]^^  .t^ 
which  of  them  should  receive  the  rents  of  the  trust  estate, — ^the  trus-  selves. 
tees,  or  such  of  them  as  are  in  fault,  will  be  decreed  to  pay  the  costs 
of  the  suit  (/)  ;  and  if  necessary  an  inquiry  before  the  Master  will  be 
directed  to  ascertain,  which  of  the  trustees  were  in  fault  (p). 

And  so  if  the  trustees  have  supported  an  erroneous  or  improper  Or  by  impro- 
claim  made  by  one  of  the  cestuis  gue  trusts  adversely  to  the  other,  ^  Li^^ofon^ 
and  have  thus  driven  the  injured  party  to  file- a  bill  for  the  protection  ^^*  ^f 
and  assertion  of  his  rights,  the  trustees  will  be  decreed  to  pay  the  another. 
coats  of  the  suit  (A).    And  their  liability  in  such  a  case  will  be  yet 
more  strictly  enforced,  where  the  injured  cestui  que  trust  is  a  married 
woman  (i). 

If  the  trustees  by  their  answer  raise  and  insist  on  a  claim  to  the  Or  wheie  they 
trust   estate  for  their  own  benefit,  they  will  be  considered  to  have  daim,  which 
devested  themselves  of  the  character  and. privileges  of  trustees,  and  to  ^^' 
have  placed  themselves  in  the  same  situation  as  any  other  parties, 
between  whom  a  question  is  in  course  of  hostile  litigation ;  and  if  they 


!: 


a)  X^M  ▼.  Kktfdmn,  1<C«U.  184.  and  see  Baffot  v.  Baffoi,  10  Law  Joum.  N. 

b)  Pe^fold    ▼.  BoKcA,  Y.  C.  Wigram,  S.,  Chanc.  116. 
aeth  Norember,  1844,  MS.  {jg)  2  Keen,  252. 

(e)  Goodson  t.  Elliaon,  3  Rubs.  592.  (A)  Ba^t  v.  Bcy«/,  10  Law.  Joum.  N. 


d)\iAtnqfPa.  S.,  Chaac.  116. 

)  Vide  Myw0.  (<}  Awf. 

~)   WilMon  T.   mUmh  2   Keen,  249; 
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Sbct.  4. 


Or  mUconduct 
themselves  in 
the  suit. 


The  guilty  trus. 
tees  only  fixed 
ynih  the  costs. 


fail  in  establishing  their  chum,  the  decree  against  them  will  be  made 
with  costs.  Thus  where  an  executor  made  an  unsuccessful  claim  to  be 
entitled  to  the  surplus  of  the  estate  for  his  own  benefit,  he  was  made 
to  pay  the  costs  of  the  suit  (A).  And  in  two  very  recent  cases,  where 
a  corporation,  being  trustees  for  a  charity,  raised  a  claim  to  the  sur- 
plus arising  from  the  increased  value  of  the  property  for  their  own 
benefit  to  the  exclusion  of  the  objects  of  the  charity,  Lord  Laogdale, 
M.  R.,  fixed  them  with  the  costs  of  the  information  (Q.  However 
there  has  already  been  occasion  to  observe,  that  trustees  will  not  be 
deprived  of  their  costs,  although  they  make  a  claim  for  their  own 
benefit,  provided  they  do  so  by  way  of  submission  to  the  court  (n). 

And  so  if  a  trustee  misconduct  himself  in  the  course  of  a  suit — as 
where  he  sets  up  an  improper  defence  by  insisting  wrongfully  on  a 
clause  of  forfeiture  against  the  cestuis  que  trusts  (») — or  shows  a  dis- 
position to  obstruct  and  retard  the  course  of  justice,  by  misstating  or 
refusing  to  deliver  proper  accounts  (o) — or  making  false  statements  in 
his  answer  {p) — or  by  stating  his  ignorance  of  facts,  the  truth  of 
which  afterwards  appears  from  the  documents  scheduled  in  their 
answer  (y)— or  by  concealing  evidence  relating  to  the  trust  (r) — in  all 
these  cases  the  court  will  punish  the  trustee  by  fixing  him  with  the 
payment  of  the  costs.  Upon  this  principle  in  a  recent  case,  where 
executors  and  trustees  at  the  hearing  of  a  cause  insisted  on  an  inquiiy 
being  directed,  to  ascertain  whether  all  the  children  entitled  under  the 
will  were  before  the  court,  and  the  court  was  of  opinion,  that  the  facts 
were  so  clear  as  to  render  it  improper  for  the  trustees  to  have  required 
that  inquiry,  they  were  ordered  to  pay  the  costs  of  it  («)•  And  so  if 
the  conduct  of  the  trustees  during  the  progress  of  a  suit  oocasicms  a 
needless  increase  of  expense,  the  court  will  throw  upon  them  the  addi- 
tional expense.  For  instance  where  the  trustees  had  embarrassed  the 
proceedings,  and  rendered  it  necessary  to  have  other  parties  brought 
before  the  court,  by  appointing  new  trustees  after  the  institution  of  the 
suit,  they  were  ordered  to  pay  the  extra  costs  occasioned  by  that 
act  {t). 

Where  there  are  several  co-trustees,  and  some  of  them  only  have  been 
guilty  of  the  misconduct  which  occasioned  the  suit,  whilst  the  others 


(*)  Bayly  v.  Powell,  Prec.  Ch.  92;  2  Vera. 
361 ;  and  see  Lototon  v.  Copeland,  2  Bro. 
C.  C.  156 ;  Willii  t.  Hwmp,  4  M.  &  Cr. 
197. 

(/)  Ait'Gen.  v.  Drapert*  Cbn^any,  4 
Beav.  67;  AtL^Oen,  v.  Chriii't  Hotpital, 
ib,  73. 

(m)  Vide  Mupra ;  and  BMkUy  y,  Martin, 
1  Ves.  jun.  205. 
.  (n)  Lloyd  V.  SpiUeit,  3  P.  Wms.  346. 

(0)  Sh^erd  v.  Smithy  2  Bro.  P.  C.  372 ; 
Avery  v.  Otbome,  Barn.  349;  Flonagan 
V.  JVo/an,  1  MoU.  86  ;   Norhwry  v.  Ot/- 


beek,  2  MoU.  461. 

(jv)  VoHghan  v.  Thunion,  CdOe's  P.  C 
175;  MaUabar  y.  MalMar,  Ca.  T.  Talb. 
79  ;  Reech  v.  Kennegal,  1  Ves.  12S. 

(g)  Ati.'Om.  ▼.  SaH  lUifitrd,  2  U.  ft 
K.  35. 

(r)  Borough  ^  Hertford  ▼.  P^or  ^ 
Hertford,  2  Bro.  P.  C.  377. 

(#)  Wetiover  t.  Cht^man,  1  CoQ.  379, 
383. 

(0  Aii.-Geiu  ▼.  CUch,  1  Bmt.  467; 
C^o  T.  Bent,  3  Hare,  249;  8.  C.  13  Lav 
Jonni.  N.  S.,  Chanc  169. 
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have  been  ready  and  anxious  to  discharge  their  duties  properly,  the  Part  III. 
guilty  trustees  alone  will  be  decreed  to  pay  the  costs  of  the  suit,  CHxrasR  iv. 
including  the  costs  of  their  innocent  co-trustees  (k).  Sect.  4. 

However  it  has  been  already  shown  (x),  that  the  court  in  the  exer-  ^here  the 
dae  of  its  discretionary  jurisdiction  has  frequently  refused  to  deprive  »**^X* 
the  trustees  of  their  costs  of  a  suit,  though  the  decree  is  made  against  pated  in  the 
them;  and  those  cases  are  yet  stronger  authorities  for  refusing  to  ""P^^P^^ct. 
make  the  trustees  pay  the  costs.     Hence,  to  recapitulate  those  the^enerd  rule 
instances,  an  exception  will  be  made  to  the  general  rule  charging  trus-  of  charging 

tnistccs  with 

tees  with  the  costs  of  a  suit  occasioned  by  their  breach  of  trust,  and  the  costs  of  a 
they  will  even  be  allowed  their  costs,  where  their  conduct  has  pro-  wit,  occasioned 

.  .by  their  unpro- 

ceeded  from  mistake  or  accident  without  any  corrupt  or  improper  per  act. 
motive;  as  where  an  erroneous  claim  for  his  own  benefit  had  been  Allowed theur 
raised  bona  Jide  by  a  trustee  (y) ;  or  where  through  a  venial  mistake,  wnen. 

or  misapprehension  of  their  duty,  there  had  been  an  incorrect  applica- 
tion, or  retention  of,  or  other  dealing  with,  the  trust  funds  (z),  (more 
especially  if  the  question  relates  only  to  a  small  portion  of  the  pro- 
perty (a),)  or  where  the  suit  is  instituted  with  unnecessary  haste  (i), 
or  after  great  and  unnecessary  delay  (c),  and  where  the  trustees  take 
the  earliest  opportunity  of  correcting  their  error,  after  it  is  brought  to 
their  notice  (c?),  and  their  accounts  are  ^correct  and  satisfactory  in 
other  respects  (e).  And  corporations  and  other  trustees  for  charities 
appear  to  be  regarded  with  especial  favour  in  this  repect,  where  the 
error  has  been  adopted  and  followed  from  the  long-continued  practice 
of  their  predecessors  (/). 

But  trustees  will  not  meet  with  this  indulgence,  unless  they  have 
given  every  possible  facility  to  the  court  to  do  complete  justice,  by 
delivering  their  accounts,  and  giving  all  the  information  in  their 
power  {g)j  and  if  they  act  in  a  contrary  spirit,  that  alone  will  induce 
the  court  to  visit  them  with  costs  (A). 

Where  a  trustee  acts  under  the  advice  of  counsel,  which  turns  out  Trustee  acting 
to  be  erroneous,  he  will  certainly  not  be  made  to  pay  the  costs  of  the  counsel  never 
suit  (i)  :  we  have  already  had  occasion  to  consider  how  far  he  would  ^^^  to  pay 
be  entitled  to  receive  his  costs  under  such  circumstances  (A). 

In  some  cases,  as  we  have  already  seen,  the  court  has  contented  in  some  cases 

each  party  left 

(«)  Bagot  y,  Bagotf  10  Law  Journ.  N.  (d)  Att.'Gen,  ▼.  Draper$*   Company* \  to  pay  their 

S.y  Chanc.  116.  Beav.  71.                                                      own  costs. 

(or)  Vide  n<pra.  (e)  Mackenzie   ▼.   Taylor^    Rolls,    14th 

(y)  Betmet  v.  Going^  1  MoU.  529 ;  yide  July,  1844. 

ntpra,  (f)  AtL-Gen.  v,  Caiue  College,  2  Keen, 

(z)  Parrot  v.   Treby,  Prec.  Ch.   254  ;  169;   Att.-Gen.  t.  Drapert?  Company,  4 

Trmerey,  T^wMendt  1  MoU. 496;  Flanagan  Beav.  71 ;  Ait,'Gen,  v.  Drummond,  3  Dr. 

V.  Nolan,  ib.  84 ;  Taylor  v.  Tarlrttm,  6  &  W.  162. 

Sim.  281 ;  Moueley  v.  Carr,  4  Beav.  49.  (g)  See  Parrot  ▼.  Treby,  Prec.  Ch.  254 ; 

(a)  Fittgerald  v.  Pringle,  2  MoU.  634;  At.-Gen.  v.  Bait  Record,  2  M.  &  K.  40. 
Sammes  y.  jRicAnum,  2  Yes.  jnn.  36.  (A)  Att.-Gen,  y.  Boat  Retford,  2  M.  & 

(b)  Rennet  y.  Atkint,  1  T.  &  Coll.  249.  K.  36. 

(c)  Ait.-Gen.  y.  Dudley,  Coop.  146  ;  (t)  Angier  y.  Stannard,  3  M.  &  K.  572. 
Pearee  y.  Newlyn,  3  Mad.  189.  {i)  Yidem^a. 


to  pay  tbe  c  -^.-J^f S  .ct^  *^X^^ ' 

a  corporate  /'^  *"  **^^*  (m>    AJ'**           " 

plus  ari.  .  >/,d*o'*  **f^  ita«»<                                ^.^^^ 

benefit  ^ Vj^  ,  *^tbeVr  ^«^^t^  tH^e— ^*^LlS*^ 


»;;J«?^^  <»<r.  be*  ^'^  ^  and  *e  «*fr~df  Im>  ««»J^*  *°  i*  .npetf^ 


Jtfceb- 


ndi»ond««t«tt        of  iJ«»  •^   ««d  by  •^'ffr^TioB**'' 


■^T_  -;*!»  an  uop^for^  ,,  _  n— t  naff 


oW»iB^ 


^**^£S^t  tixere  ^as  no  ^^     tbo«e  costs  •« 
!::Z^'tK^  were  tberefo«>  -fto' 
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1  TeM^v.  Carpenter  («),  where  a  suit  had beeomenecesBaiy    Part  III. 
mine  the  construction  of  a  will,  but  in  the  eouTBe  of  the  suit    c&ZnnR^iv. 
.ies  were  directed  as  to  arrears  of  rent  and  biilaBces  retained  by       Saor.  4. 
trustees  in  breadi  of  their  trust,  the  trustees  were  allowed  tiieir 

jsta  of  the  suit,  mth  iheexeeption  of  the  casta  oecatunud  by  the  eiir 
quiries  as  to  the  breach  of  trust  (s).  And  upon  the  same  principle 
where  an  executor  hadrefuaed  to  'reader  his  account,  but  upon  a  bill 
filed  set  out  the  account  correctly  in  his  answer,  and  the  plaintiff  not- 
withstanding took  a  decree  for  account,  the  Vice-chancellor  gave  the 
pkintiff  the  costs  up  to  the  decree^  but  he  allowed  the  defendant  the 
eofits  of  the  subsequent  proceedings  {t).  So  in  the  recent  case  of  Pride 
y.  Foohs  (ti),  which  was  a  suit  to  charge  a  trustee  with  the  conse- 
quences of  a  particular  breach  of  trust,  and  also  to  obtain  the  direc- 
tioDs  of  the  court  as  to  the  general  administration  of  the  trust,  the 
trustee  was  allowed  the  general  costs  of  the  suit,  although  he  was  de- 
creed to  pay  so  much  of  the  costs  as  had  been  caused  by  his  breach  of 
trust  (tf).  And  upon  this  principle  although  a  suit  may  have  been 
originally  occasioned  by  the  breach  of  trust  of  the  trustees,  yet  after 
a  decree  has  been  made  remedying  the  breach  of  trust,  and  the  decree 
has  been  acted  upon,  and  the  trust  property  replaced  by  the  trustees, 
they  will  not  be  charged  with  the  costs  of  any  subsequent  proceedings, 
that  may  be  taken  for  the  convenience  or  benefit  of  the  cestuis  que 
trusts.  For  instance  in  a  late  case  in  the  Rolls  {x)  a  bill  was  filed 
against  a  trustee  to  charge  him  with  a  breach  of  trust  in  selling  out 
and  improperly  investing  the  trust  fund,  and  at  the  hearing  a  decree 
was  made  against  the  trustee,  directing  him  to  replace  the  fund  and 
pay  the  costs,  which  was  done.  It  was  also  referred  to  the  Master  to 
take  the  accounts  of  the  estate^  and  to  ascertain  certain  facts  requisite 
for  clearing  and  distributing  the  trust  Jund,  and  Lord  Langdale,  M.  R., 
without  hearing  counsel  for  the  trustees  held,  that  they  were  not  liable 
for  the  costs  of  these  subsequent  proceedings  (x). 

So  if  the  plaintiff  in  a  suit  i^inst  trustees  enter  into  any  unneces- 
sary evidence,  as  where  he  proves  a  fact  which  is  admitted,  or  which  is 
not  required  to  be  proved — ^he  will  be  refused  the  costs  thus  needlessly 
incurred,  although  he  succeeds  in  the  suit,  and  obtains  a  decree  with 
costs  against  the  defendants  (y). 

In  suits  between  trustees  and  cestuis  que  trusts,  where  there  is  a  fund  Trustee's  costo 
under  the  control  of  the  court,  the  trustees  as  a  general  rule  are  entitled  ^^^^^tor 
to  their  costs  out  of  the  fund,  to  be  taxed  as  between  solicitor  and  client,  and  dient. 

When  ^ 

and  not  like  ordinary  costs  as  between  party  and  party  (z)  ;  and  these 


U)  Tkkb^Y.OtrfmOer,  1  Mad.  290,309.      383. 


Awn.  4  Mad.  273.  (z)  Amamd  t.  BroMowm,  2  Cha.  Oa. 

(«)  Pride  ¥.  »tok9,  2  Beay.  430,  .437.  13S ;  Pride  v.  Feeki,  2  Bear.  437 ;  Wkii^ 

[s)  Hew€ti  T.  Forgier,  8  Jnist,  75<^.  monk   y.  Bobertam,    I   N.  C.  C.  717  ; 

(y)  Tkar^  ▼.  FM/f,  1  N.  C.  C.  469 ;  Mohwk  y.  diokim,  1  Sw.  201. 
and  see  ir«tl«Mr.T.  OkMpmeu,  1  CeU.  379, 
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Part  III.    itielf  widi  ckpriTing  the  irustoes  of  >tlieir  eoste,  feaTiogeaeh  party  to 

C^!^M\y.  pay  their  own  (/)•    For  inatance  ^eie  a  trwiee,  who  wbb  aloo  te^^ 

S»cT.  4.      for  life,  through  mistake  as  to  her  rights  had  i^lied  part  of  tiie  trait 

funds  to  her  own  use,  die  was  deereed  to  aeooont  fisr  the  monegr  so 

applied  with  interest  at  fonr*per«cent. ;  but  as  the  eonsinictioa  of  tie 

will  was  doubtful,  and  she  had  acted  through  ^noiance,  the  dacrae 

was  made  against  her  without  eoats  (m).    And  a  decree  has  been  made 

without  costs  against  a  trnstee  on  the  ground  of  :the  deky  on  the  part 

of  the  plaJntiflh  in  proseeatii^  their  daim  (a). 

AppartiPMBcat       A  suit  against  trustees  is  frequently  rendered  neeessary  by  dvcaai- 

^5i!£isp«rti^  stances,  independent  of,  and  wholly  unconnected  with,  any  breach  of 


to  remedy  a  trust,  and  in  such  cases  the  court  will  meet  the  justice  of  Uie  caae  hj 
ftnduiitw^*'  apportioning  the  coats  of  the  suit,  and  will  in  general  give  the  tmstecB 
some  other  all  the  costs  not  actually  occasioned  by  their  breach  of  trust.  Tbe 
P""^"^-  rule  has  been  thus  stated  by  Sir  Thos.  Plumer,  V.  C.    <«  If  a  suit 

would  have  been  proper,  and  the  executor  a  neeesnry  party,  thoi^ 
the  executor  had  not  misconducted  himself,  he  ought  not  to  pay  all 
the  costs  of  such  a  suit,  though  in  the  eouiae  of  the  suit  it  appease, 
that  he  has  misconducted  himself;  but  if  the  misconduct  of  tibe  exe- 
cutor was  the  sole  occasion  of  the  suit,  he  ought  then  to  pay  the 
costs*' (o).  Therefore  where  a  bill  was  filed  by  eertmis  qme  irmit 
against  their  trustee  charging  him  with  misconduct  in  fellii^  timber, 
and  also  with  an  improper  inTestment  of  part  of  the  trust  funds,  and 
they  figuled  in  establishing  the  first-part  of  their  caae,  whidi  waa  ahaa- 
doned,  but  succeeded  in  proving  the  other  part,  and  obtained  a  decree 
against  the  trustee  for  anaocount  of  the  trust  funds  misapplrad  by  him 
with  interest  at  five*per-cent.,  the  Master  of  Ae  Rolls  aatd,  thai  it 
virould  be  injustice  to  make  the  defendant  pay  the  whok  of  tbe  eosts, 
for  one  part  of  the  bill  had  failed ;  and  he  was  therefore  deereed  to 
pay  80  much  of  the  caste  as  related  to  the  breach  of  truet  (p).  Aad  m 
Sanderson  v.  Walher  (7),  where  the  trustees  for  ihe-sde  of  an  infonts' 
estate  had  themselves  purchased  the  estate  at  an  undervalue,  the 
decree  against  them  for  a  renaale  was  made  with  casts ;  butastoothB- 
parts  of  the  caae,  which  concerned  aeeounis,  that  must  have  been  lofaa, 
if  the  purchase  hadnot  been  made  by  the  trustees,  tiie  Lord  CtenoeDor 
considered,  that  there  was  no  ground  for  chaigiog  the  tnisteea  with 
costs,  and  they  were  therefore  allowed  those  costs  as  in  an  inrdianaej 
ca8e(r). 

(0  &Cetta9hm  r.Ctop^r,  ^  Ve^  117;  (•)  TMi  t.  Ckrpemier,  I  lUL  StS; 

Ma^ka€i  T.  Bofkm,  13  Ves.  692 ;  vFbr»«t  t.  tadttChrmdMtr.Beikmmf,  1  J.  IbW.  SSI. 

f^' 2  Bro.  C.  C.  431 ;  FUicher  ▼.  Waiker,  (p)  Poeoek  ▼.  R^dm^im,  5  V«i.  TH 

SMad.  74;  iioutky  ^.  Carr,  4  Bewr.4e;  800;  tee  Xmmm  t.  OqMteMi,  2  Bie.  C  C 


Ifoweif  ▼.  ^Bmmr,  4  llal.  413.  196. 

(m)  M^mHeify.  Gmt,4  Bettr.  49.  (g)  13  V«s.  901»  €04;  ftrid  ^ 

(It)  AiL^Oen.    v.   Dudley,  Coop.    146  ;  v.  BMibn,  13  V«».  MO ;  Af^fT  w. 

PiMt  T.  JVMlyN,  3  iM.  189;  mte,  p.  2  Atk.  61. 

^^^'  (r)  See  Gwyidf  ▼.  Wemer,%  Vm.  019. 
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Again  in  TMsv.  Carpenkr  («),  ^ere  a  satt  hadbeeomeneeeaBary  , Part  III. 
to  defennine  the  conBiruction  of  a  will,  bnt  in  the  e<»ree  of  the  sott   ca^mR^iv. 
enquiries  were  directed  as  to  arrears  of  rent  and  biUanceB  retained  by       Steer.  4. 
the  trastees  in  breach  of  their  trust,  the  trustees  were  allowed  their 
costs  of  the  waS^mtk  the  ezcepHon  of  the  costs  occasioned  by  the  6fi- 
guiries  as  to  the  breach  of  trust  (s).    And  upon  the  same  principle 
where  an  executor  had  refused  'to  'render  his  aeeount,  but  upon  a  bill 
filed  set  out  the  account  correctly  in  his  answer,  and  the  plaintiff  not- 
withstanding took  a  decree  for  account,  the  Vice-chancellor  gave  the 
plaintiff' the  costs  tq>  to  the  decree,  but  he  allowed  the  defendant  the 
costs  of  the  subsequent  proceedings  {t).    So  in  the  recent  case  of  Pride 
v.  Foohs  (ti),  which  was  a  suit  to  charge  a  trustee  with  the  conse- 
quences of  a  particular  breach  of  trust,  and  also  to  obtain  the  direo- 
tions  of  the  court  as  to  the  general  administration  of  the  trust,  the 
trustee  was  allowed  the  general  costs  of  the  suit,  although  he  was  de- 
creed to  pay  so  much  of  the  costs  as  had  been  caused  by  his  breach  of 
trust  (te).     And  upon  this  principle  although  a  suit  may  have  been 
originally  occasioned  by  the  breach  of  trust  of  the  trustees,  yet  after 
a  decree  has  been  made  remedying  the  breach  of  trust,  and  the  decree 
has  been  acted  upon,  and  the  trust  property  replaced  by  the  trustees, 
they  will  not  be  charged  with  the  costs  of  any  subsequent  proceedings, 
that  may  be  taken  for  the  convenience  or  benefit  of  the  cestuis  que 
trusts.     For  instance  in  a  late  case  in  the  Rolls  (x)  a  bill  was  filed 
against  a  trustee  to  charge  him  with  a  breach  of  trust  in  selling  out 
and  improperly  investing  the  trust  fund,  and  at  the  hearing  a  decree 
was  mode  against  the  trustee,  directing  him  to  replace  the  fund  and 
pay  the  costs,  which  was  done.    It  was  also  referred  to  the  Master  to 
take  the  accounts  of  the  estate^  and  to  ascertain  certain  facts  requisite 
for  clearing  and  distributing  the  trust  jund^  and  Lord  Langdale,  M.  R., 
without  hearing  counsel  for  the  trustees  held,  that  they  were  not  liable 
for  the  costs  of  these  subsequent  proceedings  {x). 

So  if  the  plaintiff  in  a  suit  against  trustees  enter  into  any  unneces- 
sary evidence,  as  where  he  proves  a  fact  which  is  admitted,  or  which  is 
not  required  to  be  proved — ^he  will  be  refused  the  costs  thus  needlessly 
incurred,  although  he  succeeds  in  the  suit,  and  obtains  a  decree  with 
costs  against  the  defendants  (y). 

In  suits  between  trustees  and  cestuis  que  trusts,  where  there  is  a  fund  Trustee's  costs 
under  the  control  of  the  court,  the  trustees  as  a  general  rule  are  entitled  ^e^  roUdtor 
to  their  costs  out  of  the  fund,  to  be  taxed  as  between  solicitor  and  client,  and  client. 
and  not  like  ordinary  costs  as  between  party  and  party  (z)  ;  and  these 

r«)  7V»Ar  T.  OmMMlir,  1  Mad.  290,309.  383. 

:/)  Amon.  4  Mad.  273.  (^r)  Amaml  t.  Bradkoume,  2  GiuuCt. 

[n)  Pride  ▼.  Fsok»,  2  Bev7. 430,  .437.  138 ;  Pridt  ▼.  fbtfib,  2  Bear.  437 ;  FTAt/- 

\x)  Hewett  ▼.  Fonter,  8  Jvrist,  759.  fnank   v.  Boberigm,    1   N.  C.  C.  717  ; 

(y)   7%ori^  ▼.  rtatt,  1  N.  C.  C.  469 ;  Mohun  ▼.  ZfoAtm,  1  Sw.  201. 
and  see  We&tSHrf.  Okt^man,  1  Call.  379, 
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Part  III.    are  emphatically  termed  trustee'^s  costs  (a).     And  in  addition  to  their 

Chapter  IV.  ^^^  ^^  ^^^  ^^^^'  ^^7  ^^  ^^  ^  allowed  their  charges  and  expenses  if 
Sect.  4.  properly  incurred  (&).  But  costs  as.  between  solicitor  and  client  will  not 
Not  aUowed  his  include  every  charge,  which  a  party^s  own  solicitor  would  be  entitled 
^^^^^''  to  make  against  him  in  his  bill ;  or  any  charges  or  expenses,  which  are 
indaded  in  the  not  strictly  costs.  Therefore  the  decree  should  always  go  on  to  allow 
^^°^'  the  trustee  his  charges  and  expenses  (c).     The  distinction   between 

costs  taxed  as  between  party  and  party  and  those  between  solicitor  and 
client,  is  peculiar  to  courts  of  equity,  and  does  not  exist  at  law. 
Except  under         Where  there  is  the  usual  direction  in  the  decree  (or  just  aUowancet 
just  aSwanccs    ^^'^  trustee  will  be  entitled  to  his  charges  and  expenses  as  well  as  his 

costs  under  that  head  without  any  special  mention  of  them  (<f). 
Where  there  ii        And  although  there  may  be  no  fund  in  court,  which  is  applicable  in 
no  fond  in         ^jjg  payment  of  costs,  yet  if  a  trustee  be  brought  before  the  court  by 

his  cestuis  que  trusts^  and  a  decree  obtained  by  them  for  their  own 
benefit  and  without  any  default  on  the  part  of  the  trustee,  he  will  be 
equally  entitled  to  his  costs  as  between  solicitor  and  client  to  be  paid  to 
Although  trufl.   Um  personally  by  the  plaintifis  (e).    And  it  is  immaterial  thiat  the 
t^is  asoli-       trustee,  who  is  made  a  defendant  to  a  suit,  is  a  solicitor  (/).     How- 
There  must  be  a  ^^^^  ^^  decree  or  order  must  contain  an  express  direction  to  tax  the 
direction  to  tax  costs  of  the  trustee  as  between  solicitor  and  client ;  for  otherwise  the 
00    g.  ^j^^^^Jqq  will  be  made  in  the  ordinary  way  as  between  party  and 
party  (g)  ;  although  if  the  decree  contain  the  usual  direction  for  just 
allowances,  he  would  be  entitled  to  his  extra  expenses  under  that 
head  (A). 
Am  agahiBt  But  in  suits  between  trustees  aiuf  strangers  to  the  trusty  it  has  bees 

^t^Sus^  *^®  already  stated,  that  trustees  are  on  precisely  the  same  footing  as  any 
tees  haye  eosts  other  parties  sueing  or  defending  in  the  court :  and  therefore  eu  agaimst 
pMtyand^pa^.  '^^  Strangers  they  will  be  entitled  to  costs  only  on  the  ordinary sode as 
Where  the  trust  between  ^ar^y  and  party  (i).  Therefore  where  a  bill  had  been  filed 
torasTuTto  agwnst'  tlie  trustees  named  in  a  will,  to  establish  the  will  and  ascertain 
be  invalid.         the  rights  of  the  parties,  and  the  bill  was  dismissed,  on  the  ground  fh^t 

the  will  was  void,  the  trustees  were  not  allowed  their  costs  as  between 
solicitor  and  client^  for  they  were  trustees  of  a  nullity  (A) .  However  in 
a  late  case  it  was  held  by  Lord  Langdale,  M.  R.,  that  a  trustee  acting 
bond  fide  under  a  will,  which  turned  put  to  be  invalid,  was  entitled  to 
be  indemnified  out  of  the  testator's  personal  estate  (/). 

(a)  See  Poole  v.  Past,  I  Bear.  604;  ▼.  PMppi,  3  BeaT.  442;    4   BetT.  473; 
Holford  v.  Phippi,  4  Beav.  475  ;  Cough  v.  Hangfton  y.  Brmwood,  1  Mad.  392,  39&. 
Andrews,  8  Jurist,  307  ;  York  v.  Broten,  1  (/)  York  v.  Brown,  8  Jorist.  567  ;  1 
ColL  N.  C.  C.  260.  CoU.  N.  C.  C.  260. 

(b)  Hall  V.  Lover,  1  Hare,  577  ;  Amand  (y)  Feame  v.  Votinff,  10  Yes,  184. 
T.  Bradboume,  2  Ch.  Ca.  138 ;  et  Tide  (A)  Feame  t.  Vomg,  10  Yea.  184. 
poiti  and  Worrall  t.  Harford,  8  Yes.  8.             (i*)  Dunlop   t.  Hubbtard,  19  Yea.  286; 


(e)  See  F^ama  t.  Young,  10  Yes.  184;  Edenborough  v.  Arekbiekep  ^ 

ti  poet,  Ch.  [AUowances].  2  Russ.  94, 112. 

id)  Ibid.  (i)  Mohun  y.  Mohun,  1  Sw.  201. 

(•)  Poole  V.  Pate,  1  Beav.  604 ;  Hofford  (/)  Edgeeumbe  v.  Carpenter,  1  Bean  171. 
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Again  where  a  person  who  has  been  named  a  tmstee  in  an  instru-    Part.  III. 
ment,  is  made  a  party  to  a  suit  respecting  the  trust,  and  he  disclaims   cbaptbb^IV. 
by  bis  answer,  and  the  bill  is  then  dismissed  against  him,  he  is  entitled       Sjicx.  4. 
only  to  the  ordinary  costs  as  between  j^arty  and  party ;  for  his  own  where  the  tnu- 

answer  shows,  that  he  does  not  fill  the  character  of  a  trustee,  but  only  *«?  ^  »f^? 
,  ^  acted  and  dia- 

that  of  an  ordinary  party  (m).      And  it  is  immaterial,  that  the  person  claims. 
80  disclaiming  is  continued  as  a  party  up  to  the  hearing  of  the 
cause  (»).* 

However  where  a  trustee  in  a  suit  with  strangers  has  obtained  his  Trustee  entitled 
costs  as  usual  between  party  and  party  only^  he  will  be  entitled  to  ^"j^ts^out 
reimbursement  out  of  the  trust  fund  for  all  extra  costs  properly  incur-  of  the  trust 
red,  and  such  a  claim  may  be  allowed  him  under  the  head  of  just        ' 
allowances  (o).     And  on  the  same  principle  where  a  trustee  fails  in  a  Or  the  costs  of 
suit  with  a  stranger,  and  is  consequently  cast  in  costs,  yet  if  the  suit,  ^e  ftiia"«  ^^^^ 
or  the  defence  to  it,  were  reasonable  and  proper,  and  not  occasioned 
by  the  misconduct  of  the  trustee,  he  will  be  entitled  to  retain  the 
amount  of  the  costs  so  paid  out  of  the  trust  funds  in  his  hands  (p).  But  cannot 
Although  if  there  be  no  available  fund  in  his  hands  or  under  the  con-  J!^onaiiy*°* 
trol  of  the  court,  the  trustee  will  have  no  personal  remedy  against  the  against  the 
cestuis  que  trusts  to  recover  the  costs,  which  he  may  have  paid  (q).        tru$t§. 

The  costs,  as  well  as  the  charges  and  expenses  of  trustees,  when  Trustees'  lien 
properly  incurred,  constitute  a  charge  or  lien  on  the  trust  estate  in  ^^  ex^nws.' 
their  favour,  and  they  will  not  be  compelled  to  part  with  the  legal 
estate,  until  their  claim  is  discharged  (r).     But  this  privilege  does  not  Does  not  ex- 
in  general  extend  to  solicitors,  or  other  persons,  employed  by  the  trus-  cifo^^anJ^' 
tees;    and  such  persons  will  be  confined  to  their  personal  remedy  agents  em- 
against  the  trustee,  by  whom  they  were  employed  (s).      However  any  ^^^^    ^*  ®°** 
part  of  the  trust  estate,  which  may  be  actually  realized  or  recovered  by 
the  suit  in  which  the  solicitor  was  employed|  will  be  subject  to  his  lien 
for  the  costs  of  the  suit  (t), 

(m)  Norway  y.  Norway,  2  M.  &  K.  278 ;  174. 

Sray    t.   Weti,  9   Sira.  429  ;    overruling  (q)  Mohun  v.  Mohun,  1  Sw.  201 ;  Adair 

Sherrati  ▼.  Beniley,  1  R.  &  M.  655.  v.  Shaw,  1  Sch.  &  Lef.  280. 

(»)  Bray  v.  Wett,  9  Sim.  429.  (r)  Worrall  v.  Harford,  8  Ves.  4,  8 ; 

(o)  Amand   v.  Bradbume,   2  Ch.  Ca.  Hall  v.  Lover,  1  Hare,  577 ;  see  ex  parte 

138  i  Rameden  y.  Longley,  2  Vem.  536;  Jamet,  1  D.  &  Ch.  272. 

see  FeamM  y.  Yowng,  10  Ves.  184  ;  Hill  y.  (<}  Ibid;  and  see  Lawless  y.  Shaw,  1  LI. 

Magan,  2  MolL  460;  Bdyecumbe  y.  Car-  &  0. 154  ;  5  CI.  &  Fin.  129. 

jfenter,  1  Beay.  171.  (0  Bozon  y.  Bolland,  4  M.  &  Cr.  354  ; 

(jy)  See  Bdgeeumbe  y.  Carpenter,  1  Beay.  Hall  y.  Lover,  1  Hare,  578. 


*  A  consignee  or  agent,  who  receives  and  holds  property  for  the  benefit  of  Consignee  or 
others,  but  who  is  not  appointed  a  tmstee  by  deed,  cannot  have  his  costs  as  fS°*"^t*^tea 
between  solicitor  and  client  of  a  suit  brought  bv  parties  having  conflicting  ^  ^^^  ^ 
claims  to  the  property  in  his  hands,  bat  he  is  in  the  same  situation  as  a  plain-  hetween  soli- 
tiff  in  a  bill  of  interpleader,  who  is  entitled  to  costs  only  as  between  party  and  cttor  and  client. 
party.     Dunlop  v.  Hubbard,  19  Ves.  205. 
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Where  a  bill  of  cosiB  ia  pudbjr  a  ianiBtee  out  of  hk  own  podoety  he 
noi  be  allowed  to  chaige  interest  on  the  amoant  pidd  (ai). 

Where  at  the  hearing  the  oosts  of  a  party,  or  a  cUnfrof  paerties  hafe 
been  ordered  to  be  tased  ae  between  aoUeitor  and  dient^  the  sane 
prineiple  of  taxation  will  in  general  be  foBowed  in  the  BBhseqoeBft 
proceedings,  although  a  di£brent  siate  of  ciroomataaees  may  tim 
edst  («)#  And  a  di£^:ent  prineipler  of  taxation  will  never  ba  adoptei 
upon  a  subsequent  application  by  petition  (y).  It  may  be  ohaeived 
howoTer,  that  the  court  will  not  consider  itself  bound  by  a  prarioas 
order  for  the  taxation  of  costs  as  between  solicitor  and  dient,  where 
that  order  was  obtained  upon  petition  amd>  by  consent  (z). 

IT  the  suit  be  ocoaaioned  by  any  doubt  or  difficulty  as  to  the  geoeal 
oonstmction  of  a  wiU,  the  rule  is  that  the  ooets  shall  be  defimyed  cai 
of  the  testator^s  goieral  residuary  pecsonal  estate  (a).  And  the  same 
rule  applies^  although  the  difficulty  concerns  the  real  estate  only  (i). 
But  if  the  question  aflbct  solely  a  j)areicii2ar  trust  fund,  wfaidi  haa  been 
separated  from  the  general  residue^  the  costs  must  dien  be  borne  by 
the  fund;  respecting  which  the  question  has  arisen  (c). 

Where  the  trustees  are  indebted  to  the  trust  estate,  the  amoant  ci 
the  costs  to  be  paid  to  them  by  the  cestuis  que  trusts,  may  be  aet-off 
pro  tanto  against  the  debt  (d).  But  as  we  have  aheady  ae^i,  the 
bankruptcy  of  a  trustee  wiU  not  disentitle  him  to  his  costs  as  against 
the  cestuis  que  trusts  (e).  And  where  a  trustee,  who  is  indebted  tothe 
estate,  is  made  a  party  to  a  suit,  and  he  then  becomes  banfcnipi»  and 
obtains  his  certificate,  the  costs  incurred  before  the  beabngptcg  wiU  be 
set  off  against  the  debt  due  from  him,  but  he  will  be  entitled  to  reeeife 
his  costs  subsequently  to  the  bankruptcy  without  any  deduction  or  aei-eff 
in  respect  of  the  debt,  for  the  debt  was  extinguished  by  the  proof  imdar 
the  bankruptcy  and  the  certificate  (/). 

The  costs  of  trustees,  who  are  brought  before  tiie  court  by  petitioB 
under  the  summary  jurisdiction  conferred  by  statute,  will  be  given  them 
out  of  the  trust  estate ;  as  in  the  case  of  applications  with  respect  to 
charities,  or  for  a  conveyuice  or  the  appointment  of  new  traateea  oa 
the  bankruptcy,  infancy^  or  lunacy,  &c.,  of  the  existing  tmatees  (9). 

(m\  Gordon,  v.  ThuY,  8  Price,  416.  see  8kaw  t.  PidUkmB,  Daa.  92;  Ikdfe  ^ 

(*)  TV-egwani  v.  Rrazm',  2  Dan.  Ch.  Pr.      Mmeh^tter  t.  itewfcw,  3  Yea.  61  ;  MO^  t, 

TayhTf  5  Yes.  809. 

(d)  Hanmer  t.  SwrrUf  I  Rui^  1»  ; 
Samuel  ▼.  J<me»,  2  Hare,  246 ;  GUbam  ▼. 
JBamUTf  i^.  note. 

(e)  Sammei  y.  JoiMt,  2  Hare,  246 ;  Gtf- 
hoiu  Y.  HawUjf,  ift.  note ;  er  pmrie  OHH, 
S  Jurist,  266 ;  mU9  [Bankn^tey  of  T^natees]. 

(/)  IHd. 

(s)  Bm  pmrf  Ontf,  10  ¥bb  AM;  t* 
Betl^Ml  Ckmni$^  2  &».  SSS;  mm  ^p* 
Ptane^  T.  Atlt  22&;  «c  /Mrtft  WkiHti^  1 
Beae.  478  ;  r«  Kh^,  10  Sim.  6eS ;  HOs 
Mpra,  p.  187,  290. 


971 ;  AfoMttf  T.  Drake,  4  Beav.  433 ;  and 
see  Oauni  y.  TViy/or,  2  Beay.  347. 

Off)  Matiie  y.  Drake,  4  Beay.  433. 

Cz)  2  Dan.  Ch.  Pr.  971 ;  3  ib.  76. 

(a)  Studholme  y.  Hodgeon,  3  P.  Wms. 
303 ;  JoUffe  y.  Bait,  3  Bzo.  G.  C.  27 ; 
NUhet  y.  Mwray,  5  Yes*  158  ;  Commie^ 
eiemerei^Ckar.  D&naihm  y.  Obiter,  1  Df. 
St  W.  498;  AryttfMi.y.  Ogihy  2  Dr.  ft 
W.  555 ;  SkttitlewoHh  y.  Hawmrik^  Cr.  ft 
Ph.  228 ;  Thomatom  y.  Moeee,  5  Beay.  77*. 

(ft)  Ripley  y.Moytey,  1  Keen,  579. 

(e)  Jenour  y.  Jenovr,  10  Yes.  562 ;  and 
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But  the  court  in  sach  cttes  hn  no  jurisdiction  to  xmoA  costs  out  of    Pakt  III. 
the  trust  estate  to  any  other  parties  than  the  trmtees  (h)  ;  aaad  the  caAPna!  iV. 
power  to  give  the  trustees  their  costs  exists  only  where  expressly  pro-      8«ct,  4. 
vided  by  the  statute  (i),  although  a  summary  application,  ¥^di  the 
court  has  no  jurisdiction  to  entertain,  may  be  routed  wiiii  costs  (A). 

The  payment  of  a  bill  of  costs  by  a  trustee  will  not  preclude  the  Catuiqu^iruii 
cestui  que  trust  from  subsequently  applying  to  the  court  for  an  order  ^y^^^^p^^^ 
for  the  taxation  of  the  bill,  wherever  the  right  to  make  that  application  of  a  inli  of 
would  exist,  if  the  payment  of  the  bill  had  been  made  by  the  cestui  ^^ee!^ 
que  trust  himself  (/)•     But  after  the  cestui  que  trust  has  acquiesced  for 
a  considerable  period  in  the  payment  of  a  bill  of  costs  by  his  trustee, 
he  will  not  be  allowed  to  question  the  propriety  of  the  payment,  or  to 
apply  for  a  taxation,  at  all  events  as  against  the  solicitor,  whatever  may 
be  his  rights  as  against  the  trustee  (m).      And  now  the  recent  act 
6  &  7  Vict.  c.  73,  s.  41,  precludes  the  court  in  any  case  whatever  from 
ordering  the  taxation  of  a  bill  of  costs,  which  has  been  paid  for  twelve 
months\n).    And  it  has  been  decided,  that  this  section  applies  to  the 
payment  of  a  bill  of  costs  by  a  trustee^  so  as  to  preclude  any  subsequent 
taxation  of  the  costs  as  against  the  solicitor  (o).     However  if  a  trustee 
pay  a  solicitor's  bill  improperly,  and  neglect  to  have  the  bill  taxed  in 
due  time,  there  is  nothing  in  the  act  to  prevent  the  Court  of  Chancery 
from  disallowing  to  the  trustee  the  whole  or  part  of  the  payment  so 
made  by  him,  and  from  ascertaining  by  taxation,  if  necessary,  what  is 
a  proper  sum  to  be  allowed  to  the  trustee  for  the  payment  (p).    And  i>«ty  of  tnis- 
this  leads  to  the  observation,  that  a  trustee  is  not  at  liberty  to  pay  the  buis  of  coiu 
amount  of  bills  of  costs  without  question  or  consideration.     But  where  ^^^  ^^ 

*'  -  paying  them. 

the  bills  contain  taxable  items,  and  it  is  the  ordinary  course  to  have 
them  taxed,  it  is  his  duty  to  have  the  taxation  made,  at  the  risk  of 
having  the  payment  of   the  costs  disallowed   him  in   passing  his  Costs  impro- 
accounts  (y).    And  where  the  payment  of  a  bill  of  costs  by  a  trustee  Srast^disai-  * 
is  made  the  subject  of  complaint,  it  will  be  referred  to  the  Master  in  lowed. 
the  first  instance  to  enquire  into  the  propriety  of  the  payment,  and  the  ^^*£f^^/2j, 
point  may  be  ultimately  brought  before  the  court  by  exceptions  to  the  fix  the  proper 
Master^s  report  (r).     However  in  some  cases  the  Master,  without  pro-  JJ^^^,***  ^ 
ceeding  to  a  regular  taxation  of  the  bills  of  costs  paid  by  the  trustee, 
wiU  hand  them  over  to  the  proper  o£5icer  to  be  moderated,  and  the 
difference,  between  the  amount  of  the  bills  thus  moderated,  and  those 
actually  paid  by  the  trustees,  will  be  disallowed  (s). 

(A)  R€  Bedford  Charity,  2  Sw.  532.  («)  Biutu  v.  Hey,  5  Bcav.  429,  stated. 

(•)  JU  Itaae,  4  M.  &  Cr.  14.  (o)  JRtf  Downet,  5  Beav.  427. 

\k)  Ibid,  (p)  Per  Lord  Langdale,  M.  R.,  5  Beav. 

(/)  Hayard  y.  Lane,  3  Mer.  291 ;  Grove  429. 

V.  Satuom,  1  Beav.  297 ;  and  see  6  &  7  Vict.  {q)  Fountaine  v.  Pellet,  1  Ves.  jun.  337, 

c.  73,  a.  39.  343;  Johnson  ▼.  Tefford,  3  Russ.  477. 

(fii)   Grovee   ▼.   Santom,  1   Bear.  297 ;  (r)  Ibid, 

nee  JoAnton  v.  Tefford,  3  Russ.  477.  («)  Johmon  t.  Tefford,  3  Russ.  477. 
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or  COSTS. 


Part  III. 

Div.II. 

Chaftsr  IV. 

Sect.  4. 

Ons  of  two  co- 
tnutees  may 
apply  for  taxa- 
tion of  bill  of 

COfltS. 

Cuiuii  ^€ 
truiU  entitled 
only  to  one  set 
of  costs  against 
a  trustee. 


The  application  for  the  taxation  of  a  biU  of  costs  may  be  made  by 
one  of  two  executors  or  trustees  (0- 

A  trustee,  against  whom  a  decree  is  made  for  breach  of  trust,  will  be 
charged  with  only  one  set  of  costs.  And  therefore  where  the  bill  was 
filed  on  behalf  of  some  of  the  cestuis  que  trusts  only,  and  the  others 
were  made  defendants,  the  trustee  was  ordered  to  pay  the  plaintiff*s 
costs  only,  and  those  of  the  other  defendants  were  directed  to  be  paid 
out  of  the  trust  fund  (u). 


(/)  Hayard  t.  Lom,  3  Mer.  285;   see 
Loekhari  t.  Hardy ,  4  Bear.  224. 


(»)  Hoiking  y.  Nickoli*,  11  Law  JooriL 
N.  S.,  Chanc.  230. 
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CHAPTER  V.  Part  III. 

Div.  II. 

OF   ALLOWANCES   TO   TRUSTEES.  CHAPTER  V. 


Trustks  have  an  inherent  right  to  be  reimbursed  all  expenses  pro-  Bight  of  trus- 
perly  incurred  in  the  execution  of  the  trust,  and  no  express  declaration  bracd  thdr*™" 
in  the  trust  instrument  is  requisite  to  create  that  right.     Lord  Eldon  cl^arges  and 
has  said  that  *'  it  is  in  the  nature  of  the  office  of  trustee,  whether  ex- 
pressed in  the  instrument  or  not,  that  the  trust  property  shall  reim- 
burse him  all  the  charges  and  expenses  incurred  in  the  execution  of 
the  trust^^  (a).    And  in  a  modem  case(&)  Lord  Gottenham  stated  it 
"  to  be  quite  clear  according  to  the  rule,  which  applies  to  all  cases  of 
trust,  that  if  necessary  expenses  are  incurred  in  the  execution  of  a 
trust,  or  in  the  performance  of  duties  thrown  on  any  parties,  and 
arising  out  of  the  situation  in  which  they  are  placed,  such  parties  are 
entitled,  without  any  express  provision  far  that  purpose^  to  make  the 
pajrments,  required  to  meet  those  expenses,  out  of  the  funds  in  their 
hands  belonging  to  the  trust.     Such  is  the  rule  of  courts  of  equity, 
and  such  also  is  the  rule  at  common  law^^  (c).     And  it  was  laid  down 
by  Sir  J.  Leach,  Y.  C,  in  an  earlier  case,  that  a  trustee  is  of  course 
entitled  to  all  reasonable  expenses,  which  he  may  have  incurred  in  the 
conduct  of  the  trust,  and  he  requires  no  order  for  that  purpose  (d). 

It  is  clear  therefore  that  trustees  will  be  justified  in  retaining  out  of 
the  trust  estate  all  expenses  properly  incurred  in  the  discharge  of  the 
trust,  and  no  order  or  direction  of  the  court  is  requisite  to  sanction  Withoat  any 
that  step,  and  the  absence  of  the  clause,  usually  inserted  in  the  trust  «??'««» P«>vi- 

i '  ^  8ion,  or  any 

instrument  for  the  reimbursement  and  indemnity  of  the  trustees,  is  order  of  the 
also  perfectly  immaterial.  *^°"^' 

However  where  a  decree  for  an  account  is  made  against  trustees,  Neces&ity  for 
they  should  take  care  that  the  usual  direction  to  the  Master  to  make  *ii«  insertion  of 

,       "^  a  direction  for 

just  allowances  is  not  omitted  in  drawing  up  the  decree,  for  the  Master  just  allowances 
cannot  make  such  allowances  without  that  direction  (e) .    But  under  a  JJ^y^"*  ^^^ 
direction  to  make  just  allowances  the  Master  may  consider  and  allow  what  payments 
all  extra  costs  charges  and  expenses  incurred  by  a  trustee.     And  included  as 

.   .  "just  allow- 

money  expended  by  trustees  in  taking  legal  opinions,  and  procuring  ances/' 

directions  for  the  due  execution  of  the  trust  (/) — as  also  the  expenses 

of  effecting  sales  (g)  may  be  allowed  by  the  Master  under  this  head* 

And  although  a  trustee  under  a  will  is  allowed  a  commission  of  five  per  ^^^^^^  gj^_ 

titled  to  his 
(a)   Worrall  ▼.  Harfwd,  8  Yes.  8.  1  B.  &  Adolph.  232.  charges,  &c. 

(6)  Ait. 'Gen.  y.  Mayor  qf  Norwich,  2  M.  (d)  BrocHopp  v.  Bametf  5  Mad.  90.         though  a  com- 

&  Cr.  406,  424.  .  (e)  Howeli  v.  Howell,  2  M.  &  Cr.  478.       mission  allowed 

(c)  Sec  H&r  v.  Inhabitmit  qf  Suex,  4  (/)  Feamt  v.  Vounff,  10  Ves.  184.  him  by  the  will. 

T.  R.  691 ;  Rex  v.  Oommiisionen  of  Sewert,  (p)  Crump  y.  Baker,  18  Ves.  285. 

QQ 
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OF   ALLOWANCBS  TO  TRUSTEES. 


Part  III. 
Div.  II. 

Chaptbr  v. 

What  are  pro- 
per expenses  ? 


General  ex- 
penses of 
managing 
estate. 

Wagesi  repairsy 
rates  and  taxes, 
&c.  when  ? 

Draining  and 
other  improve- 
mentSy  when  ? 

Such  payments 
not  allowed  the 
trusteei  where 
there  is  a  tenant 
for  life  in  pos- 
session. 


Trustee  residing 
in  mansion- 
house  allowed 
rates  and  taxes. 

Not  allowed 
wages  of  ser- 
vant employed 
for  his  own  pur- 
poses. 

Nor  for  mere 
pleasurable 
establishments, 
as  game- 
keepers, &c. 


cent,  on  the  rents  and  profits  or  an  annuity  for  his  trouble,  he  will  not 
for  that  reason  lose  the  right  to  his  charges  and  expenses  under  the 
head  of  just  allowances  (A). 

In  all  oases  the  propriety  or  impropriety  of  particular  payments 
made,  or  expenses  incurred,  by  a  trustee  will  depend  on  the  extaat  of 
his  powers  of  management,  the  nature  of  the  trust  property,  and  the 
rebtiye  position  of  the  ce^tuis  que  trusts ;  these  and  a  variety  of  other 
cireumstaneea,  which  necessarily  vary  in  every  case,  will  all  be  taken 
into  consideration  in  detenniiung  the  question ;  and  it  is  extremdy 
difficult  to  lay  down  any  general  rules  upon  this  point. 

Where  a  trusts  is  expressly. authorized  to  incur  certain  specified 
expenses,  no  question  can  of  course  arise  as  to  his  right  to  have  such 
payments  allowed.  And  where  no  such  special  power  is  conferred  by 
the  trust  instrument,  a  trustee  under  a  wiU  of  real  estate,  toio  has 
general  discretionary  powers  to  let  and  manage^  or  siuperintend^  will  be 
entitled  to  all  the  ordinary  expenses  requisite  for  keeping  up  the  estate, 
such  as  wages,  and  salaries  to  servants^  and  audit  dinners  to  the  tiniaats, 
as  well  m  for  the  requisite  repairs  to  the  house  and  other  buildings, 
and  lor  rates  and  taxes  («)•  And  sums  expended  in  building  Cum 
houses,  and  in  draining  and  manuiwg,  and  other  JmprovemeiitB  of  thit 
nature,  will  also  be  allowed  to  a  triistee>  who  is  invested  with  similar 
general  powers  of  manageme^st  (A). 

However  we  have  already  seen,  that  the  oesiuigue  trust  for  life,  who 
is  in  possession  of  ilie  tcu^t  estote^  m  liable  to  all  the  carrait  ex- 
penses att^diog  the  enjoyment  of  the  property — sufih  as  the  lates 
«ad  taxes,  and  all  oecessavy  repairs,  and  the  trustees  will  not  be 
justified  in  defrayiiig  those  expenses  out  of  the  g^Bseral  trust  fimd; 
and  if  they  do  so,  it  wiU  be  at  the  risk  of  having  the  {ttgrmemts  dis- 
allowed  (Q. 

Where  a  trustee  resides  in  the  mansion  house  by  the  tostator^s  di- 
reetion,  he  will  be  allowied  the  rates  oski  taxes,  altboiigh  he  haa  the 
benefit  of  residing  in  the  house  (m),  .However  a  tnistee  ^9fbo  enplofs 
a  park-keeper,  or  other  ser^wit,  finr  his  own  puqMwesy  miaat  fti^  him 
himself,  and  will  not  be  allowed  his<  wages  out  of  tiie  eatate {»)•  Asi 
so  a  trustee,  with  the  mest  ample  poweis  ^  manay«ient»  cannot  ef 
Ins  own  authority  keep  up  Oi  meve  pleasurable  establiHhiPWty  ancfa  as 
gamekeepers,  &c. ;  and  before  such  expenses  are  allowed  lam,  it  will 
be  referred  to  the  Master  to  ascertain  whetiuw  ageh  an-  ostaMinhniPiit 


(A)  Webb  V.  Earl  qfShqft^^ryt  7  Ves. 
480 ;  Wilkiruon  ▼.  Wilkinson,  2  S.  &  St. 
237;  Fountaine  v.  Pellet,  1  ye8.jnn.  337. 

(i)  Founieine  t.  Pellet,  1  Ves.  jun.  337 ; 
Webb  T.  Earl  qf  Shqfieebwy,  7  Ves.  480  ; 
Bridge  ▼.  Broum,  2  N.  C.  C.  181, 191. 

(k)  Bwfee  ▼.  Earl  of  StnUkmore,  8 
Jurist,  92. 


(/)  Fountaine  t.  PeUet^  Vet.  Jim.  341 : 
Boetoek  v.  Blakeney,  2  Bro.  C.  C.  iS3 : 
Hibbert  v.  Cooke,  1  S.  &  St.  &52 ;  K^r* 
yr,  Mtttjonbenie,  S  Vbm.  Sa2;  Csktataa^ 
Brotanj  2  Here,  144;  ante, p.  SM. 

(m)  JFbtm/atiie  t.  PeBetf  mki 

(•)  1  Ves.  juk  US. 
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be  necessaty  (o).    A  trustee  acting  without  an  express  authority  will    Part  III. 
not  be  aUowed  the  expense  of  poHii^  down  and  rebuilding  a  house  (p).    qhI^sa' v 

A  payment  made  by  a  trustee  upon  his  own  ree^xmsibility  will  be  

aUowed  to  him  in  Us  accounts,  although  it  was  of  a  doubtful  character,  building «' 
if  it  be  ultimately  approved  of  by  tiie  court.    And  this  is  in  accordance  ^<^*>^* 
wMi  the  general  rule,  tibat  what  the  court  would  allow  upon  a  suit  J^*®®^^^^*^ 
shall  be  good  without  suit  (g).    For  instance  where  a  trustee  had  paid  made  on  ids 
a  sum  of  money  to  relieve  the  estate  from  a  liability  on  a  lease,  which  t^^  tf^^I 
was  a  bui^en  to  the  estate,  the  court  considered  tiiis  a  necessary  ex-  wards  apprainad 
]>ense,  and  allowed  the  payment  (r).    And  a  payment  by  trustees  of       ^ 
their  own  authority  for  the  maintenance  of  an  iii£uit  will  be  allowed,  if 
afterwards  approved  of  by  Utte  court  (»). 

And  so  it  seems,  that  a  payment,  made  by  trustees  upon  the  opinion  Or  if  the  pay- 
ef  their  legal  adviser^  will  be  allowed  tiiem  in  their  accounts,  although  S^eVlcgal"^^ 
the  court  may  afterwards  decide  against  the  validity  of  the  daim,  in  advice. 
satisfaction  of  which  the  payment  was  made.    Thus  in  a  case,  where  an 
executor  without  due  enquiry  had  paid  the  whole  amount  secured  by 
a  promissory  note  of  his  testator,  when  2002.  of  the  amount  had  in  fact 
been  paid  off,  he  was  disallowed  this  200/.  in  passing  his  accounts ;  but 
the  Master  of  the  Rolls  in  the  oerorse  of  his  judgment  said,  that  if  the 
executor  had  taken  advice^  and  been  advised  by  any  gentleman  of  the 
law  in  this  country ^  that  he  was  bound  to  make  the  payment^  he  would 

KOT  BAVB  HELD  HIM  LIABLE  (f). 

All  payments,  properly  made  by  trustees  out  of  their  own  pockets  in  Payments  out 
discharging  the  duties  of  their  office,  will  unquestionably  be  allowed  ^^^^^ 
them, — such  as  postage,  travelling  expenses,  &c.  (ti),  and  the  usual  postage  and 
expenses  attending  a  sale  required  by  tiie  trust  {z).  traveUing 

And  where  the  fines,  and  other  necessary  expenses  attendmg  the  ^^       '  . 
renewal  of  leaseholds  or  copyholds,  have  been  paid  by  the  trustees,  they  sales. 
MTill  of  course  be  entitled  to  a  repayment  (y),  and  they  will  have  a  lien  Fines  and 
on  the  trust  estate  for  the  amount,  and  will  not  be  compelled  to  convey  expenses. 
to  the  cestuis  que  trusts ^  until  that  repayment  is  made  {z).    And  so  Payments  in 
where  a  trustee  has  advanced  money  out  of  his  own  pocket,  in  order  to  del^'b^r^ 
relieve  the  trust  estate  from  charges  bearing  heavy  interest,  he  will  be  heavy  interest. 
repmd  the  amount  out  of  the  estate  (a).    And  in  these  cases  trustees  Allowance  of 
will  also  usually  be  entitled  to  interest  at  four  per  cent,  on  the  money  iu^advLccd 


by  trustees. 


(o)  ir«W  ▼.  Bart  qf  Shqftwbmj,  7  Vcs.  («)  Webh  v.  Sari  of  Shqffeiiwy,  7  Ves. 

480,  488.  484  ;  Brockaopp  v.  BamHf  5  Mad.  90 ;  see 


(jf)  Bridge  t.  Brown,  2  N.  C.  C.  191.  or  parte  Lovegrove,  3  Deac.  &  Ch.  763. 

(9)  See  Baiih  t.  HigAam,  2  P.  Wms.  U)  Crump  v.  Baker,  18  Yes.  285. 

453.  (y)  James  t.  Dean,  11  Ves.  396;  JBm- 


n 


r)  I  Tea.  jon.  343.  doll  t.  BueeeU,  3  Mer.  196. 

e)  Barlow    t.    Grant,    1    Vem.    255;  (*)  7Vo«  v.  Dair«o«,  1  P.  Wms.  780 ;  7 

Jf^rimJtlm  v.  G^eM,  2  Vem.  137 ;  ante,  p.  Bro.  P.  C.  266 ;  see  Feame  v.  Vmmg,  10 

401*  Yes.  184 ;  iupra,  p.  446. 

(0  Vez  ▼.  Emery, «  Vcs.  141, 144,  (a)  Small  v.  King,  5  Bro.  P.  C.  72. 

qq2 
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Part  III. 

Div.  11. 
Chaptbk  y. 


BiUsof  coits 
ptidbytnutees. 


JB«r/ra  costs  and 

expenses 
beyond  taxed 
costs. 


Expense  of  em- 
ploying a  soli- 
citor aUowed. 

Or  taking  coun- 
sel's opinion. 


Expense  of  an 
accountant 
allowed.  When? 


Or  of  an  agent 
or  collector. 


Although  a 
legacy  giyen  to 
the  trustees  for 
their  trouble. 

Proper  rate  of 
commission  to 
accountant  or 
collector. 


advanced  by  them  (A).  Although  it  is  contrary  to  the  practice  to  allow 
interest  on  bills  of  costs  paid  by  a  trustee  pending  a  suit  respecting 
the  trust  estate  (c). 

The  duty  of  trustees,  with  regard  to  the  payment  of  bills  of  costs 
for  legal  proceedings  relating  to  the  trust  estate,  has  been  considered 
in  the  preceding  chapter,  as  well  as  the  extent  to  which  such  payments 
by  them  will  be  allowed  (d). 

And  we  hare  also  seen,  that  a  trustee  under  the  head  of  *^just 
allowances'^  will  be  entitled  to  retain  out  of  the  trust  fund  his  esptra 
costs  of  a  suit  beyond  the  taxed  costs,  and  also  the  costs,  which  he 
may  have  been  compeUed  to  pay  in  any  suit  or  action,  provided  the 
proceedings  have  been  necessary  or  proper  («)• 

Trustees  are  unquestionably  entitled  to  employ  a  solicitor  for 
their  assistance  and  guidance  in  the  administration  of  the  trust  (/)• 
And  also  in  case  of  any  doubt  or  difficulty  to  take  the  opinion  of 
counsel  (ff) ;  and  they  will  be  allowed  those  expenses  out  of  the  tnist 
estate. 

And  where  the  accounts  are  of  an  intricate  and  complicated  cha- 
racter, the  trustees  will  be  entitled  to  the  assistance  of  an  accountant, 
and  to  charge  the  expense  of  employing  him  upon  the  trust  estate  (A). 
And  if  there  must  necessarily  be  considerable  difficulty  and  trouble  in 
realising  or  collecting  the  trust  property,  they  will  be  justified  in  em- 
ploying a  collector  or  agent  for  that  purpose — ^as  where  part  of  the 
trust  property  consisted  of  fifty  houses,  thirty-four  of  which  were  let 
at  weekly  rents  (t)  :  or  where  there  were  outstanding  debts  to  a  laige 
amount  to  be  got  in  (A),  or  the  trustee  resided  at  a  considerable 
distance  from  the  trust  property  (/),  and  trustees  have  been  allowed 
the  expense  of  an  agent  and  collector,  although  an  annuity  was  given 
them  for  their  trouble  in  executing  the  trust  (m). 

However  it  seems  that  tliey  will  not  be  allowed  any  payment  for 
commission  to  an  accountant  or  coUeetor,  exceeding  two-and-*4iaIf 
per  cent,  (n)  :  and  in  the  case  alluded  to  Sir  J.  Leoueh,  M.  B^  had 
some  doubts  whether  any  allowance  at  all  ought  to  have  been  made  (o). 
Indeed  as  a  general  rule  the  coUection  and-  reatizaiion  of  the  trust 
property  is  a  duty,  which  the  trustees  take  upon  theu^ieliVes  on  their 


(b)  Small  V.  King,  5  Bro.  P.  C.  72. 
(e)  Gordon  v.  7Vat7,  8  Price,  416t 

(d)  See  preceding  Chapter,  Sect.  [Costs]. 

(e)  Ibid;  Amand  ▼.  Bradboum*^  2  Ch. 
Ca.  138 ;  Manuden  v.  Langfley,  2  Yem. 
536  }  Hill  V.  Magan,  2  Moll.  460  ;  see 
Ftamt  T.  young,  10  Yes.  184  ;  3  Dan.  Ch. 
Pr.  58. 

(/)  Maenamara  v.  Jonet,  Dick.  587; 
Johnwn  T.  Telford,  3  Russ.  477 ;  see  Surge 
V.  Bruiton,  2  Hare,  373,  378. 

{g)  Fearm  v.  Young,  10  Yes.  184  ; 
PooU  V.  Pan,  1  Bea?.  604. 


fi 


[h)  Bemdenom  r,  M'Ipfr,  3  Hsd.  275. 

[i)  mUimMm  T.  WilMnao^  2  S.  a  St. 
237  ;  see  DapU  r.DendVt  3  Um4»  170« 

(k)  Hofikimom  ▼.  JHoe,  I  Bear*  IM ; 
Wain  Y.  Dili,  S  M.  &  K.  26 ;  aee  Tknr 
T.  Conug,  6  Bear.  615, 

(0  DrnHt  ▼.  Doufy,  8  Mad.  170)  G^lf^ 
y.  WaUon,  3  Atk.  51S. 

(m)  Wilkimon  t.  WiUinmth  2  S.  &  Si. 
237. 

[n)  Wein  v.  Dill,  3  M.  &  K.  26. 

[o)  3  M.  &  K.  27  ;  and  see  Steci^MfcT. 
Staeipooh,  4  Dow.  P.  C.  226. 
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acceptance  of  the  trust,  and  which  they  will  not  except  under  special     Part  III. 
circumstances  be  allowed  to  put  upon  another  (p).  Chafer  v. 

The  usual  brokerage  charges  for  the  necessary  transfer  of  stock,  &c.  

to  the  cesttiis  que  trusts  will  also  be  allowed  to  the  trustees  (q)  ;  but  Broker's 
not  a  charge  for  a  transfer  which  is  not  required  (r).  And  where  the  Ir^^^^f 
trust  fund  is  ordered  to  be  transferred  into  court,  the  broker  who  is 
employed  by  the  Accountant-General,  and  whose  charge  is  1/.  Is. 
should  be  employed  to  make  the  transfer,  and  any  larger  amount  paid 
by  the  trustees  for  brokerage  on  the  transfer  will  not  in  general  be 
allowed  (s). 

Where  from  necessity  or  convenience  a  trustee  is  justified  in  keep-  Losses  by 
ing  any  part  of  the  trust  property  in  his  possession,  and  without  any  '^^^'^* 
negligence  on  his  part  it  is  lost  by  robbery,  he  will  not  be  held  respon- 
sible for  the  loss,  but  will  be  aUowed  the  amount  in  passing  his  accounts, 
and  this  amount  may  be  proved  by  the  trustee^s  own  affidavit,  for  it 
would  frequently  be  difficult  to  obtain  fuiy  other  proof  (t).    And  so  Or  hj  failure  of 
where  the  trust  funds  are  properly  deposited  with  a  banker  or  agent,  "'•nkcr  or  agent. 
who  fails,  the  trustee  will  be  allowed  the  sum  so  lost  («).     More 
especially  if  the  author  of  the  trust  himself  directs  the  trustees  to  em- 
ploy the  person  by  whose  failure  the  loss  is  occasioned  (x). 

Every  payment  by  a  trustee  out  of  the  trust  funds  which  is  not  Payments  in 
expressly  authorized  by  the  trust  instrument,  or  sanctioned  by  neces-  dSSowcd™* 
sary  construction  in  order  to  the  due  performance  of  the  trust,  amounts 
in  effect  to  a  breach  of  trust,  and  will  be  disallowed  to  the  trustee  in 
passing  his  accounts ;  and  repesJbed  instances  of  this  will  be  found  in 
the  preceding  pages  of  this  work.    Thus  an  unauthorized  payment  for  instances  of 
the  maintenance  or  advancement  of  infants  (y),  or  the  application  of  "^chp^ymcnu. 
the  trust  funds  on  an  improper  investment  (z)^  or  a  payment  to  a  per- 
son not  authorized  to  receive  (a),  or  incapable  of  giving  a  discharge  (ft), 
or  a  distribution  to  one  or  more  of  several,  cestuis  que  trusts  (as  a  tenant 
for  life)  of  a  greater  share  than  he  is  strictly  entitled  to  (c),  or  in  short 
any  other  misapplication  or  dispositi<m  of  the  trust  funds,  will  as  a 
general  rule  be  disallowed  to  the  trustees. 

Again  it  has  been  already  stated  to  be  one  of  the  first  principles  of  Trustees  not 

allowed  to  make 

(p)  See  Wtui  T.  mil,  8  M.  &  K.  26.  («)  Kilbee  v.  Stuyd,  2  MoU.  199  ;  see  profit  of  trust 

Q)  Jtmet  T.  Powell,  6  Beav.  488.  Doyle  t.  Blake,  2  Sch.  &  Lef.  239,  245.         estate, 

(r)  HopkimoH  v.  Roe,  1  BeaT.  183.  ^)  Daviee  ▼.  Autten,  3  Bro.  C.  C.  178 ; 

(s)  Bopkineony.Roe,vHeupra,  Lee  y.  Brown,  4   Ves.  362;    Walker  v. 

(0  Morley  t.  Morley,  2  Ch.  Ca.  2  ;  Wetherell,  6  Ves.  473 ;  Andrewe  y.  Par-^ 

Knight  v;  Bmrl  i^ Plymouth,  3  Atk.  480 ;  Ungton,  3  Bn>.  C.  C.  60. 

Jt^Mi  T.  Lewie,  2  Ves.  240 ;  2  Fonbl.  Eq.  B.  (x)  Barl  ^f  Wmeheleea  t.  Nbrelife,  I 

2,  Ch.  7.  S.  4  ;  2  Story,  Eq.  Jur.  473.  -  Vem.  434. 

(«)  KMght  ▼.  Rarl  qf  Plymouth,  3  Atk.  (a)  Hodgeon  t.  Hodgeon,  2  Keen,  704. 

480  ;  Jonee  y.  Lewis,  2  Ves.  240;  Routh  y.  (6)  Dagley  y.  Tol/erry,  1  P.  Wms.  285 ; 

Howell,  3  Ves.  564;  Behher  y.  Pareons,  Phillipe  y.  Paget,  2  Atk.  80;  Jkniee  y. 

Ambi.  219 ;  Afotffy  y.  BofUMT,  4  Mad.  416;  Aueteu,  Z  Bro,  C.  C.  VS;  Lee  r.  Brown,  ^ 

aee  Clough  y.  Bond,  3  M.  &  Cr.  490,  6;  Ves.  369. 

Adame  y.  Claxton,  6  Ves.  626 ;  Freme  y.  (c)  Howe  y.  Earl  qf  Dartmouth,  7  Ves. 

Woode,  1  Taml.  172.  151 ;  Dimet  y.  Scott,  4  Buss.  195,  206. 
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Part  HI. 

Dnr.  11. 
Chaftba  T. 

Nor  any  charge 
for  trovJile  or 
lost  of  time,  die 
Nor  for  profes- 
nonal  services 
or  advice. 

As  in  the  case 
of  afKtor  or 
agent. 


Or  surviving 
partner  carrying 
on  the  business. 

Or  Solicitor. 


Or  one  of  a  firm 
of  solicitors. 


But  payments 
by  a  solicitor 
trustee  to  his 
London  agent 
allowed. 


the  ootirt  in  dealing  with  tmsteeSy  that  they  shall  not  derire  aay 
sonal  profit  out  of  the  tiust  eetatow  And  on  tfaie  prinei^ey  a  tmatoe 
will  not  be  permitted  to  makeanjchargefor  his  trouble  or  loss  of  time, 
or  for  hiB  services  in  the  adonnistration  of  the  tnut,  uriess  the  trust 
instrument  expressly  empowers  him  to  make  such  a  diarge  {d).* 

And  where  he  is  in  any  busmess  or  profession,  he  will  not  without  a 
omilar  authority  be  allowed  aay  charge  or  remuB«»tion  for  his  pnrfes* 
sional  services  or  advice^  or  for  loss  of  time,  bat  only  such  costs,  duueges 
and  expenses^  as  he  has  actually  and  properly  paid  out  of  his  own 
pocket  {e).  For  instance  a  factor  (/)  or  commission  agent  (9),  aeting 
as  executor,  cannot  charge  the  estate  for  anything  done  by  him  in  the 
way  of  business.  And  it  makes  no  difference,  that  he  acted  as  factor 
or  agent  for  the  testator  up  to  the  time  of  his  death,  and  was  id  tibe 
habit  of  charging  the  testator  with  the  usual  commission  in  that 
character.  Although  he  will  of  course  be  entitled  to  receive  and 
retain  what  may  be  due  to  him  by  way  of  commission  for  services  per* 
formed  in  the  testator^s  lifetime  (A).  And  so  a  surviving  partner  being 
executor,  is  not  entitled  without  express  stipulation  to  any  allowanee  for 
carrying  on  the  business  for  the  benefit  of  the  esiate  (i).  And  die 
same  rule  applies  with  equal  foroe  to  attomiee  and  sdieitors,  being 
trustees,  and  it  has  repeatedly  been  determined,  that  sueh  persons  can 
only  charge  the  trust  estate  with  the  sums  actually  paid  by  them  out 
of  pocket  (k).  And  it  is  immaterial,  that  the  trustee  is  only  one  of  a 
partnership  or  firm  of  solicitors,  but  the  costs  out  of  pocket  only  wiH 
be  allowed,  although  the  bill  be  made  out  in  the  name  of  the  firm  (/). 
However  where  the  trustees,  being  solicitorB,  are  nrident  and  pnK* 
tise  in  the  country,  and  employ  their  London  agent  in  professional 
business  relating  to  the  trust,  and-  the  moiety  of  the  costs  has  been  paid 
by  them  as  usual  to  the  town  agent,  they  will  be  allowed  those  pay- 
ments as  sums  actually  out  of  their  pockets  («•)•    Moreover  the  nde  in 


(d)  Jto^ffuoti  T.  Peti,  3  P.  Wms.  249 ; 
Btoekupp  V.  JBorMt,  5  Mad*  90;  rt  Onmiih 
1  BaU  &  B.  189. 

(«)  Seattergood  ▼.  ffarrUon,  Mos.  128 ; 
8^er^€  T.  Ave,  4  Ross.  33;  New  v.  Jonet, 
9  Jarm.  Byth.  Conv.  338 ;  Moore  v.  Frowd^ 
3  M.  a  Cr.  45;  re  Sherwod^  3  Bot^  338 ; 
CoUU  y.  Omy,  2  Beay.  128. 

(/)  Seattergood  t.  Herrievnj  Mos.  128. 

(jf)  8k9r(ff\B  ▼.  Axe,  4  Rtti*  SST;  Nove^ 
▼.  BlaJkenum,  4  Yes.  596. 


(h)  Sherffe  v.  Axe,  4  Ross.  33. 

{i)  Bwtdm  y.S»dm^\  Yes.  ft  B»  IJS; 
Stocken  t.  Dateeom,  6  Beav.  371. 

(k)  JVhp  Y.  Jonee,  9  Jamt.  Byth.  Cobt. 
338;  Mwrw  t.  JP^rn^  3  M«  &  Gr*  4S;  re 
Shertpood,  3  Beay.  338  ;  Bwrge  y.  Brmtisn, 
2  Haie,  878;  jyoMr  y.  Balmtr,  4  T.  ft 
Coll.  515» 

(0  CUiM  y.  Omeyt  2  Baay.  128. 

(m)  Surge  y.  BrtiMa»,  2  Hue,  SX8, 37S. 


Exception  as 
to  trnstees  of 
estates  in  East 
and  West 
Indies. 


♦  Trustees  of  real  estate  in  the  West  Indies,  who  reside  there  for  the  man- 
agement of  the  estate,  are  an  exception  to  this  genend  rule :  for  tl^y  nill  be 


entitled  to  charge  a  commisBion  for  their  servioes,  if  poEBonally  residue  thciSL 
Chambers  ▼.  Goldtom,  5  Yes.  834»  9  Yes.  254>  And  ao  an  executor  and  tm- 
tee  in  India  m\i  be  iJlowed  a  commisflion  of  five  per  cent,  on  his  receipts  and 
payments.  Chettom  v.  Lord  Audley,  4  Yes.  72,  unless  the  testator  has  giren 
him  an  ample  legacy  for  his  trouble,  Freeman  v.  Fairlee,  3  Mer.  24.  But  trus- 
tees in  these  cases  are  regarded  rather  in  the  light  of  agents. 
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qumtiaa,  doeanet  ^ffij  to  a  solioitor,  wlio  is  a  trustee,  and  ^Hio  is  made    Part  IIL 
a  dcfendaat  to  a  suit  as  a  trustee ;  and  a  person  in  that  situation  will    qJ^'^^  V 

be  entitled  to  the  usual  trustees^  costs  of  the  suit  to  be  taxed  as 

between  solicitor  and  client,  although  being  a  solicitor  he  had  not  soUcitor,  who 
aetually  expended  all  those  costs,  md  he  will  not  be  restricted  to  such  ^  ^l^  ^^' 
costs,  &c.  only,  as  he  had  actually  paid  out  of  his  pocket  (t^).  suit,  entitled  to 

But  trustees  are  unquestkmably  entitled  to  any  benefit  or  profit,  ^^^  trustee's 
whick  is  expressly  given  to  them  by  the  testator ;  as  where  a  commission  fnigtees  en- 
of  fiTe  per  cent  (o),  or  an  annuity  (p),  or  legacy  (9),  is  given  to  the  titled  to  any 
trustees  for  their  trouble.*    And  so  a  trustee,  who  was  directed  by  the  expressly  given 
testator  to  reside  in  the  mansion-house,  was  allowed  the  use  of  the  ^^  t^^<"- 
garden  for  his  own  benefit,  but  not  to  sell  the  produce  (r).    And  an 
allowance  given  to  a  trustee  will  not  cease  upon  the  institution  of  a 
suit  by  him  for  the  administration  of  the  trust,  for  his  services  as  a 
ministerial  person  are  still  necessary  («). 

And  where  the  testator  expressly  declares,  that  the  trustees  shall  And  charges  for 
be  ttititled  to  their  charges,  and  remuneration  for  professional  services,  ^[w^s Si^^^^d^if 
or  trouble,  and  loss  of  time,  the  general  rule  of  the  court  will  be  authorized  by 
exduded,  and  those  charges  wiU  be  allowed  the  trustees  in  their 
accounts :  for  such  a  direction  amounts  to  a  legacy  to  the  trustees  (/). 
Thus  in  a  recent  case,  a  testator  devised  his  real  and  leasehold  estates 
to  trustees,  and  declared  that  his  trustees  respectively  should  be 
entitled  to  have  and  receive  out  of  the  trust  monies  all  costs,  charges 
and  expenses,  fees  to  counsel,  and  for  professional  assistance,  and  loss 
of  timsy  that  might  be  paid,  incurred,  sustained,  or  occasioned  in  the 
execution  of  the  trusts.     One  of  the  trustees  was  a  land  agent  and 
surveyor,  who  took  upon  himself  the  active  management  and  sale  of 
the  trust  estates,  and  he  presented  a  petition^  praying  an  allowance  for 
his  services  at  two  gimeos  a  day ;  Lord  Langdale,  M .  R.,  held,  that 
iipon  the  terms  of  the  will  he  was  entitled  to  remuneration  for  his  loss 
of  time,  and  his  Lordship  referred  it  to  the  Master  to  settle  the 
amount  (u).    And  the  same  rule  applies  to  solicitors,  who  are  made 
trustees  of  a  will,  add  who  are  empowered  by  the  testator  to  charge 
for  their  professional  services  (x). 

So  where  the  trust  is  created  by  deed^  the  trustees  may  by  express  And  trustees  of 
contract  entitle  themselves  to  remuneration  for  trouble,  &c.,  as  well  as  fitfrthemselYcs 
to  their  professional  charges  (y).    Thus  where  the  trust  deed  declared|  to  remuneration 

for  trouble  and 
(«)  Tori  V.  JffroiOTi,  1  Coll,  N.  C.  C.  260.  (#)  Baier  v.  Martin,  8  Sun.  25.  professional 

(0)  WtSb  V.  Bart  t^f  Shqftesbmy,  7  Ves.  (/)  Eilhm  v.  Airey,  1  Ves.  115.  charges  by  cx- 

480.  (tt)  Willis  V.  Kibble,  1  Beav.  559 ;  and  press  contract. 

(p)  Fountaine  v.  Pellet,  1  Ves.  jun.  337 ;  see  Ellison  v.  Airey,  1  Ves.  115. 

WiWnmm  w.  WUHmam,  2  S.  &  St^  337.  (dr)  See  re  Sherwood,  3  Beav.  341. 

(g)  Robinson  t.  Pett,  3  P.  Wms.  249.  (y)  Moore  v.  Frowd,  3  M.  &  Cn  48  ; 

(r)  Fountcine  ▼.  Peltei,  I  Ves.  jun.  342.  Aylif  v.  Murray,  2  Atk.  60. 


*  The  effect  of  a  legacy  to  a  trustee  for  his  trouble,  has  been  already  consi- 
dered.   Ante,  Ch.  [Disabilities  of  Trustees]. 
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pakt  in- 

Div.  U. 
Chaptbr  V. 


Such  oantracte 
regarded  irith 
suspicion. 


Must  be  per- 
formed on  his 
part  by  the 
tmstee. 


Validity  of  con- 
tract by  a  Boli- 
dtor  trustee 
with  his  client 
for  allowance  of 
professional 
charges?    - 


that  the  trustee  was  thereby  authorized  and  empowered  to  retain  and 
receive  out  of  the  trust  monies  his  usual  professional  costs  and 
expenses,  which  might  arise  or  be  incurred  in  carrying  into  execation 
the  trusts,  or  in  prosecuting  or  defending  any  suits,  as  if  he  had  not 
been  the  trustee  thereof.  Lord  Langdale,  M.  R.,  held,  that  the  trustee 
by  virtue  of  the  special  contract  was  entitled  to  be  paid  his  bill  of 
costs  as  a  solicitor  in  a  suit  respecting  the  trust  (z). 

However  the  court  will  regard  with  great  suspicion  a  oootraet 
between  a  tmstee  and  his  cestui  que  trusty  by  which  the  former  secures 
any  benefiti  to  himself;  and  if  it  be  obtiuned  by  fraud  or  any  improper 
meana  it  wiU  undoubtedly  be  set  aside.  Thus  where  executors  and 
tru^tfies .under  a  will  refused  to  prove  the  will,  or  to  su£fer  the  cestui 
gue-if^t  t^  take  out  administration,  until  he  had  executed  a  deed  bind- 
ing himi^eK  to  pay  100/.  to  one  of  the  trustees,  and  200/.  to  the  other, 
in  additwi  to  their  legacies.  Lord  Hardwicke  declared  the  deed  to  be 
undiily  e^^ined,  and  refused  to  allow  those  sums  to  the  trustees  (a). 

xAJEld,the^  contract  must  be  fully  performed  on  the  part  of  the  trustee 
by  tibe. execution  of  the  trust,  or  he  will  not  be  suffered  to  take  any 
benefit  from  it.  As  where  an  executor  and  trustee  consented  to  act 
on  paym^nt  of  100/.,  and  he  died  before  the  trust  was  completely 
executed,  his  executors  were  not  allowed  the  100/.  out  of  the  trust 
monies  in  their  hands  (b). 

Aqd  where  the  trustee  is  the  solicitor  of  the  cestui  que  trmsi^  an 
agreement  between  them,  that  the  trustee  shall  be  entitled  to  his  pro- 
fessional charges  or  any  other  benefit  is  looked  upon  with  equal  or  even 
greater  suspicion  (c).  And  the  circumstance  of  the  client  beti^  a 
woman  would  be  an  additional  ailment  against  the  validity  of  sudi 
an  agreement  (d).  Indeed  a  solicitor  could  scarcely  hope  to  support 
a  claim  founded  on  such  a  contract,  unless  he  could  satisfy  the  court, 
that  the  client  had  been  made  aware  of  his  rights,  and  of  the  rule  of 
law  respecting  such  allowances  to  trustees,  and  of  the  eflfect  of  the 
contract ;  and  the  burden  of  proving  these  facts  vnll  rest  with  the  sdi- 
citor  (e).  Moreover  it  is  very  desirable  that  the  agreement  itself 
should  in  its  terms  explain  all  those  circumstances,  and  that  it  should 
be  approved  of  by  counsel,  or  some  other  professional  adviser,  on 
behalf  of  the  client  (/),  as  was  done  in  the  case  referred  to  above 
before  the  Master  of  the  Rolls  (g).  Upon  this  subject  Lord  Gotten- 
ham  in  a  late  case  said,  '^  the  agreement  must  be  distinct,  and  in  its 
terms  explain  to  the  client  the  effect  of  the  arrangement;  and  the 
more  particularly  when  the  solicitor  for  the  client,  becoming  himself  a 
trustee,  has  an  interest  personal  to  himself,  adverse  to  that  of  the 


(m)  2U  Skerwood,  3  Beay.  338. 
Fa)  Ayliffv.  Murray ^  2  Atk.  58,  60. 
\bS  Gould Y.FleeiwoodtZV.WmB.2bl,n, 
le)  See  Ay lif  V.Murray,  2  Atk.  60. 


t 


d)  See  3  M.  &  Cr.  48. 

e)  3  M.  &  Cr.  48. 
(/)  3  M.  &  Cr.  48. 

(ff)  JU  Sherwood^  3  Beav.  339. 
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client.     It  is  not  eaefv  in  such  a  case  to  conceive  how,  consistently    Part  III. 
with  the  established  rules  respecting  contracts  between  solicitors  and    CHiLPTSR  V. 

their  clients,  a  solicitor  could  nuiintain  such  a  contract,  made  with  

his  client,  for  his  own  benefit,  the  client  having  no  other  professional 
advice,  and  in  the  absence  of  all  evidence,  and  of  any  probability  of 
the  client  (a  woman  too)  having  been  aware  of  her  rights,  or  of  the 
rule  of  law,  or  of  the  effect  of  the  contract  ^^  (/<)• 

Moreover  the  terms  of  the  instrument  must  clearly  and  unequi-  It  most  be 
vocally  authorize  the  trustee  to  charge  for  his  professional  services,  or  u^i^oeaL 
the  claim  will  otherwise  be  rejected.  Thus  where  the  trust  deed  pro- 
vided, that  all  expenses,  disbursements  and  charges,  already  or  here- 
after to  be  incurred  sustained  or  borne  by  the  trustees  or  any  of  them 
either  in  professional  business  journeys,  or  otherwise,  in  the  discharge 
of  the  trusts,  should  be  paid  in  the  first  place  out  of  the  produce  of 
the  intended  sales,  and  there  was  a  subsequent  provision,  that  each 
trustee  should  be  at  liberty  to  retain  and  reimburse  himself  all  such 
reasonable  costs,  charges,  and  expenses,  as  he  might  sustain  or  be  put 
unto^  as  between  solicitor  and  client,  it  was  held  by  Lord  Gottenham, 
that  these  provisions  applied  merely  to  expenses  actually  paid  by  the 
trustees^  and  that  they  did  not  authorize  any  charge  or  remuneration 
to  the  trustees  for  their  professional  services  as  solicitors  (t). 

A  claim  for  allowances  of  this  special  nature  should  be  raised  by  aaim  should  be 
the  answer  of  the  trustee ;  and  if  he  omit  to  do  this,  and  afterwards  f*^^  ^^  *™'" 

iii-»  !•  1  1  **®  ■  answer. 

bring  forward  the  claim  by  petition^  he  will  be  decreed  to  pay  the  costs 
of  the  petition,  although  the  court  allows  the  claim  (A). 

However  the  rule  of  equity,  which  prohibits  trustees  from  deriving  Power  of  the 
profit,  or  receiving  remuneration  for  the  performance  of  the  trust,  may  J^ee^^^ 
be  relaxed  at  the  discretion  of  the  court  (/).     And  wherever  circum-  allowance  for 
stances  render  it  proper,  and  for  the  benefit  of  the  trust,  that  a  trustee  ^^®"  *™    ^ 
should  have  an  allowance  for  his  care  and  trouble,  he  may  obtain  an 
order  for  such  an  allowance  by  an  application  to  the  court,  before  he 
accepts  the  trust  {m).    And  the  practice  upon  such  an  application  is, 
to  refer  it  to  the  Master  to  enquire,  whether  it  will  be  for  the  benefit 
of  the  trust  estate  to  make  any  allowance  to  the  trustee,  and  if  so,  to 
fix  the  amount  (n). 

Thus  in  a  case,  where  the  trustee  named  in  a  will  was  peculiarly 
fitted  for  the  office  from  his  intimate  acquaintance  with  the  testator's 
afi^rs,  but  he  refused  to  act  without  an  allowance  for  his  trouble. 
Lord  Eldon  in  his  decree  referred  it  to  the  Master  to  fix  the  proper 
amount  of  allowance  to  the  trustee  for  past  and  future  services  (o). 
And  in  a  recent  case  where  by  a  previous  decree  an  executor  and 

(A)  Mowt  y.  Frcwd,  3 M*  &  Cr.  48.  (m)  Broektopp  y^Bamei,  5  Mad.  90. 


(t)  Moore  ▼.  Prowdt  3  M.  &  Cr.  45.  (n)  Manhall  v.  Hoiloway,  2  Sw.  453. 

k)  WillU  T.  Kibble^  1  BeaT.  560.  (o)  Marthall  y.  HoUoway,  ubi  iupra  s 

0  Iforttofi  y.  JUbrifoit,  4  M.  &  Cr.  224.       see  Broivn  y.  JU  Tuitet,  Jac.  284. 
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Part  III.    trustee  had  heemt  appoiiited  conaignec  of  the  truefc  estate  with  the  moal 
CaAFnm^V.    P^^^  ^^  Cottenham  refined  to  disturb  the  appeiBtaMat(p). 

— ; — ; However  the  i^if^cation  for  an  aUowaaee  must  be  made  bgr  the 

theailowimce^'  trustee  before  his  aceeptance  of  the  trutty  for  after  he  has  onee  aieeepted 
must  be  made    the  court  will  refuse  to  aUow  him  aay  oompeosaitieB,  howerer  axdaeos 

before  aix^pt-  ■'  * 

ing  the  trust,      the  duties  may  be  {q). 

Reference  to  Where  an  account  is  decreed  agakist  a  trustee,  the  court  will  net 

^^Lo^^to  ^^^i*"^^  ^  ^^^  ^^^  instance,  wbai  paymaats  are  to  be  allowed ;  but 
detemiiieoa  it  will  leave  that  to  be  settled  by  the  Master,  who  will  have  that 
just  allowances,  p^^^p  under  the  usual  direction  in  the  ^cree  to  make  all  just  allow- 

aaces.    However  it  is  open  to  any  of  the  parties  to  take  the  opiiiiaiiof 
the  court  on  this  question  by  excepting  to  the  Master'^s  report  (r). 
A  regular  It  is  of  course  incumbent  on  trustees  to  keep  a  regalar  aeoooi  of 

pensM  sh^tdd  ^^^^  payments,  in  order  that  the  amount  may  be  allowed  them.  How- 
be  kept.  ever  in  an  early  case,  where  a  trustee  had  incurred  large  esqpenses  in 

the  management  of  the  estate  and  conduct  of  the  trust,  hot  inwtead  of 
giving  in  a  regular  account^  he  made  a  general  chum  for  2,5002.  to 
cover  these  expenses.  The  court  under  these  cirenmstaBces  allowed 
hmi  2,000/.,  although  it  was  of  opinion,  that  he  m^t  well  ha^e  de- 
served the  i^ole  2,500Z.  (s). 
Suit  against  ^  trustee  may  have  a  personal  remedy  against  the  ceetmi  que  truU  to 

ctttftii  qm  truti  recover  payment  of  any  sums  properly  expended  by  him  in  the  per- 

•O  A  ceo  vGmT  ^a 

expenses.  formance  of  the  trust.    And  this  remedy  may  be  eitforeed  by  a  amt  in 

equity  {t). 

(  p)  Morhon  ▼.  Morimm,  4  M.  &  Cr.  216.  («)  HethtneU  r.  Hcln,  2  Ch.  Ki^.  158. 

{q)  Broekiopp  t.  Btame9,  5  Mad.  90.  (0  See  Bahh  t.  mgham^  2  P.  Wmi.  4A3. 

(r)  2  Dan.  Ch.  Pr.  887. 
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CHAPTER  VL 


Part  III. 


or  THB   UnSOHAROB   AND   KBJ.WAllg  OF  TBt78TEES»  ^    ^^^*  ^^' 

Chaptbb  VI. 


The  last  subject  for  our  consideration  naturally  is — the  termination 
of  the  office  of  trustee.  To  effect  this  to  the  complete  security  of  the 
trustee,  two  objects  must  be  kept  in  view,  1st.  The  discharge  of  the 
trustee  from  the  office  with  its  attendant  duties  and  liabilities  for  the 
future,  and  2nd.  His  release  from  all  responsibility  for  the  past. 

And  1st. — Of  the  discharge  of  a  trustee  from  future  duties  and  Five  modes  of 
liabilities.  dischaising 

trustees. 

There  seem  to  be  five  methods,  by  which  this  discharge  may  be 
effected.  The  first  of  these  is, — The  expiration  or  full  performance  of  all  ist.  By  expira- 
the  trusts,  and  the  conveyance  or  transferof  the  trust  property  unto,  or  *^^?  of  trast 

^  ^       ,        ,  r     r      J  ^        and  conveyance. 

accordmg  to  the  direction  of,  the  cestuis  que  trusts.  This  mode  of  putting 
an  end  to  a  trustee^s  office  is  so  simple  and  obvious,  that  it  calls  for  no 
particular  observations,  except  that  the  termination  of  the  trusts  must 
of  course  be  satisfactorily  proved  (a),  and  the  cestuis  que  trusts  must 
also  be  all  sui  juris,  and  must  have  a  clear  beneficial  title  to  the 
property.  However  in  some  cases,  which  have  been  already  con- 
sidered, the  reconveyance  or  surrender  of  a  dry  legal  estate,  which 
has  remained  unnoticed  in  a  trustee  after  the  determination  of  the 
trusts,  will  be  presumed  in  aid  of  the  title  after  a  sufficient  lapse  of 
time  (6). 

Where  a  conveyance  or  transfer  of  the  legal  estate  is  taken  from  a 
trustee  on  the  termination  of  the  trust,  it  is  usually  accompanied  by  a 
release  to  him  from  the  cestuis  que  trusts  in  respect  of  all  past  liability, 
although  we  shall  see  presently  that  the  trustee  cannot  insist  on  having 
such  a  release  (c). 

Again,  although  the  trusts  may  not  be  determined,  a  trustee  may  be  2nd.  By  the 
discharged  from  his  office  with  the  concurrence  of  all  the  cestuis  que  ^^i^cettut 
trusts  J  (provided  that  they  are  all  in  esse  and  competent  to  bind  them-  que  tnutthemg 
selves  by  contract,)  and  the  appointment  of  a  new  trustee  in  his  place  *^^"^^ 
is  not  essential  to  give  validity  to  such  a  discharge.      This  however  is 
&  case  that  rarely  occurs  in  practice  for  reasons  that  are  at  once  suffi- 
ciently obvious. 

The  third  mode  of  discharging  an  existing  trustee  is,  by  the  appoint-  3rd.  By  the 
ment  of  another  in  his  place,  under  a  power  contained  in  the  trust  a^ncw  traatM 

under  a  power. 

(a)   Goodion  v.  EUision,  3  Rusa.   593 ;  (b)  Ante,VU  II.  Ch.  II.  Sect.  4. 

Holford  V.  PMppSt  3  Beav.  434  ;  anie,^.  (c)  Yidt  post, 

267,  8. 
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Part  III. 

DlT.  II. 
CHAmR  VI. 


4th.  The  death 
of  one  of  00- 
tnutees. 


5th.  By  decree 
of  Court  of 
Chancery. 


Release  reqni- 
site  to  discharge 
trustees  from 
past  liabiUties. 


Snch  a  release 
cannot  be  in- 
sisted on,  if 
refused. 


instrument.  The  appointment  of  new  trustees  mider  a  power  is  a  sub- 
ject which  has  been  already  considered  at  some  length  in  a  previous 
chapter  (d)^  and  it  is  unnecessary  to  pursue  it  farther  on  the  present 
occasion. 

The  death  of  one  of  several  co-trustees  also  operates  as  a  disehaige 
from  the  trust.  We  have  already  seen  that  the  whole  trust  estate  widi 
its  attendant  powers  and  duties  will  pass  to  the  surviving  irtistee  or 
trustees  on  the  death  of  one  of  their  number  (e) ;  and  therefore  the 
estate  of  the  deceased  trustee  will  thenceforth  be  relieved  from  any 
future  responsibility  respecting  the  trust,  although  until  pn^ri^ 
released  it  will  remain  liable  for  past  acts  done  in  his  lifetime. 

Lastly  a  trustee  may  be  discharged  from  his  office  by  the  decree  of 
the  court,  which  will  either  appoint  another  in  his  place,  or  in  certain 
cases  will  itself  undertake  the  superintendance  and  discharge  of  the 
trust.  This  is  a  subject,  which  has  also  undergone  discussion  in  a 
previous  chapter  (/).  The  effect  of  a  decree  of  the  court  in  rdeasing  a 
trustee  from  liability  for  past  transactions  will  be  presently  con- 
sidered. 

It  is  obvious,  that  the  discharge  of  a  trustee  from  his  office  upon  the 
termination  of  the  trusts,  or  the  appointment  of  a  person  to  snoeeed 
him,  will  not  of  itself  extinguish  the  right  of  the  cestuis  que  trusts  to 
enquire  into  the  past  conduct  and  transactions  of  the  trustee.  Hence 
when  a  trustee  is  called  upon  to  relinquish  the  trust,  and  part  with  the 
trust  estate,  it  is  usual  for  him  to  require  a  retrospective  release  firosi 
the  cestuis  que  trusts^  or  such  of  them  as  are  capable  of  binding  them- 
selves by  contract.  And  wherevtsr  the  whole  of  the  cestuis  que  trusts 
Aresuijuris^  and  the  precautions,  which  will  presently  be  suggested,  are 
observed  in  the  preparation  and  execution  of  the  release,  it  may  be 
safely  affirmed,  that  such  a  release  will  secure  the  trustee  from  any 
further  molestation  or  question  respecting  the  trust. 

However  where  the  right  of  the  cestui  que  trust  to  have  a  conveyanoe 
or  transfer  of  the  property  is  perfectly  clear  and  certain,  the  trostee 
cannot  refuse  to  make  the  conveyance  or  transfer,  nntil  a  genoal 
release  from  all  demands  be  given  to  him  by  the  cestui  que  trust.  In  a 
late  casfe,  a  testator  gave  his  residuary  estate  io  trustees  in  trast  to 
divide  it  amongst  his  five  children,  of  whom  the  plaintiff  was  one.  The 
plaintiff  upon  attaining  twenty-one  required  payment  of  her  share  from 
the  trustees,  but  they  refused  to  make  the  payment  except  npoa  her 
executing  a  general  release.  The  bill  was  then  filed  against  tbe  ins- 
tees  to  obtain  payment,  and  Lord  Langdale,  M.  R.,  held,  that  the 
plaintiff  was  not  bound  to  give  any  such  release,  or  to  sulxnit  to  any 


[: 


d)  Ante,  Pt.  I.  Div.  III.  Chap.  1. 

e)  Ante,  p.  293. 


(/)  Ante^  Pt.  I.  DW.  IIL  Ch^  n. 
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soch  condiiioiis,  and  upon  the  refusal  of  the  trustees  to  pay  the  money  Part  III. 
without  such  a  release,  she  was  justified  in  taking  proceedings  to  obtain  ^  ^'^'  ^  yr 
payment  (y) .  - 

But  wherever  the  title  of  the  cestuis  que  trusts  is  not  perfectly  clear,  Tmtee  enti- 
or  there  is  the  possibility  of  any  future  question  arising  as  to  the  pro-  ^^  ^P  ^  '^' 
priety  of  the  conveyance  or  transfer  by  the  trustee,  he  will  doubtless  be  partmg'^^th 
justified  in  requiring  a  sufficient  indenmity  from  the  cestuis  que  trusts  |!^""  wT''  ? 
in  respect  of  any  future  claims ;  or  in  case  that  were  refused,  he  might 
insist  on  having  the  question  determined  by  the  decision  of  the  Ck>urt 
of  Chancery  (A).    But  it  would  doubtless  be  considered  unreasonable 
and  vexatious  on  the  part  of  the  trustee  to  insist  on  an  indemnity  for 
which  there  was  no  such  probable  cause. 

The  old  trustees  are  frequently  required  to  make  over  the  trust  pro-  Release  on  a 
perty  to  other  trustees,  upon  trusts  subsequently  created  by  the  act  of  Sd  trustee  to 
the  cestuis  que  trusts^  and  in  such  cases  the  old  trustees  are  naturally  the  trustees  of 
desirous  of  having  a  release,  which  the  new  trustees  are  probably  equally  *  '***   *^™*" ' 
reluctant  to  give.     Where  the  release  is  confined  to  the  present  and 
future  claims  of  the  new  trustees  upon  the  old  trustees  in  respect  of  the 
trust  property  made  over  to  them  (which  amounts  in  fact  merely  to  an 
ample  receipt),  and  there  is  no  doubt  as  to  the  nature  or  exact  amount 
of  the  property  transferred,  there  seems  to  be  no  reason  why  the  new 
trustees  should  object  to  execute  the  release.    But  they  would  of  course 
decline  to  give  any  release,  which  extended  to  past  transactions  and 
accounts  reaching  over  a  period  anterior  to  the  commencement  of  their 
interest  in  the  property.     Still  less  would  they  be  justified  in  putting 
their  hands  to  any  such  instrument,  where  from  the  dealings  of  the 
old  trustees  with  the  property,  or  otherwise,  there  can  be  any  question 
or  suspicion  of  the  existence  of  a  claim  against  the  old  trustees  for  a 
Vreach  of  trust. 

It  is  almost  superfluous  to  observe,  that  the  parties  to  a  release  to  a  The  parties  to 
trustee  must  be  competent  to  bind  themselves  by  deed  (i).  And  where  » ''crease  must 
it*is  made  by  the  parties  immediately  on  coming  of  age,  the  court  will 
require  satisfaction,  that  the  trustee  has  taken  no  advantage  of  his  in- 
fluence, acquired  during  the  infancy  of  the  cestuis  que  trusts  ;  for  the 
protection  of  the  court  to  infants  does  not  necessarily  cease  upon  their 
attaining  twenty-one  (k).  Thus  in  Wedderburn  v.  Wedderbum  (/), 
an  infant  cestui  que  trust  on  the  third  day  after  his  coming  of  age 
executed  a  release  to  his  trustees,  which  was  based  on  the  result  of  a 
complicated  account,  embracing  the  transactions  of  many  years,  and 
unsupported  by  any  evidence :    and  under  these  circumstances  the 

{jf)  Fulton  T.  Gihmur,  Rolls,  I5th  Feb.,  Hare,  503. 

1845,  MS.  W  Walktr  y.  Symonds,  2  Sw.  69. 

(A)  See  Goodion  t.  Bliiaon,  3  Ross.  583.  (0  Wedderbum  y.  Wedderburut  4  M.  & 

(t)  A  release  by  an  infant  is  merely  Toid.  Cr.  50. 
Overton  ▼.  Baintier,  8  Jurist,  996;  S,  C.  3 


608  OF   THB  DI8GHABOB   AND  RELEASE  OF  TRUSTEES. 

Part  III.    made  over  to  the  party  beneficially  entitled,  a  much  shorter  period  of 
Gi^nR  Vl.  A<^^69cence  or  delay  on  the  part  of  the  cestui  que  trust  will  preclude 

hun  from  bringing  forward  a  claim  against  the  trustee  for  past  acts  of 

mal-administrationy  than  where  the  trust  is  still  subsisting,  and  a  nm- 
ning  account  as  it  were  open  between  the  parties  (a).  But  the  length 
of  time,  which  will  amount  to  a  bar  to  a  claim  against  trustees  for  past 
transactions,  will  depend  materially  on  the  nature  and  foundation  of 
the  relief  sought.  If  it  be  simply  for  an  account  without  suggesting 
any  case  of  fraud  or  breach  of  trust,  it  is  conceived  that  a  verj  few 
years  would  suffice  to  protect  the  trustee ;  and  probably  six  y eais, 
from  analogy  to  the  statutory  period  of  limitation  to  actions  at  law, 
would  be  considered  sufficient  for  this  purpose.  But  where  any  posi- 
tive breach  of  trust  is  suggested,  or  i  fortiori  any  case  of  fraud,  a 
much  longer  period  will  be  required  to  operate  as  a  bar :  and  we 
have  already  seen,  that  in  general  the  period  of  acquiescence  in 
such  cases  will  commence  only  from  the  time,  when  the  party  is  made 
acquainted  with  his  rights  (6).  The  actual  number  of  years,  which 
will  operate  as  a  bar,  will  materially  depend  on  the  relative  circum- 
stances of  the  parties,  and  the  particular  features  in  every  case,  it 
being  a  matter  peculiarly  in  the  discretion  of  the  particular  judge  to 
grant  or  withhold  the  assistance  of  the  court  in  these  cases.  How- 
ever the  subject  of  delay  and  acquiescence,  and  the  extent  to  whidi  it 
will  operate  as  a  bar  to  relief  in  a  court  of  equity,  has  been  already  ne- 
cessarily anticipated  in  previous  Chapters  (c). 
Releue  by  the  The  last  and  most  effectual  method,  by  which  trustees  may  obtain  a 
oOTrTof  equity,  "^l®^*^  ^^^^  P*®*  liability  on  the  determination  or  relinquishment  of 

the  trust,  is  a  decree  of  a  court  of  equity.    And  when  a  trustee's 

accounts  have  been  passed  in  the  Master's  office,  and  a  decree  disr 

charging  him  from  the  trust  duly  obtained  in  a  suit,  to  which  ill 

persons  interested  are  made  parties,  the  court  will  not  allow  any 

future  claim  to  be  made  against  him  for  his  conduct  in  the  trust  (d)* 

From  what  has  been  already  said  in  considering  the  efibct  of  a 

release  from  the  cestuis  que  trusts^  it  will  have  been  seen,  that  sack  aa 

instrument  (however  apparently  ample  and  conclusive)  can  rarely  be 

relied  upon  as  an  absolute  protection  against  a  future  claim  by  the 

The  only  effec-  cestuis  que  trusts,  more  especially  when  the  trust  has  been  one  of  a 

toil  disditfge     complicated  description,  and  extending  over  a  long  period  of  yeais 

!■  long  and        And  it  may  be  safely  affirmed,  that  a  decree  of  the  court  will  be  tbe 

complicated.       ^^jy  Ysiid  discharge  to  a  trustee,  who  has  accepted  a  trust  of  that 

(a)  See  Wedderbum  t.  Wedderium,  2      Cr.  41,  50. 

Keen,  722,  749  ;  4  M.  &  Cr.  52.  (c)  Ante,  Pt  I.  0iv.  II.  Ch.  II.  Sect.  1 

(b)  Jnte,  Pt.  I.  DiT.  II.  Ch.  II.  Sect.  1 ;      and  Ch.  I.  Sect  3,  of  this  Dmnoa. 

and  Ch.  I.  Sect.  3,  of  this  Division ;  March  (d)  KnatehbuU  ▼.  F^amheai,  3  U.  &  & 

▼.  RuueU,  3  M.  &  Cr.  31,  42;  Wedderbum      122 1  Law  v.  Carter,  I  Bear.  426. 
Y.  Wedderbum,  2  Keen,  722;  8.  C.  4  M.  ft 
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nature.    And  the  protection  of  the  court  is  yet  more  essential^  where    Part  III. 
the  circumstances  of  the  parties — ^as  the  existence  of  a  partnership,  or    chapter  VI, 

other  similar  communion   of  interest,  between    them — ^affords   any  ;— 

reason  for  treating  the  relation  of  trustee  and  cestui  que  trust  as  still  stm  pending, 
subsisting,  and  the  account  still  open  between  them  (e). 

We  have  already  seen,  that  the  court  will  recognize  the  right  of 
trustees  to  place  themselves  under  its  guidance  and  protection  (/) ; 
and  that  they  will  be  allowed  the  costs  of  a  suit  instituted  by  them  for 
that  purpose  (g). 

(e)  See  Wedderhum  v,  WedderburHf  2       Coventry  v.  Coventry,  1  Keen,  758  ;  Green- 
Keen,  722 ;  4  M.  &  Cr.  41.  wood  v.  Wake/ord,  1  Beav.  576.         •    ' 

(/)  Ante,  Ch.  IV.  Sect.  1,  this  Division ;  (^)  Low  v.  Carter,  1  Beay.  426. 
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Appendix.  THE  CBEATION  OF  TRUSTEES  UNDER  A  POWER  (a). 


poStmenfo?a  SiNCE  the  Chapter  on  this  subject  went  through  the  press,  tha«ha8 
smaller  number  been  a  later  judicial  decision  on  an  important  pointy  connected  with 
place'ofim"*  *^®  validity  of  the  appointment  of  new  trustees  under  a  power :  ttd 
originaUy  larger  according  to  that  decision  the  usual  power  of  appointing  new  irasteee 

authorizes  the  appointment  of  a  fewer  number  of  trustees  in  the  {dace 
of  a  larger  numbftr  originally  created.    In  Carrie  v.  Byrom  (the  case 
alluded  to)  a  testator  devised  all  his  real  estate  to  five  trustees  (whom 
he  also  appoiitt^d  bis  executors),  and  the  survivors  and  survivor  of  them, 
and  the  heirs  2^4  assigns  of  such  survivor,  in  trust  to  sell  for  the 
benefit  of  bis;  children  and  the  issue  of  any  deceased  child  in  sodi 
manner,  &c.,  as  ;his  wife  (who  was  also  one  of  the  trustees)  should  ap- 
point.   The  will  contained  a  power  framed  in  the  ordinary  way  for  the 
trustees  or  trustee  for  the  time  being  to  appoint  any  new  trustees  or 
trustee  in  case  of  the  death  or  retirement,  &c.  of  the  existing  trustees 
or  trustee.    All  the  trustees  survived  the  testator,  and  they  all  proved 
the  will,  and  acted  in  the  trust ;  three  of  them  afterwards  died  at  dif- 
ferent intervals,  and  upon  the  death  of  the  thirds  A.  and  £.,  the  two 
surviving  trustees,  executed  a  deed,  appointing  C.  to  be  the  new  trustee 
jointly  with  themselves  tit  the  place  of  the  three  deceased  trustees^  and 
at  the  same  time  a  conveyance  of  the  trust  estate  was  made  to  A.  B» 
and  C  upon  the  trusts  of  the  will.     Shortly  afterwards  A.  and  B, 
(the  two  survivors  of  the  original  trustees)  both  died,  and  C  then  vf- 
pointed  D.  to  be  the  new  trustee  tit  the  place  of  A.  who  had  died  bat, 
and  by  a  deed  dated  the  following  day,  which  recited  the  desire  of  C 
to  retire  from  the  trust,  D.  appointed  E.  F.  and  6.  to  be  new  trustees 
jointly  with  herself  tit  the  place  of  C  and  the  original  trustees.   Theae 
appointments  were  accompanied  by  conveyances  of  the  legal  estate  to 
the  newly-appointed  trustees.    2).  E.  F.  and  O.  as  the  acting  tmstees 
of  the  will  contracted  to  sell  a  part  of  the  estate,  which  was  of  ooo- 
siderable  value,  but  an  objection  was  taken  by  the  purchaser  to  the  titk 
of  the  trustees  to  exercise  the  power  of  sale,  on  the  ground  that  the 
new  appointments  had  been  improperly  made,  as  the  original  numher 
of  five  trustees  ought  to  have  been  continued.     In  order  to  avoid  the 
expense  of  a  hostile  suit  for  specific  performance,  the  parties  dete^ 
mined  to  take  the  opinion  of  the  court  upon  the  point  by  means  of  an 
amicable  suit  between  the  cestuis  que  trusts  and  the  trustees,  andaUI 

(a)  Suprut  P- 155. 
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was  Moofdingly  filed  by  the  eesttas  que  tnuU  pnyiiig  alternatively  in 
the  first  instance,  that  the  appointm^it  of  the  new  trustees  might  be 
dedared  yalid,  or  if  the  court  ocMisidered  it  invalid,  that  new  trustees 
might  be  appointed.  The  cause  was  brought  before  Vice-C3iancellor 
W^;ram,  who  expressed  a  very  decided  opinion,  that  the  appointment 
was  good,  and  that  there  was  no  foundation  whatever  for  the  objection, 
but  his  Honor  refused  to  make  a  declaration  to  that  eflfect,  as  it  was 
against  the  practice  of  the  court  to  make  a  bare  declaration,  unaccom- 
panied by  the  grant  of  any  relief.  The  plaintiffs  then  amended  their 
biO,  by  striking  out  the  first  alternative  in  the  prayer,  and  the  bill,  as 
amended,  prayed  a  declaration,  that  the  appointment  of  new  trustees 
was  invalid,  and  that  new  trustees  might  be  appointed  by  the  court* 
Upon  the  cause  coming  on  again,  his  Honor  acted  upon  his  previously 
expressed  opinion,  and  dismissed  the  bill  with  costs,  the  decree  direct- 
ing the  dismissal  being  prefaced  by  a  declaration,  that  the  appointment 
of  jD.  E.  F,  and  G.  as  the  new  trustees  was  good  {b) . 

As  this  decision  was  made  in  an  amicable  suit,  and  without  being 
adversely  argued,  it  cannot  be  regarded  as  an  authoritative  decision  on 
the  point  in  question,  and  it  is  to  be  regretted,  that  the  matter  was 
not  brought  before  the  court  in  a  more  conclusive  manner  by  means  of 
a  suit  against  the  purchaser  for  a  specific  performance.  However  as 
far  as  it  goes,  it  is  an  express  decision,  and  by  an  existing  judge,  not 
only  that  the  appointment  of  one  trustee,  expressly  in  the  place  of  three 
or  more  who  havb  died  is  a  good  exercise  of  a  power,  but  also,  what  is 
still  stronger,  that  the  appointment  of  fewer  trustees  than  the  original 
number  ib  valid,  where  one  of  the  existing  trustees  retires  from  the 
trust.  It  may  be  remarked,  that  the  observations  of  Vice-chancellor 
Knight  Bruce,  in  Meinertzkagen  v.  Davis  (c),  as  to  the  propriety  of 
adhering  to  the  original  number  of  trustees,  are  somewhat  at  variance 
with  Vice-Chancellor  Wigram's  decision  in  Corrie  v.  Byrom  ;  more- 
over the  considerations,  attending  the  protection  and  security  of  the 
trust  property,  which  might  be  materially  lessened  and  endangered  by 
the  diminution  of  the  number  of  trustees,  would  suggest  the  propriety  of 
receiving  that  decision,  and  the  principle  which  it  involves,  with  some 
degree  of  caution. 


Of  the  Disposition  of  the  Estate  of  Trustees  by  Will  (d). 
From  the  observations  of  the  Vice-Chancellor  of  England  in  the  case  Whether  tru$. 
of  Coohe  V.  Crawford  (e),  which  has  been  very  recently  reported,  the  ^^J^^ 
general  statement,  as  to  the  power  of  trustees  to  dispose  of  the  trust  upon  active  and 
estate  by  will,. must  be  received  with  some  qualification.     Where  a  truSs/oiMw-*; 

* 

(b)  Corrie  v.    Byrom,   Ylce-Chancellor         (d)  Supra,  p.  270. 
Wimm,  26th  April,  1845,  MS.  (e)  IS  Sim.  91. 

{c)  1  CoU.  N.  C.  C.  353. 
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Appikdix.  j9|^^  iry  legal  estate  is  vested  in  the  trustee,  there  can  be  no  question 
as  to  his  power  to  devise  that  estate.  Indeed  it  seems  to  be  the  duty 
of  the  trustee  in  some  cases  to  make  that  devise,  and  it  might  be  con- 
sidered an  improper  neglect  in  him  to  suffer  the  estate  to  descend  to 
an  infant  heir,  and  thus  to  occasion  embarrassment  and  expense  to 
the  cestuis  que  trusts  in  dealing  with  the  property  (/)•  But  where 
there  is  a  subsisting  active  trust,  accompanied  by  discretionary  powers 
and  duties  of  management,  it  seems,  that  a  trustee  will  have  no  power 
to  delegate  the  trust  by  will  to  a  devisee ;  and  although  the  devise,  if 
sufficiently  express,  would  unquestionably  pass  the  legal  estate,  yet  the 
devisee  would  be  incapable  of  exercising  the  powers  conferred  on  the 
trustee.  In  the  case  referred  to,  which  has  been  already  stated  in  a 
previous  page  (g);  his  Honor  expressed  a  strong  opinion  against  the 
propriety  of  a  trustee^s  devising  his  estate  upon  general  principles,  and 
added,  that  he  saw  no  substantial  distinction  between  a  delegation  of 
the  trust  by  act  inter  vivos  and  by  a  devise.  It  has  been  alreadj 
observed  in  commenting  upon  this  case,  that  his  Honor'^s  observalioDS 
were  not  required  for  the  purposes  of  the  decision,  and  the  question 
may  therefore  be  sUll  open  to  argument ;  but  until  thepower  of  a  tms- 
tee  to  devise  the  trust  has  been  actually  affirmed  by  a  judicial  dete^ 
mination,  no  trustee  could  be  advised  to  make  such  a  disposition  of  the 
estate,  nor  could  the  parties  act  under  it  with  any  security.  Where- 
ever  the  devise  of  a  trust  is  improper  within  the  principle  above  stated, 
a  general  devise  would  certainly  not  be  held  to  include  the  trust  estate; 
for  a  breach  of  trust  is  never  presumed. 

(/)    See    MidiaMl    Couniiei    Raiiw^         (^)  Stgfra,  p.  484,  560. 
Con^any  v,  Weiieomb,  11  Sim.  57. 
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ACCEPTANCE  OF  TRUST:  [See  Disclaim rr.] 

when  presumed,  183,  199,  205. 

execution  of  trust  deed  by  a  trustee  is,  193. 

or  probate  of  will  by  executor,  t6. 

trustee's  acting  in  the  trust  is  an  acceptance,  194. 

secus,  if  he  act  only  as  agent  of  another  trustee,  ib, 

whether  a  release  or  conveyance  of  the  trust  estate  by  a  trustee,  who  refuses 
to  act,  will  amount  to.     Qiuere  ?  195. 

what  acts  of  a  trustee  will  amount  to,  198. 
no  disclaimer  can  be  made  after  acceptance,  ib.  200. 
parol  evidence  admissible  to  prove  acceptance,  198. 
if  denied  by  answer,  an  enquiry  directea,  199* 

ACCIDENT : 

relief  against  instruments  on  the  ground  of,  122.    [See  Dbbds — Fraud- 
Mistake.] 
trustees  not  liable  for  losses  occasioned  by,  597* 

ACCOUNT : 

retrospective,  limited  to  the  time  of  filing  the  bill  against  a  trustee  on  the  ground 
of  delay.     [See  Delay.]  144. 
limited  to  the  time  of  filing  the  information  against  trustees  for  charities. 
When?  479. 
of  what  might  have  been  received  without  wilful  default,  decreed  against  trus- 
tees.   When?  540. 

ACCOUNTANT : 

how  far  trustees  may  employ  an,  596. 

ACCUMULATION : 

void  under  Thellusson  Act  results  for  heir  or  next  of  kin,  106,  394. 

trust  for  payment  of  debts  exempted  from  provisions  of  that  act,  339. 

or  a  trust  for  raising  portions,  366. 

trusts  for — how  far  good,  393. 

if  directed  for  too  long  a  period,  void  only  for  the  excess,  394. 

duty  of  trustees  for  infants  to  make,  405. 

where  infant's  interest  is  contingent,  ib, 

not  continued  after  infant  reaches  twenty-one,  if  he  be  then  absolutely 
entitled,  406. 

liability  of  trustees  for  neglecting  to  accumulate,  ib, 

ACQUIESCENCE : 

effect  of,  in  barring  the  right  to  relief  on  an  equitable  claim.    [See  Delay — 

Limitation,  Statutes  op — ^Time.]  143,  250,  543. 
by  cestui  que  trust  in  an  improper  investment  by  trustee,  effect  of,  380. 
enect  of,  as  a  discharge  of  a  breach  of  trust,  543. 

ACTION  AT  LAW : 

must  be  brought  in  name  of  trustees,  260,  308,  433,  518. 

defendant  in,  cannot  set  off  a  debt  due  to  him  from  the  trustee,  261,  308,  519. 

fraudulent  release  of,  by  trustee  set  aside,  261,  308,  518. 

right  of  trustee  to  require  security  for  costs  of,  261,  308. 

lies  against  a  trustee  for  breach  of  trust.    When  ?  535. 

trustee  not  restricted  to  nominal  damages  in,  564. 

liability  of  trustees  to,  for  breach  of  their  covenants,  567. 

against  trustees  for  money  had  and  received,  lies  when  ?  ib, 

ADMINISTRATOR :  [See  Executor.] 
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ADVANCEMENT : 

purchase  in  the  name  of  another  person  will  be,  and  not  a  resulting  trust  for 
the  purchaser.    When?  62. 

whether  ])urchase  in  the  hunt  names  of  father  and  son  will  be.    Qfutrt?  63. 

purchase  in  names  of  father  and  son  as  tenants  in  common  will  be,  f6. 

or  purchase  of  copyholds  in  names  of  sons  auccessvoh^  t6. 

or  purchase  in  joint  names  of  husband  and  wife,  66. 

or  of  husband  and  wife  and  children^  ib. 

or  in  the  name  of  a  wife  or  child  jointly  with  a  stnmtfer,  A. 

secus,  purchase  by  two  persons  in  the  name  of  a  child  of  one  of  them,  t&. 

whether  good  against  the  then  creditors  of  a  purchaser.    QtuBreP  67* 

good  against  a  subsequent  purchaser,  ib. 

against  subsequent  creditors*    When  ?  ib,  * 

the  presumption  in  favour  of  advancement  may  be  rebutted,  68. 
evidence  for  that  purpose  must  be  contemporaneous,  71* 
effect  of  a  subsequent  mortgap^e  or  devise  oy  the  purchaser,  ib. 
circumstances  of  one  transaction,  no  evidence  as  to  another,  73. 

trustees  may  not  break  in  on  infant's  capital  for  their  advancement  or  mainte- 
nance, 399. 

jurisdiction  of  the  court  to  direct,  out  of  infant's  capital,  ib, 

power  given  to  trustees  to  make,  out  of  infant's  capital  must  be  strictly  fol- 
lowed, 400. 

whether  given  out  of  capital,  where  the  faud  is  limited  over,  ib. 

ADULTERY : 

of  wife,  how  far  a  bar  to  her  equity  for  a  settlement,  413. 

no  forfeiture  of  any  benefit  secured  to  her  by  settlement  or  contrBCt,  433. 

ADVOWSON : 

trustee  of,  has  right  of  presentation  at  law,  361,  446. 

must  present  nominee  of  cestui  que  trust,  ib,  446. 

trust  of,  passes  by  what  words,  446. 

trust  of,  results,  if  not  expressly  declared,  ib. 

trustees  may  present  for  their  own  benefit.    When  ?  447. 

cestuis  oue  trusts  of,  must  all  concur  in  nominating,  ib. 

trust  ot,  for  the  benefit  of  "  parishioners,"  how  to  be  executed,  448. 

right  of  infant  cestui  que  trust  to  nominate  to,  449. 

or  of  bankrupt  cestui  que  trust,  ib. 

trust  of,  for  Koman  Catholics,  how  executed,  450. 

or  where  cestuis  que  trusts  are  lunatic,  ib. 

right  of  husbands  of  cestuis  qw  trusts  of,  to  nominate,  ib. 

where  cestuis  que  trusts  are  aliens  or  felons,  &e.,  ib. 

all  the  trustees  of,  must  join  in  the  presentation,  451. 

when  bound  to  present  the  nominee  of  the  majority,  ib. 

notice  of  meeting  for  the  election  must  be  given  to  all  the  tmsteee,  ib. 

trustees  cannot  vote  by  proxy  in  choice  of  an  incumbent,  ib. 

but  may  authorize  the  others  to  sign  the  presentation,  ib. 

direction  to  trustees  to  elect  within  a  certain  time,  how  far  binding,  ib. 

direction  to  keep  up  a  certain  number  of  trustees,  how  far  imperative,  452. 

bishop  restrained  from  presenting  for  a  lapse  pending  a  suit,  ib. 

liability  of  trustees  for  refusing  to  present  nominee  of  cestuis  que  trusts,  ib. 

AGENT : 

not  a  trustee  within  the  scope  of  this  work,  1. 

gifts  to,  from  his  principal  raise  a  constructive  trust.    When  ?  134, 136. 

notice  of  a  trust  to,  binds  the  principal,  140. 

trustees  for  payment  of  debts  must  not  commit  the  execution  of  the  trust  to, 

exclusively,  339. 
trustee  acting  as  the,  of  co-trustee  not  fixed  with  accrotance  of  trust,  194. 
how  far  trustees  may  delegate  execution  of  trust  to,  660. 
trustees  how  far  liable  for  losses  by  failure  of,  597. 

ALIEN : 

may  create  a  trustee,  of  what  propertyi  6. 
may  be  a  trustee,  of  what,  11. 
may  be  cestui  que  trust,  of  what,  12. 
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ALIENATION : 

validity  of  provifiou  for  forfeiture  on  tbaj  or  bankruptcy  of  cestui  que  trust 

for  life,  395. 
validity  of  proviaions  reatraining  a  married  woman  from,  of  her  aeparate 
estate,  425. 
what  ezpreaaiona  will  create  sucb  a  restriction.    [See  Mabsisd  Woman.] 
426. 
by  trustees  of  charity  estates,  when  supported,  472. 

ALLOWANCES : 

right  of  trustees  to,  for  their  ezpcDses,  without  any  express  provision,  593. 
necessity  for  the  insertion  of  a  direction  to  make  ^' just  allowances  "  in  a  decree 

against  trustees  for  an  account,  ib. 
riffht  of  trustee  to,  though  commission  allowed  him  by  the  will,  ib, 
what  payments  will  be  allowed  to  trustees  as  proper,  594. 
expenses  of  management  of  estate,  ib. 
payments  under  legal  advice,  595. 
payments  out  of  pocket,  when  properly  made,  ib. 

with  interest  when,  ib. 
bills  of  costs  paid  by  them.    [See  Costs.]  596. 
extra  costs  beyond  taxed  costs,  ib. 
expense  of  taking  legal  advice,  ib. 

of  accountant  or  agent  allowed,  how  far,  ib. 
brokerage  charges  on  transfers  of  trust  stock,  597. 
losses  by  robbery  or  failure  of  bankers,  &c.,  ib, 
but  payments  in  breach  of  trust  disallowed,  ib, 

trustees  not  allowed  to  charge  for  loss  of  time  or  professional  services,  598. 
unless  expresslv  authorized  to  do  so  by  the  will,  599. 
or  entitled  to  do  so  by  contract  with  cestui  que  trust,  where  trust  created 
by  deed,  ib. 
difficulty  of  supporting  such  a  contract,  600. 
power  of  the  court  to  give  trustees  an  allowance  for  their  trouble,  601. 
account  of  expenses  should  be  kept  by  trustees,  602. 
their  personal  remedy  against  cestuis  que  trusts  to  recover  their  expenses,  ib, 

ANNUITY : 

a  devise  to  trustees  without  words  of  limitation  in  trust  to  pay  an,  for  life,  gives 

them  an  estate  for  the  life  of  the  annuitant,  229. 

whether  it  gives  them  a  freehold  interest  or  one  for  a  term  of  years. 
Qikere  ?    [See  Estate,  Duration  of.]  ib. 
duty  of  trustees  to  take  possession  of  estate,  if  it  fall  in  arrear,  260,  434. 
given  by  will,  on  same  footing  as  legacies,  360. 
investment  in  purchase  of,  for  a  life,  bad  without  a  special  power,  368. 
duty  of  trustees  to  convert  long  annuitiea  settled  for  Ufe«    [See  Conversion.] 

385. 
apportionment  of,  on  death  of  tenant  for  life^  under  4^5  WilL  IV,  c.  22;  394. 

ANSWER : 

admission  of  a  trust  by,  sufficient  to  satisfy  Statute  of  Frauds,  21. 
trustee  who  puts  in  a  full  answer,  entitled  to  the  costs.   When  ?  574. 
disclaimer  of  a  trust  may  be  made  by,  204t 

APPORTIONMENT : 

of  periodical  payments,  on  death  of  tenant  for  life,  under  4  &  5  Will.  IV.  c.  22 ; 

394. 
of  costs,  where  suit  is  partially  occasioned  by  a  breach  of  trust,  586. 
of  costs,  amongst  trustees,  to  whom  one  s^t  of  costs  only  is  allowed  on  their 

severance,  574. 

ARBITRATOR: 

discharge  of  a  breach  of  trust  by  award  of,  544. 

ARREARS: 

duty  of  trustees  to  enter  into  poasesaion  of  estate  for  payment  of,  of  an- 
nuities, &c.,  434. 
liability  of  trustees  for  suffering  rents  to  fall  into  arrear,  ib, 
power  of  trustees  to  release,  ib. 
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ASSETS : 

not  marshalled  as  between  creditors  claiming  under  a  trust  deed  for  payment  of 

debts,  333. 
marshalled  in  favour  of  simple  contract  creditors,  where  there  is  a  derise  for 

pavment  of  debts,  355. 
marsoalled  in  favour  of  legatees,  who  have  no  charge  on  the  land,  362. 
not  marshalled  in  favour  of  legacies  given  to  charity,  362, 479* 

ASSIGNEE :  [See  Bankrupt  and  Inbolvbnt.] 
not  a  trustee  within  the  scope  of  this  work,  1. 

ATTAINDER :  [See  Escheat — Forpbiturb— Soybbsion.] 

persons  under,  may  create  a  trustee,  how  far,  6. 
may  be  trustees,  11. 

mav  be  cestuis  que  trmts,  to  what  extent,  13. 

rignt  of  trustees  of  real  estate  to  hold  beneficially  on  the,  of  ee$ims  qme 
trusts,  256. 
no  such  riffbt,  where  the  attainder  is  for  high  treason,  ib. 
personal  estate  held  in  trust  goes  to  the  Crown  on  the,  of  cestui  que  trust,  257- 

ATTORNEY,  OR  SOLICITOR: 

gifts  to,  or  purchases  by,  from  his  client  raise  a  constructive  trust.  When  ?  134. 

right  of  trustee  to  employ,  596. 

being  a  trustee  cannot  in  general  charge  for  professional  services,  598. 

or  one  of  a  firm  of  attornies,  ib. 

secus,  if  such  charges  allowed  by  the  will,  599* 

or  in  case  of  a  deed,  if  the  trustee  have  entitled  himself  by  express  con- 
tract, ib, 

difficulty  of  supporting  such  a  contract,  600. 

ATTORNEY,  POWER  OF : 

by  trustees  for  tenant  for  life  to  receive  the  income,  proper,  384. 
how  invalidated,  ib, 

AUCTION:  [See  Salb.] 

sale  of  trust  estate  hj,  more  advisable  than  by  private  contract,  492. 
trustees  cannot  buy  m  estate  at,  t6. 
their  liability  to  the,  duty,  ib, 

B. 

BANK  OF  ENGLAND : 

not  usually  bound  by  a  trust  of  stock,  148. 

investment  in  stock  of,  improper  without  a  special  authority,  375,  452. 
stock  of,  settled  for  life  must  be  converted,  386. 

will  not  allow  a  sum  to  be  transferred  into  the  names  of  more  than  four  co- 
proprietors,  452. 

BANKER : 

not  a  constructive  trustee  for  his  customer,  of  money  deposited  with  him,  148. 
trustees  not  liable  for  losses  by  failure  of,  when.    [See  Invbstmbnt.]  597. 
cheques  on,  whether  they  should  be  signed  by  all  the  trustees,  299« 

BANKRUPT  AND  INSOLVENT : 

may  create  a  trustee,  how  far,  7* 

may  be  a  trustee,  11. 

cannot  be  cestui  que  trust  before  certificate  or  final  discharge,  12. 

trustee  who  becomes,  is  unfit  to  act  within  the  usual  power  of  appointing  new 

trustees,  154. 
jurisdiction  of  the  court  to  appoint  new  trustee  in  place  of  a  bankrupt 

trustee,  now  exercised  by  Court  of  Review,  167. 
may  be  exercised  on  petition.  [See  Nbw  Trustbbs,  Appointmbnt  op.]  176. 
not  allowed  to  ofifer  himself  as  a  new  trustee  before  the  master,  188. 
entiUed  to  his  costs  of  appearance  on  a  petition  for  the  appcnntment  of  a  new 

trustee  in  his  place,  ib, 
appointment  of  new  trustee  in  place  of  an  inaolventy  552* 
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right  of  trustees  to  prove  for  a  debt  against  a,  debtor  to  the  estate,  262, 457. 
and  to  sign  certificate,  ib, 

Yalidity  of  provisions  for  forfeiture  of  tenant  for  life,  on  his  becoming,  395. 
may  present  to  a  living  on  a  vacancy  of  advowson  held  in  trust  for  him.  When? 

449. 
trust  estates  vested  in — do  not  go  to  the  assignees  of  the  trustee,  255, 294, 548. 

unless  the  trust  be  constructive  or  doubtful,  548. 
how  far  trust  property  in  bankrupt's  hands  may  be  followed  in  specie,  549. 
where  the  trust  property  is  blended  with  that  belonging  beneficially  to  the 

trustee,  tb. 
right  of  proving  against  the  trustee's  estate  for  the  trust  fund,  ib. 
by  whom  the  proof  to  be  made,  550. 
how  far  debt  due  from  bankrupt  trustee  may  be  set  off  against  costs  to  which 

he  is  entitled,  551. 
how  far  a  debt  by  breach  of  trust  discharged  by  bankruptcy  or  insolvency  of 

trustee,  546. 
liabiUty  of  a  trustee  to  bankruptcy,  who  trades  with  the  trust  assets,  552. 
effect  of  a  trustee  becoming,  after  an  order  for  payment  of  money  to  him,  553. 

BENEFICE:  [See  Advowbon.] 

BOND :  [See  Chosb  in  Action — Investmsnt — Personal  Security.] 

BONUS : 

extraordinary  bonuses,  or  other  additions,  not  to  be  paid  to  tenant  for  life, 

385,  453. 
assignment  of  a  policy  of  insurance  carries  all  future  bonuses,  457. 

BREACH  OF  TRUST : 

the  remedies  for,  535. 

extent  of  remedy  for,  at  law,  ib, 

creates  a  simple  contract  debt  against  trustee,  ib, 

when  a  specialty  debt,  ib, 

suits  against  trustees  for.    [See  Suit.]  536. 

necessity  of  joining  as  defendants  all  co-trustees  guilty  of,  537. 

effect  of  32nd  Order  of  August,  1841,  538. 
relief  for,  twofold,  539. 
1st,  retrospective  relief,  t^. 

restitution  of  trust  property — where  it  can  be  followed,  ib, 

when  it  will  be  followed,  ib. 
payment  of  value  where  it  cannot  be  followed,  540. 
account  of  income  and  profits  made  by  trustee,  ib, 

and  of  what  he  might  have  received  without  wilful  default,  ib. 
account  decreed  with  interest.     [See  Interest.]  ib. 
at  what  rate?  541. 
compound  interest.    When  ?  ib, 
rule  as  to  interest  when  and  how  far  relaxed,  ib, 
costs  given.    When  ?    [See  Costs.]  542. 
2nd,  prospective  relief. 

removal  of  trustees  and  appointment  of  others,  542.    [See  Removal 

—New  Trustees.] 
trust  fund  retained  in  court,  543. 
receiver  appointed.    When  ?     [See  Receiver.]  ib, 
the  discharge  of  breach  of  trust.    [See  Discharge — Release.]  ib, 
by  a  release  from  cestuis  que  trusts,    [See  Release.]  ib, 
by  award  of  arbitrators.    [See  Arbitration.]  544. 
by  concurrence  of  cestuis  que  trusts  in  the  act,  ib. 
by  acquiescence  of  cestuis  que  trusts,    [See  AcauiESCSNCS.]  543. 
usual  mdemnity  clause  does  not  extend  to  discharge,  546. 
discharge  of  a  trustee  under  the  Insolvent  Act  applies  to.    When  ?  ib, 
or  certificate  in  bankruptcy,  547. 
recovering  on  a  bond  given  by  trustee  for  the  due  performance  of  the  trust, 

is  not  a  discharge  of,  ib. 
waiver  of  relief  against,  by  cestui  que  trust,  from  his  abstaining  to  bring 
forward  his  claim  in  the  suity  ib. 
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BROKER: 

diargea  of>  lor  tnuMfcr  of  trust  stodi:  allowed  to  tniiteea,  597* 

C. 

GATHOUC— ROMAN : 

tnut  of  advowBon  for,  how  to  be  executed  ?  450. 

CESTUI  QUE  TRUST : 
who  may  be,  11. 

CHANCERY— COURT  OF:  [See  Jubibdictxon— Suit.] 

CHARGE: 

becoming  void  or  fidling  creates  a  resulting  trust.    [See  Resulting  Tbust.J 
108. 
the  devisee  will  take  the  benefit  of  the  failure.    When?  112. 
no  distinction  between,  end  a  devise  for  payment  of  debts,  352,  n.,  355. 
what  amounts  to  a,  of  debts  on  real  estate,  340,  et  seq. 

or  of  legacies,  357. 

CHARITY: 

objects  of,  may  be  cestuisqne  trusts,  13. 

what  expressions  sufficient  to  create  a  trust  for,  44,  102,  458. 
no  resultmg  trust,  where  property  given  generally  to,  98,  458. 

though  the  {Murticular  trusts  are  not  declared,  or  do  not  exhaust  the  whcde, 

98,  459. 
though  a  surplus  arises  from  subsequent  increased  value,  99, 459. 
though  the  particular  purpose  declared,  is  illegal,  99,  459. 
the  application  made  by  royal  sign  manual,  or  by  scheme,  101,  470. 
gift  to  a  corporation  on  trust  does  not  imply  a  trust  for,  105. 
constructive  trust  in  favour  of,  not  barred  by  acquiescence,  145. 
appointment  of  new  trustees  of.    [See  Nkw  Trustbxs,  Appointment  op.] 

169, 174. 
sum  of  money  given  in  trust  for,  not  paid  over  to  trustees  without  a  scheme, 

260. 
assets  not  marshalled  in  favour  of  legacies  to,  362,  479. 
what  objects  regarded  as  charitable  by  the  court,  44,  104,  460, 
trust  for,  must  originate  in  "  gift"  or  "  bounty,"  463. 
trust  for  a  foreign,  how  far  supported,  ib. 
what  trusts  for,  are  within  the  Mortmain  Act,  464. 

exceptions  from  operation  of  that  act,  467. 
conveyances  in  trust  for,  must  be  executed  as  required  by  that  act,  ib, 
jurisdiction  of  the  Court  of  Chancery  over  trusts  for,  468. 
exercised  on  information,  ib. 
on  suit.    When  ?  ib, 

statutory  jurisdiction  exercised  on  petition,  ib, 
where  there  is  a  visitor,  470. 

rights  of  the  trustees  to  take  beneficially  on  fadlure  of  the  oljects,  or  in 
case  of  a  surplus,  99,  470. 
where  a  specified  yearly  sum  is  given  to  the  charity,  99>  47 1*  472. 
where  an  express  or  implied  gift  of  surplus  to  the  trustees,  100,  471. 
where  the  trustees  are  themselves  an  eleemosynary  corporation,  471f 

472. 
or  are  themselves  objects  of  the  testator's  bounty,  99»  471* 
application  ev  pres,  472. 
powers  and  duties  of  trustees  for  charity,  472. 
of  alienation  by  them  of  the  trust  property,  ib, 
of  leases  granted  by  them,  473. 
their  general  powers  of  control  and  management,  476. 
rules  of  construction,  where  the  objects  are  not  absolutely  defined,  477* 
court  directs  a  scheme  for  administration  of  a  iund  in  its  possession,  478. 
Statutes  of  Limitation  do  not  run  against  a  trust  for,  145,  251,  479* 
retrospective  accounts,  how  far  directed  against  trustees  for  duuity,  479* 
account  when  limited  to  ^e  time  of  filing  the  information,  t5. 
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gift  to  the  goTenion  or  trttrarer  of  an  ettablialMd  charity  is  a  trnst  for 
the  purposes  of  that  charity,  481. 

CHILD :  [See  Illboitihatx  Child — Pa^bknt — Portion.] 

purchases  bv  parent  in  name  of,  an  advancement.    When  ?    [See  Advancx- 
^  MINT — Kbsultino  Trust.]  62. 
gifts  or  sales  by,  to  parent  raise  a  constructire  trust    When  ?    [See  Fraud.] 
130. 

CHOSE  IN  ACTION : 

may  be  the  subject  of  a  trust,  3, 454. 
assignor  of,  a  trustee  for  the  assignee,  217. 
powers  and  duties  of  trustees  of,  454. 

their  duty  to  realize,  455. 

extent  of  their  liability  for  neglect  to  realize,  ib. 

notice  of  the  assignment  of,  must  be  given  by  trustees,  456. 

they  should  have  the  securities  delivered  up  to  them,  ib. 

voluntary  settlement  of,  how  far  good,  457. 

liabibility  of  a  trustee  who  releases  a,  458. . 

COLONIES : 

lands  in,  may  be  the  subject  of  a  trust,  3. 

new  trustees  of  lands  in,  appointed  on  petition  under  1  Will.  IV.  c.  60;  179* 
conveyance  of  lands  in,  by  or  in  place  of  trustee,  ordered  on  petition  under  the 
same  act,  292. 

COMMITTEE :  [See  Lunatic] 

not  a  trustee  within  the  meaning  of  this  work,  1. 

COMPROMISE : 

trustees  have  no  general  power  to  make,  of  claims,  339. 

CONCEALMENT : 

effect  of,  in  converting  a  person  taking  under  an  instrument  into  a  constructive 
trustee.    [See  Fraud.]  120. 

CONCURRENCE : 

of  cestui  que  trust  in  a  breach  of  trust  by  trustee,  a  bar  to  his  right  to  relief,  544. 

CONDITION : 

no  distinction  between  a  condition,  and  a  trust  for  payment  of  a  charge,  109. 
attached  to  powers  of  sale,  effect  of.    [See  Sale.]  490. 

distinction  between  precedent  and  subsequent,  ib. 

impolicy  of  conditional  powers,  ib. 
special  conditions  of  sale,  how  far  proper.    [See  S alb.]  491. 
in  restraint  of  marriage,  validity  of.    ["^ee  MABRiAOEr]  510. 

CONSIDERATION : 

what  will  be  sufficient  to  support  a  trust,  46. 

good  or  meritorious  consideration  insufficient,  tb. 
slight  consideration  sufficient,  if  valuable.  [See  Voluntary  Trurt.]  79. 
proof  of  payment  of,  on  a  purchase  by  one  person  in  the  name  of  another,  in 

order  to  raise  a  resulting  trust.    [See  Rbsulting  Trust.]  58. 
effect  of  inadequacy  of,  in  a  conveyance  in  raising  a  constructive  trust.    [See 
Fraud.]  125. 

CONSIGNEE: 

trustee  in  general  cannot  be,  264,  559. 
when  trustee  will  be  appointed,  559* 

CONSTRUCTIVE  TRUST: 

the  creation  of  trustees  by,  116. 

1st,  where  the  acquisition  of  the  legal  estate  is  affected  with  fraud.    [See 

Fraud.]  ib. 
2fld,  by  equitable  construction  in  the  absence  of  fraud,  146. 
contracting  parties,  trustees  for  each  other,  ib. 
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the  person  on  whom  the  legal  estate  devolves  for  want  of  atnutee,  146. 
executor,  who  is  indebted  to  his  testator,  147. 
volunteer  taking  from  a  trustee,  though  without  notice,  ib, 
a  disseisor,  though  with  notice,  not  bound  by  a  trust,  t6. 
heir  of  mortgagee  in  fee  a  trustee  for  his  personal  representative,  148. 
mortgagee  ^o  is  paid  off,  a  trustee  for  mortgagor,  ib, 
trustees  de  son  tort,  ib. 
banker  not  a  trustee  for  his  customer,  ib. 
Bank  of  England  not  bound  by  a,  ib. 
trustees  by,  how  far  within  the  acts  empowering  the  court  to  appoint  new  troft- 
tees,  or  to  order  a  conveyance  on  petition,  175,  180,  288. 

CONTINGENT  INTEREST : 
may  be  the  subject  of  a  trust,  3. 

CONTINGENT  REMAINDER: 

trustees  to  preserve,  have  a  vested  legal  estate,  217,  309. 

devise  in  fee  to  trustees  to  preserve,  restricted  to  an  estate  pnr  taUre  vie,  221. 

devise  to  trustees  to  preserve,  without  any  words  of  limitation,  gives  them  an 

estate  |ittr  autre  vie,  230. 
origin  of  estate  of  trustees  to  preserve,  309. 
conveyance  by  trustees  to  preserve,  before  the  contingency  happens,  a  breach 

of  trust,  ib,  315. 
trustees  to  preserve,  may  join  in  destroying  the  remainders.    When?  310. 

when  the  court  will  compel  them  to  join,  312. 

their  concurrence  necessary.    When?  315. 

effect  of  Fines  and  Recoveries  Act,  3  &  4  Will.  IV.  c.  74,  ib. 
duty  of  trustees  to  preserve,  to  })revent  waste  by  tenant  for  life,  ib. 
the  lord's  estate  in  a  copyhold  will  preserve,  316. 
effect  of  7  &  8  Vict.  c.  7^,  s.  8,  in  abolishing,  ib. 

CONTRACT : 

effect  of,  in  creating  a  constructive  trust.    [See  Constructive  Trust.]  146. 
by  trustee  for  sale  of  estate  not  enforced,  if  improper,  270,  489. 

CONVERSION : 

real  estate  directed  to  be  sold,  but  left  undisposed  of,  not  converted  between 

heir  and  next  of  kin,  97»  489* 
exception  in  case  of  money  directed  to  be  lud  out  in  land.     How  far  good  ?  ib 
no  conversion  of  property  where  the  trusts  fail  by  lapse  or  otherwise,  114. 
secus,  if  testator's  intention  is  to  effect  an  absolute  conversion,  115. 
of  improper  securities,  duty  of  trustees  to  make,  377. 
their  liability  for  not  making.     [See  Investment.]  379. 
perishable  securities  settled  for  life,  duty  of  trustees  to  convert,  385. 

rule  for  conversion  applies  to  what  securities,  385,  386. 

does  not  apply  where  there  is  a  specific  gift  of  the  securities,  389. 

instances  of  such  specific  gifts,  390. 

rule  applies  to  reversionary  interests,  393. 
of  infant's  trust  property,  rule  against  making,  396. 

relative  interests  of  cestuis  que  trusts  for  life,  and  in  remainder  not  to  b 
affected  by  the  conversion  of  existing  securities  by  the  trustees,  495. 

CONVEYANCE : 

effect  of  an  unauthorized,  by  a  trustee  of  the  legal  estate,  149,  163,  269. 
duty  of  trustees  to  make,  according  to  direction  of  cestui  que  trusty  265. 
trustees  refusing  to  make,  witiiout  reason  fixed  with  costs.    Whoi?   [See 

Costs.]  265,  575,  581. 
cestui  que  trust  cannot  require  conveyance  from  tmstee,  unless  he  has  an 

immediate  certain  equitable  estate,  266, 577. 
right  of  equitable  tenant  for  life  to  require,  ftY>m  a  trustee,  266. 

or  of  equitable  tenant  in  tail,  ib. 

or  of  purchaser  of  the  equitable  estate,  ib. 

or  of  the  trustees  of  a  resettiement  made  by  the  equitable  owner,  267. 
trustees  cannot  be  required  to  make,  of  part  of  the  estote,  ib. 


INDEX.  621 

CONVEYANCE— cofiriiiwi. 

or  by  a  different  description  from  that  by  which  they  took,  268. 
may  require  determination  of  the  trust  to  be  satisfactorily  proved,  ib. 
must  not  convey  after  notice  of  any  assignment  or  charge  by  cestui  que 
trust,  ib. 
as  to  covenants  for  title  by  trustees  in,  269. 
no  objection  to  the  use  of  the  term  **  grant,"  ib. 
under  1  Will.  IV.  c.  60 ;  277. 

in  case  of  disability  of  existing  trustees.     [See  Disability — Infant- 
Lunatic]  276,  7,  8. 
by  trustees  out  of  the  jurisdiction.    [See  Jurisdiction.]  279. 
where  it  is  uncertain, 

who  was  the  survivor  of  several  trustees,  ib, 
or  whether  trustee  be  living  or  dead,  ib, 
or  who  is  heir,  ib. 
where  existing  trustee  refuses  to  convey,  ib.  281. 
where  he  dies  without  heir,  279. 
may  be  obtained  either  by  suit  or  on  petition,  281. 
by  suit,  when,  and  mode  of  proceeding,  281,  2. 

by  petition,  when,  and  mode  of  proceeding.  [See  Petition.]  282,  et  seq. 
how  to  be  framed  and  executed,  286. 
costs  of,  291. 
by  whom  to  be  executed,  292. 

COPYHOLDS : 

may  be  the  subject  of  a  trust,  4. 

not  within  the  Statute  of  Uses,  210. 

fines  and  heriots  due  on  death  or  alienation  of  trustee  of,  255,  435. 

equity  will  supply  a  surrender  of,  in  favour  of  creditors,  345. 

danger  of  vesting  in  a  single  trustee,  or  a  small  number  of  trustees,  prior  to 

the  late  Escheat  Act,  435. 
amount  of  fine  on  admission  how  fixed,  where  large  number  of  trustees,  ib. 
fines,  how  to  be  raised  by  trustees,  436. 
duty  of  trustees  to  renew,  held  on  lives,  ib. 
trustee  renewing  in  his  own  name,  holds  on  the  old  trusts,  ib. 
admission  of  trustees  should  notice  the  trust  instrument,  t^. 
duty  of  trustees,  who  are  not  admitted  to  enter  notice  of  the  trust  instrument 

on  the  Rolls,  437. 
power  of  trustees  to  enfranchise,  ib. 
are  within  the  Mortmain  Act,  466. 

CORONER : 

trustees  not  qualified  to  vote  for,  263. 

CORPORATION : 

may  create  a  trustee,  to  what  extent,  6. 

may  be  trustees,  of  what  property,  8. 

may  be  cestuis  que  trusts,  of  what  property,  12. 

gilt  to,  in  trust  does  not  imply  a  trust  for  charity,  105,  471. 

we  crown  is  the  visitor  of  all,  of  royal  foundation,  and  where  no  heir  of  the 

founder,  470. 
effect  of  71st  section  of  Municipal  Corporation  Act,  where  corporations  are 

trustees  for  charity,  469. 

COSTS : 

riffht  of  trustee  to  security  for,  of  action  brought  in  his  name,  261. 
oftrastee  who  disclaims,  after  being  made  a  party  to  a  suit,  207»  589* 
of  appointing  new  trustees  under  a  power,  164. 
of  appointing  new  trustees  by  a  suit,  172. 

by  petition,  187. 
of  a  deed  of  disclaimer,  207. 

of  a  petition  for  conveyance  from  trustee  under  1  WiU.  IV.  c.  60 ;  290,  590. 
of  the  conveyance  made  under  an  order  upon  such  a  petition,  29 1»  590. 
of  investing  trust  monies,  how  to  be  paid  382. 
of  raising  portions,  366. 


S22  INDJBX. 

COSTS— coftfimiee^. 

trustee  who  disclaiins,  has  hie  cottc  only  ai  betweeo  party  and  party,  566. 
liability  of  trostees  to,  in  aoits  with  atrangersy  571. 

entitled  to  their  coata  only  as  between  party  and  party  in  inch  aoits,  t&. 
588 

extra  costs,  how  recovered  by  the  tnisteea,  572,  560. 
right  of  trustees  to,  in  suits  by  eetiuis  que  trutU^  573. 
not  allowed  unnecessary  costs,  573. 

trustees  severing  in  their  defence  refused  die  additional  coata.  When  ?  %b, 

apportionment  of  the  single  costs  in  that  case,  674. 

coata  of  full  answer  diaaiiowed.    When?  i6. 

of  unsuccessful  apolication  for  an  act  of  parliament,  §&. 
where  suit  is  occasionea  by  improper  conduct  of  trustees,  ih. 
1st,  cases  where  they  have  been  only  deprived  of  their  coata,  575. 

where  they  retire  from  the  trust  without  reaaon,  ibm 
exceptions  to  that  rule,  ib, 

where  they  refuse  to  convey,  ib, 

unless  the  refusal  is  under  legal  advice,  576. 

or  is  made  with  sufficient  reason,  ib, 

where  suit  occasioned  by  the  trustee's  breach  of  trust,  577. 
exceptions  to  that  rule,  578. 
2nd,  cases  where  trustees  decreed  to  pay  costs,  ih, 

where  suit  is  occasioned  solely  by  their  misconduct,  579. 

where  there  is  any  fraudulent  behaviour  on  their  part,  ib, 

where  there  is  a  breach  of  trust,  though  without  fraud,  580. 
exceptions  to.that  rule,  585. 
guilty  trustees  only  fixed  with  the  costs,  584. 
apportionment  of  costs,  where  suit  is  occasioned  only  tii  pari  by  hreadi  of 

trust,  586. 
of  trustees,  taxed  as  between  solicitor  and  client.    When?  587« 

where  there  is  no  fund  in  court,  588. 

when  only  as  between  party  and  party,  t&. 

iheir  right  to  their  extra  costs  out  of  the  trust  fimd,  589. 
lien  of  trustees  on  the  trust  estate  for  their  costs,  ib. 

not  extended  to  solicitors  and  agents  employed  by  them,  ib. 
princiole  of  taxation,  once  adopted  in  a  suit,  followed  afterwards,  690. 
ont  ot  what  fund  they  must  be  paid,  ib. 
debt  due  from  a  trustee  set  off  against  his  costs,  ib, 

pajrment  by  trustees  of  bills  of  costs,  how  far  binding  on  eeatfrn  qm  tnuU, 
591. 

duty  of  trustees  to  have  the  bills  taxed,  ib. 

amount  improperly  paid,  disallowed  them,  ib, 

one  of  several  trustees  may  apply  to  have  bill  of  costs  taxed,  592. 
cestuis  que  trusts  entitled  to  only  one  set  of  costs  against  truateea,  ib. 

CO-TRUSTEES : 

possession  of  one  of  several,  preventa  Statutea  of  limitationa  from  mmung; 

249. 
one  of  several,  cannot  sign  certificate  of  a  bankrupt  debtor,  262,  295. 
have  all  eq|ual  power,  295. 
muatall  jom  in  aales,  leaaea,  &c.  of  trust  eatate,  ib. 
what  acts  by  one  of  several,  will  bind  the  others,  ib. 
possession  of  one,  is  the  possession  of  all,  296. 
recognition  of  a  debt  by  one,  how  fru:  binding  on  the  others,  ib. 
notice  to  one,  how  fisr  notice  to  all,  ib. 
one;  having  disclaimed  need  not  join  in  subsequent  acta,  205,  297. 

secus,  if  he  has  accepted  the  trust,  and  has  released  hia  eatate,  297- 
deasion  of  the  majoritv,  how  far  binding  on  all,  ib. 
proof  of  debt  by  one  of  several,  298,  457. 
taxation  of  costs  on  application  of  one  of  several,  ib.  599. 
I>ower  of  one  of  several,  to  receive  rents  and  dividends,  ib. 
siffnature  of  cheones  on  bankers  by  all,  how  far  requiatte,  299. 
liable  for  each  other's  breaches  of  trust.    When  ?  &. 

exception  where  the  act  is  necessary  for  discharge  of  the  trust,  301. 
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receipt  of  income  of  trust  property  by  one  of  several,  not  improper^  302. 

effect  of  joining  in  receipts  for  the  sake  of  conformity,  303. 

a  trustee,  who  receives  part  of  the  trust  money,  liable  for  the  whole,  S04. 

liabilitj  of  one,  who  acts  on  false  representations  of  co-trustee,  ib. 

where  they  divide  the  management  of  the  trust  estate,  305. 

may  bind  themselves  to  answer  for  each  other's  acts,  305. 

duty  of  trustees  to  proceed  against  co-trustees  for  breach  of  trust,  ib, 

usual  indemnity  clause  will  not  exonerate  them  from  their  liability,  ^. 

liability  of,  for  the  other's  acts  discharged  by  acquiescence  of  cestui  que 

trust,  306. 
or  if  cestui  que  trust  treat  the  defauldng  trustee  only  as  liable,  ib. 
remedy  of,  against  the  others,  if  held  liable  for  their  breach  of  trust,  ib. 
right  of,  to  contribution  in  respect  of  a  joint  breach  of  trust,  ib.  538. 
must  all  join  in  presentation  to  a  living,  451. 

one  of  several,  may  sue  the  others  for  a  breach  of  trust.    When?  536. 
necessity  of  joining  as  defendants  all  who  are  implicated  in  a  breach  of 

trust,  537. 
decree,  when  made,  may  be  enforced  against  each  one  separately,  538. 

COVENANT: 

for  title  by  trustees,  what  are  requisite,  269. 

personal,  entered  into  by  trustees,  how  far  specifically  enforced  against  them, 

269,  524. 
liability  of  trustees  for,  contained  in  leases  held  in  trust,  437,  524. 
their  right  to  be  indemnified  against,  438,  445. 

CREATION  OF  TRUSTEES : 

by  parol.    [See  Parol  Trust.]  14. 
by  instrument  in  writing,  23. 
at  common  law,  tb. 
since  the  Statute  of  Uses,  ib. 

trustees  may  be  created  by  deed  or  will  or  other  writing,  ib. 
declaration  of  trust  may  be  separate  from  the  conveyance,  24. 
must  be  contemporaneous  with  it,  ib. 
may  be  by  any  informal  writing,  ib. 
must  be  stamped,  25. 

creates  a  perfect  title  in  cestui  que  trust,  ib. 
direct  fiduciary  expressions  requisite  for  the,  ib. 

what  expressions  will  be  sufficient,  26. 
by  the  effect  of  precatory  words.    [See  Precatory  Words.]  32. 
by  a  voluntary  disposition.    [See  Voluntary  Crbation  of  Trust.]  45. 
by  impUcation  or  construction  of  law.    [See  Resulting  Trust,  and  Con- 
structive Trust.]  55. 
by  substitution  in  the  place  of  those  already  created.    [See  New  Trustees.] 
149. 

CREDITORS : 

voluntary  conveyances  in  trust  for,  how  far  binding,  46. 

transaction  between  one,  and  the  debtor  in  fraud  of  the  other  creditors,  raises  a 

constructive  trust.    [See  Fraud.]  137. 
constructive  trust  in  favour  of,  not  barred  by  acquiescence,  145. 
trust  deed  for  benefit  of.    [See  Debts.]  330. 
may  be  trustees  under  a  deed  for  payment  of  grantor's  debts,  338. 
doctrine  of  election  does  not  apply  to,  345. 
by  specialty  have  no  preference  over  those  by  simple  contract  under  a  trust  for 

payment  of  debts,  tb. 

CROWN :  [See  Sovereign.] 

CURTESY,  ESTATE  OF: 

estate  of  feme  trustees  not  liable  to,  255. 

CY-PRES : 

illegal  executory  trust  executed  cff-pres,  327. 
trusts  for  charity  executed  c^^pres.    When  ?  472. 
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DEBTS:  [See  Ghosb  in  Action— Crbditok.] 

a  trust  to  pay,  f^ivea  the  trustees  the  legal  estate.    When  ?  211. 

whether  a  devise  to  trustees  without  words  of  limitation  in  trust  to  pay,  will 

give  them  an  estate  in  fee,  or  a  chattel  interest.     Qtuere  ?  224. 
proof  of,  hy  one  of  several  co- trustees,  298. 
trust  deed  for  the  payment  of,  when  binding  on  all  parties,  330. 
not  within  Stat,  of  Fraudulent  Devises,  ih.  n. 

or  Stat.  13  Eliz.  c.  4,  unless  attended  with  fraud,  ib, 
void  within  the  Bankrupt  or  Insolvent  Acts.     When  ?  331,  n. 
execution  of,  by  creditors  or  trustees  how  far  necessary,  331. 
of  suits  to  enforce  the  execution  of  trusts  of,  332. 
order  of  payment  of  debts  under,  333. 
no  preference  of  specialty  debts,  ib, 
what  debts  to  be  paid,  ih, 

assets  not  marshalled  as  between  creditors  claiming  under,  %b, 
creditors  may  obtain  benefit  of,  after  the  prescribed  time,  334. 
effect  of  a  discretionary  power  for  trustees  to  examine  and  admit  claims,  ib, 
trust  for  payment  of  debts,  will  make  them  bear  interest.    When  ?  335. 
will  prevent  Statutes  of  Limitation  from  running.    When  ?  336. 
how  money  to  be  raised  for  payment  of  debts,  under  a  deed,  i6. 
liabilitv  of  a  purchaser  to  see  to  the  payment  of  debts  generally,  337. 

wnen  they  are  scheduled,  or  otherwise  particularized,  t6. 

or  when  there  has  been  a  decree  for  their  payment,  t6.  n. 
effect  of  7  &  8  Vict.  c.  76,  s.  10,  ib.  n. 
trust  deeds  for  payment  of,  favoured  in  equity,  338. 
trusts  for  payment  of,  not  within  the  lliellusson  Act,  339. 
any  surplus  after  payment  of,  in  trust  for  the  grantor,  ib. 
trustees  have  no  power  to  compromise  suits,  ib. 
must  not  commit  execution  of  the  trust  entirely  to  an  agent,  ib, 
trust  for  payment  of,  created  by  will,  339. 
can  only  be  created  as  to  real  estate,  ib. 
real  estate  charged  with  debts  by  a  general  direction  for  their  payment  ? 

When?  340. 
A  charge  so  created,  rebutted.    When  ?  341. 

effect  of  devisees  of  the  realty  being  also  appointed  executors,  342. 

effect  of  a  particular  part  of  the  realty  being  expressly  charged,  341. 
devises  for  payment  of,  favoured  and  assisted  in  equity,  345. 
not  within  Statute  of  Fraudulent  Devises,  ib. 

specialty  creditors  have  no  preference  over  those  by  simple  contract,  ib, 
personal  estate  primarily  liable  notwithstanding  a  trust  for  payment  of,  out 

of  real  estate,  346. 
what  will  amount  to  an  exoneration  of  the  personal  estate,  349- 

Sarol  evidence  inadmissible  to  prove  the  intention  to  exonerate,  351. 
ow  the  money  to  be  raised  for  payment  of,  under  a  will,  t6. 

by  sale,  or  mortgage,  ib. 

unless  trustees  expressly  confined  to  rents  and  profits,  352. 

sale  may  be  by  public  auction  or  private  contract,  353. 
what  debts  are  to  oe  paid  under  the  trust,  ib. 

only  those  contemplated  by  the  will,  ib. 

not  those  barred  by  the  Statute  of  Limitations,  ib. 

debts  bv  infant  for  necessaries,  354. 

onlv  debts  for  which  testator  is  personally  liable,  ib, 

ana  which  are  actually  due,  ib. 

not  debts  arising  from  a  misfeasance,  ib, 
order  in  which  debts  are  to  be  paid,  355. 

a  devise  or  charge  for  payment  of  debts  creates  equitable  assets,  ib, 

assets  marshalled  in  favour  of  simple  contract  creditors,  ib, 

trustee  cannot  prefer  his  own  debt,.  356. 
order  in  which  real  estate  is  to  be  applied  in  payment  of  debts,  355. 
devise  for  payment  of  debts  will  not  make  them  bear  interest,  356. 
surplus  after  payment  of  debts  results  to  the  heir,  ib. 


INDEX.  625 

DECREE : 

for  8ale»  converts  defendant  into  a  trustee  within  I  Will.  IV.  c.  60 ;  289. 
effect  of,  for  payment  of  debts  in  rendering  a  purchaser  from  the  trustees  liable 

to  see  to  the  application  of  the  money,  337. 
of  a  court  of  equity,  the  most  effectual  release  to  a  trustee,  608. 
against  several  co-trustees  for  a  breach  of  trust  may  be  enforced  ieverally 

against  each  trustee,  538. 

DEEDS:  [See Titlb-Dbbdb.] 

made  through  mistake  or  ignorance,  relieved  against.    When?  121. 

persons  fraudulently  preventing  the  execution  of,  will  be  constructive  trustees. 

[See  Fraud.]  123. 
so  those,  who  destroy  or  suppress  deeds,  124. 
proof  of  the  deeds  in  such  cases,  ib. 

DELAY:  [See  Limitation,  Statutes  op — ^Timb.] 

in  prosecuting  a  claim  founded  on  a  trust  not  favoured,  143. 
constructive  trust  barred  by,  though  founded  on  fraud,  ib,,  250,  543. 
but  a  general  demurrer  will  not  hold  to  a  bill  on  the  ground  of,  143. 
will  not  prejudice  a  person,  unless  he  is  aware  of  his  rights,  ib.,  250. 
defendant  who  raises  the  defence  of  delay,  must  prove  tnat  plaintiff  had  know- 
ledge of  his  rights,  1 44. 

Sroof  of  the  fraud  must  be  very  clear  after  great  delay,  ib. 
ecree  for  account  limited  to  the  filing  of  the  bill,  and  made  without  costs  on 
the  ground  of,  ib. 
will  not  bar  the  equitable  claim  of  creditors,  charities,  or  societies,  145,  261. 

DELEGATION  OF  A  TRUST : 

disability  of  trustees  to  make,  149>  560. 

where  the  delegation  is  made  by  devise  in  a  will,  560,  610,  App. 

DEVISE : 

effect  of  a  general,  in  passing  estates  held  in  trust,  2/0. 

trust  estates  will  not  pass  by.    When  ?  273. 
whether  a,  to  several  persons  as  tenants  in  common,  will  pass  trust  estates. 

Qiuere?    274. 
whether  personal  estate  held  in  trust  will  pass  bv  a  general  gift,  ib. 
whether  trustee  may  delegate  a  subsisting  trust  by  devise.    Qudore  F  484,  560, 

610,  App. 

DEVISEE : 

of  trustee, 

how  far  he  may  execute  powers  given  to  original  trustee,  275,  484,  560. 
he  may  disclaim,  275. 

DISABILITY :  [See  Infant— Lunatic — Marribd  Woman.] 

appointment  of  new  trustees  upon  the,  of  existing  trustees.      [See  Nbw 

rRusTBBS,  Appointmbnt  OP.]  168,  177- 
conveyance  of  estate  of  trustees  labouring  under,  275. 
how  far  they  might  convey  at  common  law,  ib. 
statutory  jurisdiction  of  the  court  to  direct  a  conveyance,  276. 
law  now  governed  by  1  Will.  IV.  c.  60,  ib. 
effect  of  that  act  and  the  mode  of  proceeding  under  it,  277  to  292. 
conveyance  by  trustees  under,  how  enforced,  287- 

DISCHARGE :  [See  Rblbasb.] 

of  trustees  from  their  office,  five  methods  6f  effecting,  603. 

Ist,  by  expiration  of  the  trust,  and  conveyance  of  the  estate,  ib. 

2nd,  by  concurrence  of  all  the  cestuis  que  trusts,  ib. 

3rd,  by  appointment  of  a  new  trustee  under  a  power.  [See  Nbw  Trubtbb.]  ib. 

4th,  by  death  of  one  of  several  co-trustees,  604. 

5th,  by  decree  of  the  Court  of  Chancery.  [See  Rbmoval.]  ib. 

DISCLAIMER :  [See  Accbptancb.] 

when  it  may  be  made,  200. 

not  after  an  acceptance  of  the  trust,  1 98,  200. 
after  death  of  the  acting  trustee,  200,  293. 

B  s 
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DISCLAIMEB^eonKiiiMtf. 

bv  the  heir  or  personal  repreeentadTO  of  original  tnutee*  wben»  900^  S93. 

wnether /ane  eooerU  tmatee  may  dinclaim  by  deed.    Qam  ?  809. 
how  it  may  be  made,  203. 

may  be  by  parol,  id. 

conduct  of  a  tmatee  may  amount  to  a,  ib, 

of  freeholds  need  not  be  bv  matter  of  record,  t6. 

may  be  by  writing  not  under  seal,  204. 

by  an  answer  in  a  suit,  ib, 

a  deed-poll  the  proper  mode  of  making,  %b, 
how  it  should  DC  framed  and  worded,  ib, 

may  be  made  notwithstanding  lapse  of  time  since  creation  of  the  tmat,  f6. 
effect  ot  a  disclaimer,  ib, 

the  trust  estate  vests  in  the  other  trustees,  ib,  294,  297* 
or  in  the  heir  of  the  devisor  if  all  disclaim,  205. 

as  well  as  the  powers  annexed  to  the  office,  ib. 

»ecus,  powers  mi  plying  personal  confidence,  206. 

wUl  defeat  lord  of  manor  of  his  right  to  fines,  ib. 

when  made  by  deed,  is  irrevocable,  207. 

secus,  if  made  by  an  answer  in  a  suit,  ib. 
expense  of  disclaimer  borne  by  the  trust  estate,  ib. 

trustee,  who  has  disclaimed,  ought  not  to  be  made  party  to  a  suit,  207»  566. 
tecw,  if  he  has  not  actually  disclaimed,  ib.  ib, 

after  disclaimer,  entitled  to  costs  only  as  between  party  and  party»  t5.  ib. 
devisee  of  trustee  may  disclaim,  275. 
husband  of  feme  trustee  may  disclaim,  when,  294. 

DISCRETIONARY  POWER: 

of  selection  or  distribution  does  not  affect  the  stringency  of  a  trust,  36,  31. 

cannot  in  general  be  exercised  by  the  court,  31,  498. 

may  be  exercised  by  new  trustees  appointed  by  the  court.    When  ?  190. 

how  affected  by  the  disclaimer  of  any  of  the  donees,  206. 

nature  and  creation  of  discretionary  powers,  497* 

distinction,  whether  the  discretion  is  on  a  matter  of  opinion  or  of  het,  499. 
how  far  trustees  controlled  by  the  court  in  exercise  of  such  powers,  501. 
not  in  general  compellable  to  exercise  them,  t6. 

unless  there  is  mala  fides,  ib, 
must  be  exercised  in  the  prescribed  form,  502. 
may  be  exercised  by  surviving  trustees.    When  ?  «6. 

or  by  heir  or  personal  representatives  of  original  trustee,  ib, 

or  by  acting  trustee,  ib. 

by  assignee  or  devisee  of  original  trustee.    When  ?  ib. 
four  sorts  of  discretionary  powers,  ib. 
Ist,  power  of  making  a  gift  out  of  the  trust  property,  503. 

where  the  exercise  of  the  power  is  a  condition  precedent  to  the  giftt  ib. 

where  it  is  subsequent,  505. 
2nd,  power  of  selection  and  distribution,  ib. 

how  to  be  exercised  and  effect  of  the  exercise,  506. 
3rd,  powers  of  management  over  trust  estate.    [See  Leass — Sals — Sicubx- 

TIX8 — New  Trustees.]  508. 
4th,  powers  of  determining  matters  of  personal  judgment,  509. 

power  of  consenting  to  marriage.    [See  Mabbiage.]  510. 

DISSEISOR : 

though  with  notice  of  a  trust  is  not  a  constructive  trustee,  147. 

DISSENTERS : 

trust  to  maintain  a  place  of  worship  for,  how  to  be  executed,  477. 

DOWER: 

estate  of  trustees,  not  liable  to,  255. 

DRUNKARD :  I 

conveyance  by,  will  raise  a  constructive  trust.  When }    [See  Fbaup.]  125. 
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DURATION 

of  estate  of  tniflteet.    [SeeEsTATB.]  220. 

DUBESS: 

conveyances  obtained  from  a  person  under,  raise  a  constructive  trust.  When  ? 
[See  Fraud.]  129. 

K 

ESCHEAT :  [See  Sovsrbion — Attainder — Forfbiturb.] 

lord  taking  trust  property  by,  bow  far  bound  by  the  trust,  10,  435. 
lord  bv,  not  entitled  by  resiUting  trust  to  a  lapsed  or  void  charge,  1 10. 
estate  neld  in  trust  not  liable  to,  since  4  &  5  Will.  IV.  c.  23 ;  9>  255,  435. 
right  of  trustee  of  real  estate  to  hold  beneficially  against  the  lord  by,  on  death 

of  cestui  que  trust  without  heir,  256,  435. 
personal  estate  held  in  trust  will  escheat  to  the  crown  as  bona  vacantia  on  the 

failure  of  next  of  kin  of  cestuis  que  trusts,  257* 
crown  claiming  trust  property  by,  cannot  call  for  its  conversion  into  personalty 

as  against  the  heir,  ib. 
though  the  estate  has  been  actually  converted,  the  crown  will  not  take,  ib. 

ESTATE  OF  TRUSTEES :  [See  Legal  Estate.] 

origin  of,  1. 

three  modes  of  creating  since  the  Statute  of  Uses,  209. 

1st,  a  use  limited  upon  a  use,  210. 

2nd,  a  limitation  of  copyholds  or  leaseholds  to  uses,  ib, 

3rd,  by  construction  in  order  to  the  due  performance  of  the  trusts.    [See 

Legal  Estate.]  211. 
extent  and  duration  of,  when  created  by  will,  220. 

duration  of  trustee's  estate  co  extensive  with  the  requirements  of  the 

trust,  ib. 
Isty  their  estate  restricted  to  a  smaller  interest,  ib. 

devise  to  trustees  and  their  heirs  restricted  to  an  estate  pur  autre  vie,  ib. 
where  the  trust  is  only  for  life  of  cestui  que  trust,  221. 
or  to  preserve  contingent  remainders,  ib. 
devise  in  fee  restricted  to  a  chattel  interest,  ib. 

where  the  trust  is  only  for  years,  ib. 
or  to  a  base  fee  determinable  on  the  satisfaction  of  the  trusts,  ib. 
effect  of  a  subsequent  limitation  to  the  trustees  after  a  devise  in  fee 

to  them,  222. 
express  devise  of  the  use  to  the  trustees  will  not  prevent  the  restric- 
tion of  their  estate,  ib. 
the  smaller  estate  must  be  sufficient  for  all  purposes  of  the  trust,  ib. 
a  devise  in  fee  not  restricted  to  a  smaller  interest  where  the  trust  is  to 

sell,  or  mortgage,  or  lease,  223. 
or  to  convey,  or  divide  the  estate  amongst  parties,  ib, 
2nd,  trustee's  estates  enlarged  to  meet  the  objects  of  the  trust,  ib. 
where  there  are  no  words  of  limitation,  ti. 

if  the  trust  be  to  sell,  convey,  or  lease,  224. 
so,  where  the  limitation  is  to  the  trustees,  their  executors,  administra- 
tors and  assigns,  ib. 
whether  a  devise  to  trustees  without  words  of  limitation,  in  trust 
to  pay  debts,  &c.,  passes  a  fee  or  a  chattel  interest.  QutsreF  224. 
where  the  estate  is  limited  to  trustees,  their  executors,  &e.,  they 

take  a  chattel  interest  only,  226. 
a  devise  to  trustees,  their  executors,  &c.,  gives  them  an  estate  in 

fee,  if  required  by  the  trust,  227* 
effect  of  a  devise  to  trustees  without  words  of  limitation,  followed 

by  a  trust  to  be  executed  by  them  and  their  heirs,  ib. 
under  a  devise  without  words  of  limitation  trustees  take  such  an 
estate  as  will  enable  them  to  discharge  the  trust,  229. 
duration  of,  of  personal  estate,  230. 
effect  of  1  Vict.  c.  26,  ib. 
extent  and  duration  of,  where  created  by  deed,  231. 

882 
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whether  an  estate  in  fee  limited  to  tnisteea  hj  deed  can  be  cooMtauddrdj 

restricted  to  a  smaller  interest.     Qtunre  f  231. 
whether  an  estate  g:iyen  them  without  words  of  limitation,  may  be  enlarged. 
Qiutre  ?  234. 
a  partial  estate  expressly  given  cannot  be  enlarged.    SeiMe,  235. 
reconveyance  or  surrender  of,  presumed.    When  ?    [See  Rbcomvbtancb — 

SURRBNDBR — ^TbRM.]  236. 

effect  of  Statutes  of  limitation  upon.    [See  LiiiiTATioNy  Statutes  ov — 
Timb.]  248. 
not  barred  by  possession  of  cestui  que  trusty  252. 

unless  it  oe  adverse,  ib. 
barred  by  adverse  possession  of  strangers,  253,  519. 
although  cestui  oue  trust  be  an  infant.    SembU,  253,  404, 519. 
secus,  if  trustee  oe  under  disability.     Semble,  254,  519. 
of  the  incidents  to,  and  legal  properties  of,  255. 

not  liable  to  dower  or  curtesy  or  incumbrances  of  trustees,  ib, 
nor  to  escheat  or  forfeiture,  %b. 
of  the  disposition  of, 

by  deed.    [See  Convbtancb.]  265. 
by  will.    [See  Dbvisb.]  270. 

by  trustees  under  disability.    [See  Gontbtancb,  Dis- 
ability.] 275. 
of  the  legal  devolution  of,  293. 

on  death  of  sole  or  last  surviving  trustee  devolves  on  heir  or  personal 
representative,  %b. 

EVIDENCE:  [See  Parol  Evidbncb.] 

EXCHANGE: 

heir  of  a  party,  who  has  contracted  for,  is  not  a  trustee  within  1  Will.  lY.  c 

.60;  289. 
power  of  sale,  authorizes  an  exchange  by  trustee.    When  ?  487. 

EXCHEQUER  BILLS : 

investment  in,  not  authorised  by  trust  to  invest  on  government  securities,  369. 
proper  as  a  temporary  measure  pending  a  reinvestment,  374. 

EXECUTOR : 

not  a  trustee  within  the  scope  of  this  work,  1. 

title  of,  to  residue  undisposed  of,  81. 

legacy  to,  before  1  Will.  IV.  c.  40,  made  him  a  trustee  of  residue  undispoeed 
of,  92. 

seeus,  if  the  residue  were  expressly  given  to  him,  ib, 

effect  of  1  Will.  IV.  c.  40,  on  the  claim  of,  to  residue  undisposed  of,  94. 

purchaser  from,  with  knowledge  of  its  being  a  devastacii,  affected  with  m  con- 
structive trust.    When?  140. 

indebted  to  his  testator,  is  a  constructive  trustee  to  the  extent  of  the  debt,  147. 

an,  in  trust,  is  a  trustee  within  1  Will.  IV.  c.  60;  183,  287. 
although  he  refuses  to  prove,  ib, 
or  has  not  proved,  t6. 

probate  of  will  by,  is  an  acceptance  of  the  trust,  193. 

when  he  ceases  to  bear  that  character,  and  assumes  that  of  trustee,  218,  362. 

distinction  between,  and  a  trustee  as  to  his  liability  for  joining  with  co-execo* 
tor  in  siffning  receipts,  304. 
or  in  his  liability  on  covenants  in  a  lease  to  testator,  437. 

EXECUTORY  TRUST: 

not  enforced  on  precatory  words,  44, 329. 

what  is  an,  321. 

distinction  between  those  created  by  marriage  articles  and  by  will,  t6. 

when  created  by  marriage  articles,  &. 

how  executed,  ib. 

settiement  when  rectified  in  equity,  322. 
when  created  by  will,  ib. 

how  executed,  ib. 

the  words  will  be  modified.    When  ?  324. 
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what  expressions  will  make  a  trust  executory,  327. 

illegal  executonr  trust  executed  cy  ores,  ib. 

where  created  by  informal  or  untecnnical  expressions,  how  executed,  ib, 

of  personal  estate,  good,  329. 

how  far  trustees  may  safely  act  in  execution  of,  ib, 

they  cannot  accept  a  different  settlement  from  that  agreed  by  articles,  ib. 

F. 

FAMILY : 

whether  a  sufficiently  certain  description  in  a  trust  created  by  precatory 

words,  38. 
may  have  different  meanings  according  to  the  context,  41. 
who  entitled  under  a  trust  for,  ib, 

FATHER:  [See  Parent.] 

FELON :  [See  Attainder — Escheat — Forfeiture.] 

FEME  COVERTE :  [See  Married  Woman.] 

nNE: 

due  on  death  or  alienation  of  trustee  of  copyholds,  255,  435. 

on  admission  of  copyholds  or  renewal  of  leaseholds,  how  to  be  raised,  436, 441. 

proportions  of,  how  borne  between  the  persons  beneficially  entitled,  443. 

FOREIGN  COUNTRY  : 

property  in,  may  be  the  subject-matter  of  a  trust,  3. 

whether  real  or  personal,  ib. 

act  1  Will.  IV.  c.  60,  does  not  authorize  a  petition  for  conveyance 
of,  by  a  trustee,  292. 
investment  in  funds  of,  improper  without  a  special  authority,  375. 
real  estate  in,  not  within  the  Mortmain  Act,  467* 
trust  of  real  estate  in  England  for  foreign  charity  is  within  that  act,  ib, 
court  cannot  direct  a  scheme  to  administer  a  charity  in,  479- 

FOREIGNER: 

ought  not  to  be  appointed  as  new  trustee,  163. 
feme  trustee  removed  on  her  marrying  a,  166. 

equitable  right  of  a  married  woman  to  a  settlement  out  of  her  trust  property 
not  extended  to  foreigners,  414. 

FORFEITURE :  [See  Escheat— Attainder.] 

right  of  trustee  of  real  estate  to  hold  beneficially  on  the,  of  cestui  que  trust, 

256, 435. 
personal  estate  held  in  trust  will  go  to  the  Crown  on  the,  of  cestui  que  trust  for 

treason  or  felony,  258. 
validity  of  provisions  for,  on  alienation  or  bankruptcy  of  ce^ttt  que  trust  for 

life,  395. 

FRAUD :  [See  Frauds,  Statute  of.] 

parol  trust  of  land  established  in  case  of.    [See  Parol  Trust.]  19. 
parol  evidence  admissible  to  prove  trust  in  cases  of,  21. 
efifect  of,  in  creating  a  constructive  trust,  116. 
four  classes  of,  117« 

1st,  fraud  arising  from  facts  of  imposition,  ib, 
surprise,  intimidation,  &c.,  ib. 
misrepresentation  or  concealment,  ib. 
suggestio  falsi,  118. 

as  to  part  of  a  transaction  will  vitiate  the  whole,  ib, 
immaterial  whether  it  is  made  wilfully  or  through  ignorance, 

119. 
may  be  by  actions  as  well  as  words,  t6. 
must  be  material,  ib. 

and  of  facts  not  within  the  knowledge  of  the  other  party,  ib. 
not  of  a  mere  matter  of  opinion,  ib. 
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supprestio  veri,  120. 

what  concealmeDt  of  facts  will  create  an  equity,  ib, 
imperfect  information  given,  121. 
conveyances  made  through  mistake  or  ignorance,  tfr. 
where  ignorance  or  mistake  is  of  law  and  not  of  fact 

QiMerePfft. 
conveyance  to  bond  fide  purchaser  not  set  aside  for  mistake 
or  ignorance  of  vendor,  122. 
the  fraudulently  preventing  the  execution  of  instruments,  123. 
the  destruction  or  suppression  of  instruments,  124. 

proof  of  the  instrument  in  such  cases,  %b. 
frauaulent  transaction  binding  on  the  guilty  party,  122. 
relief  given  only  on  terms  of  returning  consideration  received, 

122. 
equity  has  no  jurisdiction  as  to  fraud  in  obtaining  a  will,  t6. 
parol  evidence  admissible  to  prove  the  fraud,  123. 
2nd,  frauQ  apparent  from  the  value  and  subject  of  the  bargain,  125. 
inadequacy  of  consideration  will  not  amount  to  fraud,  t6. 

unless  very  extreme,  ib. 
purchase  from  an  heir  of  his  expectancy.     [See  Hkib.]  126. 
purchases  of  reversions  generally.  Qtuere?   [See  Revsrsion.j  ib, 
3rd,  fraud  arising  from  the  circumstances  and  condition  of  the  contract- 
ing parties,  127. 
transactions  with  persons  non  compotes  mentis,  ib, 
or  with  persons  of  weak  intellect,  t6. 
what  sufficient  mental  weakness  to  raise  an  equity,  128. 
not  old  age,  ib, 
drunkenness.    When?  ib, 
conveyances  obtained  from  persons  in  duressor  fear,  129. 

or  in  prison,  t'A. 
undue  advantage  taken  of  necessity  or  distress,  130. 

abuse  of  influence  or  confidence  subsisting  between  the  parties,  ib. 
transactions  between  parent  and  child.    [See  Parknt.  1  ib, 
or  between  guaraian  and  ward.     [See  Guardiam.J  131. 
or  auasi  guardians,  132. 

or  between  trustee  or  cestui  que  trust.    [See  Trusts s.]  ib. 
purchases  by  a  trustee  from  himself,  133. 
trustees  making  profit  of  the  trust  estate,  134. 
transactions  between  attorney  and  client.    [See  Attornbt.]  ib. 
or  between  other  persons  in  a  confidential  situation,  136. 
as  intimate  friends  or  medical  attendanta,  137* 
no  fraud  presumed  in  these  last  cases,  t6. 
third  persons  though  innocent  cannot  benefit  by  the  fraud, 
137. 
4tbj  fraud  as  affecting  third  persons  not  parties  to  the  tranaaetion,  ib, 
transactions  in  fraud  of  creditors.     [See  Crbditors.]  ib, 
convejrances  by  a  woman  on  point  of  marriage.    [See  Husband.] 

138. 
transactions  contrary  to  law  or  public  policy,  ib, 

terms  on  which  relief  is  granted,  tb, 
gifts  upon  a  secret  trust  for  illegal  purposes,  139. 
purchases  from  a  trustee  with  notice  of  the  trust.    [See  Noticb.]  ib, 
purchase  from  executor  with  knowledge  of  its  being  a  devastavit,  140. 
fraua  presumed  in  some  cases,  141. 
in  general  it  must  be  proved,  ib. 
parol  evidence  admissible  to  prove  fraud,  ib, 

or  to  prove  mistake  or  surprise,  142. 
such  evidence  not  regarded  witn  favour,  ib, 
subsequent  declarations  not  admissible,  ib. 
proof,  where  the  fraud  is  admitted  by  defendant's  answer,  ib. 
where  it  is  denied,  ib. 

where  fraud  is  set  up  as  a  iiefenee  against  a  claim,  143. 
delay  in  prosecuting  a  claim  founded  on,  not  favoured.    [See  Acauiss- 

CBNCS — ^DkLAtT]  Uf. 
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after  great  length  of  time  proof  of,  must  be  very  dear,  144. 
time  runs  only  from  the  discovery  of,  361. 

FRAUDS,  STATUTE  OF:  [See  Fraud.] 

effect  of,  on  parol  tmata.    [See  Paboi*.]  15. 
the  seventh  section  of,  ib. 

applies  only  to  lands,  16. 

what  property  within  that  section,  »&• 
the  king  not  bound  by,  19. 

resulting  and  implied  trusts  exempted  from  its  operation,  ib.  55. 
cannot  be  taken  advantage  of  by  a  person  guilty  of  fraud,  ib.  141. 
what  sufficient  proof  to  take  a  parol  trust  out  of  the  7th  section  of,  21. 

FREEHOLD : 

disclaimer  of  trust  estate  of,  need  not  be  by  matter  of  record,  203. 
powers  and  duties  of  trustees  of,  432. 

their  duty  to  defend  and  assert  the  title  at  law,  433. 

their  right  to  the  custody  of  the  title-deeds,  382,  258,  433. 

and  to  possession  and  management  of  the  estate,  259,  383,  433. 

their  power  to  grant  leases,  433. 

when  it  is  their  duty  to  take  possession  of  the  estate,  434. 

extent  of  their  powers  of  management  generally,  434,  594. 

FUNDS : 

investment  in.    [See  Investment — Stock.]  374. 

G. 

GUARDIAN :  [See  Infant— Ward.] 

not  a  trustee  within  the  scope  of  this  work,  I. 

gifta  to,  or  purchases  by,  from  his  ward  raise  a  constructive  trust.    When  } 

[See  Fraud.]  131. 
right  of,  to  nominate  to  a  living  on  vacancy  of  advowson  held  in  trust  for 

infant,  449. 

H. 

HEIR : 

no  conversion  as  between,  and  next  of  kin  claiming  by  resulting  trust,  97) 
114. 

unless  it  be  testator's  intention  to  effect  an  absolute  conversion.  [See  Con- 
version— Resulting  Trust.]  115. 

purchases  from  an,  of  his  reversionary  interests  create  a  constructive  trust  for 
him.    When?  136. 

HEIR-LOOM : 

duty  of  trustees  of,  when  settled  for  life,  384. 

HERIOT : 

and  fines  due  on  the  death  or  alienation  of  tnutae  of  copyholds,  255,  436. 

HUSBAND :  [See  Married  Woman— Separation.] 

may  be  a  trustee  for  his  wife,  8. 

secret  conveyance  by  a  woman  before  her  marriage  raises  a  constructive  trust 

for.    When?  138. 
of /erne  trustee  is  a  trustee  within  1  Will.  IV.  c.  60 ;  183,  289. 

may  disclaim.    When  ?  294. 

interest  of,  in  and  power  over  wife's  trust  estate,  ib, 
his  interest  in  real  estate  held  in  trust  for  wife,  406. 
power  of,  over  wife's  equitable  terms  for  years,  407*  412. 

over  lands  held  by  an  extent  in  trust  for  her,  40/. 
his  interest  in  personal  estate,  held  in  trust  for  wife,  409* 

trustees  may  refuse  to  transfer  to  him  without  a  settlement,  410. 

cannot  safely  trani^  to  him  after  a  bill  filed,  ib. 
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where  he  will  be  considered  a  purchaser  by  settlement  of  wife's  fortnne,  410. 
purchase  by  setdement  will  include  iier  future  fortune.    When  ?  t6. 
effect  of  inadequacy  of  the  proyision  made  by  the  settlement,  ib. 
purchase  of  part  of  her  fortune  not  extended  to  the  whole,  411. 
purchase  incomplete  without  a  reduction  into  possession,  ib. 
his  title  to  the  income  of  wife*8  equitable  property,  though  he  refuses  to  make 
a  settlement,  415. 
no  such  title,  if  he  desert  or  refuse  to  maintain  her,  ib. 
his  right  to  haye  an  absolute  transfer  of  wife's  fund  upon  her  examination  and 

consent,  ib. 
what  a  sufficient  reduction  into  possession  by,  of  wife's  equitable  interests  to 
defeat  her  title  by  sunriyorship,  417. 
assignment  by  act  of  law,  or  yoluntary  assignment  not  such  a  redaction, 

419. 
nor  an  assignment  for  yaluable  consideration  of  reverdonary  interests,  ib. 
effect  of  assignment  for  yaluable  consideration  of  interests  not  rever^ 
sionary,  ib. 
his  title  b^  suryiyorship  to  her  equitable  personal  estate,  421. 

that  title  how  far  bound  by  a  decree  for  a  settlement  in  fayour  of  children, 
421. 
effect  of  a  decree  for  a  settlement  where  no  children,  422. 
his  rights  excluded  by  a  trust  for  a  separate  use,  ib. 

nature  and  effect  of  a  trust  for  wife's  separate  use.    [See  Marrikd 

Woman.]  ib. 
he  will  be  a  trustee  for  wife's  separate  use,  if  no  other  trustee  appointed, 

423. 
he  must  be  made  a  defendant  in  a  suit  respecting  wife's  separate  estate, 

429. 
disposition  by  wife  of  separate  estate  in  his  fayour,  good,  ib. 
payment  by  trustees  of  wife's  income  to  him,  how  far  good,  ib. 

accumulations  from  such  income  receiyed  by  him  belong  to  him,  430. 
yalidity  of  trust  deeds  for  separation.    [See  Sbparation.]  ib. 
husband's  tide  to  income  of  property,  settled  on  him  and  wife  jointly,  432. 
right  of,  to  present  to  lirings,  held  in  trust  for  wife,  450. 
may  be  suea  for  his  wife*s  breach  of  trust,  537. 

I. 
IDIOT:  [SeeLuNATiG — Disability.] 

IGNORANCE : 

instruments  executed  through^  relieyed  against.    When  ?  121. 

where  ignorance  is  of  law  and  not  of  fact.    [See  Deeds— Fraud — Mis- 
take.] ib. 

ILLEGAL  PURPOSE  : 

trusts  for,  not  enforced,  4. 

gifts  on  a  secret  trust  for,  raise  a  constructiye  trust  for  heir  at  law,  139. 

such  a  trust  how  proyed,  ib. 
executory  trust  for,  executed  cy'pres,.Z27, 

ILLEGITIMATE  CHILDREN : 

future,  cannot  be  cestuis  que  trusts,  13. 

IMBECILITY: 

of  grantor,  what  will  be  sufficient  to  create  a  constructiye  trust.  [See  Fraud.] 
127. 

IMPROVEMENTS : 

trustees  when  authorized  to  lay  out  money  in,  434,  594. 
allowsnce  for,  to  trustees  on  setting  aside  a  purchase  by  them,  558. 

INDEMNITY: 

right  of  trustees  to,  against  coyenants  in  leases,  438,  445. 
their  right  to  require  an,  when  requested  to  conyey,  605. 
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trustee  residing  in,  entitled  to  charge  a  comnussion,  598. 

INFANT :  [See  Guardian — Ward— Advancement — Maintenance.] 

may  create  a  trustee,  how  far,  5. 
may  be  a  trustee,  8. 

gifts  by,  to  his  guardian  on  coming  of  a^re,  how  far  good.    [See  Fraud.]  131. 
appointment  of  new  trustee  in  place  oL    [See  New  Trustees,  Appoint- 
ment OP.]  168, 179. 
bound  by  the  act  of  his  trustee  as  respects  third  persons,  253,  404. 
conveyance  by  an  infant  trustee  at  common  law,  275. 

under  act  1  Will.  IV.  c.  60 ;  278. 
whose  estate  has  been  improperly  decreed  to  be  sold,  not  a  trustee  within 
1  WUl.  IV.  c.  60.  ib. 
secus,  if  the  decree  for  sale  was  made  in  the  lifetime  of  his  ancestor,  ib, 
trustee,  how  compelled  to  convey,  287* 

debt  of,  for  necessaries  within  a  trust  for  payment  of  debts,  354. 
powers  and  duties  of  trustees  for,  395. 

money  held  in  trust  for,  ought  to  be  invested  in  three  per  cents.,  ib, 
trustees  must  not  change  toe  nature  of  infant's  property,  396. 
Qiuere  f  the  effect  of  the  late  Will  Act,  1  Vict.  c.  26 ;  397. 

Eower  of  trustees  for,  to  give  discharges  for  trust  money,  398. 
ow  far  the  fund  may  be  paid  to  the  infant,  or  any  person  for  him,  ib, 
legacy  to,  how  to  be  paid,  399. 

fund  may  be  paid  to  mfant's  guardian  or  trustee.    When  ?  ib, 
'  trustees  must  not  break  in  on  infant's  capital,  ib, 
except  for  necessaries.     Semble,  400. 
power  of  trustees  to  make  advancements  for.    [See  Advancement.]  ib, 
power  of  trustees  to  allow  maintenance  to.    [See  Maintenance.]  401. 
trustees  for,  liable  for  breaches  of  trust,  404. 
not  liable  for  accidental  losses,  405. 
entitled  to  their  expenses,  ib, 

and  to  allowances  for  sums  spent  in  repairs  and  improvements,  405. 
duty  of  trustees  for,  to  accumulate  income.  [See  Accumulation.]  ib, 
cestui  que  trust  of  an  advowson  may  nominate  on  a  vacancy,  449* 

INQUISITION : 

a  mere  trustee  has  not  sufficient  interest  to  traverse,  26 K 

INSOLVENT:  [See  Bankrupt.] 

INSURANCE : 

trustee  has  a  sufficient  interest  to  effect  an,  on  a  ship,  264. 

policy  of,  powers  and  duties  of  trustees  of.    [See  Chose  in  Action.]  454. 

INTEREST : 

trust  by  deed  or  will  for  payment  of  debts,  will  not  make  them  bear  interest, 

335,  356. 
on  legacies,  when  given,  and  at  what  rate,  362. 
on  portions,  366. 
trustees  charged  with,  on  sums  applied  by  them  in  breach  of  trust,  370,  640. 

at  what  rate,  371,  541.  . 

with  compound  interest..    When  ?  ib, 

option  of  cestuis  que  trusts  to  take  interest  em  profits,  371. 

rule  as  to  interest  when  and  how  far  relaxed,  541. 

interest  must  be  prayed  by  the  bill,  542. 
on  sums  paid  by  trustees  out  of  pocket  allowed.    When  ?  595. 

INTIMIDATION : 

instruments  obtained  through,  will  create  a  constructive  trust.   [See  Fraud.] 
117. 
INVESTMENT: 

powers  and  duties  of  trustees,  where  there  is  an  express  trust  to  invest,  367> 
trust  to  invest  on  real  securitv,  how  to  be  executed,  ib, 

or  on  "  real  or  personal "  security  in  the  alternative,  ib, 

on  '*  good  "  security,  ib. 
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or  to  invest  **  at  diacretion/'  367 
on  "  personal  security/'  368. 
on  *'  good  private  security/'  ib, 
on  "  government "  security^  369. 
to  invest  "  with  all  convenient  speed/'  ib. 
on  real  securities  in  Ireland  under  4  &  5  Will.  IV.  c.  29,  ib, 
liability  of  trustees  for  neglect  of  trust  to  invest,  ib. 
charged  with  interest,  when,  and  at  what  rate,  370, 
cestui  que  trusfs  option  to  have  interest  on  profits  made,  371  • 
what  amount  of  balances  may  be  retained  uninvested,  372. 
trustees  not  liable  for  sums  necessarily  retained  or  uninvested,  ib. 
such  sums  must  be  kept  distinct  from  their  own  monies,  373. 
duty  of  trustees  to  invest  without  any  express  trust  to  do  so,  374. 
three  per  cents,  the  proper  investment,  ib. 
whether  real  securities  are  proper.     Qtuere  ?  ib. 
purchase  of  land  improper,  unless  specially  authorized,  375. 
m vestment  on  leaseholas  improper,  ib, 
or  in  South  Sea,  Bank,  or  India  Stock,  ib. 
or  in  canal  or  railway  shares  or  foreign  funds,  ib. 
or  on  personal  securitv,  376. 

or  employment  in  trade  or  speculative  undertaking,  ib. 
duty  of  trustees  to  call  in  improper  securities,  377* 
where  there  is  an  express  trust  to  do  so,  ib. 
or  an  order  of  the  court,  ib. 
how  far  trustees  may  dela^  the  conversion,  ib. 
where  there  is  a  specific  gift  of  the  existing  securities,  376. 
where  there  is  no  specific  gift  or  mention  of  the  existing  securities,  378. 
personal  securities  must  be  called  in,  379. 
and  all  securities  except  those  of  government,  ib, 
whether  real  securities  should  be  called  in,  ib. 
liability  of  trustees  for  not  calling  in  improper  securities,  ib. 
trustees  cannot  change  proper  investments  without  authority,  ib. 
effect  of  acquiescence  by  cestui  que  trust  in  an  improper  investment,  380. 
trustees  may  maintain  a  suit  to  replace  money  improperly  invested,  361. 
power  to  invest  includes  a  power  to  give  discharges  for  money,  ib, 
purchase  by  a  trustee,  held  to  have  been  made  in  execution  of  the  trust.  When  ?  ib, 
trustees  for,  entitled  to  be  present  at  investigation  of  title  before  the  Master,  tft. 
costs  of  investment  how  paid,  382. 
duty  of  trustees  to  give  information  as  to  the  investments,  ib, 

IRELAND : 

effbct  of  4  &  5  Will.  IV.  c.  29>  authorising  investment  on  real  secoritiMia^ 369. 


J. 

JOINT-TENANTS : 

estate  limited  to  trustees  as,  devolves  upon  the  survivor,  293. 

JUDGMENT : 

estate  of  trustees  not  afifected  by  his  debts  by,  255. 

JURISDICTION :  [See  Suit.] 

of  equity  over  trustees,  2. 

equity  has  none  as  to  fraud  in  obtaining  wills,  122. 

appointment  of  new  trustee  in  place  of  one  out  of  the,  180. 

who  considered  resident  out  of  the,  ib,,2Sl. 
conveyance  of  estate  of  trustees,  who  are  out  of,  how  obtained,  279* 

L. 
LAPSE: 

effect  of,  in  creating  a  resulting  trust.     [See  Rbsultino  Tbust.]  106. 
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LEASE : 

a  trust  to,  givea  trastees  the  legal  estate,  21 2. 

seeu9  a  mere  power  to  lease,  ib, 
a  devise  in  trust  to,  requires  the  legal  fee  to  be  vested  in  the  trusteea,  223. 
a  devise  in  trust  to  lease,  without  any  words  of  limitation,  enlarged  to  a  fee,  224 
power  of  trustees  to  grant,  without  any  express  trust,  433,  494. 
by  trustees  of  charity  estates,  473,  475. 

general  rule  as  to  the  nature  and  duration  of  the  term  to  be  granted,  ib. 

leases  for  lives  when  supported,  ib, 

or  for  long  terms  of  years,  or  in  reversion,  or  with  covenants  for  renewal,|474. 

what  consideration  should  be  taken  for  the  lease,  ib, 

particular  mode  of  leasing  prescribed  by  the  trust  must  be  followed,  475. 

trustees  roust  not  reserve  any  personal  benefit,  476. 

lease  must  not  be  granted  to  one  of  themselves,  ib. 
by  trustees  contrary  to  their  power,  set  aside,  492. 
what  leases  may  be  granted  under  the  usual  power,  493. 

lands  usually  let,  ib. 

unopened  mines,  ib. 

for  hves  or  years,  U>. 

for  what  term,  ib. 
purchaser  of  lease  affected  with  notice  of  facts  appearing  on  its  face,  494. 
power  to  grant  building  leases  not  inserted  as  an  "  usual  power,"  495. 

LEASEHOLDS : 

are  not  within  the  Statute  of  Uses,  210. 

investment  in  leasehold  securities  improper  without  a  special  authority,  375. 

setUed  in  trust  for  life.    Duty  of  trustees  to  convert.    [See  Conversion.] 

385,  437- 
trustees  of,  how  far  liable  for  rents  and  covenants,  437. 
duty  of  trustees  to  renew,  where  there  is  no  express  trust  to  do  so,  438. 
where  they  have  a  discretionary  power  to  renew,  ib. 
where  there  is  an  express  trust  to  renew,  439. 
trust  to  renew  may  be  implied,  ib. 

liability  of  trustees  to  remainder-men  for  neglecting  to  renew,  ib, 
their  right  to  recover  over  from  the  tenant  for  life,  440. 
not  liable  to  repay  fine  paid  by  remainder-man  if  unreasonable  or 
exorbitant,  ib. 
where  the  renewal  becomes  impossible,  ib. 
renewal  fines  how  to  be  raised,  441 

whether  a  trust  to  raise  out  of  rents  and  profits  will  authorize  a  sale 

or  mortgage.     Qutere  ?  ib. 
by  insuring  lives  of  cestuis  que  vie,  442. 
relative  liabilities  of  cestuis  que  trusts,  for  life  and  in  remainder  to  contri- 
bute to  expenses  of  renewal,  443. 
trustee  effecting  renewal  in  his  own  name,  holds  on  the  old  trusts,  445. 
terms  on  which  the  trust  will  be  enforced,  ib. 

LEGACIES : 

a  trust  to  pay,  gives  the  trustees  the  legal  estate,  211. 

secus,  if  the  charge  is  contingent,  or  there  is  no  express  trust  to  pay,  212. 
a  general  trust  to  pay  debts  and  legacies,  creates  a  charge  on  the  real  estate. 

When?  357. 
may  be  charged  on  land  by  unattested  codicil.    When  ?  358* 
personal  estate  primarily  liable  to  payment  of,  360. 
purchaser  from  trustees  bound  to  see  to  the  payment  of.    When  ?  361. 
must  all  be  paid  proportionably,  if  no  preference  expressly  given,  ib. 
assets  marshalled  in  favour  of  legatees,  who  have  no  charge  on  the  land,  362. 

except  in  case  of  legacies  to  charity,  id. 
interest  on,  when  given,  and  at  what  rate,  ib. 
to  trustees,  how  far  legatee  must  accept  the  trust  in  order  to  clahn,  554. 

LEGAL  ESTATE : 

vested  in  trustees  by  construction,  as  requisite  for  performance  of  the  trusts,  211. 
where  the  trust  is  to  sell  or  mortgage,  ib. 
or  to  pay  debts  or  legacies,  ib. 
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seems,  if  the  charge  of  debts  or  legadea  be  contingcBl,  212. 
or  there  is  no  express  direction  for  the  tmstees  to  pay  them,  16. 
where  there  is  a  tmst  to  lease,  ib, 

but  not  where  there  is  a  mere  jiower  of  leastng,  t6. 
or  a  trust  to  convey,  213. 

or  to  pay  the  rents,  or  an  annuity  oat  of  the  rents,  t6. 
effect  of  a  trust  to  permit  ands^er  cestui  que  trust  to  retnse  leDta,  t&. 

construction,  where  both  expressions  are  used,  t6. 
intention  of  devisor  will  determine  the  question  as  to  the  vesting  of,  215. 
rule  of  construction,  where  there  are  a  series  of  trusts,  some  of  which  re- 
quire the  legal  estate  to  be  vested  in  the  trustees,  t6. 
executed  by  the  Statute  of  Uses  in  the  beneficial  owner,  where  the  property  is 

given  ''in  trust "  for  him  or  " for  his  benefit,"  216. 
indiscriminate  use  of  the  words  "  use  "  and  '*  trust  '*  immaterial,  t6. 
an  express  limitation  to  the  ''use*''  of  the  trustees  gives  them  the  legal 

estate,  ib. 
a  mere  power  to  sell,  &c.  does  not  give  the  tmstees  the  legal  estate,  ib. 
presumption  of  reconveyance  or  surrender  of,  by  the  trustees.    [See  RxcoK- 

VBYANCB.]  236. 

LIEN : 

of  trustees  for  their  costs  and  expenses,  589»  595. 

not  extended  to  solicitors  and  agents  employed  by  them,  589. 

LIFE:  [See  Lbasb— Tenant  for  Lifb.] 

LIMITATION,  STATUTES  OF:  [See  Dblay— Time.] 

their  application  as  between  trustees  and  cestms  que  trusts,  248. 
do  not  run  against  an  express  trust,  ib. 

effect  of  25th  section  of  3  &  4  Will.  IV.  c.  27 ;  249. 
possession  of  one  of  several  co-trustees  will  prevent  thor  running,  ib. 
their  application  to  constructive  trusts,  250. 

cestui  que  trust  in  remainder  or  under  disability  not  prejudiced  by,  351. 
nor  creditors,  societies,  or  charities,  145,  251,  479. 
in  cases  of  fraud  the  statute  runs  only  from  its  discovery,  251. 
length  of  possession  of  cestuis  que  trusts  will  not  cause  them  to  run  against  the 
estate  of  trustees,  252. 
unless  cestui  que  trust  has  acquired  an  adverse  possession,  ib. 
run  against  a  trust  in  favour  of  strangers,  t6.  519. 

how  far  infancy  of  cestui  que  trust  will  prevent,  from  running  in  favour  of 

a  stranger,  253,  519. 
will  not  run  in  favour  of  strangers,  where  trustee  is  under  disability. 

Semble,  254,  519. 
trust  in  a  deed  or  will  for  payment  of  debts  prevents,  from  running.    How 
far?  336,353. 

LIS-PENDENS : 

effect  of  appointment  of  new  trustees  during,  160,  568; 

effect  of^  upon  powers  of  trustees  generally,  567. 

effect  of,  as  notice  of  a  trust  to  a  purchaser  from  trustees,  527. 

LUNATIC : 

may  create  a  trustee,  how  far,  5. 
may  be  a  trustee,  8. 

transactions  wiUi,  will  create  a  constructive  trust.    [See  Fraud.]  127. 
appointment  of  new  trustee  in  place  of.     [See  Nbw  Trusts  bs.  Appoint- 
ment OF.]  168,  177. 
entitled  to  his  costs  of  an  application  for  that  purpose,  187* 
conveyance  by  a,  trustee  under  1  Will.  IV.  c.  60 ;  277. 
act  applies  to  lunatics  not  found  so  by  inquisition,  ib. 

Dut'not  to  persons  merely  of  weak  intellect,,  ib. 
.  Lor4  Chancellor  only  has  jurisdiction  to  entertain  applications  for,  ib. 
act  does  not  apply,  if  lunacy  be  contested,  278. 
right  of  nomination  to  livings,  where  eerf  ut  que  trust  of  advowson  is  a  lunatic 
450. 
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M. 

MAINTENANCE :  [See  Advancbmbnt— Infant.] 

whether  allowed  out  of  the  capital  of  infant's  fortune,  399. 
power  of  trustees  to  apply  income  of  infant's  trust  fund  for,  401. 

where  infant's  interest  is  contingent,  or  there  is  a  limitation  over,  ib, 

where  the  infant  has  two  different  funds,  402. 

where  the  father  of  the  infant  is  alive,  ib, 

whether  the  same  rule  applies  to  the  infant's  mother,  qtuere,  403. 

payments  hy  a  trustee  for,  of  infant  without  an  express  power  when 
allowed,  td. 

trustees  cannot  increase  the  allowance  for,  where  fixed  hy  the  trust,  404. 

power  to  allow,  not  determined  by  the  marriage  of  infant  daughter,  t6. 
confined  to  the  infancy  of  the  object.    When  ?  ib, 
order  for,  obtained  on  petition,  402. 
reference  to  the  Master  to  ascertain  the  propriety  of  allowing,  403. 

MAJORITY :  [See  Co-Trustees.] 

of  trustees, 

decision  of,  how  far  binding  on  the  whole  number,  297. 
is  binding  in  case  of  charitable  or  public  trusts,  298. 

or  where  the  power  is  conferred  on  the  majority  by  .the  trust 
deed,  ib, 
in  choice  of  a  clergyman  for  a  benefice,  451. 

MANAGEMENT :  [See  Possession.] 

trustees  entitled  to  the  possession  and,  of  trust  estate.    When  ?  259, 383, 433. 
general  power  of,  conferred  on  trustees  authorises  what  acts  ?  434. 

MANOR :  [See  Copyhold.] 

trustee  of,  how  far  entitled  to  appoint  the  steward,  261. 

MARRIAGE  : 

of  a  trustee  will  not  operate  as  a  merger  of  the  legal  estate  in  equity,  236,  320. 
proof  of,  unnecessary  m  a  suit  by  a/sme  to  obtain  a  conveyance  from  the  trustee 

of  her  separate  estate,  429. 
conditions,  requiring  consent  of  trustees  to,  how  far  enforced,  510. 
power  for  trustees  to  give  their  consent  to,  how  to  be  exercised,  512. 
what  a  sufficient  consent,  ib, 
implied  consent,  ib. 
wntten  consent,  when  necessary,  513. 
no  distinction  between  **  consent"  and  "  approbation,"  ib, 
consent  must  be  given  before  the  marriage,  514. 
absolute  consent  once  given  cannot  be  withdrawn,  515. 
conditional  consent,  how  far  good,  ib. 
all  the  trustees  must  give  their  consent,  ib, 
not  those  who  refuse  to  act,  516. 
or  those  who  have  died,  ib. 

court  controls  trustees  in  exercise  of  a  power  to  consent  to  marriage,  517. 
the  power  exercised  by  the  court.    When  ?  t^. 

MARRIED  WOMAN :  [See  Husband.] 

may  create  a  trustee,  Dy  what  assurances,  4. 

may  be  a  trustee,  8. 

not  allowed  to  propose  herself  as  a  new  trustee  before  the  Master,  188. 

whether  she  may  aisclaim  a,  trust  estate  by  deed.     Qiuere  F  202. 

conveyance  by  a  trustee,  how  to  be  executed,  275,  286. 

her  trust  estate  vests  in  the  husband,  to  what  extent,  294. 

cannot  act  in  the  trust  without  husband's  concurrence,  ib, 

powers  and  duties  of  trustees  for,.  406. 

she  has  no  equity  for  a  settlement  out  of  her  equitable  real  estate,  407. 

except  in  case  of  husband's  bankruptcy,  w. 

and  as  to  her  chattels  real,  407,  412. 
bound  by  a  fine  of  her  equitable  real  estate,  407. 
construction  in  favour  of  vesting  the  legal  estate  in  trustees  for,  213,  408. 
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power  of  trustees  to  make  over  ber  equitable  personal  estate  to  busband  before 

suit,  409. 
her  equity  for  a  setUement  out  of  her  equitable  personal  property,  ib, 
exceptions  to  her  equity  for  a  settlement,  410. 

where  husbana  is  the  purchaser  of  her  fortune,  ib» 

where  property  under  value  of  200/.,  or  10/.  per  annum,  411. 
her  equity  for  a  settlement  attaches  on  her  life  inteieats.    When  ?  412. 
it  may  be  waived  by  her,  413. 
or  forfeited  by  her  misconduct,  ib. 
the  whoie  fund  wiU  not  in  general  be  settled  on  her,  414. 

exceptions  to  that  rule,  ib, 
equitable  right  of,  to  a  settlement  not  applied  to  foreigners,  ib, 
husband  entitled  to  her  income,  though  he  refuses  to  make  a  settlement,  415. 

unless  he  deserts  or  refuses  to  maintain  her,  ib. 
trustees  must  not  pay  income  of,  to  her  husband  after  bill  filed,  ib. 
her  equitable  fund  transferred  absolutely  to  the  husband  upon  her  consent,  ib, 
her  consent,  how  to  be  given,  416. 

the  amount  of  the  fund  must  be  ascertained,  ib. 
not  boimd  by  consent  to  such  a  transfer,  if  improperly  given,  ib. 
ward  of  court,  who  has  married  clandestinely,  not  allowed  to  consent,  417. 
cannot  consent  to  the  transfer  of  her  reversionary  interests,  ib. 
nor  while  she  is  under  age,  ib. 

her  title  to  take  the  whole  by  survivorship  on  death  of  husband,  ib. 
what  a  sufficient  reduction  into  possession  by  husband  to  defeat  that  tide,  ib. 
her  equity  for  a  settlement  may  remain,  though  her  title  by  survivorship  is 

lost,  420. 
not  bound  by  any  assignment  of  equitable  interests  executed  during  coverture, 

421. 
effect  of  a  decree  for  a  settlement  upon  her  title  to  take  by  survirorshipy  ib. 
nature  and  effect  of  a  trust  for  her  separate  use,  422. 

such  a  trust  valid,  though  she  is  unmarried  at  the  time,  ib. 

interposition  of  trustees  unnecessary,  423. 

created  by  what  expressions,  ib. 

the  trust  must  be  for  her  benefit  only,  424. 

her  power  of  disposition  over  her  separate  estate,  425. 

any  particular  mode  of  disposition  directed  by  tiie  trust  most  be 
followed,  t6. 

restriction  against  alienation  by  her  during  coverture,  how  far  valid,  ib. 

what  sufficient  to  create  such  a  restriction  against  alienation,  426. 

if  not  restndned  from  alienation,  she  may  diarge  or  encumber  her  estate, 
428. 

she  is  entitled  to  require  a  conveyance  from  the  trustee,  ib. 

trustees  need  not  jom  in  a  disposition  by  her  of  her  separate  estate,  429. 

disposition  by  her  in  favour  of  her  husband,  good,  ib. 

payment  by  trustees  of  her  separate  income  to  her  liasba&d,  how  far 
good,  ib. 
accumulations  from  such  income  received  by  hnsbaad  belong  to  him, 
430. 
trust  deeds  for  separation,  how  far  valid.    [See  Sbparatioii .]  ib. 
duty  of  trustees  to  protect  her  from  her  husband,  432. 
effect  of  adultery  on  her  right  to  receive  the  income  of  her  property,  i&. 

MEDICAL  ATTENDANT : 

gifts  to,  from  his  patient,  raise  a  constructive  trust.  When?   [See  Fbaud.]  137. 

MERGER: 

of  estate  of  trustees,  335. 

requisites  for,  ib. 

take  phMM  at  law.    When  ?  ib. 

relieved  against  in  equity,  ib. 
of  term  vested  in  a  trustee,  will  not  take  place  on  auarriage  of  tnulee  with  die 
owner  of  the  inheritance,  320. 
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MISREPRESENTATION : 

effect  of,  in  converting  a  person  taking  nnder  an  instrument  into  a  construc- 
tive tmstee.    [See  Fba  ud.]  118. 

MISTAKE  : 

instruments  executed  through,  relieved  against.    When }  121. 

where  of  law  and  not  of  fact.    Qmsre?    [See  Djssds — Fraud — Ionob- 

ANCB.]  lb. 

parol  evidence  admitted  to  prove,  123,  142. 

secus,  if  denied  by  the  defendant's  answer,  142. 

MORTGAGE : 

a  trust  to,  gives  the  trustees  the  legal  estate,  211. 

a  mere  dry  trustee  has  not  sufficient  interest  to  redeem,  264. 

trust  to  invest  in,  how  to  be  executed,  367. 

whether  investment  in,  is  proper  without  a  special  authority.    Qtutre?  374. 

when  it  is  the  duty  of  trustees  to  call  in  such  investments,  379* 

when  authorized  by  a  power  of  sale,  487* 

MORTGAGEE : 

heir  of,  in  fee  a  constructive  trustee  for  his  personal  representative,  148. 

who  is  paid  off,  a  constructive  trustee  for  the  mortgagor,  i6. 

infant  heir  of,  a  trustee  within  1  Will.  IV.  c.  60 ;  278. 

eighth  section  of  1  Will.  IV.  c.  60,  applies  to  heir  of.    When  ?  280. 

tmstee  for,  may  sell  without  concurrence  of  mortgagor.    When  ?  487* 

MORTMAIN : 

statutes  of,  apply  to  equitable  estates,  12. 
what  trusts  are  within  the  statutes  of,  464. 
exceptions  from  that  act,  467. 

N. 

NEW  TRUSTEES : 

appointment  of,  under  a  power. 

this  power  not  usually  given  to  trustees  appointed  by  the  court,  150, 191. 

except  in  cases  of  charity,  ib,  ib. 
inserted  in  a  settlement  under  articles  as  a  reasonable  and  proper  power, 

150. 
objects  to  be  regarded  in  framing  it,  151. 
proper  form  of  such  a  power,  ib. 

with  consent  of  suroimng  trustee,  authorizes  an  appointment  after  the 
death  of  both  trustees,  152. 
or  after  the  death  of  one  and  the  incapacity  of  the  other  trustee,  153. 
does  not  apply  to  trustees  dying  in  testator's  lifetime,  ib, 
effect  of  a  power  to  be  exercised  by  the  survivor  of  two  or  more  trustees,  ib. 
bankruptcy  of  trustee  renders  him  unfit  within  the  meaning  of  the 

power,  ib, 
mode  of  appointment,  where  the  only  surviving  trustee  is  desirous  of 

retiring,  ib, 
whether  a  smaller  number  of  trustees  may  be  appointed  in  the  place  of  a 

larger  number.    Qiusre?  155,  610,  App. 
a  larger  number  may  be  appointed  in  place  of  a  smaller  number.  When?  ib, 
by  whom  the  power  is  to  be  exercised,  157. 
by  cestuis  que  trusts,  ib. 

wnether  by  the  retiring  or  continuing  trustee,  ib. 
only  by  the  persons  designated  by  the  power,  158. 
when  by  the  survivor  of  several  donees,  ib. 
when  by  the  heir  or  executor  of  the  donee,  ib. 
by  a  married  woman,  159. 
not  by  an  infant,  ib, 
effect  of  a  direction  to  appoint,  when  trustees  are  reduced  to  a  certain 

^  number,  ib, 
discretion  of  trustees  not  controlled  in  the  exercise  of,  ib. 
effect  of  appointment  pending  a  suit,  160,  568. 
manner  in  which  the  power  must  be  exercised,  160. 
required  formalities  must  be  observed,  ib. 
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consent,  if  requisite,  must  be  obtained,  160. 
appointment  must  be  completed  hj  conyevance  of  tbe  legal  estate,  l6l. 
mode  of  effecting  the  conveyance  to  the  old  and  new  trustees  jointly,  ib, 

where  the  trustees'  estate  is  to  preserve  contingent  remainders,  ib. 

where  it  consists  of  terms  of  years,  ib. 

or  of  stock  or  money,  ib, 

where  there  is  only  a  single  trustee,  162. 
exercise  of  the  power  not  generally  imperative,  ib, 
survivor  may  continue  to  act,  ib, 
the  power  may  be  made  imperative,  ib, 

court  will  appoint,  on  the  neglect  of  the  donee  of  the  power,  ib, 
new  trustee  has  the  same  powers  as  the  old  ones,  163. 
foreigners  ought  not  to  be  appointed  new  trustees,  ib, 
nor  one  of  the  cettuis  que  trusts,  164. 
costs  of  the  new  appointment,  ib, 

invalid  appointment  will  vitiate  subsequent  appointments.    When  ?  ib. 
Court  of  Chancery  will  appoint,  notwithstanding  the  existence  of  a  power, 
165,  182. 
appointment  of,  by  the  court,  165. 

in  what  cases  the  court  appoints  new  trustees,  165,  542. 

the  court  acts,  though  trust  instrument  contains  a  power  to  appoint  new 

trustees,  165,  182. 
speciid  statutory  jurisdiction  for  the  appointment  of  trustees,  167. 

on  bankruptcy  of  existing  trustee,  ib, 

now  exercised  by  the  Court  of  Review,  t^. 

on  the  disability,  <&c.,  of  the  existing  trustee,  168. 
22nd  section  of  1  Will.  IV.  c.  60,  ib. 

in  cases  of  charities,  169. 
how  the  court  acts  in  appointing  new  trustees,  t6. 

in  general  a  bill  must  be  filed,  ib, 

bill  may  be  filed,  though  a  petition  would  also  be  proper,  170. 

mode  of  proceeding  by  suit  for  the  appointment  of  new  trustees,  ib, 

costs  of  such  a  suit  borne  by  whom,  172. 
in  what  cases  the  court  will  appoint  new  trustees  on  petition,  174. 

1.  In  trusts  for  charity  under  Sir  Samuel  Romilly's  Act,  ib, 

extent  and  application  of  that  act,  and  mode  of  proceeding 
under  it,  ib. 

2.  On  the  death  of  all  the  trustees  of  a  charity  under  1  WilL  IV. 

c.  60,  s.  23;  175. 

3.  On  bankruptcy  of  existing  trustee,  176. 

though  he  has  obtained  his  certificate,  ib, 

4.  In  cases  within  22nd  section  of  1  Will.  IV.  c.  60  (Sir  K  Sugden's 

Act),  177. 

I.  On  lunacy  of  existing  trustee,  ib, 

extent  and  application  of  the  act,  and  the  mode  of  proceeding 
in  that  case,  ib. 

II.  On  infancy  of  existing  trustee,  179- 

extent  and  application  of  the  act,  and  the  mode  of  proceeding 
in  that  case,  ib. 

III.  In  cases  within  the  8th  section  of  the  act,  180. 
trustee  being  out  of  the  jurisdiction,  ib. 

who  considered  out  of  the  jurisdiction,  ib.,  281. 
place  of  residence  should  be  stated  in  the  affidavit,  ib, 
uncertainty  who  is  the  existing  trustee,  ib, 
trustee's  refusal  to  convey,  ib, 
death  of  trustee  without  hdr,  181. 

extent  and  application  of  the  act,  and  the  mode  of  proceeding 
by  petition  under  it  in  these  cases.  [See  Petition.]  182. 
costs  of  petition  borne  by  whom,  187. 
whom  the  court  will  appoint  to  be  a  new  trustee,  188. 

leave  given  to  persons  to  propose  themselves  before  the  Master,  t5. 
whether  two  or  more  trustees  may  be  appointed  instead  of  one. 
Quaere?  189. 
effect  of  appointment  of  new  trustee  by  the  court,  190. 
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he  takes  all  the  powers  of  the  original  trustee,  190» 
except  powers  implying  personal  confidence,  i6. 
or  a  power  of  appointing  other  trustees,  191. 
receiver  appointed.    When?  [See  Receiver.]  t6.,  553. 
appointment  ot  new  trustee  in  place  of  one  becoming  insolvent,  552. 

NEXT  OF  KIN : 

no  conversion  as  between,  and  heir  at  law  claiming  by  resulting  trust.  [See 
CoNVBBSiON — HsiB — Rbbultino  Trust.]  97 9  114. 

NOTICE:  [See  Purchaser.] 

purchaser  from  a  trustee  with  notice  bound  by  the  trust,  139,  524. 

secus,  a  purchaser  with  notice  from  one,  who  bought  without  notice,  140. 
notice  when  received,  139. 
may  be  either  to  the  purchaser,  or  his  agent,  140. 
purchase  from  executor  with  notice  of  its  being  a  devastavit,  ib. 
may  be  actual  or  constructive,  ib. 
a  disseisor  not  affected  by  notice  of  a  trust,  147. 
conveyance  by  trustee  to  a  purchaser  without  notice,  good,  269,  525. 
trustee  cannot  convey  or  assign  after  notice  of  incumbrance  by  cestui  que 

trust,  268,  319. 
to  one  of  several  co-trustees,  how  far  good,  296. 

trustee  of  chose  in  action  should  give  notice  of  the  settlement  to  the  party 
legally  liable  to  the  payment,  456. 

what  sufficient  or  proper  notice  for  that  purpose,  ib. 
What  amounts  to,  of  a  trust  to  a  purchaser  from  a  trustee,  526. 

to  whom  such  notice  may  be  given,  530. 

how  to  be  pleaded,  531. 

how  proved,  ib, 

notice  of  voluntary  settlement,  how  far  material,  532. 

second  purchaser,  how  far  affected  by  notice,  533. 

O. 

OLD  AGE : 

of  grantor  not  sufficient  of  itself  to  create  a  constructive  trust.  [See  Fraud.] 
125. 

OUTLAW: 

may  create  a  trustee.    How  far,  7* 

P. 

PARENT: 

purchase  by,  in  name  of  a  child  on  advancement.  When  ?  [See  Advance- 
ment— Resulting  Trust.]  62. 

gifts  to,  or  purchases  by,  from  a  child  will  raise  a  constructive  trust.  When  ? 
[See  Fraud.]  130. 

PARISHIONERS : 

effect  of  a  trust  of  an  advowson  for  parishioners  generally,  448. 
who  will  have  the  right  of  voting  at  election  of  minister,  ib, 
election  must  not  be  by  ballot,  449. 

such  a  trust  not  a  subject  for  an  information  by  Attorney-General.  [See  Ad- 
vowson.] ib, 

PARLIAMENT,  ACT  OF: 

jurisdiction  of  Court  of  Chancery  over  trustees  created  by,  24. 
trustees  created  by,  removed  by  the  court,  and  others  appointed,  167. 
powers  conferred  by,  for  trustees  to  convey,  270. 

PARLIAMENT,  MEMBER  OF : 

right  of  trustees  to  vote  in  election  of,  at  common  law,  262. 
how  far  excluded  by  statute,  ib, 

T  T 
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when  tnutot  has  a  beneficial  interest,  263. 
trustees  not  qualified  by  trust  estate  to  sit  as  a,  ib. 

PAROL  EVIDENCE : 

admissible  to  prove  a  parol  trust.    When  ?  [See  Paroi<  Tbust.]  22. 
in  cases  of  a  purchase  by  one  person  in  the  name  of  another, 

whether  admissible  to  establish  a  resulting  trust  in  contradietion  to  the 

answer  of  the  nominal  purchaser,  69. 
or  to  prove  payment  of  the  purchase-money  in  oontradictiDD  to  the  pur- 
chase deed,  ib, 
admissible  to  rebut  a  resulting  trust  on  such  a  purchase,  ib, 
whether  admissible  to  rebut  the  presumption  or  an  advancement  on  such 

purchases.     Qiuere  ?  66. 
admissible  to  support  the  advancement,  69. 
in  cases  of  a  voluntary  conveyance  without  any  declaration  of  trust, 

not  admissible  to  establish  a  resulting  trust  on  such  a  conveyance,  74. 
except  in  cases  of  fraud,  ib, 

or  where  such  evidence  has  been  used  on  the  other  side,  %b. 
admissible  in  favour  of  the  grantee  to  rebut  the  trust,  80. 
in  cases  of  gifts  upon  trusts,  which  are  ineflTectuallv  declared, 

admissible  to  support  the  beneficial  claim  of  the  trustee  in  opposition  to  a 
resulting  trust.    When  ?  86. 
in  eases  of  gifts  upon  trusts,  which  do  not  exhaust  the  whole  interest, 

when  admissible  to  raise  a  resulting  trust  of  the  surplus  against  the  trus- 
tee, 94. 
admissible  in  favour  of  the  trustee  to  rebut  a  presumed  resulting  trust.  »6. 
contemporaneous  evidence  the  best,  96. 

inadmissible  in  support  of  the  tnistee's  claim  if  the  trust  appear  on  the 
face  of  the  instrument,  ib, 
in  cases  of  fraud  raising  a  constructive  trust, 
admissible  to  prove  the  fraud,  141. 
though  deniea  by  defendant's  answer,  I39>  142. 
but  not  regarded  with  favour,  142. 
declarations  svbsequent  to  the  transaction  not  admitted  to  prove  the  fraud, 

ib, 
admitted  in  all  cases  to  prove  fraud  as  a  defence  against  a  claim,  143. 
admitted  to  prove  mistake  or  surprise  in  executing  a  deed,  142. 

eecug  if  denied  by  defendant  s  answer,  ib,  n. 
admitted  to  prove  an  acceptance  of  a  trust  by  a  trustee,  198. 
or  to  prove  that  a  purchase  was  made  with  trust  money,  539. 

PAROL  TRUST: 

creation  of  trustees  by,  14. 

what  may  be  the  subject  of  a  parol  trust,  ib, 

before  the  Statute  of  Frauds,  ib, 
since  that  statute,  15. 

parol  trusts  of  land  valid  notwithstanding  the  statute,  15. 

must  be  proved  by  a  written  declaration,  ib, 

the  declaration  relates  back  to  the  .creation  of  the  trust,  16. 

parol  trusts  of  personal  estate  good,  ib. 

parol  trusts  of  copyholds,  of  leaseholds,  17. 

of  lands  in  colonies  or  foreign  countries,  18. 
for  charities,  ib. 
in  cases  of  fraud,  19. 
resulting  or  implied  trusts  created  by,  ib, 
expressions  requisite  for  raising  a  trust  by,  ib, 

must  be  contemporaneous  with  the  gift,  20. 
trust  by,  once  created  is  irrevocable,  t5. 

effect  of  voluntary  trust  created  by.     [See  VoLUKTrART  Trusv.]  t^. 
trust  by,  how  proved,  ib. 

not  by  evidence  contradicting  a  written  inatnuneift*  ib,  ^ 

except  in  cases  of  fraud,  21. 

what  sufficient  proof  to  satisfy  the  Statute  of  Frauds.   [See  Frauds, 
Statutr  of.]  ib. 
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parol  evidence  received  to  prove,  where  a  doubt  is  raised  by  writtea 
documents,  22. 

PARTIES:  [Sec  Suits.] 

PARTITION : 

when  authorised  by  a  power  of  sale,  487. 

PARTNER  IN  TRADE  : 

of  testator  being  appointed  trustee,  not  entitled  to  an  allowance  for  carrying  on 

the  business,  598. 
must  not  continue  to  employ  the  trust  assets  in  the  business  without  a  special 

authority,  377. 

PAYMENT  INTO  COURT : 

of  trust  funds,  ordered  upon  what  admissions  of  the  trustee,  569. 

what  time  fixed  for  the  payment,  571. 
trustee  may  obtain  an  order  for,  for  his  own  security,  ib, 

PERISHABLE  PROPERTY : 

settled  in  trust  for  life,  duty  of  trustees  to  convert.    [See  Ankuity^Con- 

YBBSION — ^LbABBHOLD — ^TbNANT   FOR   LiFB.]  385. 

PERSONAL  SECURITY : 

power  to  invest  in,  construed  strictly,  368. 

how  to  be  exercised,  ib, 
investment  in,  improper  without  a  special  authority,  376. 
duty  of  trustees  to  call  in  trust  money  invested  on,  379. 

PETITION : 

for  appointment  of  new  trustees,  when  proper,  and  mode  of  proceeding  by. 

[See  Nbw  Tbubtbbs,  Appointm bnt  of.]  169  to  187. 
for  conveyance  of  estate  vested  in  trustees,  under  1  Will.  IV.  c.  60,  when  proper, 
and  mode  of  proceeding  by.    [See  Convbyancb — Estatb  of  Trustbbs 
DiflABILITT.]  27^  to  292. 

not  proper  after  institution  of  a  suit,  281. 

or  in  doubtful  cases,  286. 

or  where  adverse  claims,  287. 

in  cases  of  constructive  trust.    When  ?  288. 

how  to  be  entitled,  283. 

who  may  present,  ib. 

must  be  verified  by  aflidavit,  284. 

order  on,  ib. 

master's  report  on,  285. 

costs  of,  290. 

POLICY  OF  INSURANCE:  [See  Chosb  in  Action— Insurancb.] 

POOR: 

tnut  for,  a  good  charitable  trust,  460. 

to  be  executed  only  in  favour  of  those  not  receiving  parochial  relief,  477. 

PORTION : 

duties  and  powers  of  trustees  for  raising,  363. 

to  be  raisea  out  of  a  reversionary  term.     When  ?  ib. 

of  child  djring  before  time  of  payment,  to  be  raised.    When  ?  364. 

how  to  be  raised,  365. 
trustees  confined  to  the  annual  rents  and  profits.    When  ?  ib, 
the  whole  sum  to  be  raited  at  once.    When  ?  366. 
interest  on,  ib. 

trust  for  raistnff,  not  within  Thellnsson  Act,  ib. 
expense  of  raismg.    How  defrayed,  ib. 

POSSESSION : 

trustees  entitled  to  the,  and  management  of  trust  estate.    When  ?  259, 383, 433. 
when  it  is  iheir  duty  to  take  possession  of  trust  esUte,  434. 

T  T  2 
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POWER:  [See  DiscRKTioNARY  Powbr.] 

distinction  between,  and  a  traat,  27. 
power  in  the  nature  of  a  trnst,  t6. 

whether  enforced  as  a  trust  in  favour  of  strangers  in  blood.     Qfutrtf  28. 

distinction,  where  the  donee  of  the  power  tfdces  an  absolute  estate,  and 
where  only  a  partial  beneficial  interest^  or  no  interest,  ib, 
instances  of,  not  being  a  trust,  29* 

gift  by  implication  to  objects  of,  in  default  of  its  exercise,  f6..  505. 
no  such  gift  by  implication,  where  there  is  an  express  gift  oyer,  31. 
a  mere  power  not  imperative,  33. 
of  sale,  does  not  give  the  donee  the  legal  estate.     [See  Lbgal  Estati— 

Salr.]  216. 
so  a  mere  power  to  lease.    [See  Lrasr — Legal  Estate.]  212. 
eflTect  of  a  direction  to  insert  "  all  usual  and  proper  powers,*'  483* 
may  be  exercised  by  surviving  or  continuing  trustees.    When  ?  483,  502. 
or  by  devisees  of  original  trustee,  275,  484,  502,  61 1,  App. 

PRECATORY  WORDS : 

where  the)r  will  create  a  trust,  32. 
three  requisites  for  raising  a  trust  on  such  words, 
Ist,  the  words  must  be  imperative,  %b, 
2nd,  the  subject  must  be  certain,  35. 
3rd,  the  object  of  the  trust  must  be  certain,  $6. 

trust  for  several  objects,  or  alternatively  or  for  one  or  another  is  good,t5. 
charity  or  charitable  purposes  a  sufficiently  certain  object,  42. 
not  enforced  as  a  trust,  if  the  interest  given  to  the  objects  be  nncertuo,  16. 

nor  where  the  trust  is  executory,  ib, 

PRESENTATION:  [See  Ad  vows  on.] 

trustees  of  advowson,  have  the  right  to  make,  261,  446. 

how  that  right  is  to  be  exercised.    [See  Advowson.]  446,  et  seq. 

PRESUMPTION : 

of  a  reconveyance  or  surrender  by  a  trustee,  when  made.    [See  Rbconvit- 

ance.]  236. 
that  a  particular  trust  has  been  satisfied,  when  made,  238. 

PURCHASE : 

by  one  person  in  the  name  of  another  raises  a  resulting  trust    When  ?    [See 
Resulting  Trust.]  55. 

an  advancement.    When  ?    [See  Advancrmrnt.]  62. 
from  a  trustee  with  notice,  eflTect  of.    [See  Notice.]  139- 
from  a  trustee  without  notice,  gives  a  good  title.    [See  Notice.]  269»  525. 
by  a  trustee  for  investment.    Held  to  have  been  made  in  execution  of  the  trait. 

When?  381,539. 
incapacity  of  trustees  to  purchase  the  trust  estate,  132,  554. 

1st,  where  the  purchase  is  made  directly  from  themselves,  133,  554. 

how  and  when  such  a  purchase  will  be  supported,  555. 
2nd,  where  the  purchase  is  made  by  contract  with  cestui  que  tnut,  556. 
relief  against  purchases  by  trustees  barred  by  confirmation  or  acquiescence, 

557. 
terms  on  which  the  purchase  will  be  set  aside,  558. 

allowance  to  the  trustees  for  repairs  and  improvements,  16. 

PURCHASER : 

from  a  trustee,  liability  of,  to  see  to  the  application  of  the  money,  337»  361. 

eflTect  of  7  &  8  Vict.  c.  76,  s.  10;  337,  n.,  521. 
power  of  trustees  to  discharge,  by  their  receipts,  519* 

nis  liability  in  case  of  collusion  with  trustee,  or  notice  of  a  breach  of  trust,  523 
how  far  delay  in  making  the  sale  is  notice,  that  all  debts  have  been  paid,  533. 
with  notice  of  a  trust,  luibilities  of.    [See  Notice.]  139f  524. 
Statutes  of  Limitation  run  in  favour  of  a,  from  a  trustee.    When  ?  525. 
rights  of  a  bond  fide,  without  notice  of  the  trust,  ib. 
what  a  suflicient  notice  of  a  trust  to.    [See  Notice.]  526. 
second  purchaser  how  far  bound  by  notice  of  a  trust,  533. 
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plea  of  purchase  without  notice^  no  defence,  unless  purchaser  has  obtained  the 

legal  estate,  534. 
not  compelled  to  discover  his  title,  ib, 
if  he  answer,  he  must  answer  fully,  ib. 
who  considered  a  purchaser  for  the  purpose  of  such  a  defence,  ib. 


Q. 

QUALIFICATION : 

a  trustee's  estate  does  not  amount  to  a,  for  a  seat  in  parliament,  or  as  a  justice 
of  the  peace,  or  to  shoot  game,  &c.,  263. 

R. 

RAILWAY : 

investment  in  shares  of,  or  canals  improper  without  a  special  authority,  375. 
liability  of  trustees  of  shares  in,  to  pay  calls,  &c.,  454. 

RATES: 

and  taxes  to  be  pud  by  cestui  que  trust  for  life,  395. 

REBUILDING : 

trustees  must  not  pull  down  and  rebuild  a  house  without  a  special  authority, 
595. 

RECEIPTS : 

power  for  trustees  to  give,  for  purchase-money.   [See  Pdrchabbr.]  337,  361, 

519. 
trustees  for  investment  have  power  to  give,  523. 
on  trustees,  who  have  power  to  change  securities,  496. 
effect  of  co-trustees  joining  in,  for  sake  of  conformity,  303. 
necessity  of  the  concurrence  of  all  the  trustees  in,  297* 

RECEIVER : 

appointed  by  the  court  until  the  appointment  of  a  new  trustee.    When  ?  191. 
not  against  the  consent  of  the  other  trustees,  if  any,  ib. 
what  a  sufficient  reason  for  appointing,  ib.  543. 
discharged  on  the  appointment  of  the  new  trustee,  192. 
trustee  in  general  cannot  be  appointed,  264,  559. 
when  trustee  will  be  so  appointed,  559. 

RECONVEYANCE :  [See  Surrsnder.] 

by  a  trustee,  presumption  of,  when  made,  236. 
three  requisites  for  making  presumption  of,  237. 
1st,  it  must  be  the  duty  of  the  trustee  to  re-convey,  ib, 
when  it  will  be  his  duty  to  convey,  ib. 
satisfaction  of  the  particular  trust  presumed.    When  ?  238. 
no  reconveyance  presumed  where  an  express  trust  still  unsatisfied,  239. 
2nd,  a  sufficient  reason  for  presuming  the  reconveyance,  240. 
lapse  of  time  not  a  sufficient  reason  of  itself,  tb, 
secus,  when  joined  with  other  circumstances,  ib. 
what  other  circumstances  sufficient  for  that  purpose,  ib.,  241. 
reconveyance  of  the  fee,  more  readilv  presumed  than  of  a  term,  240. 

secus,  where  the  fee  is  conveyed  to  a  mere  dry  trustee,  241. 
what  length  of  time  sufficient  to  support  the  presumption  of,  242. 
whether  omission  to  notice  a  term  is  a  sufficient  reason  for  presuming  its 
surrender.    Quare  ?    ||See  Surrender.]  ih. 
3rd,  it  must  be  in  favour  of  a  just  title,  246. 

in  whose  favour  a  reconveyance  will  be  presumed,  ib. 
in  favour  of  the  beneficial  owner,  247. 
but  he  must  show  a  proper  title,  ib. 
in  favour  of  a  vendor,  who  seeks  a  specific  performance,  248. 

REDUCTION  INTO  POSSESSION:  [See  Husband— Married  Woman.]  417. 
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RELATIONS : 

who  entitled  under  a  trust  for,  41. 

RELEASE : 

to  a  trustee  from  eeshd  que  trust,  requisites  for  validity  of,  643,  605. 

from  past  liabilities,  cannot  be  insisted  upon  by  a  trustee  as  a  condition  for  tbe 

conveyance  of  the  trust  estate,  604. 
on  a  conveyance  by  trustees  to  the  trustees  of  a  new  settlement,  605. 
the  parties  to  a  release  must  be  sui  juris,  ib. 

and  have  full  information,  and  a  separate  legal  adviser,  606. 
the  release  should  state  all  the  facts,  ib. 
deliberately  executed,  not  hastily  set  aside,  607* 
persons  who  impeach  the  validity  of,  must  prove  their  facts,  ib. 
to  one  trustee,  is  a  release  to  all,  ib. 
by  delay  and  acquiescence  of  cestmis  que  trusts.    [See  Acquibbcsmcb— 

Delay — Time.]  ib. 
by  the  decree  of  a  court  of  equity.    [See  Dbcbbb.]  608. 

REMAINDER : 

trusts  limited  in,  not  accelerated  by  failure  of  preceding  trusts,  106. 
persons  entitled  in,  how  far  liable  to  contribute  to  expenses  of  adnriwioaa  to 
copyholds  and  renewal  of  leaseholds,  443. 
not  prejudiced  by  acquiescence  in  a  breach  of  trust,  261. 

REMOVAL : 

of  trustees, 

decreed  on  what  ground,  166. 

what  will  not  be  a  sufficient  reason,  167. 

RENEWAL:  [See  Lbasbhold.] 

of  leaseholds,  dutv  of  trustees  to  make,  438. 
expenses  of,  now  to  be  raised,  441. 

contribution  for,  between  tenants  for  life  and  in  remainder,  443. 
will  be  held  on  the  old  trusts,  445. 
trustee's  lien  for  fines,  &c.,  when  paid  by  them,  595. 

RENTS: 

trust  to  raise  gross  sums  out  of,  and  profits,  authorises  a  sale.  When  ?  352, 365. 
apportionment  of,  on  death  of  tenant  for  life  under  4  &  5  Will.  IV.  c.  22;  394. 
trustees  should  require  tenants  to  pay,  to  them.    When  ?  434. 
liability  of  trustees  for  suffering,  to  fall  in  arrear,  ib. 
power  of  trustees  to  release  arrears  of,  ib. 

REPAIRS : 

costs  of  substantial  repairs  borne  by  cestui  ^ ue  trust  for  life,  394»  594. 
trustees  when  authorized  to  lay  out  money  m,  434,  594. 
trust  to  repair  a  chapel,  how  far  authorizes  trustees  to  reiatU,  478. 
allowance  for,  to  trustees  on  setting  aside  a  purchase  by  them,  558. 

RESIDUARY  GIFT: 

prevents  any  resulting  trust  of  personal  estate,  106. 

or  of  real  estate  since  1  Vict.  c.  26,  107. 
unless  residuary  gift  itself  fails,  »&. 

RESIGNATION  OF  THE  TRUST : 

not  permitted  in  general  without  sufficient  reason,  575. 
QiMere  F  where  there  is  a  power  to  appoint  new  trnsteer,  575. 

RESULTING  TRUST: 

creation  of  trustees  by,  55. 

I.  Where  a  purchase  is  made  by  one  person  in  the  name  of  another,  ib. 
where  the  property  is  copyhold,  56. 
does  not  arise  on  joint  purchases,  ib, 

unless  the  proportions  of  the  purchase-money  are  unequal,  ib. 
arises  on  mortgages,  ib. 

or  on  joint  purchases  by  partners,  ib. 
exe^ion,  in  case  of  the  Ship  Registry  Acts,  ib. 
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RESULTING  TKVST—continued. 

proof  of  the  payment  of  the  consideration  money  must  be  clear,  58. 
what  will  amount  to  such  proof,  59. 

parol  evidence  when  admissible,  ib. 
does  not  arise  on  a  purchase  made  by  an  agent  in  his  own  name,  ib, 
nor  upon  a  conveyance  for  a  valuable  consideration,  which  is  not  paid,  ib, 
the  trust  may  be  rebutted,  ib. 

as  to  the  whole,  or  part,  of  the  estate,  61. 

garol  evidence  admissible  to  rebut  it,  ib, 
urden  of  proof  rests  on  the  volunteer  to  rebut  the  trust,  ib, 
cannot  arise  from  matter  ex  post  facto,  ib, 

will  not  arise  where  the  ourchaser  is  bound  to  provide  for  the  nominee,  U>, 
where  the  purchase  will  be  an  advancement,  and  not  a  trust  for  the  pur- 
chaser.    [See  Advancement.]  62. 

II.  Where  there  is  a  voluntary  conveyance  without  any  trusts  declared.     [See 
Voluntary  Convbyancb.]  72. 

III.  Where  there  is  a  disposition  of  property  upon  trusts,  whkh  are  not  de- 
clared, or  are  only  partially  declared,  or  fail,  81. 

1.  Where  the  trusts  are  not  declared,  82. 

or  are  referred  to,  as  thereafter  declared,  and  no  declaration  is  made,  ib, 

2.  Where  the  trusts  are  ineffectually  declared,  84. 

intention,  that  donees  should  take  only  as  trustees,  must  be  clear,  85. 
parol  evidence  to  support  donee's  claim  against  the  resulting  trust,  86. 

3.  Where  the  trusts  declared  do  not  exhaust  the  whole  interest,  ib, 

trust  of  the  surplus  will  result.    When  ?  87. 
when  there  will  be  no  resulting  trust,  88. 

expressions  of  an  intention  to  benefit  the  donee  will  prevent  the 

trust,  90. 
or  expressions  of  affection  or  relationship,  ib, 
or  the  circumstances  of  the  donee,  91  • 

where  the  donee  is  an  infant  or  a /(erne  covert  e,  ib, 
or  a  child  of  the  donor,  ib, 
the  trust  may  result  as  to  part  and  not  as  to  the  residue  of  the  estate,  ib, 
if  one  of  several  donees  is  a  trustee  all  are  so,  92. 
effect  of  a  legacy  to  executor,  in  raising  a  resulting  trust  of  the  residue 

undisposed  of,  ib, 
legacy  to  devisee  of  real  estate  raises  no  resulting  trust  against  him,  93. 
legacy  to  heir  or  next  of  kin  will  not  exclude  their  claim  by  a  resulting 

trust,  94. 
admissibility  of  parol  evidence  to  support  or  rebut  the  resulting  trust. 

[See  Parol  Evidence.]  ib. 
no  conversion  as  between  the  heir  and  next  of  kin  claiming  the  sur- 
plus by  resulting  trust.     [See  Conversion.]  97. 
exception  to  general  doctrine  of  resulting  trusts  in  cases  of  charity. 
[See  Charity.]  98. 

4.  Where  the  trusts  declared  are  void  or  lapse,  105. 

trusts  in  remainder  not  accelerated  by  failure  of  preceding  ones,  ib, . 
accumulations  void  by  the  Thellusson  Act  result  for  heir  or  next  of 

kin,  ib, 
no  resulting  trust  of  personal  estate,  if  there  be  a  residuary  bequest,  ib. 

unless  the  residuary  gift  itself  fail,  107. 
gecus  as  to  real  estate  before  1  Vict.  c.  26,  ib, 
distinction  between  residuary  gifts  of  real  and  personal  estate  abolished 

by  that  act,  ib. 
resulting  trust  excluded  by  a  substitutionary  gift,  108. 
whether  a  charge  that  fails  will  result,  or  sink  for  the  benefit  of  the 

donee,  ib, 
cases  where  heir  has  taken  such  charges  by  resulting  trust.  111. 
cases  where  devisee  has  taken  the  beneBt  of  the  failure  of  such 

charges  in  opposition  to  the  resulting  trust,  112. 
result  of  the  decisions,  1 13. 
no  conversion  as  between  heir  and  next  of  kin  claiming  by  resulting 

trust  on  failure  or  lapse  of  the  particular  trusts.     [See  Convbr- 

8ION — Heir — Next  of  Kin.]  114. 
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REVERSION : 

purchases  of»  from  an  heir  raise  a  constmctiTe  trust.  When  ?    [See  FRAun — 

Heir.]  126. 
purchases  of,  in  general  how  far  relieved  against,  ib, 
term  in,  sold  or  mortgaged  for  raising  portions.    When  ?  363. 
interests  in,  settled  in  trust  for  life  must  be  converted,  393. 

ROBBERY : 

losses  by,  allowed  to  trustees.    When  ?  597. 


S. 

SALE:     , 

trust  for,  gives  the  trustees  the  legal  estate,  211. 

secus  a  mere  power  of  selling,  216. 
devise  in  trust  for,  prevents  the  restriction  of  the  legal  fee  given  to  the  trustees 

to  a  smaller  interest,  223. 
devise  to  trustees  without  words  of  limitation  enlarged  to  a  fee,  where  there  is 

a  trust  for,  224. 
unauthorized  contract  for,  by  a  trustee  not  specifically  enforced,  270,  489- 
when  proper  under  a  trust  to  raise  a  sum  out  of  retUM  andprqfUs,  352,  365. 
power  of,  given  to  trustees, 

may  be  appendant  or  collateral  to  their  estate,  482. 

what  expressions  sufficient  to  create,  ib 

whether  properly  inserted  in  a  settlement,  under  a  direction  to  insert  **  all 

usual  and  proper  powers,''  483. 
by  whom  it  may  be  exercised,  t^. 

by  surviving  trustees.    When  ?  ib, 

by  continuing  trustees  on  the  renunciation  of  the  others,  484. 
by  assigns  of  original  trustee.     When  ?  -ib, 
wnether  by  his  devisee.    Quare  ?  ib, 
by  the  person  who  has  the  distribution  of  the  proceeds,  485. 
sale  ought  not  to  be  committed  to  the  tenant  for  life,  ib, 
delegation  of  exercise  of  power  to  an  agent,  how  far  proper,  «&. 
when  the  power  is  to  be  exercised,  ib, 

effect  of  a  trust  to  sell  *'  as  soon  as  convenient,"  ib, 

whether  an  immediate  re-investment  ought  to  be  in  contemplation,  ib, 

whether  power  exercisable  after  the  determination  of  the  trusts,  486. 

where  the  trust  is  determined  as  to  part  of  the  estate,  ib, 
unlimited  power  of  sale  how  far  valid,  ib, 
what  acts  are  authorized  by  a  power  of  sale,  487- 
a  partition  or  exchange,  to  what  extend  ib. 
a  mortgage.    When  ?  ib. 
leases  not  authorized  by  such  a  power,  487. 
power  of  trustees  to  give  discharges  for  the  purchase-money,  ib, 
power  of  trustees  to  enforce  the  sale  without  concurrence  of  eeshds 

que  trusts,  488,  491. 
sale  in  consideration  of  the  grant  of  a  rentcharge  improper,  488. 
or  a  sale  mtft«#  the  timber,  ib, 
to  whom  the  sale  may  be  made,  489. 
to  the  tenant  for  life,  i6. 
to  a  trustee  for  the  purchaser,  490. 
to  trustees  themselves,  when  and  to  what  extent,  489. 
how  the  power  is  to  be  executed,  490. 

prescribed  forms  must  be  observed,  ib. 
eflPect  of  conditional  powers  of  sale,  and  their  impolicy,  i^. 
defective  execution  of  the  power  aided  in  equity,  491. 
mode  of  effecting  the  sale,  ib. 

whether  special  conditions  are  proper,  ib. 
dutj  of  valuing  the  estate,  tft. 
noUce  of  sale  should  be  given  to  all  parties,  ib, 
by  public  auction  or  private  contract,  492. 
sale  may  be  in  lots,  ib. 
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SALE — continued. 

trustees  cannot  buy  in  the  estate  without  special  power»  492* 
their  liability  to  auction  duty,  ib. 

SCHOOL :  [See  Charity.] 

trust  to  establish  a  "  grammar  school/'  or  a  "  school,"  how  to  be  executed,  477- 

power  of  trustees  to  increase  salaries  of  masters,  478. 

jurisdiction  of  Court  of  Chancery  to  control,  under  3  &  4  Vict.  e.  77 ;  469. 

SECURITIES :  [See  Invbbtmbnt.] 

power  for  trustees  to  change, 

their  discretion  in  exercise  of  the  power,  how  far  controlled  by  the  court, 

495. 
not  to  be  exercised  without  sufficient  reason,  ib, 
relative  interests  of  cestuU  que  trusts  for  life,  and  in  remunder,  not 

affected  by  exercise  of  the  power  by  the  trustees,  ib, 
exercise  of  tne  power  not  enforced  unon  the  trustees,  496. 
unless  the  trust  renders  it  imperative,  ib, 
where  there  is  a  change  of  circumstances,  497* 
is  an  usual  and  proper  power,  ib. 

SEPARATE  USE : 

nature  and  effect  of  trusts  for  the,  of  married  women.      [See  Married 
Woman.]  422. 

SEPARATION : 

deeds  of,  between  husband  and  wife  how  far  valid,  430. 

whether  interposition  of  trustees  for  wife  is  essential.     Qutere  ?  ib, 
covenant  by  trustees  to  indemnify  husband  from  wife's  debts,  how  far 

requisite,  431. 
provisions  for  tt  future  separation,  void,  ib, 
mode  of  proceeding,  where  trustee  refuses  to  enforce  the  separation 

bond,  ib, 
wife  has  no  power  of  disposition  over  property  secured  to  her  by  a  deed 

of,  432. 

SET-OFF. 

debt  due  from  cestui  que  trust  cannot  be  set  off  in  an  action  at  law  by  the  trus- 
tee, 261,  308,  619. 
debt  due  from  a  trustee  set  off  against  his  costs,  590. 

SETTLEMENT :  [See  Exbcdtory  Trust.] 

equity  of  a  married  woman  for.    [See  Married  Woman.]  409. 

SHARES  : 

liab'dity  of  trustees  of,  to  pay  calls,  &c.  454. 

SOLICITOR :  [See  Attorney.] 

SOVEREIGN,  THE: 

may  create  a  trustee.     How  ?  5. 
whether  he  may  be  a  trustee.     Qwere  ?  8. 
in  cases  of  escheated  trust  property,  9. 
in  other  cases.     Quare  ?  10. 
may  be  cestui  que  trust.    When  ?  12. 

will  not  be  entitled  by  resulting  trust  to  a  charge,  lapsed  or  failing,  110. 
not  entitled  by  escheat  to  real  estate,  held  in  trust  on  death  of  trustee  without 
heir  since  4  &  6  Will.  IV.  c.  23 ;  255. 
nor  upon  death  of  cestui  que  trust  without  heir,  256. 
nor  upon  the  forfeiture  of  cestui  que  trust  for  felony,  ib, 
secus  if  the  forfeiture  be  for  high  treason,  ib, 
entitled  to  personal  estate  held  in  trust,  on  the  failure  of  next  of  kin,  or  the 
forfeiture  of  cestui  que  trust,  257. 
but  cannot  call  for,  or  benefit  by,  the  conversion  of  real  estate  into  per- 
sonalty, ib. 
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SPECIFIC  BEQUEST: 

of  perisliable  securities,  what  will  amount  to,  00  as  to  exclude  the  usual  rule 
for  conversion,  390. 

SPECIFIC  PERFORMANCE : 

of  contract  in  breach  of  trust,  not  enforced,  270,  489«  624. 
of  contract  of  sale  by  trustees,  when  enforced  by  them  without  the  concurrence 
of  cestuU  que  truitt,  488. 

STEWARD : 

^fts  to  from  his  employer  will  raise  a  constructive  trust.     When  ?     [See 

AoBNT — Fraud.]  132, 136. 
of  a  manor.     How  far  the  trustee  of  the  manor  is  entitled  to  appoint,  261. 

STOCK : 

what  is  a  proper  investment,  374. 

extraordinary  bonuses  on,  not  to  be  paid  to  tenant  for  Hfe,  385,  453. 

powers  and  auties  of  trustees  of,  452. 

they  may  give  a  power  of  attorney  to  receive  the  dividends.    When }  453. 

remedy  on  incapacity  or  refusal  of  trustees  to  transfer  or  pay  dividends,  ih. 
elfoct  of  reduction  by  act  of  parliament  of,  held  in  trust,  ib. 

allowance  to  trustees  of  brokerage  on  transfer  of,  454. 

STRANGERS : 

whether  a  power  enforced  as  a  trust  in  favour  of.     QiuereF  28. 

of  the  powers  and  duties  of  trustees  in  their  dealings  with,  518. 

of  suits  between,  and  trustees.    [See  Suits.]  564. 

trustees  can  only  have  costs  as  between  party  and  party  from.    [See  Costs.] 
571. 
SUBSTITUTIONARY  CREATION  OF  TRUSTEES:  [See New  Tbustexs] 
SUIT: 

of  suits  against  trustees  for  breach  of  trust,  536. 

necessity  of  joining  as  defendants  all  the  trustees  implicated  in  the  breach 
of  trust,  537. 
effect  of  32nd  Order  of  August,  1841,  538. 
of  suits  by  trustees  for  administration  of  the  trust,  562. 

acceptance  of  trust  requisite  to  enable  trustees  to  institute,  ib. 

how  far  eestvis  que  trusts  must  be  made  parties  to  such  suits,  W. 
effect  of  30th  Order  of  August,  1841,  563. 

trustees  and  cestvis  que  trusts  may  join  as  co-plaintiffs.    When  ?  664. 
of  suits  against  trustees  by  strangers,  ib. 

eestuis  que  trusts  must  in  general  be  made  parties,  565. 
of  suits  against  eestuis  que  trusts  by  strangers,  to. 

trustees  must  be  made  parties  to  such  suits,  ib. 

effect  of  1  Will.  IV.  c.  60,  Sect  24,  ib. 

effect  ot  23rd  Order  of  August,  1841,  ib. 
so  in  suits  by  eestuis  que  trusts  against  strangers^  566. 
how  far  a  trustee,  who  has  never  ficted,  or  disclaimed,  must  be  made  a  party, 

207,  566. 
practice  where  there  are  several  distinct  trusts,  and  sets  of  trustees,  ib. 
powers  of  trustees,  how  far  controlled  bv  the  institution  of  a  suit,  567. 

not  affected  by  the  mere  filmg  oi  a  biU,  668. 

nor  by  a  suit,  not  actually  pending,  and  in  prosecution,  669* 
of  costs  of.    [See  Costs.]  571. 

SUPERSTITIOUS  PURPOSE : 

what  trusts  for,  are  void,  464. 

who  entitled  to  benefit  of  such  trusts,  104,  464. 

SURPRISE : 

instruments  obtained  bv,  raise  a  coostmclive  tmat.    [See  Fbaud.]  117. 
parol  evidence  admittea  to  prove,  143. 

SURRENDER : 

of  a  term  assigned  to  attend,  whether  it  will  be  presumed.    QiMsre  ?  [See  Ri* 

CONVXTANCB— TkRM.]   239. 
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SURRENDERr-con/tntiei^. 

not  presumed  from  lapse  of  time  only  without  other  enrcomstaiiees,  241. 
what  additional  drcumetances  sufficient  to  support  the  presumption,  ib. 
omission  to  notice  an  outstanding  term  a  sufficient  reason  for  presuming 
its  surrender.     When  ?  242. 
only  where  there  have  been  intermediate  sales,  245. 
effect  of  a  general  declaration,  that  the  surrender  of  all  outstanding  terms 

shall  be  presumed.     QuareF  246. 
easily  presumed  in  farour  of  cs^ict  que  trust  against  the  trustee^  ib, 

or  between  adverse  clumants  having  equal  equities,  ib. 
not  presumed,  where  it  has  been  noticed,  ib. 

or  where  it  remains  on  foot  for  benefit  of  tenant  for  life,  ib, 
in  whose  favour  it  will  be  presumed.    [See  Reconyetancb.]  ib. 

SURVIVOR: 

of  two  or  more  trustees.    [See  Co-Trustees.] 

devolution  of  estate  on,  upon  death  of  others,  293. 

when  he  may  exercise  powers  given  to  all  the  trustees,  293,  483,  502. 

he  may  disclaim.    [See  Disclaimer.]  293. 

T. 
TAXATION :  [See  Costs.] 

TAXES : 

cethft  que  trust  for  life  liable  to,  and  rates,  395. 

TENANT  FOR  LIFE  : 

right  of,  to  possession  of  title-deeds  as  against  the  trustees,  258,  382. 

or  to  possession  and  management  of  trust  estate,  259,  353. 
powers  and  duties  of  trustees  for,  382. 

they  must  protect  trust  estate  from  waste  by  him,  384. 

where  the  trust  property  consists  of  furniture,  heirlooms,  &c.,  ib. 

where  it  consists  of  personal  estate,  ib, 

power  of  attorney  for  him  to  receive  income,  proper,  ib, 
duty  of  trustees  to  convert,  where  trust  property  consists  of  perishable 

securities.    [See  Conversion.]  385. 
rights  of  tenant  for  life  to  in  the  income  of  residuary  estate  during  the 

first  year  after  the  testator's  death,  387. 
entitled  to  the  income,  though  the  required  investments  are  not  made,  389. 
entitled  absolutely  under  a  specific  gift  of  articles,  qwe  ipso  usu  consu' 

muntur,  ib, 
reversionary  interests  settled  for  life  must  be  converted  for  benefit  of 

tenant  for  life,  393. 
liability  of  trustees,  who  join  in  evicting  e&siui  que  trust  for  life,  ib, 
substantial  repairs  must  be  borne  by  tenant  for  life^  394. 
right  of  representatives  of,  to  apportionment  of  periodical  payments,  Uf, 
liable  to  rates  and  taxes,  395. 

effect  of  provisions  for  forfeiture  by,  on  alienation  or  bankruptcy,  ib. 
liability  of,  to  contribute  to  expenses  of  admission  to  copyholds,  and  renewal  of 

leaseholds,  436,  443. 
renewing  a  lease  in  his  own  name,  will  hold  on  the  old  trusts,  445. 
exercise  of  power  of  sale  ought  not  to  be  committed  to  him  by  trustee,  485. 
he  may  purchase  trust  estate  from  trustees,  489. 

TERM: 

surrender  of,  by  a  trustee  when  presumed.    [See  Surrender.]  236. 
where  it  has  been  assigned  to  attend.     Qiksre  F  239- 
effect  of  omission  to  notice,  for  a  long  period,  242. 

no  distinction  between  one  expressly  assigned  to  attend,  and  one 
attendant  by  operation  of  law,  ib. 
becomes  attendant  on  the  satisfaction  of  the  particular  purpose,  for  whieh  it  was 

ereated,  241. 
attendant,  powers  and  duties  of  trustees  of,  316. 

becomes  attendant  either  by  express  dedaration,  or  by  construction  of 
law,  317. 
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term  becomes  attendant  by  construction  of  law.    When  ?   317. 
an  intermediate  estate  will  prevent  its  becoming  attendant,  318. 
may  be  dis-annexed  from  the  inheritance,  ib. 
follows  all  descents  and  alienations  of  the  inheritance,  319. 
duty  of  trustee  of,  to  assign,  ib» 

where  he  has  notice  of  a  charge  or  incumbrance,  ib. 
not  merged  by  marriage  of  trustee  of,  with  owner  of  inheritance,  320. 
trustee  of,  entitled  to  costs  of  taking  opinion  as  to  assignment  of,  t6. 
prerogative  probate  required  to  pass.    When  }  ib, 

TIMBER: 

sale  of  settled  estate  by  trustees  mintu  the  timber,  improper,  488» 

TIME :  [See  Dblay — Acquiescence— Limitation,  Statutes  of.] 

when  a  sufficient  reason  for  presuming  a  reconveyance  by  a  tnistee.     [See 

Reconveyance—Surrender — ^Term.]  236,  240. 
is  no  bar  to  express  trusts,  248. 
bars  constructive  trusts.     When  ?  250. 

cestuis  que  trusts  must  be  aware  of  their  rights,  t^. 

must  not  be  under  disability,  251 . 

must  be  entitled  to  an  estate  in  possession  and  not  in  remainder,  ib, 

creditors,  societies,  or  chariUes  not  barred  by,  ib. 

TITLE-DEEDS : 

right  of  trustees  to  the  possession  of,  258,  382,  433. 

where  the  property  consists  of  personal  estate,  259* 
trustees  suffering  equitable  tenant  for  life  to  get  possession  of,  guilty  of  breach 

of  trust,  258,  382. 
tensnt  for  life  having  the  legal  estate,  entitled  to  possession  of,  ib, 
mere  dry  trustee  has  no  right  to  retain  possession  of,  259,  433. 

TRADE : 

employment  of  trust  funds  in,  improper  without  a  special  authority,  376. 
liability  of  trustee  to  cestuis  aue  trusts  for  so  doing,  ib, 

liability  of  trustee  to  be  maae  bankrupt,  by  carrying  on  trade  with  the  trust 
assets,  552. 
where  the  amount  of  trust  monies  to  be  employed  in  the  trade  is  limited,  ib, 
trustee,  being  testator's  partner,  entitled  to  no  allowance  for  carrying  on,  598. 

TRUST: 

what  may  be  the  subject-matter  of  a,  3. 

illegal,  not  enforced,  4. 

what  expressions  will  create.    [See  Creation  of  Trustees  and  Parol.]  25. 

where  a  power  will  be.    [See  Power.]  27. 

creation  of  by  precatory  words.    [See  Precatory  Words.]  32. 

resulting  or  presumptive.    [See  Resulting  Trust.]  55. 

Constructive.    [See  Constructive  Trust.]  116. 

effect  of  Statutes  of  Limitation  upon.  [See  Delay — Limitation,  Statutee 

OF— Time.]  248. 

TRUSTEE: 

general  definition  of,  1. 

restricted  definition  of,  as  the  subject  of  this  work,  1. 

ori^n  of  their  estate,  1. 

jurisdiction  of  equity  over,  2. 

who  may  create,  4. 

who  may  be,  7. 

must  have  a  vested  legal  interest,  11. 

how  created.    [See  Creation  of  Trustees.] 

cannot  make  any  personal  profit  from  the  trust,  81,  554. 

legacies  to,  when  they  are  entitled  to  claim  them,  554. 
gifts  to,  or  purchases  by,  from  cestui  que  trust,  raise  a  constructive  trust. 

When  ?  [See  Purchase.]  132,  554. 
purchases  by,  from  himself  treated  as  a  constructive  trust,  133,  556. 
new,  how  appointed.    [See  New  Trustees.]  149. 
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incapacity  of,  to  delegate  the  office,  149*  560. 

de  son  tort,  148. 

of  acceptance  and  disclaimer  by*    [See  Acceptance — Disclaimer.]  193. 

the  estate  of.    [See  Estate — Legal  Estate.]  209. 

where  an  execntor  becomes  a,  218. 

right  of,  to  hold  beneficially  on  escheat  or  forfeitare  of  ceittd  que  trust.    [See 

Attainder — Escheat — Forfeiture.]  256. 
right  of,  to  possession  of  deeds.     [See  Titlb-Deeds/I  258,  382,  433. 
right  of,  to  possession  and  management  of  estate,     [oee  Management-^ 

Possession.]  259,  383,  433. 
actions  at  law  must  be  brought  in  his  name,  260. 

right  of,  to  prove  for  a  debt  against  a  bankrupt.    [See  Bankrupt.]  262. 
cannot  vote  in  election  of  member  of  parliament,  to. 

or  of  coroner,  263. 
not  qualified  to  sit  in  parliament,  or  as  justice  of  the  peace,  &c.  ib. 
is  a  competent  witness  in  suits  concerning  the  trust.     When  ?  264,  559. 
cannot  be  a  receiver  or  consignee,  ib, 
has  an  insurable  interest  in  a  ship,  264. 
of  a  dry  legal  estate,  307. 

his  powers  and  duties,  ib. 

his  name  to  be  used  in  actions  respecting  the  title  at  law,  308. 

may  purchase  the  trust  estate,  132,  308,  507. 

cannot  traverse  an  inquisition,  261. 

may  be  receiver  or  consignee  of  trust  estate,  559. 

has  no  right  to  possession  of  title-deeds,  259,  453. 

TRUSTEE  CO :  [See  Co-Trustee.] 
TRUSTEE  NEW :  [See  New  Trustee.] 

U. 

USE:  [See  Estate — Legal  Estate — ^Trust.] 

efifect  of  limitation  of  a,  upon  a  previous  use,  210. 

trustee  will  take  the  leffal  estate  notwithstanding  the  statute  of.    When  ?  211. 
indiscriminate  use  of  the  word  "  Use"  and  "  Trust"  in  a  series  of  limitations 
immaterial  with  regard  to  the  vesting  of  the  legal  estate,  216. 

V. 
VISITOR :  [See  Charity.] 

VOLUNTARY  CONVEYANCE : 

without  any  declaration  of  trust,  in  general  creates  no  resulting  trust,  72. 

effect  of  a  nominal  or  a  meritorious  consideration,  73. 
evidence  admitted  to  establish  a  resulting  trust  on,  ib. 

parol  declarations  admissible.    When  ?  74. 

what  circumstances  will  be  suflicient  to  establish  the  trust,  ib. 

effect  of  the  deed  being  kept  by  the  grantor.     Quttre  ?  76. 
no  resulting  trast  created  by  any  subsequent  act  of  grantor,  79. 

bnt  case  of  election  thus  raised,  ib. 
slight  consideration  will  prevent  any  resulting  trust  on,  ib. 
if  a  valuable  consideration  expressed,  there  is  no  trust,  ib, 
resulting  trust  may  arise  as  to  part  of  the  property  comprised  in,  80. 
evidence  admitted  on  behalf  of  the  volunteer,  to  rebut  the  trust,  i6. 
resulting  trust  not  enforced  on,  if  illegal,  ib. 

of  the  trust  estate  by  a  trustee,  person  taking  under  though  without  notice, 
bound  by  the  trust,  269,  533. 

VOLUNTARY  TRUST : 

effect  of  parol,  creation  of.    [See  Parol  Trust.]  20. 
enforced,  if  complete,  45. 

though  the  deed  be  not  communicated  to  the  grantees,  46. 
not  enforced,  if  imperfect  or  executory,  ib. 
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good  or  aeritorious  consideratioii  nof  niffieiBnt  to  lupport,  46. 
what  amountfl  to  a  complete  and  perfact  Toluntary  tniat,  47. 
general  reault  of  the  authorttiea  as  to  the  validity  of»  ib. 
void  against  creditors,  64. 

and  against  subsequent  purchasers,  in  case  of  real  estate,  ib, 

eeeui,  in  case  of  personal  estate,  ib. 
•flbct  of  notice  of,  to  a  purchaser,  533. 

W. 

WARD :  [See  Guardian— Inpant.I 

gifts  on  sales  bj,  to  guardian,  will  raise  a  constructive  trust-    When  f    [See 
Fraud.]  181. 

WASTE : 

duty  of  trustees  to  preserve  contingent  remainders  tm  previ^nt,  915. 
or  of  trustees  of  estate  settled  for  lUfe,  384. 

WILL : 

trustees  may  be  created  by,  33. 

resulting  trust  not  so  reaoily  raised  on,  as  on  deeds,  83. 

eouity  luis  no  jurisdiction  aa  to  fraud  in  obtaining,  133. 

of  the  disposition  of  the  estate  of  trustees  by.    [See  Dbvibr.]  370. 

WITNESS : 

how  far  a^trustee  is  a  competent,  in  suits  respecting  the  trust,  364,  559. 

WORSHIP : 

trust  to  maintain  the,  of  God,  how  to  be  executed,  478. 


PINIS. 
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